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PREFACE. 


ir is not unthoiit very eouetdeiidde cKfUenee, that this lexicon is sabmitted 
to the indidgenice of the Prcrfes^n and the PaUic« for no man can be more 
oonacacna of the /dUfeulties besetting such a subject,—of the many requisites 
of the taadcyi—and above aM, of the discrepancy usually exhibited between 

iHiat a book emght to be, and what it —than the Author of the present 
uadertaikinfg. Kneiwing, however, from his own experience, the want of a 
IKctionary especiaUy. adapted to ready reference, which should contain the 
modem law and aUnations, as also the temunology comprehended in our 
▼aiied and intncate jurisprudence, was the inducement to commence con¬ 
tinue, and compete tins Work. The urns attempted, throughout its arrange¬ 
ment have been eonqpeesnoin, avoiding obscurity, and yidding information 
easUy and effectually. A word-book, when it obviates tediousness of search 
by giving a ooodse answer to one co&sulting it, possesses a peculiar virtue j 
for irksome is the process of turning out a word, wherc^ instead of finding 
its explanation, there is a reference to another part of the book; but should 
the phwe seferred fee again direct the enquirer elsewhere, oi^ perchance, 
dudoae neither notioe nor interpretation, nor, in fact, anything concerning 
it, then patienoe becomm eshaiMted, and perseverance indeed bopdess. 

Often has disappeiataieot ensued, whe% after leadii^ up a given point 
of practice or theory, the Author hae referred to the Dictionaries extant, in 
Older to learn the predse force of the words -and phrases that be had met 
with m his reaeandhes > for frequently they have not even been noticed, or 
beii^ noticed, tiwir interpretation has invdlTed more confiukm, since^ for the 
moat part, the ve^ imperfect impresnon which was entertained before con- 
eemlug them, often became obliterated by the nttedy obscure manner in 
whidi the lexicographer had treated them. Some of these works handle a 
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subject in a mass; for instance^ under the head Bills of Exchange/^ an 
immethodical essay is written, in which are explained, after a fashion, the 
several characters of acceptor, drawer, indorsee, payee, and the several 
subjects of acceptance, presentment, notice of dishonor, protest, and so on; 
for instead of breaking up the whole subject, and distributing the elements 
under their appropriate heads, the enquirer searching for acceptor, &c., is 
referred to Bills of Exchange, where he must wade through the greater 
part of a long and rambling statement, before he comes to the precise point 
be wants. A Dictionary is not consulted for an essay or treatise on a par- 
ticalar theme, but to answer a sudden doubt, or explain a present difficulty, 
as to the proper meaning of a certain technicality. In considering any 
complex matter,’^ writes Burke,* ** we ought to examine every distinct 
ingredient in the composition, one by one; and reduce everything to the 
utmost simplicity; since the condition of our nature binds us to a strict law 
and very narrow limits. We ought afterwards to re-examine the principles 
by the effect of the composition, as well as the composition by that of the 
principles* We ought to compare our subject with things of a similar 
nature, and even with things of a contrary nature; for discoveries may be, 
and often are, made by the contrast, which would escape us on the single 
view. The greater number of the comparisons we make, the more general 
and the more certiun our knowledge is like to prove, as built upon a more 
extensive and perfect induction/* 

The constituents of the great subjects have been distributed under their 
proper letters, with a view to prevent as much reference to other parts of the 
book as possible; and when a phrase or technicality belongs in common to 
several departments of our laws, an analysis has been made, in order to keep 
separate the details of the particulars and distinctions. Occasional passages 
from the Jewish, Greek, and Roman antiquities have been quoted, either to 
illustrate a doctrine or to indicate an analogy; but of this, sparing use has 
been made, as their too frequent insertion would have increased bulk, without 
perhaps augmenting value. The authorities relied upon are referred to for 
examination, in order that the subject may be more fully studied by those, 
who desire to acquire a fuller knowledge of historical jurisprudence or tlm 

* Preface to the Enquiry into the Origin of our Ideas of the Sublime and Beautiful. 
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polity of the ancients. Method has been attended to, as the main design of 
a Dictionary is immediate use. 

Thus tuehil arms in magazines we place* 

All rang’d in order* and disposed vrith gmce: 

. Nor thus alone the curious eye to please. 

But to be found* when need requires* with ease.* 

Whether the Work is successful or not, in attaining its avowed purpose, 
cannot here be determined; its real value,—its suitableness as a Liexicon,— 
will be tested by experience, which neither a persuasive perface nor an 
unfavourable review can influence. The Author craves pardon for any 
trivial error or misprint, as the greater part of the book was written, and 
the proofs corrected, during his academical studies; and he will be grateful 
for any suggestions, which, supplying the defects and elucidating the 
obscurities of this edition, would increase the utility of a second, should a 
second be called for. 

J. J. S. WHARTON. 


Lomdom, October 1847* 


Pope’s Essay on Criticism. 
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AB 

AB (from Abba, Syriac, Father). The eleventh 
month of the Jewish cinl year, and the fifth 
of the sacred. It answers to the moon that 
begms in July, and consists of thirty days. 
On the 24th is observed a feast in memory 
of the abolishment of tlie Sadducean law, 
which required sons and daug^hters to be 
equal heirs of their parents’ estate. JBroion’a 
/Met. of Bible, Jakn^g Bib. Antiq. 

AB, at the beg^innin^ of English Saxon names 
of places, is fronei^y a contraction of Abbot 
or AlAeq ; menoe it is inferred, that those 
nlaces once had an abbey there, or be« 
longed to one elsewhere, as Abingdon in 
Berkshire, Abbotsbury in Dorsetsh&e, Ac. 
BUmeVg h&w G/ogganf. 

ABACINARE, a punishment, described by 
liistorius of the middle ages, which blinded 
a criminal by holding red«hot irons before 
bis eyes. Bncyc. Load. 

ABaCIST, or ABACISTA, one who casts ac¬ 
counts, an arithmetician. Bhnmt, CoweWg 
Intervreier, 

ABACOT, the royal cap of state formerly worn 
bvthe Kings of England, wrought in the 
sbape of two crowns. Chron. Angl. 1463. I 

ABACTOR (ab abUfendo, Lat.), a stealer and, 
driver away of cattle or beasts by herds or in | 
g^ numbers at once, in distinction from 
who steals only a single sheep. Encyc. 
Load. 

ABACUS (afa{, Gk., a buffet) arithmetic, from 
^e Abacug, an ancient instrument for facilitat- 
jag operations by means of counters. Its form 
ii various, but that chiefiy used in Europe is 
made by drawing paralld lines distant from 
each otner at least twice the diameter of a 
counter, which, placed on the lowest line, sig¬ 
nifies 1; on the second, 10; on the third, 100; 
on the fourth, 1000, and so on. In the inter¬ 
mediate spaces, the same counters are esii- 
mated at one half of the value of the line 
immediately superior. lliere were also 
other inrentioQS similarly denominated; viz. 
Aboau Pytkagoficug, a multiplicatioQ table 
invented by Pythagoras; Abacug hogigticug, 
a rectangled triangle, whose sides forming 
the right angle, contain all the numbers 
from I to 60, and its area the products of 
each two of the opposite numbers; it is also 
called a canon of gexiyesimak ; and the il6a- 


ABA 

cat, or table strewed with du8t,upon which the 
ancient mathematicians drew their schemes. 
Dyche^g Diet., Encyc. Land. 

ABaLLABA, the antient name of Appleby ia 

I Westmoreland. 

I AB ALIEN ATE, to make over to another, a 
term of the Civil Law. Encyc. Land. 

ABALIENATION, a making over of an estate, 
goods, or chattels, to anotb^er, by due course 
of law. lb. 

ABANDONMENT, the exercise of a right, 
which the assured has to call upon the un- 
derwriters or assurers to accept of what b 
saved 'and to pay the full amount of the as¬ 
surance, as if a total loss had happened, 
where the matter assured b by some of the 
usual perils of the seas, become of little value. 
Sel. Nigi Priug, 866. The damage to a caroo 
must exceed half its vtdue, to entitle the 
assured to abandon, and recover as for a 
total loss, and to justify the abandonment 
of a ghip, the particular iniuries must be 
such, that any repairs could not have ren¬ 
dered her seaworthy for the remainder of 
the voyage. The assured must give notice of 
his intention to abandon and claim as for a 
total loss to the underwriters, or theb agents, 
within a reasonable time after he has received 
intelligence of the casualty, otherwise it 
will be taken that be intends to claim for a 
partial loss only. Abandonment very fre¬ 
quently takes place in cases of capture: the 
loss b then total, and no question can arbe 
in respect to it. In cases, however, in which 
a ship and cargo are re-captured toithim guck 
a time that the object of the voyage ig not 
logt, the insured is not entitled to abandon. 
The mere stranding of a. ship b not deeme<l 
of itself such a loss as will justify an aban¬ 
donment. If by some fortunate accident, by 
the exertions of the crew, or by any borrowed 
assistance, the ship be got off* and rendered 
capable of continuing her voyage, it b not 
a total loss, and the insured are only liable 
for the expences occasioned by the stranding. 
It is only where the stranding b followed by 
ghijnorech, or in any other way renders the 
ship incapable of prosecuting her voyage, 
that the insured can abandon. Consult 
Marshall or Park on Insurance. 

ABANDUN, any thing sequestered, pros- 

B 



cribed, or abandoned. Abandon, t. e,, in 
bannum res missa, a thing banned or de¬ 
nounced as forfeited or lost, from whence to 
abandon, desert, or forsake, as lost and gone. 
Cowel, Pasquier thinks it a coalition of h 
ban donner, to gire up to a proscription, in 
which sense we used to mention the ban of 
the empire. Ban, in our own old dialect, 
signifies a curse ^ and to abandon, if consi¬ 
dered as compounded between French and 
Saxon, is exactly equivalent to dirts de^ \ 
twwere. 

ABANNITJON, a banishment of one or two 
Years for manslaughter. Obsolete. 

ABARNARB {Abarian, Ang. Sax.), denudare, 
detegere, to lay bare, discover, detect. Hence 
eebere theof, a detected or convicted thief; 
4sbere morth, a detected homicide. Also to 
detect and discover to a magistrate any se¬ 
cret crime. Antient Laws and Institutes of 
BngUind, Leg. Canuti, c. 104. 

ABARSTiCK (from apriv and Berstan, Sax., 
disrumpi), insatiable. Cowel, 

Ab assuetis non Jit injuria. Jenk. 8. Cent. 
Reports.—(From things to which we are 
accustomed, no injury arises). 

If a person neglect to insist on his right he 
is deemed to have abandoned it. ** A (>ourt 
of Equity,” said Lord Camden, ” which is 
never active in relief against conscience or 
public convenience, has always refused its aid 
to stale demands, where a party has slept 
upon his right, and acquiesced for a great 
length of time. Nothing can call forth this 
Court into activity but conscience, good 
faith, and reasonable diligence: where these 
are wanting the Court is passive and does 
nothing. Laches and neglect are always dis¬ 
couraged; and, therefore, from the begin¬ 
ning of this Jurisdiction, there was ahvays a 
limitation to suits in this Court.” iimith v. 
Clay, Ambl. 645; 3 Bro. C. C. 639. 

ABATAMCNTUM, an entry by interposition. 

1 Inst. 2^^. 

ABATE {ahbatre), to prostrate, break down, 
remove, or destroy; also, to let down the 
price in buying or selling. Encyc. Lond. 

ABATEMENT is used in six senses, as fol¬ 
lows :— 

(1) Abatement of freehold. Where a per¬ 
son dies seized of an inheritance, and be¬ 
fore the heir or devisee enters, a stranger, 
having no right, makes entry and gets 
possession of it. Such an entry is tech¬ 
nically called an abatement, and the 
stranger, an abator It is, in fact, a figu¬ 
rative expression, denoting that the right¬ 
ful possession or freehold ef the heir or 
devisee is overthrown by the rude inter¬ 
vention of a stranger. Abatement differs 
from intrusion, in that it is always to the 
prejudice of the heir or immediate devisee, 
whereas the latter b to the prejudice of 
the reversioner or remainder-man; and a 
disseissor differs from the both, for he dis¬ 
seises, i. e., puts a person seised of the 
freehold out of possession, such act being 
called a disseistn. Finch L. 195; 3 Bl. 
Com. 167. 


(2) Abatement or removal of Nuisances, A 
remedy allowed by law to the party in¬ 
jured by a nuisance to abate, destroy, re¬ 
move, or put an end to the same by bis 
own act. Whatever unlawfully annoys or 
damages another is a nuisance, which may 
be abated, t. e., taken away or removed by 
the ^grieved party, so that be commit no 
riot ill the doing of it. This seems to be 
the primitive sense of the term abatement. 
The reason why the law allows this sum¬ 
mary method of doing one’s self justice, is 
because injuries of this kind require an 
immediate remedy and cannot wuit for the 
slow progress of the ordinary forms of 
justice. It is also used in a privative sense, 
in Statute, IVestm. 1, 3 Edw. 1, c. 17, 
where mention is made of abating a castle 
or fortress, clearly signifying lo pull it 
down and level it even with the ground. 

3 Bl. Com. 

(3) Piea of Abatement. Delivered by the 
defendant, in which he shows cause to the 
Court why he should not be impleaded or 
sued, or, if impleaded, not in the manner 
and form in which he then is, and praving 
that the action may abate, t. e., cease. For 
the learning on this subject consult ChiUy 
on Pleading, voL 1, and Stephen's Princi¬ 
ples of Pleading tn Civil Actions. 

(4) A batement of Legacies and Debts. If spe¬ 
cific and pecuniary li^gacies are bequeathed, 
and the estate fall short to satisfy the pec‘u- 
niary legacies in full, they shall abate in 
proportion. 2 FonOl. 3t>9. Abo in case 
of a deficiency of us.<eth lo pay the debts, 
the pecuniary legacies must abate in pro- 
portion, nor will Equity prefer one lega¬ 
tee to another, but will apply the general 
rule of equality, unless there be strong 
and insuperable uords in the will or co« 
dicil to the contrary. 2 Ves. 421. ^ipe- 
cific legacies abate lastly. If the equitable 
assets fall short, all the creditors are re- 
miired to abate in proportion. Story's 
Equity Juris., vol. 2, p. 449. 

(5) Aba'ement by death, &c. The death of 
parties to actions at law and suits in equi¬ 
ty before they are cumpleud causes their 
abatement. At law, they must be re¬ 
vived by scire facias, in equity by bill of 
revivor. Marriage, change of interest, &c., 
operate similar eftVcis. See 2 Chit. Arck^ 
Prac., and Story's Comm, on Equity Pleads 
ing. 

(6) Abatement or rebate in commerce, an al¬ 
lowance or disco I. nt made for prompt 
payment. Lex Mercatoria. It is aUo 
sometimes used to express the deduction 
that is occasionally made at the Custom 
House from the duties chargeable upon 
such goods as are damaged, and for a loss 
in warehouses, regulated by 3 & 4 Win. 
IV.,c. 62, 8.32. 

ABATOR, he that abates, i. e,, enters into n 
house or land vacant by the death of th^ 
former possessor and not yet taken pos¬ 
session of by his heir. Cowel. Also uxx 
agent or cause by which an abatement is 
procured. 



ABATUDA, or ABATUDE. Any thing di¬ 
minished. Maneta abatuda is money clipped 
or diminished in value. Du Presn^a Glo$- 
ptry. Used in old records. 

ABA WED {EchaUer, Fr., attonitum redder 
Lat), terrified. Blount. 

ABAVUS, a sfrandfather’s grandfather. 

ABBACY {Abbatia, or Abbathia, Lat.) The 
government of a religious house and the re¬ 
venues thereof, subject to an abbot, as a bi¬ 
shopric is to a bishop. Cowel. The rights 
and privileges of an abbot. 

ABBANDUNUM, ABBENDOMA, ABBKN- 
DONl.A, Abingdon in Berkshire, which took 
its present name soon after Cissa, King of 
the West Baxons, had founded the alibey 
there. It was also called Bewshatn and 
t loveshoe. 

ABBAS (aatuarinm)t Humber in Yorkshire. 

ABBAT, or ABBOT (abbaa, Lat., abb/, Fr., 
ahbud. Sax.; others derive it from j4bba, 
Syriac, father). A spiritual lord or gover¬ 
nor, who had the rule of a religious nouse. 
An abbot, with the monks of the same house, 
were culled the convent, and made a corpo¬ 
ration. Terma de Ley, 4. Henry VIII., as 
is well known, dissolved the monasteries, &c. 

ABBA ns, an aveiier or steward of the stables, 
an nastier. Spelm. 

ABBEY, or ABBY (ahhatia), a place or house 
for religious retirement, governed by an ab 
bess where nuns are, and bv an abbot where 
monks are. Formerly in England, and now 
on the continent, great privOeges weie and 
are granted to them, such as being exempt¬ 
ed from the bishop’s visitation, and as a 
sanctuary for persons escaping from the pe¬ 
nalties of an infringed law, even althoU::h 
they be murderers. 190 abbeys were dis- 
sjlved by Henry VIIT., whose yearly revenue 
amounted to 1^,853,000/. per annum (an al¬ 
most incredible sum considering the value of 
money in those days), a great part of which 
went to Rome, the governors and governesses 
of several of the richest among them being 
foreigners resident in Italy. It was because 
certain ahlmts and priors in England, in 
right of the monasteries, held lands of tlie 
crown, for which they owed military service, 
that they obtained the title of Lord a, and 
were suminomnl as barons to parliament, 
from which custom the Bishops c»f the pre¬ 
sent day have the same honour, and are de¬ 
nominated Spiritual Beer.-*. Hallam*a Middle 
Agea. Monaatieon Anglicanum. 

ABBREVIATE OF ADJUDICATION. A 
term applied to an abstract of adjudication. 
Scotch Law. Adjudication is that diligence 
of the law hy which the heritage of a debtor 
b adjudged to belong to his creditor in pay¬ 
ment of debt; and the abbreviate of the ad¬ 
judication b an abridgement of the record, 
cont^ing the names of the creditor, debtor 
ud lands, with the amount of the debt; it 
b signed by the Judge who pronounced the 
decree in the process of adjudication, and 
must be recorded in the register of abbre¬ 
viates. Scotch Diet. 

ABBREVIATION. The 4 Geo. II., c. 26, 


provided, that all law proceeding should be 
in the English language, written legibly, and 
in words at length, and not abbreviated; 
but the 6 Geo. II., c. 14, permitted numbers 
to be expressed in figures, and such abbre¬ 
viations as are commonly used. In 9 Co. 48, 
it Ihb maxim, Abbreviationum, ille numerua 
et aenaua accipiendua eat, ut conceaaio non ait 
inania, (In abbreviations, that number and 
sense is to be taken, by which the itteaiiing 
b not rendered void.) 

ABBREVIATORS, officers who assist in draw, 
ing up the Pope's briefs, and reducing peti¬ 
tions into proper form, to be converted into 
Papal Bulls. 

ABBRO(yH, to monopolbe goods or forestall 
a market. 

ABBROCHMENT, or ABROACHMENT, 
{ab, Lat., and broche, Fr., a spit). The 
forestulling of a market or fair. MS. Antiq. 
Forestalling is abolished by 7 & 8 Viet. c. 
24, by which are repealed many statutes in 
restraint of trade, llib act extends to Scot¬ 
land and Ireland. 

ABBUTfALS, or ABUTTALS, {abutter or 
abouter, Fr., to limit or bound). The but¬ 
tings and boundings of lands, east, west, 
north, and south, with respect to the places 
hv which they are limited and bounded. 
The sidea of the land are properly said to be 
adjoining, and the enda abutting to the thing 
contiguous. Termea de la Ley, 9. The 2 
& 3 W-ro. iV., c. 64, settled the divbions of 
counties and the limits of cities and boroughs 
within England and Wales. The enclosure 
acts of 41 Geo. III., c. 109, s. 3, and 6 & 7 
Wm. IV , c. 116, 8.28, empowered the com¬ 
missioners to settle the boundaries of pa¬ 
rishes and manors, hamlets and districts 
between lands to be enclosed, and adjoining 
lands. 

ABDICANT, giving up, renouncing. 

ABDICATE, to renounce or refuse anything. 
Termea de (a Ley, 5. 

ABDlC.A'l ION. Where a magistrate or per¬ 
son in office renounces or gives it up before 
the time of service is expired. It differs 
from resignation, in that abdication b done 
purely and simply, whereas resignation is in 
favour of some other person, it is said to 
be a renunciation, quitting, and relinqubhing, 
so as to have nothing further to do with a 
thing, or the doing of such actions as are in- 
consi^lent with the holding of it. Chamb. 
Diet. Oil King James II.'s leaving thb king¬ 
dom, and abdicating the crown, the Lords 
would have had the word “ desertion*' made 
use of. but the Commons thought it was not 
comprehensive enough, for that the King 
might then have liberty of returning. The 
Scots called it a forefalture (forfeiture) of 
the crown, from the verb/ori^acto. This 
was fully canvassed in the then Parliament 
tary Debates. Involuntary resignations are 
also termed abdications, as Napoleon’s abdi¬ 
cation at FontiuDbleau. 

AB DITORl UM. An abditory or hiding place 
to hide and preserve goods, plate, or money, 
or a chest in which reliques were kept, as 
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mentioned in the ioventoiy of the church of 
York. Dugdale's Manastictm AngUcatntm, 

» 0 . 173 . 

ABDUCTION. The forcible and fraudulent 
abduction of women or girls on account of 
their fortune. This offence is punished in 
England, under 9 Geo. IV., c. 31, and in 
Ireland under 10 Geo. IV., c. 34, by trans¬ 
portation for life, or not less than seven 
yearif or imprisonment with or without hard 
labour, not exceeding four years. The taking 
of any unmarried girl under sixteen out of 
the possession of a parent or ji^ardian, is de- I 
dared a misdemeanor, punishable by fine{ 
and imprisonment. See the remarkable 
case of the King v. Edward Gibbon Wake» 
field, published by Murray, which occasioned 
the passing of the two above named acts of 
parliament. 

In lone, a particular form of argument, 
by the Greeks called oipagoge, wherein the 
greater extreme is evidently contfdned in the 
medium, but the medium not so evidently 
in the less extreme as not to require some 
further medium or proof to make it appear. 
Encye. Land, 

ABEARANCE, signifying carriage or beha¬ 
viour. A recognizance to be of good abear- 
once means to be of good behaviour. 4 Bl. 
251, 256. 

ABECHED (a5seAer,Fr.),tobe satisfied. Co/wel. 

ABBREMURDER (abere, imparent, no¬ 
torious, and mord, murder. Sax.). Plain 
or downright murder as distinguished from 
the less heinous crime of manslaughter or 
chance medley. It was declared a capital 
offence, without fine or commutation, by the 
laws of Canute, c. 93, and of Hen. I, c. 13. 
Spelm. 

ABERFRAW (aber^firaw, Welch, efiSux of the 
Fraw). The princely seat of Venedotia 
(North Wales) was situated where the 
brook Fraw flows into the sea. Here was 
erected the Supreme Court of Law for the 
administration of justice in that part of the 
Principality. Anlieni Laws and Institutes 
0/ Wales. 

ABE8SED (abaisser, Fr.,) humbled, de¬ 
pressed, abased. Blount. 

ABET {flbettare, from a {ad velas^), and 5e- 
dan or beteren, to stir up or excite, Saxon; 
or bontU, Fr., mpeUere, eacitare,) to encou- 
rage or set on, the substantive abetment sig¬ 
nifying the same. An abettor is an instiga¬ 
tor or setter on, one who promotes or pro¬ 
cures a crime to be committed. Old Nat. 
Br. 21. Treason is the only crime in which 
abettors are excluded by law, every one 
concerned being a principal. 

ABEYANCE, or ABBAYANCE {beer or 
bayer, ta|expect, Fr.) It is what is in expecta¬ 
tion, remembrance, and contemplation of 
law. Cowel. The word ab^ance has been 
compared to what the civiUans call heredi- 
totem jacentem: for as the civilians say, 
lands and goodsyacenl, so the common law¬ 
yers say that things in a simUar condition 
are in abeyance, as the logicians term it in 
posse, or in understanding. Abeyance in 


I ) 

gremio legis, or tn nubibas, means in con¬ 
sideration of law. Plowd. Rep. 547. The 
strict interpretation of thb word as to free¬ 
hold interests has puzzled eminent lawyers, 
but as Mr. Justice Uoleridge once observed, 
it is more a matter of curiosity than prac¬ 
tical importance. 

ABGATORIA, the alphabet. Matt. Westm. 
The Irish call the alphabet abghitten. 

ABIB (signifying green ears of corn or fresh 
fruits, sometimes called Nison, a Babylonish 
name,) the first sacred, and seventh civil 
month of the Jewish year. It contained 
thirty days, and answers to part of our 
March and April. Brownes Diet, of BU)le, 
John's Bib, Antiq. 

ABIDING-BY. Where a deed is challenged 
as forged, the party founding on the deed 
must appear in Court and abide by it. This 
is done by his signing a declaration that he 
abides by the deed quarrelled or challenged, 
sit5 pertculo falsi, which has the effect of 
pledging him to stand to the consequences 
of founding on a forged deed. The abiding, 
by is usually qualified thus, in the case of a 
bill of exchange, the holder will state that 
it came fairly into his hands in the course of 
business, and he will abide by it under that 
protestation and qualification, and as in no 
shape accessory to the alleged forgery. 
Scotch Law. 

ABIGBAT, the crime of stealing cattle bv 
droves or herds. It was severely punishea, 
the delinquent being often condemned to 
the mines, banishment, or something capital. 
Also a miscarriage procured by art. Ash. 

ABIGEVUS {abigens), a stealer of catile, the 
same as abactor. Cowel. 

ABINTESTATE, inheriting from a person 
who died without having made a will. 

ABISHERING, or ABIS^ERSJNG, quit of 
amercements. It originally simplified a for¬ 
feiture or amercement, and is more pro¬ 
perly mishering^, mishersing, ormiskering, ac- 
corefing to Spelman. It has since been termed 
a liberty or freedom, because, wherever this 
word is used in a grant or charter, the per- 
sons to whom made have the forfeitures and 
amercements of all others, and are them¬ 
selves free from the control of any within 
their fee. RastoVs Abr. 

ABJUDICATE, to give away in judgments. 
Obsolete. 

ABJURATION, a forswearing or renoun¬ 
cing by oath. In the old law it signified a 
sworn banishment, or an oath taken to for¬ 
sake the realm for ever by a person claiminf^ 
sanctuary, abolished by 21 Jac. I., c, 28, and 
now it extends to pemns and doctrines as 
well as to places, ex. gra,, the oath which is 
taken by every person entering upon any 
public office or trust, whereby he abjures 
the Pretender, and recognizes the right of 
her Majesty under the act of settlement, 
engaging to support her, and promising to 
disclose all treasons and trmtorous conspira¬ 
cies against her. Stamford's PI. C., 5.2, c. 40. 

ABJURE, to retract, recant, or abnegate a 
position upon oath. 
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ABLADIUM, corn cut down. Old Records, 

ABLATO-BULGIO, Bulness^ or Bolness^ in 
Cumberland. 

ABLEGATE^ to send abroad a person on some 
public business or embassy. 

ABiiOUATlON, a letting out to hire. 

ABO, a carcase of an animal killed by a wolf 
or other beast of prey. Antient Imws and 
Aw/, of Wales. 

ABOLITION, a destroying, effacing, or put¬ 
ting out of memory; al^, the leave given 
by the King or Judges to a criminal accuser 
to desist from further prosecution. 25 H. 
VIII., c. 21. 

ABONE CAbonis), Avington or Aventon, in 
Gloucestershire. 

AB0RIGENE8 (.ab,from, and errare, Lat., to 
wander), a name given to the original or first 
inhabitants of any country, but more parti¬ 
cularly used for the antient inhabitants of 
Lalinm^ who lived there when iCneas and 
the Trojans arrived in Italy. Ctas. Dict.^ 
Dios HdUcart Lhy, Aurelius Victor, 

ABORTION from ab, which in composition 
signifies defect, according to MarUnius, and 
orior, Lat., to arise), a miscarriage, or the 
exclodoa of the fastus before its due time. 
By 9 Oeo. lY., c. 31, s. 13, it is enacted, that 
if any person, with intent to procure the mis¬ 
carriage of anv woman, then being quick 
with child, shall cause her to take poison, or 
use any other means with the like intent, 
every snch offender, and all who counsel and 
abet him, shall be guil^ of felony, and being 
oooricted thereof, shall suffer death. And 
if the woman were mot quick with child, then 
such offender, his counsellors or abettors, 
ghall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of 
the Court, to be transported for any term 
not exceeding fourteen years, nor less than 
seven years, or be imprisoned, with or with¬ 
out hard labour, for any term not exceeding 
three years, and if a male, to be once, twice^ 
or thrice publicly or privately whipped, if 
the Coart shall so think fit, in addition to 
mch imprisonment. 

The motion of the foetus when felt by the 
mother, is called quickening. Now it is im¬ 
portant to understand the sense attached to 
this term formerly, and at the present day. 
The antient opinion, and on which indeed 
the laws of some countries have been found¬ 
ed, was, that the foetus became animated 
at this period; that it acquired a new mode 
of existence. This is altogether abandoned. 
The foetus is certmnly, if we speak phystolo-' 
gically, as much a living being immediately 
after conception, as at any other time before 
delivery, and its future progress is but the 
devclopement aud increase of those consti¬ 
tuent principles which it then received. The 
next theory attached to the term, and which 
is yet to Iw found in many of our standard 
works, is, that from the increase of the foetus, 
its motions, which had hitherto been feeble 
aad imperfect, now are of sufficient strength 
to communicate a sensible impulse to the 
adjacent parts of the mother., In this sense. 


then, quickening implies the first sensation 
which the mother has of the motion of the 
diild which she has conceived. 

A far more rational and undoubtedly cor¬ 
rect opinion, is that which considers quick¬ 
ening to be produced by the impregnated 
uterta starting suddenly out ^ the pelvis 
into the abdominal cavtty. This explains 
several peculiarities attendant on the pheno¬ 
menon 111 question ; the variety in the period 
of its occurrence, (the extremes being from 
thetenth to the twenty-fifth week, taking place 
generally at the completion of four calendar 
months after conception,) the faintness 
which usually accompanies it, owing to the 
pressure being removed from the iliac ves¬ 
sels, and the blood suddenly rushing to them, 
and the distinctness of its character, differing, 
as all mothers assert, from any subsequent 
motions of the foetus. Its occasional absence 
in some females is also readily accounted 
for, the ascent from the pelvic cavity into 
the abdomen being gradual and unobserved. 

The absurd error of denying to the foetus 
any vitality until after the time of quicken¬ 
ing, has received the sanction of the laws of 
this country, and accordingly, the punish¬ 
ment denounced against abortion procured 
after quickening is much severer than be¬ 
fore. Again, our laws allow a reprieve, ex 
necessUode legis, where a woman is capitally 
convicted and pleads pregnancy; though this 
is no cause to sta^ judgment, yet it is to 
respite her execution tUI she be delivered. 
** In case this plea,’’ observes Blackstone, in 
the3l8t chapter of the 4th volume of bis 
Commentaries, be made in stay of execu¬ 
tion, the Judge must direct a jury of twelve 
matrons or discreet women to inquire the 
facts; and if they bring in their verdict quick 
with child, (for barely with child, unless it 
be alive t» the womb, is not sufficient,) exe- 
. cution should be stayed generally until the 
next session, and so from session to session, 
till either she is delivered or proves by the 
course of nature not to have been with child 
at all. But if she once hath had the benefit 
of this reprieve, and been delivered, and 
afterwards becomes pregnant again, she 
shall not be entitled to the benefit of ano¬ 
ther respite for that cause. For she may 
DOW be executed before the chibl is quick in 
the womb, and shall not, by her own in- 
continence, evade the sentence of justice.” 

The absurdity of the principle upon which 
these distinctions are founded is of easy de¬ 
monstration. Now the feetus before quick¬ 
ening must be either dead or alive. That it 
is not dead is most evident from neither pu¬ 
trefaction nor decomposition taking place, 
which would be the inevitable consequences 
of the extinction of the vital principle. To 
say that the connection with the mother 
prevents this is wholly untenable ; facts are 
opposed to it. Foetuses do actually die in 
the uterus before quickening, and then all 
the signs of death are present. The embryo, 
therefore, before that crisis, must be in a 
state different from that of death, and this 
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can be do other than life. But ^ntin^, for ] 
the sake of ar/rument, that the foetus does 
not stir previously to quickening, what does 
the whole objection amount to ? Why only 
that one evidence of vitality, viz., motion, is 
wanting, and it needs harcfly a remark, that 
this sign is not essential to the evidence of 
life. 'Fbe incompleteness of the embryo 
previous to quickening is no objection to its 
vitality, for lile does not depend upon a 
complication of organs; on the contrary, it is 
found that some of the simplest animals, as 
the polypi, are the most tenacious of life, and 
besides, upon this principle, vitality must he 
denied to the child after birth, because many 
bones and parts of the body are even then 
imperfect. Neither is the want of organic 
action any argument against this doctrine. 
Life appears to depend essentially as little 
upon organic action as it does upon a com¬ 
plication of organs. If it did, the fmtus 
after quickening would be just as destitute 
of life as before, for its brain, lungs, sto¬ 
mach, and intestinal canal, perform no more 
action at tlie eighth month tnan they do at the 
third. 

The observations of physiologists tend to 
prove the vitality previous to quickening, 
and the fact is certain, that the foetus enjoys 
life long before the sensation of quickening is 
felt by the mother. Indeed, no other doc¬ 
trine appears to be consonant with rea^oll 
or physiology, but that which admits the em¬ 
bryo to possess vitality from the very mo¬ 
ment of conception. If then physiology and 
reason justify the position laid down in the 
preceding remarks, (and that they do has 
been shewn,) the laws which treat with less 
severity the time of procuring abortion at 
an early period of gestation, thus tempting 
to the perpetration of a crime at one time, 
which, at a subsequent period, is punished by 
death: besides, the laws, hanging a woman 
who is pregnant, hut not quick with child, 
depriving a child, therefore, in the fifteenth 
week of Us foetal existence for the mother’s 
crime, while a child in the sixteenth week is 
protected from such an unmerited fate, are 
immoral, irrational, and unjust, and ought to 
be amended without further delay; for in 
the language of the admirable Percival, (vol. 
2, p. 430,) ** to extinguish the first spark of 
life is a crime of the same nature both 
against our iMaker and society, as to destroy 
an infant, a child, or a man; these regular i 
and successive stages of existence being the 
ordinances of God, subject alone to his divine 
will, and appointed by sovereign wisdom and 
goodness, as the exclusive means of preserv¬ 
ing the race and multiplying the enjoyments 
of mankind.” Consult Beck's Medical •/«- 
risprudence, 122, 136, 343, 357, where all 
the chief medical authorities upon midwifery 
are collect id and quoted. 

ABOVE-CITED, quoted before. A figurative 
expression taken from the ancient manner 
of writing books on scrolls, where, whatever 
is cited or mentioned before in the same roll 
must be above, Encyc, Lend, 


ABRENUNCIATION, absolute denial. Little 
used, 

ABREVICUM, Berwick-upon-Tweed. 

ABRIDGE {abbreger, Fr.), to make shorter in 
words and still retain the sense and sub¬ 
stance. In law, it signifies the making a 
declaration or count shorter by subtracting 
or severing some of the substance therefrom, 
ex, gra,, a man is said to abridge his plaint 
in excise, and a woman her demand in ac¬ 
tion of dower, where any land is put into the 
plaint or demand which is not in the tenure 
of the defendant; for if the defendant plead 
non-tenure, joint-tenancy, or the like, in 
abatement of the writ as to part of the lands, 
the plaintifif may leave out those lands, and 
pray that the tenant may answer to the rest. 
Brook., tit. /Abridgement, 

ABRIDGEMENT {Abbreviamentum), A large 
work contracted into a narrow compass. 
Jacob, 

ABROGATION, to disannul or take away 
anything; to abrogate a law is to lay aside or 
repeal it. Cowel, The maxim is Leges 
posteriores priores contrarias abrogant, 11 
Co. 626. (Subsequent laws abrogate prior 
laws contrary to them). 

Abrogation stands opposed to rogation; 
it is distinguished from derogation, which 
implies the taking away only some part of a 
law; from subrogation, which denotes the 
adding a clause to it; from abrogation, 
which implies the limiting or restraining it; 
from dispensation, which only sets it aside iu 
a particular instance, and from antiquation,. 
which is the refusing to pass a law. Bncyc, 
Load, 

ABSCOND, to go out of the jurisdiction of 
the (>ourt?, or to lie concealed in order to 
avoid any of their processes. 

ABSENCE, want of appearance. A decree is 
said to be in absence where the defender 
does not appear; every Scotchman within 
the kingdom is liable to be called in 
an action before the Court of Session, in 
which action decree may be given against 
the defender, although he does not appear. 
Even a foreigner, though not within the 
kingdom, provided he possess a land estate 
in it, or goods, which have been attached 
for the purpose of founding jurisdiction, may 
be exposed to a decree in absence. Sc*itch 
Law. AI>8eDce, generally, is of a fivefold 
kind or species :—1. a necessary absence, as 
in banished or transported persons; this is 
entirely necessary. 2. Necessary and vo- 
luntary, as upon the account of the com- 
monwe^th, or in the service of the church. 
3. A probable absence, according to the ci¬ 
vilians, as that of students on the score of 
study. 4. Entirely voluntary, on account 
of trade, merchandize, and the like. 5. 
Absence cum dolo et culpd, as not appearings 
to a writ, subpoena, citation, &c., or to 
delay or defeat creditors, or avoiding arrest 
either on civil or criminal process. Ayliffe, 

ABSENTEES, or des absentees. A parliament 
so called was held at Dublin, 10th May, 8 
Hen. VIII., and mentioned in letters patent 
dated 29 Hen. VIII. 
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ABSOLYB, to acquit of a crime, to pardon or 
$ct free from excommunication. Hee 
“ Assoile.** 

Absoluta setUentia expositore non indipet, 2 Inst, 
533. (Ao absolute sentence requires no ex¬ 
positor ). 

ABSOLUTE, complete, unconditional, not re¬ 
lative, as a rule-oAao/a/e, which can be forth¬ 
with enforced in contradistinction to a rule 
nisi, which is incomplete until cause shewn 
or opposite party makes default in appear- 

AB^LUTE WARRANDICE, a warrant 
against all mortals. Scotch Law, 

AB>0LUT10N, a dispensation from Rome, 
declaring a remission of sins; an acquittal 
by sentence of law. Ayliffe, 

ABStiNIAPE, to shun or avoid, used by the 
English Saxons in the oath of fealty. Somner ,, 

ABSQUE HOC (without this). 1'he technical 
words of exception made use of in a tra¬ 
verse ; as the defendant pleads that such a 
thing was done at B., Ac., without thu 
{absque hoc), that it was done at, Ac. 1 Sound, 
22 . 

ABSQUE IMPETITIONE VASTI. (With- 
out impeachment of waste.) A reservation 
frequently made to a tenant for life, that 
no man shall impetere or sue him lor w^aste 
committed. This reservation only excuses 
from permissive waste, but is never extended 
to allow malicious waste to the destruction 
of the estate. 2 Ch. C, 32. 

ABSTRACI' of TITLE, an epitome of the 
evidences of ownership. Martinis Conv, 
Introd, 

Ahsurdiun est affirmare re credendum esse non 
judici, 12 Co, 25. (It is absurd to adirin 
that the subject-matter is to be relied upon, 
not the Judge.) 

Abmdans cautela non nocet, 11 Co. 6. (Abun¬ 
dant caution hurts not.) 

ABUT {aboutir, Fr., to touch at the end), to 
border upon or approach to. Encyc, htmd, 

ACCAPri'ARE, or aCCAPJTUAJ, to pay re¬ 
lief to lords of manors. Capitali domino 
aocopitare, i, e., to pav a relief, homage, or 
obeaience to the chief lord on becoming his 
vassal. Fleta, 1. 2, c. 50. 

ACCAPITUM, money paid by a vassal upon 
his admission to a feud; Ibe relief due to 
the chief Lord. Encyc, Lond, 

ACf-EDAS AD CURIAM. (Th^^ yo** sf® to 
the Court.) An original writ t(» the sheriff, 
issued out of Chanc ery, where a man has re¬ 
ceived false judgment in a Hundred Court or 
Court Baron, or justice has lieen delayed. 
If a plaint in replevin be levied it is removed 
by this writ, which is in every respect the 
same as the recordari facias loquelam, ex¬ 
cepting that it directs the sheriff to go to the 
Lord's Court, and there cause the plaint to 
recorded, and so to return it to the Court 
above, being one of the Superior Courts of 
Common Lavr at Westminster. F, N, B, 
71 D. 

ACCEDAS AD VICECOMITEM. (That you 
go to the sheriff.) Where the sheriff has a 
writ called pane delivered to him, but sup¬ 


presses it, this writ is sent to the coroner, 
commanding him to deliver a writ to the 
sheriff. Reg. Orig, 83. 

ACCEPTAN(JE, the taking and accepting of 
anything in good part, and as it were a tacit 
agreement to a preceding act, which might 
have been defeated or avoided if such ac¬ 
ceptance had not been made. Blount. 

Acceptance, in commercial language, is an 
engagement to pay a bill of exchange ac¬ 
cording to the tenor of the acceptance, 
which may be either absolute or conditional. 
Id the case of English and Irish bills of ex¬ 
change, the acceptance must be in writing 
on the bill, but Scotch and foreign bills of 
exchange may be accepted verbally, or by 
letter or other collateral memorandum, 1 
A 2 Geo. IV., c. 78. An absolute acceptance 
is cither general or qualilied, and is usually 
written across the face of the bill of ex¬ 
change thus, ** Accepted, payable at Messrs. 

-, Bankers, London if it is to be qua- 

litied, the words ‘^and not otherwise or 
elsewhere*’ are added, and then follows the 
signature of the person accepting. If the 
acceptance be quuliticd, non-preseiitation of 
the bill of exchange at the specified place, 
and in the proper lime, wcnild exonerate the 
person who accepted it, and all the other 
parties, but the person who accepted it 
would not so be exonerated if the accept¬ 
ance were general. It may be conditional, 
as ** It will not be accepted until the ship 
with the wheat arrives,’^ or, “ cannot accept 
till stores are paid for,’" these are under¬ 
takings to accept when the ship with the 
wheat arrives, or the stores are paid for. 
Acceptance supra (under) protest for honour 
is sometimes resorted to m the case of fo¬ 
reign bills of exchange, where the person 
upon whom the bill is drawn cannot be 
found or refuses to accept, some friend after 
the bill has been protested for non-accept¬ 
ance accepts thus, ** Accepted, snpraprotesr, 
for the honour of Messrs. ——. A. B.” The 
bill must still be presented to the person on 
whom it was originally drawn, and after 
refusal and protest for non-payment, re¬ 
sort must be had to the person accepting 
for honour. 6 A 7 'Vm. IV., c. 58. Cohsult 
Story, Chitty, or Bay ley on Bills of Ex^ 
change. 

AC(/EPTILATION, the extinction of a debt, 
with a declaration that the debt has been 
paid when it has not, or the acceptance of 
something merely imaginary in satisfaction 
of the tiebt. Scotch Luw, Smithes Diet, of 
Antiq. 

ACCEKFOR, a person upon whom a bill' of 
exchange is drawn, he is called drawee be¬ 
fore acceptance, and acceptor after; be is 
the first and principal party liable to pay 
the amount or the bill, for hardly anything 
hut payment or a release will discharge him. 
2 Starkie, 228; 1 Camp. 35. 

ACCESSARY, or ACCESSf)RY (particeps 
criminis quasi accedens ad culpam, Lat., as 
though assenting to the ofi'ence). He who 
is not a chief actor in a felony, nor present 
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at its perpetration, but is some way concern¬ 
ed therein, either before or after the fact 
<‘ominitted. An accessary before the fact is 
one, who bein^ absent at the time of the 
commission of the felony, yet procures, coun¬ 
sels', or commands another to commit a 
crime. Absence is necessary to make him 
an accessary, for if he be present, he becomes 
a principal. An accessary after the fact 

f may be, where a person knowing a felony to 
have been committed, receives, relieves, 
comforts or assists the felon. To make an 
accessory ex post facto, it is in the first 
place requisite that he knows of the felony 
committed; in the next place, he must re¬ 
ceive, relieve, comfort, or assist the fdon, 
and generally, any assistance whatever given 
to hinder the apprehension, trial, or punish- 
ment of the felon, makes the assistor an ac¬ 
cessary. In high treason, and misdemea¬ 
nours, \here are no accessaries, either before 
or after the offence, every person implicated 
being principals. Consult Archbold*s Crimu 
not Pleading 2 Blackstons^s Commentaries, 
Ath voL 2 HaWsHist, PI, C,, or Hawk, P, C. 
for a full elucidation of this subject, 

ACCESSION, property by, Tlic^ doctrine of 
property arising from accession is grounded 
on the right of occupancy, and derived from 
the Roman law; thus, if any j^iven corporeal 
substance receive an accession, either bv 
natural or artificial means, as by the growth 
of vegetables, the pregnancy of animds, the | 
embroidering of cloth, or the conversion of 
wood or metal into utensils, the original 
owner of the thing was entitled b^ hb right 
of possession to the property of it under its 
improved state, but if the thing itself, by 
such operation, was changed into a different 
species, as by making wine, oil, or bread out 
of another's grapes, olives, or wheat, it be¬ 
longs to the new operator, who only makes 

, a satisfaction to the former proprietor for the 

1 materials so converted. 'Fhe brood of tame 
and domestic animals belongs to the owner 
of the dam or mother, the English law agree¬ 
ing with the civil, that partus seauitur veu- 
trem (the issue follows the mother) ; and 
in accordance with the Homan law principle 
si equam meam equus tuus pragnatemfecerit 
non est tuum sed meum quod natum est (if 
your horse get iny mare with foal, the foal 
is not your property, but mine). But this 
maxim is for the most part disallowed in the 
human species. Bracton, I, 2, c. 2, s. 3; 
Puff, De Jur, Nat, et G., I, A, c, 7, The rule 
of the Roman law was expressed thus: Ac- 
cessio cedit prindpali. Dig, 34, I, 2, c. 
19, § 13. This term is also used in speaking 
of the commencement of a sovereign’s reign. 

Accessorium non ducit sed se^tur suum prin¬ 
cipals, Co, Litt, \51, (lhat which is ac¬ 
cessary does not lead but follows its prin¬ 
cipal). 

Accessorius sequitur naturam sui principalis, 

3 Inst, 139. (An accessary follows the nature 
of his principal). 

ACCIDENT, a class of Equity jurisdiction, 
concurrent with Courts of Law. The Equity 
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meaning to be attached to this word, is not 
me. cly inevitable casualty, or the act of Pro¬ 
vidence, or what is technically called vis 
major, or irresistible force; but such unfore¬ 
seen events, misfortunes, losses, acts, or 
omissions, as are not the result of any neg¬ 
ligence or misconduct in the party. It is not 
every case of accident, which will justify the 
interposition of a (Jourt of Equity. The ju¬ 
risdiction being concurrent, will be mun- 
tained only; first, when a Court of Law 
cannot grant suitable relief; and secondly, 
when a party has a conscientious title to 
relief. Both grounds must concur in the 
given case; for otherwise a Court of Eouity 
not only may, but is bound to withhold its 
aid. '1 he grounds of equitable jurisdiction 
in these cases, will perhaps be found to re¬ 
solve themselves thus:—that the party seek¬ 
ing relief has a clear right, which cannot 
otherwise be enforced in a suitable manner; 
or, that he will be subjected to an unjustifi¬ 
able loss, without any blame or misconduct 
on his own part; or, that he has a superior 
equity to the party from whom he seeks the 
relief. Grounds and Rudiments of the Law, 
M, 120, 0.81 (edit. 1781); Jeremy*s Equity 
Juris, B, 3, Pt, 2, introd, p, 358 MatL 
dock's Equity, title ** Accident Story's 
Equity Jurisp, title Accident," 

AC(J0LA, an husbandman who came from 
some other country to till the land, and is 
thus distinjpiished from incola, viz., accola 
non proprtam, propriam colit incola terram 
(a foreigner does not till his proper land, but 
a native does). Du Fresne, 

ACCOLADE [accoler, Fr., collum amplecti, 
Lat.). A ceremony anciently used in 
knighthood, by the King’s nutting his hand 
i^n the knight's neck. Vowel, Greg, de 
Tours writes, that the Kings of France, even 
of the present race, in conferring the gilt 
shoulder-belt, kissed the knight on the left 
cheek. The accolde, or blow, John of Salis¬ 
bury assures us, was in use among the Nor¬ 
mans ; by this it was that William the Con¬ 
queror conferred the honour of knighthood 
on bis son Henry. It was first riven with 
the naked fist, but afterwards with the flat 
of a sword. 

ACCOMMODATION, a friendly agreement 
or composition between persons at variance. 
An accommodation Bill of Exchange is where 
one person accepts a bill for another, there 
being no consideration between them, for the 
purpose of raising money upon it for the ac¬ 
commodation of one or both of them. Lord 
Eldon thus observed upon this subject, 
•♦The pernicious effect of a fabricated cre¬ 
dit, by the undue use of such instruments, 
drawn out of the ordinary course of trade, 
have been too much felt to require any ob¬ 
servation ; the use of them where there ia 
no real demand subsisting between the dif¬ 
ferent parties is injurious to the public as 
well as to the parties concerned in the ne¬ 
gotiation” {Ex parte Wilson, 11 Ves. 411). 
Unless, perhaps, in cases where, from some 
sudden and unexpected event, a particular 
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bnuick of eomoeree may be affected, and 
Che trader unable to bring his commodities 
to a fiur market in time to meet the pay¬ 
ments for wbick he has to provide, then, bv 
the temporary assistance of friends, through 
the meoium of ** accommodation paper^' (to 
use the commercial phrase applicable to such 
transactions), his ci^it may be saved, and 
he may l>e enabled to hold his goods till 
some &ir OTportunity of sale presents itself. 
CkUtp on BtUs, Sfc. 

ACCOalPLlCfi [cempUcCt Fr., from complex^ 
Lat.], one of many etjuaUy concerned in a 
felony; generally applied to those admitted 
to give evidence aranst their fellow crimi¬ 
nals. Hawk. P. C. 37 . 

ACCOM Pr, or ACCOUNT, [eompte, Fr., com- 
jm/o. Lat.], an action which lies against a 
bailiff or receiver, who ought to render an 
account to his principal, but refuses to do 
so. If the plaintiff succeed, there are two 
judgments, the first is, that the defendant 
account (^iiod conmutH) before auditors ap¬ 
pointed by the Gourt, and when such ac¬ 
count is finished, then the second judgment 
is, that he pay the plaintiff as much as he is 
found in arrear. 3 BL C. 164. The action 
of account is seldom resorted to, since it is 
held that the balance of account, how nu- 
raeroua soever the items, may be recovered 
by astmmpsUt 2 Camp. 2^. But the equity 
remedy by bill for an account is generally 
resorted to, as being more complete. Con¬ 
sult Story*8 Comm, title Account,’* and 
MaddoePs PrineipUe, c. 2. 

In commerce it is a registry of debts, cre¬ 
dits, and charges. 

ACCOMPTANT-GENERALS, or AC- 
COUNTANT-GENERALS, officers of the 
Courts of Chancery, Excheouer, and Bank¬ 
ruptcy, appointed by Act of Parliament to 
recdve all money lodged in those Courts 
respectivelv, and place the same in the Bank 
of England for security. 12 Geo. I., c. 32; 
1 Geo. IV., c. 35. 

ACCORD, an agreement between two or 
more persons, where any one is injured by a 
trespMs, or otfeoce done, or on a contract, 
to satisfy him with some recoinpence; which 
accord, if executed and performed, shall be 
a good bar in law, if the other party, after 
the accord performed, bring an action for 
the same trespass, &c. Terms de Ley. 

ACCOUNT, sec Accompt. 

ACCREDULITARE, to purge an offence by 
oath. BlomU. 

ACCRETION of land by alluvion. Land 
gained from the sea, by the washing up of 
sand or earth, so as to form firm ground; or 
by derdictioo, as when the sea shrinks back 
bmw the usual water-mark. If this accre¬ 
tion of land be by small and imperceptible 
degrees, it belongs to the owner of the land 
immediately behind, in accordance with the 
maxim de mimmis non curat lex, (the law 
cares not about trifles,) but if it be sudden 
and considerable it lielongs to the Crown. 
Hate, De Jure Maris, p. 14. 

ACCROCHE [aecroeker, Fr.], to hook or grap. 


pie unto, to encroach. The French use it 
for delay, as aecroeker un prods, to stay 
proi'eedings in a suit. Cowel. 

ACCUMULATION, a gathering together, 
heaping up, or amassing. The dominion 
over real property, and its rents, issues, and 
profits, is restrained only as regards perpe¬ 
tuity and accumulation. The rule against 
perpetuities is the general landmark which 
bounds the proprietary right on every side, 
and limits that species of vanity, which, in 
the language of Lord Nottingham, ** fights 
against God, by affecting a stability which 
human providence can never attain to.’* 
(2 Swanst. 460.) 

The rule is thus settled,—1. That the cor¬ 
pus of property may be withdrawn from 
alienation for a hfe, or any number of lives 
in being, and twenty-one years, computed 
from the dropping of the life or of the sur¬ 
viving life.— 2. That the effect may flow 
either indirectly from the circumstances of 
^he takers, or directly from an arbitrary sus- 
ension of the vesting for a period measured 
y the life or lives of any person or number 
of persons in being, not otherwise connected 
with the gift, and for a further period of 
twenty-one years from the death of such 
person, or the survivor of such persons, not 
referable to minority.—3. That a child en 
ventre sardre is, according to the general 
principle of law, and within the meaning of 
the particular rules, a life in being; so that 
fuch achild or any number of such children, 
may be selected either as objects of the set¬ 
tlement or as the measure of its continuance, 
the period of gestation being considered 
part of the llfe.-^. That if the vesting were 
suspended for the whole period allowed by 
the rule, and the object of the ultimate, gift 
should, independently of intention, be, at 
the time of vesting, a child en ventre, such 
gift would be clearly good, and even if tlje 
gift were designedly so framed as to superadd 
ersonal disability to the suspense allowed 
y the rule, it should seem that the gift, 
though carried to the extreme verge of the 
law, woulfl yet be valid.—5. That the few 
mouths” (assuming the difficulty of fixing 
the limit to be overcome) are not, lake the 
twenty-one years, admissible, as a term in 
gross, but only as the result of actual gesta¬ 
tion, and as a consequence of the general 
principle of law, which, in construing 
gifts, treats a child tn ventre as tn esse, 
whence It should seem that this indetermi¬ 
nate allowance is not accurately iutroduced 
into the statement of the particular rule, but 
whether occurring at the commencement or 
the termination, or, as it may do, at both 
ends of the period, ought to be tacitly in¬ 
cluded. Thus much for the rule against 
perpetuity of real property. 

As to trusts for the accumuladou of the 
rents, profit.*, and income of land, the 39 A 
40 Geo. in., e. 98, (commonly called TAW- 
luson*s act,) prohibits the settlement or dis¬ 
position of any ** real or personal property 
so and in such manner that the rents, issues, 
c ’ 
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profits, or produce thereof, shall be wholly 
or partially accumulated for any longer term 
than the Ufe or lives of any such grantor or 
grantors, settlor or settlors; or the term of 
twenty-one years from the death of any such 
grantor, settlor, devisor, or testator, or 
during the minority or respective minorities 
of any person or persons who shall be liv- 
ing, or en ventre $a mhre^ at the time of the 
death of such grantor, devisor, or testator, 
or during the minority or respective mino¬ 
rities o^y of any person or persons who 
under the uses or trusts of the deed, surren¬ 
der, will, or other assurance directing such 
accumulations, would for the time being, if 
of fuH age, be entitled unto the rents, issues, 
and profits, or the interest, dividends, or an¬ 
nual produce, so directed to be accumulated. 
And m every case where any accumulation 
shall be directed otherwise than as aforesaid, 
such direction shall be null and void, and 
the rents, issues, profits, and produce of 
such property so directed to be accumulated, 
shall, so long as the same shall be directed to 
be accumulated contrary to the provisions of 
this act, go to and be received by such per¬ 
son or persons as would have been entitled 
thereto, if such accumulation had not been 
directed.” But by § 2, the act does not 
extend ” to any provision for payment of 
debts of any grantor, settlor, or devisor, or 
other person or persons, or to any provision 
for raising portions for any child or children 
of any grantor, settlor, or devisor, or any 
child or children of any person taking any 
interest under any such conveyance, settle¬ 
ment, or devise, or to any direction touch¬ 
ing the produce of timber or wood upon 
any lands or tenements.” Consult Burion^s 
C€mp» of Real Pretty f Hayes* Introd, to 
Conveyancing ; Watkins Cone, i and Sugd, 
Vend, and Pur. 

ACCUMULATIVE LEGACIES. The doc- 

' trine as to these (professedly borrowed from 
the Civil Law), seems to bo, that where the 
same specific thing is given twice, or, where 
in the same will, a like sum or quantity is 
given for the same cause, in tlie same act, 
and totidem rerbis, or only with a small 
difference a single and not a double or ac¬ 
cumulative legacy passes; but in general, if 
equal, greater, or less sums be given in one 
«vm or by two distinct writings of different 
dates, as by a will and a codicil, or by two 
codicils, this is an augmentation, and the 
legatee takes a double or accumulative le¬ 
gacy ; but though simplieiter and primdfacie, 
two ^different instruments giving legacies, 
whether of the same or of a larger amount, 
will be held accumulative and not a sub¬ 
stitution, yet the rule does not hold if 
there appear upon the face of the instru¬ 
ment, an intention of the testator to the 
contrary. 4 Ves, 90 j IP. fVms. 424; 3 
Yes, 289« 

ACCUMULATIVE JUDGMENT. If a per- 
son under sentence for another crime is 
convicted of felony, the Court is empowered 
to pass a second sentence, to commence 


after the expiration of the first; and offen¬ 
ders committing felony after a previous con¬ 
viction for felony, may be transported for 
life, or for not less than seven years, or im¬ 
prisoned not exceeding four years, and if a 
male to be once, twice, or thrice publicly 
or privately whipped, in addition to such 
imprisonment. / & 8 Geo. IV., c. 28, ss. 
10 & 11 . 

j4ccusare nemo se debet, nisi coram Deo. 
Hard. 139.—(No one ought to accuse him¬ 
self, except before God.) 

ACCUSATION. TbeeWging any person 
with a crime. 

Accusator post rationabile non est 

audiendus, nisi se bene de omtssione excu^ 
saverit. Moor, 817.—(An accuser ought 
not to be heard after the expiration of a 
reasonable time, unless he can account 
satisfactorily for not having made his accu¬ 
sation within such time.) 

ACEMANNES-CEASTER \^Acemanni Cas- 
fra.] Bath. Jacob. 

Af'EPHALl, the levellers in the reign of 
Henry 1., who acknowledged no head or 
superior. Leges, H. I. Also certmn antient 
heretics who asserted but one substance in 
Christ aud one nature. 

AC ETIAM BILL^ (and also to a 1)111). 
A clause, which was formerly inserted in a 
writ where the action required bail. Now 
no longer used. 

ACHAT [ilc&e/, Fr.], a contract or bargain. 
Cotrel. 

ACHATORS, purveyors, because they fre¬ 
quently bargain. Chancer. 

ACHELaNDA, AUCHELANDIA, AUK- 
LA NDI a, Auckland, in the Bishopric of 

I Durham. 

ACHERSET, a measure of com, conjectured 
to have been the same with our quarter or 
eight bushels. Cowel. 

ACHOLITE, an inferior church servant, who, 
next under the sub-deacon, followed or 
waited on the priests or deacon, and per¬ 
formed the meaner offices of lighting the 
candles, carrying the bread and wine, and 
paying other servile attendance, lliis offi¬ 
cer was in our old English called a colet, 
from which appellation came the family of 
Dean Colet, founder of St. Paul’s School. 
Cowel. 

ACHWRE [Ach-gwre, near belt]. An en¬ 
closure of wattles or thorns surrounding a 
building,’ at such a distance as to prevent 
cattle reaching and damaging the thatch. 
Ant. Inst. Wales. 

ACKNOWLEDGEMENT-MONEY, a sum 
paid in some parts of England by copyhold 
tenants on the death of their landlords, as an 
acknowledgemmt of their new lords, in like 
manner as money is usually paid on the 
attornment of tenants. Cowel. 

ACLEA \ac, an oak, and leag, place, Sax.l, 
a field where oaks grow. Cunningkamrs 
Abr. 

A communi observantid non est recedendum ei 
nUnimk mntandee sunt auee certam interpreta^ 
tionem habent, Co. Litt. 365.—(Common 
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otnenuce vt not to He departed flrom, ud 
thiDgi ivbich have oevaain meaning are to 
be u little ea possible.) 

AGQUEm, igKMla obtained by pnrchaie or 
doa^n. £scyc. JLvoncl. 

ienutoKa de skUris eg hwa^dredii, to be free 
from nuts and services in shires and hun¬ 
dreds. Covel. 

ACQUIGTARB ^gssegam reddere], to acquit, 
tbnlve. Blowsf. I 

ACQUIT AN DIS PLCGllS, a writ of justicei | 
lyinit for the surety c^pdnst a creditor who ' 
Rfoso to acquit him after the debt is satis¬ 
fied. Aey. lyrits, 158. 

ACQUITTAL [ocgaagger, Fr., to free, acquit, 
or dischargel, s deliverance and setting free 
of a person froiu the suspicion or guilt of an 
offence; also to be free from entries and 
molestaidona by a superior lord, for services 
iusing out of umds. CoweL Acquittal is of 
two kinda.^1. Acquittal ts deed, as when a 
person is cleared by verdict; and 2. Ac^- 
td ts loio. as if two be indicted of s felony, 
the one as principal and the other as acces¬ 
sory, and the juryr acquit the principal, by 
law the acceaaory is also acquitted. 2 Inst. 
384. 

ACQUITTANCE, a release or discharge 
in writing of a sum of money or debt due, 
as, where a man is bound to pay money 
on a bond, rent reserved upon a lease, &c., 
and the party to whom it is due, on re¬ 
ceipt thereof, gives a writing under his hand 
witneising that he is paid, this will be such a j 
discharge in law, that he cannot demand and I 
recover the sum or duU again if the acquit¬ 
tance be produced. Termfts de la Ley, 15. 
ACRE [acker. Germ., oyer, Lat.,] a parcel of 
land containing in length forty perches, and 
in breadth four perches, or in proportioii to it, 
be the length or breadth more or less. By 
the customs of various counties, the perch 
differs in quantity, and consequently the 
acre of land, the diflference running from 
I6i feet to 2S. The general calculation is, 
that there are 4840 yards in an acre, t. e. 
10 square chuns of 22 yards each. The 
Fren^ acre, arpent, contains 1| English 
sere, or 54,4^ square English feet, of 
which the English acre contains only 43,560. 
The Strasburg acre is about i an English 
acre. The Welch acre contains commonly 
two English acres. The Irish acre is equfd 
to I acre 2 roods and 19 perches Eng¬ 
lish. The Scotch 6150.> square yards, the 
Roman 3200, and the Egyptian aroura 
3698 *. 

ACRE, or ACRE-FIGHT, an old sort of duel 
fought by single combatants, English and 
Scotch, between the frontiers of their king¬ 
doms with sword and lance. It was also 
called canqhjight, and the combatants, cham^ 
piens, from the open field that was the place 
of triaL Jacob. 

ACROISA, or ACRUCIA, blindness. Du 
fresne. 

ACT BEFORE ANSWER, when the lords 
ordain probation to be led before they de¬ 


termine the relevancy, and then take both at 
once under their efetermination* Scotch 
Law. 

ACT OF BANKRUPTCY. An endeavour 
by a trader to avoid his creditors, or delay, 
defeat, or evade their just demands. It must 
be committed within England or Wales, un¬ 
less expressed othenrise by statute. It may 
be committed after the party has retired 
from trade, provided it be during the exist* 
ence of a sufficient petitioning-creditor’s 
debt, contracted either before the trading 
commenced or whilst in trade; it can never 
afterwards be purged or cancelled, but may 
be concerted or aCTeed upon between the 
trader and any creoitor or other person, and 
it must be committed within twdve months 
rior to the issuing of the fiat. 'The acts of 
ankruptcyaretbe following:—!. Departing 
the realm; 2, being out of the realm, remain¬ 
ing abroad; 3, departing from the dwelling 
house; 4, otherwise absenting himself; 5, 
Leaning to keep house; 6, suffering him¬ 
self to be arrested for any debt not due; 7» 
yielding himself to prison; 8, suffering him¬ 
self to Be outlawed; 9, procuring himself to 
be arrested, or his goods, monies, or chattels 
to be attached, sequestered, or taken iu exe¬ 
cution; 10, making, or causing to be made, 
either within the realm or elsewhere, any 
fraudulent grant or conveyance of any of 
hb lauds, tenements, goods, or chattels; 
11, making, or causing to be made, any frau¬ 
dulent surrender of any of hb copyhold lands 
or tenements; 12, making, or causing to be 
made any fraudulent gift, delivery or trans¬ 
fer of any of hb goods or chattels; 13, lying 
in prison twenty-one days; 14, escaping out of 
pnson or custody ; 15, filing a declaration of 
insolvency; 16, not paying or securing or 
compounding for debt within twenty-one 
days after affidavit filed, or giving bond, &c., 
under 1 & 2 Viet., c. 110, § 8; 17, not appear¬ 
ing to summons or appearing and not ad¬ 
mitting demand, or deposing to a good de¬ 
fence, or not paying, securing, or compound¬ 
ing for suoh demand within fourteen days, 
or giving bond, Ac.; 18, appearing to sum¬ 
mons and admitting demand, and not pajnng, 
tendering, securing, or compounding for 
such demand within fourteen days; 19, ap¬ 
pearing to summons and admitting part of 
demand, and not deposing to a good oefence 
as to residue, and not paying, tendering, re¬ 
ceiving, or compounding for the sum ad- 
mitteo, or giving bond, &c., within fourteen 
days; 20, being served with an order of a 
Court of Equity, Bankruptcy, or Lunacy for 
payment of money, and neglecting to pay 
the same; 21, not paying, securing, or com¬ 
pounding for a juagment debt within four¬ 
teen days after notice ; 22, filing petition in 
Insolvent Debtors’ Court; 23, paying or 
securing petitioning-creditor’s debt. As to 
the act of bankruptcy by a member of par¬ 
liament, who is a trader, see 6 Geo, IV., c. 
16, s. 10; and see Flather^s Archbold*s 
Bankruptcy, tit, “ The Acts of Bankruptcy ** 

ACT OF CURATORY, extracted by the 
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clerk upon any one’s acceptance of being 
curator. Scotch Law, 

ACT OF GRACE. The act so termed in 
Scotland was passed in 1696; it profvides 
maintenance for debtors imprisoned by their 
creditors. It is usually applied in England 
to insolvent acts and generm pardons at the 
beginning of a new reign or other great oc« 

' casions. Encyc, Lona. 

ACT OF PARLIAMENT. A statute, act, or 
edict, made bj the Queen, with the advice 
and consent or the lords spiritual and tem¬ 
poral, and the commons, in parliament assem¬ 
bled. Acts of parliament fiorro the leges 
scripta, i. e,, the written laws of the king¬ 
dom. The oldest now extant is Magna 
Charta, and the earliest statute of which anv 
record exists is that of Gloster, 6 Edwd. 
1. The statutes from Magna Charta down 
to the end of the reign of Edward II., in- 
cludingalso some which, (because it is doubt¬ 
ful to which of the three reigns of Hen. HI., 
Edward I, or 11. we should assign them), are 
termed incerti temporis, compose what have 
been called the vetera statata; those from the 
beginning of the reign of Edward 111. being 
contra-distinguished by the appellation of 
the nova statuta. An act of parliament c^- 
not be altered, amended, dispensed with, 
suspended or repealed, but by the same au¬ 
thority of parliament which created it, the 
maxim being, that it requires the same 
strength to dissolve as to create an obliga¬ 
tion. 

Statutes are either public or private, ge¬ 
neral or special. A public or general act, 
is an universal rule applied to the whole 
community, which the Courts must notice 
judicially ;and ex officio, without being for¬ 
mally set forth by a party claiming an ad¬ 
vantage under it. But special or private 
acts are rather exceptions than rules, since 
thev only operate upon particular persons 
and private concerns, and the courts are 
not bound to take notice of them if they 
are not formally pleaded, unless an express 
clause Is inserted in them, that the^ shall be 
deemed public acts, and shall be judicially 
taken notice of as such, without being 
specially pleaded; which provision is now 
most usually introduced. In order to con¬ 
venience of reference, the printed Statute 
Book of each parliamentary Session, is 
classed thus:—1, Public general acts; 2, 
Local and personal acts, declared public; 
3, Private acts, printed; 4, Private acts, not 
printed. 

With regard to the different nature of their 
. objects or provisions, public general acts 
are sometimes described as declaratory, pe¬ 
nal, or remedial; declaratory, make plain 
what the common law is or has ever been, 
when it has become disputable by its ob¬ 
scurity ; penal, impose punishments for of¬ 
fences committed; and remedial, supply de¬ 
fects or redress abuses in the existing law. 
They are also distinguished into enlarging 
or restraining, enabling or disabling acts. 

The principal rules for the interpretaUon 


of acts of parliament are the following1, 
That a statute beppns to operate from the 
time when it receives the royal assent, un» 
less otherwise provided for. But where an 
act expires before a bill continuing it has 
received the royal assent, the latter act 
takes effect from the expiration of the for¬ 
mer, unless otherwise provided, and except 
as to penalty. (48 Geo. III., c. 106), 2 
It is to be construed equitably, not accord¬ 
ing to its mere letter, but the intent and ob¬ 
ject with which it was made; 3, that these 
points be considered—the old law, the mis¬ 
chief and the remeily; 4, that a remedial 
statute be more liberally, and a penal more 
strictly construed; 5, in construing a sta¬ 
tute, all other such statutes madese Mrs mo- 
terih, ought to be taken into consideration ; 
6, a statute which treats of things and per¬ 
sons of an inferior rank, cannot by any ge¬ 
neral words be extended to those of a supe¬ 
rior; 7> where the provision of a statute is 
general, everything which is necessary to 
make such provision effectunl, is supplied 
by the common law; B, a subsequent sta¬ 
tute may repeal a prior one, not only ex¬ 
pressly, but by implication, as when it is con¬ 
trary thereto, t. e., so clearly repugnant that 
It necessarily implies a negative. But if the 
acts can stand together, they shall have a 
concurrent efficacy ; 9, if a statute, that re¬ 
peals another, is subsequently repealed, the 
repealed statute revives without any formal 
words; and 10, acts of parliament derogatory 
Oroin the power of subiequent parliaments 
do not bind. 

Statutes are variously cited: many of the 
old statutes are called after the name of the 
place where the parliament was held which 
nassed tliem, as the Statute of Merton, or 
Marlebridge, or Winchester, or Westminster; 
others are denominated entirely from their 
subject, as the Fines and Recoveries Act, 
the non-arrest Act; some are distinguished 
from their initial words, as the statute Qusa 
emptores or de donis. But since the time of 
Edward II. they are generally cited by naming 
the year of the king’s reign in which the 
statute was created, together with the chapter 
or particular act, according to its numerical 
order, as 1 Wm. IV., c. 47. All the acts of 
a session together make properly but one 
statute, and therefore, when two sessions 
have been held in one year, it is usual to 
mention stat. 1 or 2. Consult Dwarria on 
the Statutes, and Stephen*s Commentaries^ 
vol. I, § 3. 

Acta exteriora indicant interiora secreta, 8 
Co.'146.-~(Extemal actions show internal 
secrets.) 

ACTILIA, military utensils. BhunU 

Actio peenalis in httredem non datur, nisi forth 
ex aamno locupletior hesres f actus sit. Vio. 
Com. 7b6.—(A penal action does not lie 
against the heir, unless indeed the heir is 
benefited from the wrong.) 

Actio queeUbet in sud vitd. Jenk. Cent. 77.~ 
(Every action proceeds in its otvn way.) 

ACTION, the form prescribed by law for the 
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reeoTery of one’s dne, or it is a lawful de- 
toand of a person’s right. The teamed 
Bndtm thus defines it:—“ Actio MU almd 
e$t quam jms prooequendi in judicio qmd 
alieM ddietwr (an action is nothing else 
than the right of prosecuting to jndgment 
that which is due to any one)« Celius Dig» 44, 
at. 7, § 51. Actions are divided into crimi¬ 
nal and ctril; criminal actions are more 
properly called prosecutions, and perhaps, 
actions penal, to recover some penalty under 
statute, are properly criminal actions. Actions 
ciril are divided into three classes1, real, 
which concern real property only—they are 
three, action of dower, dower unae nihil ha- 
bet, and quart impedit: 2, pertonal, such as 
concern contracts, both sealed and un¬ 
sealed, and oflTences or trespasses ; the for¬ 
mer are called ex eontractn —they are debt, 
promises, covenant, account, annuity, and 
setre fadati the latter are ex deUeto, as 
case, trover, detinue, replevin, and trespass 
vi et aratsv^- 3, mixed, which lie as well for 
the recovery of the thing as for damages for 
the wrong sustained, as ejectment. See 3 
BL Com. j Stephens on Plying : and Arch- 
boUPs Criminal Pleading. For the classical 
learning on the subject, consult Smith's 
Dietn of Aniiq,, tit. ** Actio." 

Actio imjuriarum personalis moritur cum per- 
souA. Bacon.—(A personal action on a tort 
(«• e., ex delicto), dies with the person.) But 
if the tort or injury be of such a nature as 
that thereby property is acquired, which be* 
nefits the testator, who was the wrong doer, 
an action for the value of the property 
would survive against the executor for legal 
waste, and equity would probably decide iu 
respect of equitable waste, in analogy to 
law. Lansdtnone v. Lansdoime, 1 Mad. 16; 
3&4 Wm.IV.,c.42,s.2. 

Actio non datur non damnificato. Jenk, Cent. 
69.—(An action is not given to him who is 
not injured.) 

ACTION PREJUDICIAL, otherwise called 
preparatorg or principal, an action arising 
from some doubt in the principal, as in case 
a man sue his younger brother for lands 
descended from the father, and it is objected 
against him that he is a bastard, this point of 
Iwtardv must be tried before the cause can 
proceed. It is, therefore, termed pr^udi- 
ciaUs, i. e.^rejudged. 

ACTION OF A WRIT, a phrase used, when 
a defendant pleads some matter by which he 
she%vs that the plaintiff had no cause to have 
the writ he brought, yet it may be that he is 
entitled to another writ or action for the 
same matter. Cowel. 

ACTION OF ABSTRACTED MULTURES. 
An action for multures or tolls against those 
who are thirled to a mill, i. e., (bound to 
grind their corn at a certain mUl), and fail 
to do so. Jacob. 

ACTION FOR POYNDING ON THE 
GROUND, so called because founded upon 
some infeofment for an annuity (whether 
annual rents, life rent, or feu duty, &c.), 
that affects the ground, and that ground 


being thus debitor, it is called dehitumfimdl 
(a debt of the ground), for which both 
moveables found upon the ground may be 
poynded (distrained), and these failing, the 
property affected by this servitude may be 
apprized or adjudged even in prejudice of 
intervening singular successors. Scotch Law. 

ACTION IN THE SCOTCH LAW, a pro- 
secuiion by any party of bis right, in order 
to obtain a jutlicial determination. Scotch 
Diet. 

ACTIONARE (in jus voeare), to prosecute 
one in a cause at law. Thom’s Chron. 

AUnONARY, a commercial term used 
among foreigners for the proprietor of an 
action or share of a public company’s stock. 

Actiones composite sunt, quibus inter ss homi¬ 
nes disceptarent, quas actiones, nepopulus 
prout vellet instiiueret, certas solenmesque 
esse vohterunt. (Actions are disposed by 
which men dispute among themselves, 
which actions are made definite and solemn, 
lest the people proceed as they think pro¬ 
per.) 

Actiones in personam, quee adoersus sum mten- 
duster, qvi ex contractu oel delicto obUgatus 
est aUguid dare vel cancedere. (Personal 
actions which are brought against him who, 
from a contract or tort, is obliged to give or 
alloiv something.) 

Actionum qwedam sunt in rem, queedam iu per¬ 
sonam et quxdam mixtee. Co. Litt. 2M. 
(Some actions are upon the thing (contract), 
some against the person, and some mixed.) 

ACTO (Acton, Aketon, Pr., Hanqueton). A 
coat of mail. Du JF^esne. 

ACTON-BURNEL. The Statute merchant 

I 2 Edw. L, 1283, so termed from the place 
where it was made, situated in Shropshire. 
Cowel. 

ACTOR, generallv a plaintiff. In a civil or 
private action the plaintiff was often called 
by the Romans petitor; in a public action, 
(causa publica), he was called accusator. 
(dc. Aa. Att. i. 16). The defendant was 
called Rftis, both in private and public 
causes; this term, however, according to 
Cicero (De Orat. i\.4S), might signify either 
party, as indeed we might conclude from the 
word itself. In a private action, the defen¬ 
dant was often called adversarius, but either 
party might be called so with respect to the 
other. Also a proctor or advocate in civil 
courts or causes. Actor donUnicus was often 
used for the lord’s bailiff or attoruey. Actor 
ecclesuB was sometimes the forensic term 
for the advocate or pleading patron of a 
church. Actor vilUs was the steward or 
head bailiff of a town or village. Conel. 
In the Common Law action of replevin, both 
parties are deemed plaintiffs (adores), and 
therefore, when the record is carried down 
for trial by the defendant (which is usually 
the case), it is not necessary to have the 
proviso iu the jury process (dittringas), as 
m cases of trial by proviso, although in 
practice it is usually inserted. As either 
party is at liberty to eari 7 the cause down 
for trial, the defendant ia not entitled to 
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move for judgment as in case of a nonsnit 
under 14 Geo. II., c. I?* § 1; but if either 
plaintiff or defendant give notice of trial, and 
afterwards do not proceed to try the cause, 
or countermand tneir notice in time, the 
opposite party will be entitled to costs, as in 
. ordinary cases. Chit. Arch. Prae, 807; 
Wood/alTs Land, and Ten, hy Harrison, 
741. 

In all bills for an account in equity, both 
parties are deemed plaintiffs (fictores), and 
therefore the defendant, contrary to the or¬ 
dinary proceedings, is entitled to orders in 
the cause, to which a plaintiff alone is gene¬ 
rally entitled, as for instance, an onler for a 
ne exeat regno, even against a co-defendant. 
So it is a general rule, that no person but a 
plaintiff can entitle himself to a decree ; hut 
in bills for account, if a balance be ultimately 
found in favour of a defendant, he is entitled 
to a decree for such balance against the 
plaintiff. And though a defendant cannot 
• ordinarily revive a suit, which has not pro¬ 
ceeded to a decree, yet in a bill for an ac¬ 
count, if the plaintiff die after an interlocu- 
torjr decree to account, the defendant can 
revive the suit against the plaintiffs personal 
representatives. And if the defendant die 
his personal representatives may revive 
against the plaintiff. StoryU Eq, Jurisp, 
voL i,p. 425. 

Actor sequitur forum rei. Home’s L. T. 232. 

—(A plaintiff follows the court.) 
Actoriincumbit onusprobandi. Hob. 103.—(The 
weight of proof lies on a plaintiff.) 

ACTS DONE, distinguished into acts of God, 
of the law, and of men, hence the following 
maxims:— 

Actus curisB nemini gravabit, Jenk. Cent. 

118.-(An act of the court hurts no person.) 
Actus Dei vel /sjgis fteimitt est damnosus, or 
fadt injuriam, 6 Co. 87.—(An act of God 
or of law is hurtful to no one.) 

Acids inceptus cujusperfectiopendet volusitate 
partium revocari potest; si autem pendet 
ex voluniate tertise persona, vel ex contin» 
genti, revocari non potest. Bacon.—(An act 
already begun, the completion of which 
depends on the will of the parties, may be 
recalled; but, if it depend on the consent 
of a third person, or on a contingency, 
it cannot be recalled.) 

Actus legitimi non recipiunt modum. Hob. 153. 
—(Legitimate actions do not receive, any 
measure.) 

Actusme invito foetus, non est meus actus, (An 
act done by me against my will is not my 
. act.) 

Actus nofi fadt ream, nid mens sit rea, 3 Inst. 
307 .—(An act itself works no offence unless 
the mind be guilty.) 

Actus repugnans non potest in esse produd, 
Plowd. 355.—(A repugnant act cannot be 
produced as in responsible existence.) 
ACTS OF SEDERUNT, ordinances of the 
Court of Session, under authority of the 
act 1540, c. 93, by which authority is given 
to make such statutes as may be necessary 
for the ordering of processes and the expe¬ 


dition of justice. The Court is also autlio- 
rized by other acts of parliament to make 
enactments relative to certain matters therein 
pointed out. Scotch Law, 

A(5tS of the general ASSEMBLY OF 
THE CHURCH OF SCOTLAND. The 
acts of the general assembly, issued under 
their legislative powers, are binding on all 
the members and judicatories of the church. 
The form of their procedure is regulated by 
an act of the church (1679) termed the bar¬ 
rier act. Scotch Law, 

ACTUARY, a clerk that registers the acts and 
constitutions of the convocation; also the 
registrar in the Court Christian. Jacob. Also 
an officer appointed to keep Savings Banks’ 
accounts, or the proceedings of a common 
Court. 

ADAR (the same meaning as Aries, a ram, 
mighty). The twelfth sacred month of the 
Jewish calendar, and sixth of their civil 
ear, answering to the end of February and 
eginning of March. As the lunar year 
which the Jews followed in their calcula¬ 
tions is shorter than the solar by about 
eleven days, which at the end of three years 
make a month, they then intercalate a thir¬ 
teenth month, whicn they call Veadar, or the 
second Adar. Brown*s Diet, of Bible i Jahn*s 
Bib.Antiq e. vi. § 103. 

ADCORDABILIS DENARII, money paid by 
a vassal to his lord upon the selling or ex¬ 
changing of a feud. Eneyc, Loud, 

ADCREDULITARE, to purge one’s self of 
an offence by oath. Leges Ma, c, 36. 

ADDITION, the title or estate and place of 
abode given to a person besides his name. 
Termes de la L^, 20. 

Additio probat minoritatem, 4 Inst. 80.—(An 
addition proves minority.) 

Ad ea qua frequentiusacetduntjura adaptantur, 
WiDJf. 216.—(The laws are adapted to those 
cases which more frequently arise.) 

ADELING, ETHLINGorEDLlNG. [adelan. 
Sax.], noble, excellency. A title of honour 
among the Anglo-Saxons, properly belong¬ 
ing to the king’s children. Spelm, Glos, 

ADELING 1 A. Athelney in Somersetshire. 

ADBMPTK^N, a taking away of a lenicy, i, e,, 
if a testator, after having given a legacy hy 
his will, alienate the subject of it during hU 
life, it is an ademption. Ambl. 402. 

A digniori fieri debet denomvnatio et resolutio. 
Wing. 265.—(The title and exposition 
ought to be made from that which is moat 
worthy.) 

AD INQUIRENDUM, a judicial writ com¬ 
manding enquiry to be made of anything 
relating to a cause in the Superior Courts. 
Beg, Judic, 

ADJOURNMENT, a putting off until another 
time or place. An adjournment of parlia¬ 
ment is a continuance of the session from one 
day to another. I Bl, Com. 185. The consul 
used to dismiss the Roman Senate iu the 
following words: Nil vos morarum, Patres 
ConscripH,** Juvenal, Sat, iv. 144. Adjourn¬ 
ment of parliament differs from prorogation, 
the former being not only for the shorter 
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time, bat ako done by the Houses them- 
sel?es, whereas the latter is an act of royal 
authority. 

AdjomrnamewtMm est ad diem dtcere, sen diem 
dart, 4 Inst. 27.—(Au adjournment is to ap¬ 
point a day, or to gi?e a day.) 

AI)IR.^TUS, a price or value set upon things 
stolen or lost, as a recompence to the owner. 
Cbwel. 

ADJUDICATION, giving or pronouncing 
judgment, a sentence, or decree. But in 
Scotch Law it is used to express the dili¬ 
gence by which land is attached in security 
and payment of debt, or by which a feudal 
title is made up in a person holding an ob¬ 
ligation to convey without procuratory or 
precept. There is thus, 1. the adjudication 
for debt; 2. The adjudication in security ; 
and 3, the adjudication in implement. Scotch 
Law, 

ADJUDICATION SPECIAL, when the 
Lords of Sessions, proportionably to the 
sums due, adjudge to the creditor some part 
of the debitor's lands, with a fifth part more 
beside composition due to the superior, and 
the expences fur obtaining eiifeoftmeut; but 
if the debitor do not consent to such an ad¬ 
judication, in the terms of the act 1672, all 
bis lands and other hcrtluble subjects are ad¬ 
judged in the same manner as they were 
formerly apprized. Scotch Law, 
ADJUDICATION AFl'ER 1 HE OLD 
FORM, when the heertdiXae jacens (the heir 
having renounced), is adjudged to the credi¬ 
tor for payment of bis money. Scotch Law, 
ADJUDICATION UPON OBLIGEMENT, 
when a roan having obliged himself to enfeoff 
another in lauds disponed by him, the Lords 
adjudge upon his refusal to perform. Scotch 
haw, 

AD JURA REGIS, a writ broi^ht by the 
king's clerk presented to a living against 
those endeavouring to eject him, to the pre¬ 
judice of the king's title. Reg. of Writs, 61. 

ADJUSTMENT OP A LOSS, ihe settling 
and ascertaining the amount of the indem¬ 
nity which the assured, after all allowances 
and deductions made, is entitled to receive 
under the policy, and fixing the proportion 
which each underwriter is liable to pay. 
Marsh, 529. 

ADIATION, a term used in the laws of Hol¬ 
land for the application of property by an 
executor. Kwtpp Rep, Pricy Council, p. 107. 

ADLAMWR [aihlam^gwr, one returning], A 
proprietor who, for some cause, entered the 
service of another proprietor without agree¬ 
ment, if be left him after the expiration of 
a year and a day, he was liable to the pay¬ 
ment of thirty pence to his patron. Welch 
Law, 

AD LaPJDE.M, Stoneham in Hampshire. 

AD LARGUM, at large, used in the following 
and other expressions: title at large, assize 
at large, veraict at large, to vouch at large, 
Ac. CoweL 

ADLEGIARE [aleier, Fr.], to purge of a crime 
by oetb. Brompt, Chron, e. 4 & 13. 

AD3IANU£NS£^» persons who swore by lay¬ 


ing their hands on the book. Old Law Roohs, 
ADMEASUREMENT, WRIT OF. It lies 
against persons who usurp more than their 
share, in the two following cases:—admea¬ 
surement of dower, where the widow holds 
from the heir more land, &c., as dower, than 
rightly belongs to her; and admeasurement 
of pasture, which lies between those having 
common of pasture, where any one or more 
of them surcharges the common. Termes 
de la Ley, 23. 

ADMINKjLE, ud, help, or support, 1 Edw, 
IV,, c, 1. Ill the Scotch Law, it is a term 
used in the action of proving the tenor of a 
lost deed, and applicable to any deed or 
even scroll tending to establish the existence 
or terms of the deed in question. 

ADMINISTRATOR, he to whom the goods 
and effects of a person dying intestate are 
committed by the ordinary. The following 
are limited administrations :—Administration 
durante minori estate, is where an infant is 
made executor, in which case, administra¬ 
tion with will annexed, is granted to ano¬ 
ther, until the infant executor attain the age 
of seventeen years, when this administration 
ceases. But where an infant is sole executor, 
the 38 Geo. 111., c. 87, s. 6, provides, that 
robate shall not be granted unto him nntil 
is fall age of twenty-one years, and that 
administration, with the will annexed, shall 
in the mean time be granted to his guardian, 
or such other person as the Spiritual Court 
shall think fit. Administration durante ab- 
sentid is granted, when the next of kin is 
beyond sea, lest the goods perish or the 
debts be lost. Administration pendente lite, 
18 granted where a suit it commenced in the 
Ecclesiastical Court concerning the validity 
of a will, until the suit be determined, in 
order that there should be somebody to take 
care of the testator's estate. Administration 
cum testamento anneao, granted when there 
is not any executor named in the will, or if 
an incapable person be named, or a person 
named who refuses to act. Administration 
de bonis non, granted when the first admi- 
nistratordies before he has fully administered. 
An ancillary administration, because it is 
subordinate to the original administration, 
for collecting the assets of foreigners taken 
out in the country, where the assets are locally 
situate. Consult Toller on Executors, or 
Williams* Executors and Administrators, 
Story's CoMct of Laws, 518, 522* 

ADMINISTRATRIX, a woman who has 
goods and chattels of an intestate committed 
to her charge in like manner as an adminia- 
trator. Blount, 

ADMIRAL [supposed to he derived of Amir, 
Arab., a governor, and fiXios, Gk., belonging 
to the sea], a high officer or magistrate hav¬ 
ing the command of the Royal Navy. The 
word is said by others to be derived from the 
Saxon aen mere at, over all the sea; the office 
of the admiralty, anciently, was called cifs- 
todia maritinus Anglus, Spel, Glos, An 
admiral bat two subordinate commanders 
under him, a vtcc-admiralaud rear-admira!. 
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distinguished into three classes^ bv the 
colour of their flags, while, blue, and red. 

The admiral carries his flag at the main-top- 
mast head, the vice-admiral at the fore-top¬ 
mast head, and the rear-admiral at the 
mizen-top-mast head. 

ADMIRALTY, THE HIGH COURT OF, 
held before the Lord High Admiral of Eng¬ 
land, or bis deputy, styled the Judge of the 
Admiralty. There are two Courts, the Instance 
Court, and the Prize Court. The same judge 
resides in both Courts ; in the former he sits 
y virtue of a commission under the G eat 
Seal, enumerating the objects of the juris¬ 
diction, but specifying nothing relative to 
prize; in the latter, he sits by virtue of a 
commission, which issues in every war, un¬ 
der the Great Seal, to the Lord High Admi¬ 
ral, or commissioners for executing that 
office, requiring the Court ** to proceed 
upon all and all manner of captures, seizures, 
prizes, and reprisals of ships and goods, 
which are or shall be taken, and to hear 
and determine according to the course 
of the admiralty, end the law of na¬ 
tions.’* The jurisdiction extends to cases 
of dispute between part owners of ships, to 
mariners’ wages, to charges for pilotage, ao<l 
bottomry bonds, also as tos, compensation for 
the salvage of a ship and the property in a 
wreck; over suits relating to the restitution 
of goods illegally taken, but not as a prize, 
to the right of possession of a ship, to assaults 
and batteries on the sea, and damage done by 
the collision of ships. 8ee the 2 \Vm. IV., 
c. 61. An appeal lies to the Judicial Com¬ 
mittee of the Privy Council. It is not a 
Court of Record, and its proceeding, being 
according to the civil law like those of the 
Ecclesiastical courts, it is held at the same 
place with the Superior Ecclesiastical Courts 
at Doctors’ Commons, in London. 

This Court formerly had cognizance of all j 
crimes and offences committed either upon 
the sea, or on the coasts, out of the bounaary 
or extent of any English county, until the 4 
& 5 Wm. IV., c. 36, establishing a new Court 
in London, called ’’The Central Criminal 
Cuuit,” enacted by its 22d section, that with 
a view to speedy justice, it should be lawful 
for the Judges to be appointed by the com¬ 
missions to be issuea under the authority 
of the act, or any two or more of them, to 
enquire of, bear, and deteriiiine any offence 
committed or alleged to have been committed 
on the high seas and other places within the 
jurisdiction of the Admiralty of England, 
and to deliver the gaol of Newgate of any 
person or persons committed to or detained 
therein for any offence alleged to have been 
done and committed upon ^ the high seas 
aforesaid, within the jurisdiction of the Ad- 
miridty of England, and all indictments 
found and trials and other proceedings had 
and taken by and before the judges of oyer 
and terminer and gaol delivery, should be 
valid and effectual, to all intents and pur¬ 
poses whatsoever; and any three of such 
judges of oyer and terminer and gaol delivery. 


might order and direct the payment of the 
costs and expences of such prosecutions in 
manner prescribed and directed by the 7 
Geo. IV,, c. 64. In 1840, the Court of Ad¬ 
miralty was entirely re-constructed, its 
practice improved, and civil jurisdiction ex¬ 
tended by the 3 & 4 Viet., cc. 65, 66. The 
advocates, surrogates, and proctors of the 
Court of Arches were admitted to practise 
there, the proceedings of the Court were 
assimilated to those of the Common Law 
Courts, particularly in respect of vivd voce 
evidence taken in open (Jourt; power to 
compel the attendance of witnesses and 
the production of papers; to direct evi¬ 
dence to be taken, vivd voce, before a Court, 
to order issues to be tried in any of the 
Courts of Nisi Prius; bills of exception to 
be allowed on the trials of such issues, and 
with power to the Admiralty Court to direct 
a new trial of such issues; to make rules of 
Court, and to commit for contempt. Con* 
suit Bac, Ab. Court of Admiralty ** 

ADMISSION of a clerk by the bishop, when 
a patron of a church has presented to it. It 
is, in fact, the ordinary’s declaration that be 
approves of the presentee to serve the cure 
of the church to which he is presented. Co. 
LUL 344 a. 

ADMITfANCE, caving possession of a copy* 
hold estate. It is of three kinds: L Upon 
a voluntary grant by the lord, where the land 
has escheated or reverted to him. 2. Upon 
surrender by the former tenant* 3. Upen 
descent, where the heir is tenant on his an¬ 
cestor’s death. Wood, b, 2, c, L 

ADMITTENDO CLERICO, a writ of ex- 
ecution upon a right of presentation to a 
beneflee being recovered in quare impedii, 
addressed to the bishop or his metropolitan, 
requiring him to admit and institote the clerk 
or presentee of the plaintiff. Rey, Orig. 33 a. 

ADMITTENDO IN SOUIUM, a writ for 
associating certain persons, as knights and 
other geiiilemen of the county, to justices of 
assize on the circuits. Reg. brig. 206. 

admortization, the reduction of the 
property of lands or tenements to mortmain^ 
in the feudal customs. Encyc. Land. 

AD MU RUM, Waltowu or Walton. 

ADNICHILED InihU or nichil, Lat.]. An¬ 
nulled, cancelled, made void, 28 Hetu VIIL 

Ad officium justiciariorum spectat, uni cuique 
eoram eis placitanti justitiam erhibere. 2 
Inst. 451.—(h is the duty of justices to ad¬ 
minister justice to every one seeking it from 
them.) 

AD PONTEM, PawDlon in Lincolnshire. 

Ad proximum antecedens fiat relatio, nisi t«t- 
pediatur sententUl. Jenk. Cent. 180.—(^t 
the antecedent relation be connected with 
that which follows, unless it is intervened by 
a sentence.) 

ADQUIETO, payment. Blount. 

Ad qussstumes faeti non respondent jisdices g 
aa qusBstiones legis non respondent juratoret^ 
Co. Litt. 295.—(The judges do not answer 
to questions of fact, the jury do not answer 
to questions of law.) 
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AD QUOD DAMNUM, a writ which ouf^hi 
lo be issued before the Crown grants cer* 
uin liberties, as a fair, market, &c , which 
may be prgudiciaJ to others; it is adtlressed 
(0 the sheriff, to enquire what daina/te it 
may do to grant a fair, market, &c. It is 
abo used to enquire of lands giren in mor/« 
mil to aof bouse of religion, Ac. It may 
likewise be used for the turning and chang¬ 
ing of SDcient highways, which could not 
formerly be done, without a licence from the 
Crown, which was obtained by this writ on 
iiiqaisitioQ found, that such a change would 
not be a public detriment; but now a high* 
way may be direited by order of two magis¬ 
trates. Termei de Ley, 26. 

ADRECTARE [addrestare], to do right, ss- 
uafy, or make amends. Geroe Doroberen^ 
aao, 1 170 . 

Ad reetA doemdum oportet primum inqwrere 
tomo, gnu remm cogmitioa aosttasbas reram 
depmiet. Co. Lilt. 68.—(In order rightly 
u comprehem] a thing, enoiiire first into the 
osmes, for a ri^ht knowledge of things de¬ 
pends upon %ht\T name.) 

AD TBRMINUM QUl PRETERIT, a writ 
of entry, which lay for a lessor or his heirs, 
where a lease of premises had been made fur 
life or years, and after the term had expired 
(lie premises w'ere withheld from the lessor or 
his heirs, by the tenant or other person pos- 
lessing the saone: but now by the 4 Geo. IL, 
c. 28, if a tenant for life, or years, or person 
holdiog under him, shall wilfully bold over 
after the expiration of a notice in writing, 
given by the landlord, and after demand of 
possession, the tenant will be lUhle to double 
tkejftorhfvalueioT so long a time as be detains 
the premises, to be recovered by an action of 
debt. And by the 11 Geo. II., c. 19, § 18, 
it is enacted, that if a tenant give notice of 
his intentioif to quit the premises (which 
need not be in wiititig), and do uot deliver 
up possession at the time mentioned in his 
notice, he, or bis executors or adoiinistra- 
ton, shall be liable to pay double rent, to be 
recovered bv the landlord, either by distress 
or sction at la w. 

Ap VALOREM, a term strictly used in speak- 
iog of the duties or custums paid for certain 
the duties on some articles are paid 
by the number, weight, measure, talc, &c., 
sod others are paid m valorem^ that is, ac¬ 
cording to their value. 

ADVENT, a coming to; alio a time, contaln- 
inc a month preceding the nativity of Jrsus 
Christ. It begins from the Sunday that 
falls rither upon St. Andrew’s day, being the 
^Hh November, or next to it, and continues 
to the feast of Christmas day. Blount. 

AD VENTREM INSPiCIENDUM (to in- 
ipect the womb). A «.vrit which lies Lr the 
next heir, (i. e., eertis A^rres, and not heere* 
oppareus), upon which a jury, composed of 
men and women (though the search is made 
by the latter), to examine whether the widow, 
who is suspected to feign herself with child, 
in order to produce a supposititious heir 
to the esUte, be with child or not, and if 


she be, to keep her in proper restra'ut till de¬ 
livered. This writ will lie on behalf of the 
tenant in tail or lueres foetus, as a devisee in 
fee, in tail, or for life, to guard them against 
supposititious births. It has been issued in 
cases of personal estate, but this has been 
considered as a stretch of power. Beg. 
Osia. 227. 

ADVICE, the instruction usually given by one 
merchant or banker lo another oy letter, in¬ 
forming him of the bills or draughts drawn 
on him, with all particulars of date, or 
sixht, the sum, to whom made payable, &c. 
Where hills appear for acceptance or pay¬ 
ment, they are frequently refused to be ho¬ 
noured for want of admee. It is also neces¬ 
sary to give advice, as it prevents forgery; 
if a merchant accept or pay a bill for the ho¬ 
nour of any other person, be is bound to ad¬ 
vise him thereof, and this should always be 
done under an act of honour, by a notary 
public. MeCuUocWs Comm. Diet. 

ADVENTURE, a thing sent to sea, the adven¬ 
ture of which the person sending it stands 
to, out and home. Lex Mercatoria. 

AD VITAM AUTCULPAM, an office which 
is to determine only by the death or delin- 
queucy of the holder, or which is, in fact, 
held quamdib $e bene gesserit (so long as he 
conduct himself well). Jacob. 

ADULTERY, formerly termed Advowtty, 
(quad ad aUerius thorum.) The sin of in¬ 
continence between two married persons, 
or, it may he where only one of them is 
married, in which case it would be single 
adultery, to distin^ish it from the other, 
which is double. offence is only punish¬ 
able by ecclesiastic^ censure and penance; 
the temporal courts do not take any cogni¬ 
zance of it as a public wrong. It is by 
these courts considered only as a civil injury, 
the remedy being by action, in which the 
husband may recover against the adulterer, 
a compensation in damages, for the loss of 
the societyi comfort, and assistance of bis 
wife, in consequence of the adultery. Con¬ 
sult Selwyn's Nisi Prius, title “ Adultery V 
lo those countries where polygamy pre- 
viuls, the sentiment in respect to the perpe¬ 
tration of adultery, is this: If a married 
man have criminal intercourse with a mar¬ 
ried woman, or with one promised in mar- 
riage, or with a widow expecting to be mar¬ 
ried with a brother-in-law, it is accounted 
adultery. If he be guilty of such intercourse 
with a woman who is unmarried, it is con¬ 
sidered/oraicnfioii. Adultery, even before 
the time of Moses (Gen. xxxviii. 24), was 
reckoned a crime of a very heinous nature, 
and was ^punished accordingly. In Egypt, 
the nose of the adulteress; in Persia, the 
nose and ears were cut off. (Ezekiel xxiii. 
25). In the Mosaic code, the punishment 
was death. (Lev. xx. 10.) l^e Jews had 
a particular method of trying or rather 
purmng an adulteress, or a woman suspected 
of the crime, by making her drink the bitter 
water of jealousy, which, if she were guilty, 
was said to make her awelL (Num. v. 17— 
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28.) Reuben's incest with Bilhah is the 
first act of adultery we read of. In ancient 
Greece, even the richest adulterers were 
amenable to the laws; but they were some¬ 
times allowed to commute the punishment 
with money, and the 6ne callea fuux^put, 
was paid to the injured husband, and the 
father of the adulteress returned the whole 
dowry which he had received of her hus¬ 
band. Amonfr the Romans, ori^nally the 
act of adultery might be prosecut^ by any 
person, as being a public offence, but under 
the emperors, the right of prosecudon was 
limited to the husband, father, brother, 
patrons, and avnnculus of the adulteress. 
Among our ancestors, the ancient Britons, 
adulteiT was severely punished. By the 
laws 01 Ethelbert, any one who committed 
adultery with his neighbour's wife was ob¬ 
liged to pay him a fine, and buy him another 
wife. Edmund, the ll^axon, ordered it to be | 
punished in the same way as homicide, and 
Canute, the Dane, ordained that an adul-' 
terer should be banished, and the woman's 
nose and ears should be cut off. In the time 
of Henry 1., it was punished with the loss of 
eyes and genitals. John’s Bib. AnHq. 
c. X. § 158: Smith’s Diet, of Ok. and Ro¬ 
man Antiq ,; Encye. Land. 

The word is used in ecclesiastical writers, 
fur a person's invading or intruding into a 
bishopric during the funner bishop's life. 
The reason of the appellation is, that a bishop 
is supposed to contract a sort of spiritual 
marriage with his church. 

D£ ADURNl PORTU, Etherington, or Bde- 
rington. 

ADVOCARE[7Vfium5PefpfiMNi, Ang.-Sax.], to 
defend, also to vouch, to warranty. Ant. 
haws of England. 

ADVOCATE, a patron of a cause assisting 
his client with advice, and pleading for him. 
It is the same in the civil and ecclesiastical 
law as a counsellor at the common law. 
Spel. Ohs. He U defined by Uipian {Dig. 
50, tit. 30), to be any person who aids ano¬ 
ther in the conduct of a suit or action. 

’ ADVOOATf, patrons of churches. Blount. 

AOVOCATIONB DECiMARUM, a writ 
which lies for tithes, demanding the fourth 
part or upwards, that belong to any church. 
Reg. Orig. 29. 

Adooeatus est, ad quern perHnet jus adtfoeationis 
alicujus ecelesus, ut ad eeelesiam, nomine 
proprio, non alieno possit prassentare. Co. 
Litt. 119.-»(.A patron is he to whom apper¬ 
tains the right of presentation to a church, 
in such'^ manner that he may present to 
such a church in his own name, and not in 
the name of another.) 

ADVOW, or AVOW, to justify or maintain an 
act, e. g.t one distrains for rent, and he 
that is distrained brings an action of re¬ 
plevin, if the distrainer, in his defence, jus¬ 
tify or maintain his act, he is said to ad -1 
vow or avow, and his plea is called avow- 
ment or avow^. 

It also signifies to call upon or produce, 
thus, anciently, when stolen goods u^re 


bought by one and sold to another, it was 
lawml for the right owner to take them 
wherever they were found, and he, in whose 
possession they were found was tmund to 
produce the seller to justify the sale, and so 
on till th^ found the thief. Old Nat. Br. 43. 

ADVOWEE, or AVOWEE, the person or pa¬ 
tron who has a right to present to a benefice. 
Fleta, Uh. 5, e. 14. 

ADVOWSON, a right to present to a church 
or ecclesiastical benefice. The person having 
the right to present, is styled patron, be¬ 
cause they were originally the mainfaiiiers 
of and benefactors to the church; they are 
also called adcoeati or avowees, because it is 
presumed that the founders of the church 
will avow or take it into their protection, for 
which reason, they have another appellation, 
drfensores. Advowsons, with regard to their 
tenure, are of two kinds; 1. Apnendant^ which 
Is annexed to manors, lands, ac., apd passes 
in a grant of the manor as incident to the 
same; 2. Gross, subsisting by itself, belong¬ 
ing to a person, and not to a manor, lands, 
&c. So that if an appendant be severed by 
deed or grant from the corporeal inheritance 
to which it was annexed, ft becomes an ad- 
vowson in gross. With regard to the mode 
of exercising the right, advowsons are of 
three kinds: 1. presentatiret when the pa¬ 
tron presents to the bishop or ordina^, and 
demands of him the institution of bis clerk 
or presentee, provided he be found csnoni- 
calfy qualified; 2. coUative, when the liishop 
and patron are one and the same person, in 
which case the bishop cannot present to 
himself, but by one act of collation, f. e., con¬ 
ferring the benefice, he combines presenta¬ 
tion and institution; 3. donative, when the 
Queen or any subject by her lic*ence, founds 
a church and ordains it, to be merely in the 
gift of the patron subject *to his visitarion 
only, and not to that of the ordinary, it is 
vt'sted then in the clerk by the patron's 
deed of donation, without presentation, in¬ 
stitution, or induction. 2 Bl. Com. 22. 

ADVOWSON OF THE MOIEIY OP A 
CHURCH. Where there are two several 
patrons, and two several incumbents, in 
one and the same church, the one of the 
one moiety, and the other of the other. 
Or where two roust join in the presen¬ 
tation, and there is but one incumbent, 
as where there are two parceners, for though 
they agree to present by turns, yet each 
of them has but a moiety of the cbureh. Co. 
Litt. 17 b. 

ADVOWSON OF RELIGIOUS HOUSES. 
Where persons founded any house of reli¬ 
gion, they had thereby the advowson or pa¬ 
tronage of them. Kenneths Parochial 
tiquities, 147, 153. 

iEBUDiE, the Hebrides or Western Islea of 
Scotland. 

^dificare tn tnoproprio solo non licet quod of- 
teri noceat. 3 Inst. 201.—(It is not permit¬ 
ted to build upon one’s own land so ba it 
may be injurious to another.) 

jSd^atum soh, solo eedit, Co. Litt. 4 a,— 
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(That wldch la boilt upon the land f^oes with 
the land.) 

i£FESN [Pasuagimm or Pamiuigmm]^ the re- 
mu aeration to the proprietor of a domain for 
the pririlef^e of feediag* ewine under the oaks 
and beeches of his woods. Thia remunera* 
lion, according to Ine, 49, consisted of the 
tkird hog, when the fiit %ras three fingers 
thick, and so on in proportion. For pay- 
meot in kind, a paynsent of money appears 
to ha?e been customary at the time ot the 
survey. See Sir H. BlMs Introd, la Domer- 
doff^ 9 oL 1, p, 99, note. Spdman cites one 
or two rather ^-fetched etymons of the 
word pannage or pasnve, but its deriratiou 
ii obriously from the Aench potsaon, pas¬ 
ture. AnHaU Laws of BngUmd, 
.‘EGLESBURGUS, Ailsbury lo fiuckiogham- 
shire. 

EGYLDE, orAGYLDE, or OROYLDE 
[undlas], uncompensated, unpaid for, un- 
arenged. From the particle of exdusiou, a, 
a, or ex, (Goth, us), and gild, pajmenl, rc- 
fatlol, &c. Ant, inti, Eng. 

.EGYPTIANS, commonly cwed Glypstes. A 
strange kind of commonwealth, made np of 
wandering impostors and jugglers, who ap¬ 
peared in Germany in the beginning of the 
sixteenth century, and have since spread 
themselves throughout Europe and Asia. 
The Turks called them Zinganssss they hav^ 
been also called ZigennerSt Stiganys, Cyger^ 
ntr, and T^ekingenes, all appearing to be de¬ 
rived from the ancient German Zichegan or 
otgrwU, The severe statutes against these 
people have been repealed, and they are now 
only punishable as vagrants by the fi Geo. 
IV., c. 83. § 4. 

iEHLlP, transgression of the law. Antient 
inti, Eng, 

AHTfi-SWAN [8emiff Poreariut], A swine¬ 
herd, from ‘*8eht,** possession peeus, and 
** swan” (Old Norse, or Icelandic sveinn,) a 
senmmi. Ibid, 

Mqwiias ett conoenieniia rerum quee cuneta 
co^e^parat, et quee, in pori^ ratumibue, 
paria/uraet judicia desiderat, Co. Litt.24. 
—( Equity is a conveniency of things which 
maizes all accord, and, which, in equal 
reasonings, desires equal rights and deci¬ 
sions.) 

Mqmias ett eorreeiio legit qeneraUter latee, 
qmd parte defcit, Plowd. 37fi.—(Equity is 
a correction of law, when too general, in 
the part in which it is defective.) 

Mqmiiat est eorrectio qwedam legi adhibita, 
qM tb ed ahett aUqmd propter generalem 
sine eteMtione comprehensionem, Plowd. 
467.—equity is a certain correction applied 
to law, because on account of its general 
comprebeosiveoess, without an exception, 
Mmething is absent from it.) 

Mqmtas est perfecta quadam ratio qua J%u 
seriptmm iuterpretatur et emendat ; ntdla 
seriptura comprekeneat sed eola ratioue con- 
sisteus, Ca, Idtt. 24.^Equity is a sort of 
perfect reason which interprets and amends 
the written law; comprehended in no code, 
bat consistent with reason idoue.) 


jBquitas est quasi equaUtas, Co. Litt. 24.— 
(Equity is as it were equality.) 

ASquitas est verborunt legis suficiens directio, 
qua »aa res, soiummodon cavetur verbis, ut 
omnie aUa m aquoH genere, iisdem cavetur 
verbis, (Equity is the efficient application 
of the langu^e of the law, so that although 
only one thmg is guarded against by Us 
language, every other thing in the same ca¬ 
tegory is also guarded against by the same 
language.) 

JEqustas sequitur legem, Gilb. 136.—(Equity 
follows Law.) 

ASquum et fionam, est lea legum. Hob. 224. 
-^That which is equal and good is the Law 
of Laws.) 

iERA, or ERA, a fixed point of chronological 
dme whence any number of years is begun 
to be connted. The origin of the term is 
contested, though it is generally allowed to 
have its rise in Bpain. Sepulveda supposes 
it formed from A. ER. A. the nota or ab¬ 
breviatures of the words annus erat August 
ti, occasioned by the Spaniards bepnning 
their computation from the time theur coun¬ 
try came under the dominion of Augustas, 
or that of receiving the Roman calendsr. 

'J'he difference between the terms sera 
and epoch is, that the aras are certain points 
fixed by some people or nation, and the 
epochs are points fixed by chronologists and 
historians. The idea of an ora comprehends 
also a certain succession of years proceeding 
from a fixed point of time» and the epoch 
is that point itself. Thus the Christian aera 
began at the epoch of the birth of our Sa¬ 
viour. KoePs History of Bwrops, Introd,: 
Enoyc, Land, 

iERlc faeria aocMirm], an ury or nest of 
goshawks. <S^e/. Glos, 

iESTlMATlO CAPITIS [prelftun hominis]. 
Fines paid for offences committed against 
persons accordlbg to their degree and quality, 
by estimation of their heads, ordained by 
Iking Athelstane. Cress, Ch, Hist, 834, 

JEstimatio prateriH delicti, ea postremo facto, 
nunquam crescit. Bacon.—(I'he estimation 
of a committed crime never increases from 
a subsequent fact.) 

^TATE PROBANDA, a writ enquiring 
whether the king’s tenant holding in chief by 
chivalry, was of full age to receive his lands. 
It was directed to the escheator of the county, 
now disused. Reg. Orig, 294. 

EITHELING, a noble, though generally sig¬ 
nifying a prince of the blood. Ant, Inst, 
Eng, 

E^THLYP {evasio, escape, assault]. But the 
old Latin version renders it canclamtUio, 
Ibid, 

Affeetio tua nomen imponit operi tuo, Co. Litt. 
]77*-~(The affection of a party gives a name 
to his work.) 

Affectusmmitur licet sequatur ejfejctus, 9 
(Jo. 96.—(It is lawful that the intention be 
punished, although the consequence do not 
follow.) 

AFFEERORS [affeurer, Fr., to tax]. Per¬ 
sons, who, in court Lets, upon oath, settle 
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and moderate the fines and amercements 
imposed on those who have committed of- | 
fences arbitrarily punbhable, or that have 
no express penalty appointed by statute. 
They are also appointed to moderate fines, 

&c., in courts baron. Cowel. 

affiance [fidem dare, Lat.]. The plightinfif 
of troth or promise between a man and wo¬ 
man, upon agreement of marriage. Termes 
de Ley, *27; Litt. t. 39. 

AFFIDARE, to plight one’s faith, or give or 
swear fealty, t. e., fidelitv. Blount. 

AFFIDATIU DOMINOllUM, an oath taken 
by the lords in parliament, find. 

AFFlDATUS, a tenant by fealty, a retainer. 
Ibid. 

AFFIDARI [sevL affidari ad nrma], to l)e mus¬ 
tered and enrolled for soldiers upon an oath 
offideVt^, MS, Dom de Farendon, 22, 65. 

AFFIDAVIT, an oath in writing, sworn before 
some person, who has authority to adminis¬ 
ter such oath, and the true place of habita¬ 
tion, and true addition of every deponent, is 
to be inserted in the affidavit. 1 lAB, j4b, 

4d, 46. The affidavit ought to set forth the 
matter of fact only intended to be proved, it 
ought not to declare the merits of the case of 
which the court is to judge. 21 Car, 1, B.R. 

By the orders of 8th May, 1845, affidavits in 
the High Court of Chancery are to be taken 
and expressed in the first person of the de¬ 
ponent (cxxvi). cxxvii. All copies of affi¬ 
davits are to be ready for delivery within 
forty-eight hours after the same are bespoke, 
cxxviii. Any solicitor, party, or person filing 
an affidavit not taken and expressed in the 
first person of the deponent is not to be al- 
loweo the costs of preparing and filing such 
affidavit in any taxation of costs. 

AFFINAGE [yurgatio metaHi], refining of 
metal, hence fine and refine. Blount, 

j^Jfinitas didtur, cbm duee cognationes, inter $e 
divieeB, per nuptiae copuldktur, et altera ad 
alteriue fines accidit, Co. Lilt. 157.—(it is 
called affinity, when two families, divided 
from one another, are united by marriage, 
and one of them approaches the confines of 
another.) 

AFFINITY, relation by marriage between the 
husband and the blood relations of the wife, 
and between the wife and the blood relations 
' of the husband. 1 Bl. Com, 434. 

Affinity is distinguished into three kinds. 

1. Direct qfinity, or that subsisting between 
the husband and his wife’s rdations by 
blood, or between the wife and the husband’s 
relations by blood. 2. Secondary affinity, or 
that which subsists between the husband and < 
his wife’s relations by marriage. 3. Collar I 
feral effinity, or that which subsists between 
the husband and the relations of his wife’s 
relations. 

AFFIRM, to ratify or confirm a former law or 
judgment. Cowef.—The substantive affirm^ 
ance is thus used. 

Affirmanti, non neyanti incumbitprobatio — (The 
roof lies upon him who affirms, not upon 
im who denies.) 

affirmation, an indulgence to the peo¬ 


ple called Quakers, who, in lieu of an oath 
may make a solemn affirmation that what 
they say is true, in giving evidence either in 
civil or crimimd causes. False affirmations 
are liable to the penalty of perjury. 9 Geo. 
IV., c. 32. 

AffirmativuM negatitmm tmplicaf.—-(An affirma¬ 
tion implies a negative.) 

AFFORARE, to set a price or value on a 
thing. See Apfebr. Blount, 

AFFORATUS, appraised or valued, as things 
vendible in a fair or market. Ibid, 

AFFORClAMENT, a fortress, strong hold, or 
other fortification. Blount, 

AFFORCIARE, to add, encrease, or make 
stronger; in case of disagreement of the 
the jury, let the assize be encreased. Blount, 

AFFOREST, to turn ground into a forest. 
Chart de ^rest, c. 1. 

AFFRANCHISE, to make free. 

AFFRAY [^r^er, Fr., to affright]. A skir¬ 
mish or fighting between two or more, and 
there must be a stroke given or offered, or 
a weapon drawn, otherwise it is not an affray. 
It is a public offence to the terror of the com¬ 
munity, and so called because it affrights or 
makes persons afraid. It differs from assault 
in that it is a wrong to the public, while an 
assault is of a private nature. I Hawkins, 
P, C. 135. 

AFFREIGHTMENT [fret, Fr.], the freight 
or lading of a ship. Cowel, 

AFFRI, or AFFRA, bullocks, horses, or beasts 
of the plough. Ibid, 

A FORTIORI [by so much stronj^er (rea¬ 
son) ]. It is thus applied;—^any private per¬ 
son, and h fortiori, a peace officer (tf being 
his especial duty), who is present at the 
commission of any felony, is bound by the 
law to arrest the felon, on pain of fine and 
imprisonment, if he escape through the neg¬ 
ligence of the standers by. 2 Hawk, P, C, 
74. 

AFRICAN COMPANY, enjoyed under a 
charter of Charles II., an exclusive trade 
from the port of Sallee, in South Barbary, 
to the Cape of Good Hope, Imth inclusive, 
with all the islands near to tliose co’ists. After 
several statutes, placing their trade upon a 
new footing, the I & 2 Geo. 1V., c. 28, abo¬ 
lished the company and annulled all the 
grants made to them, the Crown took pos¬ 
session of the forts and castles, and the trade 
was thrown open. 

AFRICAN SLAVE TRADE, abolished by 
3 & 4 Win. IV., c. 73 ; the 7 Win. IV.. and 
1 Vic. c. 91, made the slave trade piracy, 
and the I & 2 Vic. c. 3, § 19, almlished 
slavery appreniiceship, and gave compensa¬ 
tion. 

AGALM A, an impression or image of anything 
on a seal. Cowel, 

AGE, those legal periods, in the lives of males 
and females, enabling them to do certain 
acts, which, before arriving at such periods» 
they are prohibited from doing. Thus in 
criminal matters, a person of the age of 
fourteen may be capitally punished for any 
capital offence, but under the age of seven 
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he cannot. The period between te?en and 
foorteen is subject to much uncertainty, it 
depends upon the infant’s capacity to dis¬ 
cern good from e?U, if he could, then the 
maxim U, that maUtm supplet tflo/aa, (ma¬ 
lice supplies the want of age,) and he may be 
conricted and undergo jud^ent and exe¬ 
cution, or death. A male at twelre years old 
may take the oath of allegiance, at fourteen 
is at years of discretion, so far at least that 
he miay enter into a binding marriage, or 
consent or disagree to one contracted ^fore, 
and at twenty-one, he is at his own disposal, 
Slid may aliene his lands, goods, and chat¬ 
tels. A female at twelre is at years of mi^ 
tority, and may enter into a binding mar¬ 
riage, or consent or disagree to one con¬ 
tracted before, and at twenty-one may dis¬ 
pose of herself aud all her property. Full 
a^e in male or female is twenty-one years, 
which a^e is completed on the day preceding 
the anmTersary of a person’s birUi. 1 Co. 
LUt.TS. 

AGE-PRIER or PRAYER, to pray age, thus, 
when an action is brought against a minor 
for the recorery of lands, which he possesses 
by descent, he petitions or moves the court 
to stay the action until he attain his minority, 
which is generally acceded to. Terme$ de 
L^.ao. 

AGENFRIDA, the true lord or owner of 
anything. Cowel. 

AGENHINA, a guest at an inn, who has stayed 
there for three nights, and was then ac¬ 
counted one of the family. Ibid. 

AGENT, a person appointed to transact the 
bittiness or another. Dycke. 

AGENT and PATIENT, when the same per¬ 
son is the doer of a tiring aud the party to 
whom done; thus, where a widow endows 
herself of the best part of her husband’s 
ossessions, this being the art of herself to 
crself, she is both agent and patient. Agun, 
if one be indebted to another, and after¬ 
wards the debtor makes the creditor his ex¬ 
ecutor, the creditor may retain out of the 
testator’s assets as much as will satisfy the 
debt, by such retmncr he is both agent and 
patient. 8 Rep. 118, 138. 

AyeiUet et eoneentienteB, pari pond pleetentur. 
6 Co. 80.—(Parties, both acting and consent¬ 
ing, are liable to the same punishment.) 

AGJlfD [#me mnicfd], free from pendties, 
not subject to customary 6ne8 or impositions. 
Blount. 

AGILBR [a gilt, 8ax., without fault], an ob¬ 
server or informer. Ibid. 

AGILLaRIUS, an hey-ward, herd-ward, or 
keeper of cattle in a common field, solemnly 
sworn at the lord’s court. There were two 
sorts, one of the town or viUage, another of 
the lord of the manor. Ken. Paroch. jlntiq. 

576. 

AGIO, a term used to express the difference 
in point of value, between metallic and pa¬ 
per money, or between one sort of metallic 
money and another. McCulloeh’s Comm. 
Dirt. 

AGIST [gisie. Ft., a bed or resting place], to 


I take in and feed strangers’ cattle in the Royal 

I Forest, and to collect the money due for it. 
Mann, Forest Laws, c. 11 /o 80. 

Agistatio ammalium in forestd, the drift or 
numbering of cattle in the forest. Ibid. 

AGISTERS, or GIST TAKERS (called also 
Agistators), officers appointed to look after 
the cattle, Ac. Ibid. 

AGIS riVI ENT, where other men’s cattle are 
taken into any ground, at a certain rate per 
week ; so called, because the cattle are suf¬ 
fered agiser, i. e., to be levant et eouchant 
there. Many great farms are employed for 
this purpose. Also the profit of such feed¬ 
ing. A^tment of sea banks [terra agis~ 
tata], where lands are charged with a tribute 
to keep out the sea. Spel. Wats. c. 50. 

AGIUS [dytos, Gk.], hmy. Mon. Ang. 15, 
17 

AGNUS DEf, a piece of white wax, in a 
iat,.oval form, like a small cake, stamped 
with the figure of a lamb, and consecrated 
by the Pope. Cowel. 

AGNATES, or AGNATI, the father’s rela¬ 
tions. 2 Bl, Com. 2M. 

AGRARIA LEX. The Agrarian law was enacted 
to distribute among the Roman people all 
the lands, which they had gained by conquest, 
and for limiting the quantity of ground pos¬ 
sessed by each person, to a certain number 
of acres. Cicero pro Leg. Agr.; Smith's 
Diet, of Antiq.j Harrington^s Oceana. It 
is not exactly true that the agrarian law 
of Cassius was the earliest that was so called: 
every law by which the commonwealth dis¬ 
posed of its public land, bore that name, as, 
for instance, that by which the domain of 
the kings was parcelled out among the 
commonalty, and those by which colonies 
were planted. Even in the narrower sense 
of a law whereby the state exercised its 
ownership in ^removin^^ the old possessors 
from a part of *it8 dommn, and making over 
its right of property therein ;T8Uch a law ex¬ 
isted among those of Servius Tullius. [Nieb. 
Rom. Hist. voi. ii. p. 129, transL). 

An agrarian law was clearly developed in 
the rejpilations of the Jewish lawgiver, who 
following the example of the Egyptians, 
made agriculture the basis of the state. He 
accordingly apportioned to every citizen a 
certain quantit^r of land, and gave him the 
right of tilling it himself, and of transmitting 
it to bis heirs. The person who had thus 
come into possession could not alienate the 
property for any longer period than the year 
of ike coming jubilee—a relation which 
prevented the rich from coming into posses¬ 
sion of large tracts of land, and then leasing 
them out in small parcels to the poor. It 
%vas another law of Moses, that the vendor 
of a piece of land, or his nearest relative, 
had a right to redeem the land sold when¬ 
ever they chose, by paying the amount^ of 
profits up to the year of jubilee. Ruth iv., 
4; Jer. xxxii. 7; John's Bib. Antiq.; Graves 
on the Pentateuch. 

AGREEMENT, a joining together of two or 
more minds in anything done or to be done. 
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Also, the effect of a joint-consent of two or 
more parties to a contract or barfi^aiQ. There 
are three sorts :—1. An agreement executed 
at once, as where money is paid for the mat¬ 
ter agreed, or other satisfaction made, at the 
time it is entered into. 2. An agreement 
after an act done by another, as mere one 
does a thing and another afterwards agrees 
to it, this b also called an executed agree¬ 
ment. 3. An agreement executory^ or to be 
performed at some future time. Termee de 
Ley, 31; Plowd, 5. 

AGRI, arable lands in the common fields. 
Fortescue. 

AGUSADURA, in ancient customs, a fee, due 
from the vassals to their lord for sharpen¬ 
ing their ploughing tackle. Anciently, the 
tenants in some manors were not allowed to 
have their rural instruments sharpened by 
any but whom the lord appointed; for which 
an acknowledgement was paid, called aguta- 
dura or agueage, which some take to be the 
same with what was otherwise called ruUage, < 
from the ancient French reiUe, a plough¬ 
share. JEncyc, Lend, 

AGWEDDl lag^gwedd, conjunction]. A | 
portion given with a bride. Ant. Inst. Wales. 

AIDS, originally mere benevolences g^ranted 
by a tenant to his lord, in times of distress, I 
but at length the lords treated them as a j 
matter of right, and not of discretion. They 
were principally three. 1. To ransom the 
lord’s person, if taken prisoner; 2. To. 
make the lord’s eldest son and heirapj^arent 
a knight. 3. To give a suitable portion to 
the lord’s eldest daughter on her marriage. 
Abolished by 12 Car, //«, c, 24. 

AID OF THE KING [auxilium regie]. The 
king’s tenant prays this, when rent is de¬ 
manded of him by others. A city or bo¬ 
rough, holding a fee farm from the king, if 
anything be demande/l which belongs to such 
fee farm, may pray in ** aid of the king,” 
and the king’s bailiff's, collectors or ac¬ 
countants shaJl have aid of the king. The 
proceedings are then stayed until the croi^ii- 
counsel are heard, but this aid will not be 
granted after issue joined, because the Crown 
cannot rely upon the defence made by ano¬ 
ther. Jenk. Cent. 64. 

AID PRAYER, formerly made use of in 
pleading for a petition in court, praying in 
aid of the tenant for life, &c., from the re¬ 
versioner or remainder-man, when the title to 
the inheritance was in question. Jt is a plea 
in suspension of the action. Com, Dig. 
“ilidc” B. Si 2 Bos. ^ Pul. 384. 

AIDERS, advocates, abettors. See Acexs- 

BARY. 

AIEL, or ATLE [aieul. Ft., a mndfather], a 
writ which lay when a manb grandfather, 
or great grandfather (called besaUe), being 
seized of lands in fee simple on the day of 
bis death, the heir, on the same day, became 
dispossessed of his inheritance bv a stranger. 
F. N. B. 222. 

AILLT [aill, other]. A villain. Ant. fast. 
Wales. 

AL, or ALD [eald. Sax,, age]. This syllable 


prefixed to the names of places denotes an¬ 
tiquity, as Aldborough, t. e.. Old Borough, 
Aldeburgh, Aldworth, Aldgate, &c. BUnmt. 

ALA CAM PI, Wingfield. 

ALiE ECCLESIiE, the wings or side aisles of 
a church. Ibid. 

ALdSMJS, the river Ax, in Devonshire. 

ALANERARiUS, a manager and keeper of 
dogs for the sport of hawing; from akauts, 
a dog known to the ancients. A falconer. 
Blount. 

ALAUNA, Alnwick in Northumberland ; alto 
Alcester in Warwickshire. 

ALBA, a surplice or white sacerdotal vest, an¬ 
ciently worn by the officiating priests. Blouml. 

ALBA FIRM A. When quit rents payable to 
the Crown bv freeholders of manors, were 
reserved in silver or white money, they were 
called white-rents or blanch-farms, rediius* 
aldi, in contradiction to rents reserved in 
work, grain, &c., which were called reditus^ 
ntort, hlack-mail. 2 Inst. 19. 

ALBA MARLA, Albermarle. 

ALBINEIO DE, D£ ALBENETO, D’AU- 
BENEY, Albiney. 

ALBERGBNIUM, an habergeon, a defence 
for the neck. Hooeden, 611. 

ALBINATUM JUS, the droit iFombaine in 
France, whereby the king, at an alien’s 
death, is entitled to all his property, unless 
he had peculiar exemption. Repealed by 
the French laws in June, 1791. 

DE ALBO MONASTERIO, Whitchurch. 

ALBREA and ALBBRICUS, Aubrey. 

ALBUM, white rent paid in silver. See Alba 
F rRMA. 

ALDER, the first, as alder best, is the best of 
all, alder liefest, the most dear. Blount. 

ALDERMAN [ealderman. Sax.], originally a 
dignity of the highest rank, both hereditary 
and official, nearly synonymous to that of 
king. In the Sax. Ckron., Cerdic, founder 
of the kingdom of Wessex, and his son 
Cynric, are denominated ** aldormen.” They 
were ^so governors of provinces, and, in 
that capacity, presided in the Hundred 
Court. After the breaking up of the Hep¬ 
tarchy, we find them, under the supremacy 
of Wessex, occupying the place of kings, in 
the conquered kingdoms of Mercia and East 
Anglia. In the latter days of Anglo Saxon 
sovereignty, under those miseralde princes 
Ethelred and his son Edward, the dignity of 
ealdorman seems to have reached its highest 
point, from which it rapidly descended, their 
functions being either suppressed or exercised 
by officials under other denominations, until 
the once great name remained alone to that 
civic magistrate, of whom the earliest traces 
are, perhm, to be found in the time of Ed* 
ward the Confessor. Sic tremsit, Ac. Alder* 
men at this day are associates to the civil 
magistrate of a city or town corporate. Spel., 
Glos. 

ALDERNEY, one of the islands in the Englisla 
Channel, which formed part of the Duchy 
of Normandy, and was annexed to the Eng* 
lish Crown by the first princes of the Normaix 
line, lliey are governed by their own lawa« 
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chieir ooU«cted in the book celled Le 
Gmd Cotutumur,^ 

DE ALD1TU£L£IA, Andley. 

ALfi<J£NARiUAi, a sort of hawk called a 
iaaoer. Bhmmt. 

ALE CONNER, or ALB TASTER, an officer 
appointed at every conrt-leet, who is sworn 
to look at Uk assize and goodness of ale and 
beer within the precincts of the lordship. 
KiidL 46. There are also fonr ale-conners, 
chosen by the Uverymen of the city of Lon¬ 
don, in CfMnmon h^, on Mklsiiininer day, 
nboee office it is to inspect the measures 
used in jmblic honses. Eneye. Ltmd. 

ALE-HOUSES, a place where ale, beer, &c., 
are drank. Bam’# /asitee. As to li- 
censiDg ale-hovses, consult 9 Geo. IV., c. 61. 

ALC-SILVER, a rent or tribute paid aooutlly 
to the Lord Mayor of London, by those who 
sell ale within the liberty of the city. Antiq, 
Purvey^ 183. 

ALE-STAKE, a maypole or long stake driven 
mto the ground, with asign on it for the sale 
of ale. Cowel. 

ALE-TASTER, see Ani-ooxKsn. 

ALFET, a cauldron or furnace, into which 
boiling water was poured, in which a crimi¬ 
nal plunged his arm up to the elbow tnd 
there held it for some time, as an ordeal. 
Da Camye. 

AUAMENTA, a liberty of passage, open way, 
frater-cQurse, &c., for the tenants’ aocom- 
modarion. KUeh. 

ALGARUM MARIS, probably a corruption 
of Layamm marii, laym being a right, in 
the middle ages, like jtison and by 

which the goods thrown from a vessd in 
distress became the (woperty of the king or 
the lord on whose shores they were stranded. 
Spd, Jacobs and Du Camye. 

ALiAS (otherwise), a second or further writ, 
which is issued after a Jlrwt writ has expired 
without effect, and containing this clause, 
** We command you, as we formerly have 
commanded you (siciif aiia$ prmcepimui).** 
Cowel. 

ALLAS DICTUS (otherwise called), a second 
usme belonging to a person besides that 
which may have been already expressed. 
Dyer, 50. 

ALIBI, elsewhere. It is a defence resorted to 
in criminal prosecntions, where the party 
accused, in order to prove that he could not 
have committed the crime with which he is 
charged, offers evidence that he was in a 
different place at the time the offence was 
being committed. Encye. Loud. 

ALIEN, a person bom in a foreign country, 
out of the allegiance of the British Crown. 
Consult the 7 df 6 Viet. c. 66, which relaxes 
the law of aliens much in their favour. 

ALIENATION, a transferring the property 
of a thing to another. Co. lAtt. 118. 

Aiiemya eit aUeiut yeuiis, sen atietuB ligeantue, 
qmetiamdieiiurperiyrmiu, alienui, exortieus, 
extrmau, ^c. 7 Co. 16.—(An alien is of 
another nalkm or allegiance, who is also 
called a stranger, foreigner, &c.) 

dheaeffo, i. c., aUemtm faeere s tel, ex noiiro 


domMo tn aiiemim iransferre; eive, rem tUu 
puam m domiuium alteriw transferre. Co. 
Litt. 118.—^Alienation, that is, to make alien, 
or to transfer from our ownership into a fo¬ 
reign one, or to transfer anything into the 
power of another.) 

AUenatio Utet prokibeatur, conseneu tamen om- 
uiuM, w quorum favoremprolMta e$t, potest 
fieri, et quUibet potest r&nunciari juri pro se 
mtriMhtcto. ('o. Ltu. 98.—(Although auena- 
tion be prohibited, yet by the consent of all 
in whose favour it is prombited, it may take 
place; for it is in the power of any man to 
renounce a law made in bis own favour.) 

Alienatio rei prafertur juri aoerescendi. Co. 
Litt. 185.-^The alienation of property is 
preferred to the right of accumulatioo.) 

ALIM ENT, a fund for miuntenance. 

Almeutorum appeltatiome uenit vietus, vestitus 
et hatetaiio. 2 Inst. 17.--(Within the mean¬ 
ing of the won! aliment come food, clothes, 
and habitation.) 

ALIMONY, an allowance legally allowed to a 
wife after a divorce d mensd et thoro, out of 
the husband’s estate. It is fixed at the dis¬ 
cretion of the ecclesiastical judge. But in 
case of elopement and living with an adulte¬ 
rer, the law allows her no alimony; for as 
that amounts to a forfeiture of her dower 
after his death, it is also a sufficient reason 
why she should not be a partaker of his es¬ 
tate when bring. 1 Bl. Com. 441. 

AUqmd concedUnr ne iiyuria remaneat mpunita^ 
quod alias non eoncAerttur. Co. Liu. 197. 
—(Something is conceded, which otherwise 
would not be conceded, lest an injury should 
remain unnunished.) 

Aliquis non aebet esse judex in proprid causd, 
ansa non potest esse judex et pars. Col Litt. 
141.—(No one should he judge in his own 
cause, because he cannot be both a party 
and a judge.) 

ALITER, otherwise. 

AUter puniuntur ex eisdem factionibus term, 
aiMmi Hberi ,* et aliter qui quidem aliquid in 
domsmum, parentemoe comndserit, quam in 
extraneum ; in mayistrum, quam in privatum. 
3 Inst. 220.—(Slaves i^nd children are pun¬ 
ished differently for the same action; actions 
committed against persons in the capacities 
of masters or parents, are punishable dif¬ 
ferently from actions committed where such 
a connection exists not; there is a difference 
also observed where the party offended is a 
magistrate, and where only a private person.) 

Aliud est celare, aliud taeere .—(To conceal is 
one thing, to be silent another.) 

Aliud est possidere, aliud esse tn possesstone. 
Hob. 1U3.—(It is one thing to possess, it is 
another to be in possession.) 

ALLAUNDS [ab alanis, Seythia gente], 
hare-hounds. Cowel. 

ALLAY, the mixture of other metals with sil¬ 
ver or gold, to increase the weight, in order 
to defray the charge of coinage, and to make 
it more fiisile to cast. A pound weight of 
gold, by the present mint standard, is twenty- 
two carats fine and two carats allay. A ca¬ 
rat weighs four grains. A pound of silver 
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consists of eleven ounces tivo penny-weiglits 
of fine silver, and eighteen penny-weights of 
allay. Lowdnes’s E$say on Coins, p. J 9. 

AlUgans contraria non est audiendus. Jenk. 
Cent. 16.—(A person alleging a contradictory 
deposition is not to be heard.) 

Allegans suam turpitndinem non est audiendus, 
4 lost. 279 .—(A person alleging his own in¬ 
famy is not to be neard.) 

Allegari non debuit ouodprobatvm non relevat, 

1 Chan. c. d5 .—(ihtx which^if proved would 
not be relevant, ought not to be alleged.) 

ALLEGATA, a word anciently subscribed at 
the bottom of rescripts and consUtutions of 
the emperors, as signata or testata was under 
other instruments. Bnegc, Land, 

ALLEGIANCE, the natural, lawful, and faith¬ 
ful obedience which every subject owes to 
his prince. It is either perpetu^, where one 
is a subject born, or has been naturalized, 
or temporary, during a residence in the 
British dominions. 1 Inst, 129 a. 

ALLEGIARE, to defend or justify by due 
course of law. Spel, 

ALLER, superlatively, as oUer good is the 
greatest good. Blount, 

ALLER 8AN JOUR, to go without day, i, e,, 
to be finally dismissed from the Court, be¬ 
cause there is no further day assigned for 
appearance. Kitch, 146. 

ALLEVJARE, to levy or pay an accustomed 
fine. Cowel. 

ALLIANCE [aUeanga, It., aUanea, Sp., al¬ 
liance, of allisr, Fr., of alHgo, Lat., to lie or 
unite together], the state of connection with 
another by confedera^; a league. In this 
sense our histories of (Jueen Anne, mention 
the grand alliance; relation by marriage.; 
relation by any form of kindred ; the act of 
forming or contracting relation to another; 
the act of making a confederacy; the per¬ 
sons allied to each other. 

The forms or ceremonies of alliances have 
been varions in different ages and countries. 
Among us, signing and swearing are the 
chief; anciently, eating and drinking toge¬ 
ther, chiefiy ofl^ring sacrifices together were 
the customary rites of ratifying an alliance. 
Among the Jews and Chaldeans, heifers or 
calves; among the Greeks, bulls or goats; 
and among the Romans, hogs were sacri¬ 
ficed on this occasion. Among the ancient 
Arabs, alliances were confirmed by drawing 
blood out of the palms of the hands of the 
two contracting princes with a sharp stone, 
dipping therein a piece of their garments, 
and therewith smearing seven stones, at the 
same time invoking the gods Vrotalt and 
Alilat, t. e., according to Herodotus, Bacchus 
and Urania. Among the people of Colchis, 
the confirmation of Stances is said to be ef¬ 
fected by one of the princes offering hb 
wife’s breasts to the other to suck, which he 
was obliged to do till there issued blood. 
Encyc. Lond, 

ALLOCATION, an allowance made upon 
account in the Exchequer, or rather a placing 
or addinir to a thing. Ibid, 
ALLOCATIONS FACIENDA, a writ aUowing 


to an accountant such sums of money as he 
has lawfully expended in his office; it b ad¬ 
dressed to the Lord Treasurer, and the Ba¬ 
rons of the Exchequer. Reg, Orig, 206. 

ALLOCATO COMITATU, a writ of exigent 
allowed, before any other county court, hol- 
den on a former writ not being fully served 
or complied with. Fits. Ewig. 14. 

ALLOCATUR (it b allowed). The certificate 
of the allowance of costs by the master on 
taxation. Jacob. 

ALLODIAL, or ALLODIUM, a holding of 
lands without acknowledring any superior 
lord, contradistinspibhed mm Feudal lands, 
which are held of superiors. Cowel. There 
are not any allodiai lands in England, accord¬ 
ing to Sir E. Coke. Co. Litt. 93 a. 

ALLOWANCE, a deduction, an average pay¬ 
ment. A bankrupt b allowed hj the com¬ 
missioner, before the choice of assignees, 
and after such choice by the assignees, with 
the approbation of the commbsioner, testi¬ 
fied in writing under hb hand, from time to 
time to make such allowance out of his es¬ 
tate, tmril he shall have passed his last exa¬ 
mination, as shall be necessary for the sup¬ 
port of himself and fiunily. 6 Geo. IV,, 0 . 
16, § 114. 

By 6 & 6 Yict. c. 122, § 44, it b enacted 
that every bankrupt who shall have obtained 
his certificate under any fiat bsued after the 
commencement of thb act (11 Nov. 1842), 
if the net produce of bis estate in hand shall 
by any order of dividend (with or without 
prior dividend), pay the creditors, who before 
or at the time of making such order, have 
proved debts under the fiat, fen skillings in 
the pound, shall be allowed and paid five 
pounds per centum out of such produce, pro¬ 
vided such allowance shall not exceed four 
hundred pounds; and every such bankrupt, 
if such produce shall (with or without prior 
dividend), pay such creditors twelve shsuings 
and sixpence in the pound, shall be allowed 
and paid as aforesud, seven poundsien shil¬ 
lings per centum, provided such allowance 
shall not exceed 6001., and every such bank¬ 
rupt, if such produce shall (with or without 
prior dividend), pay such creditors fifteen 
shillings in the jpound, or upwards, sh^l be 
allowed and paid as aforesaid, lOL per cen¬ 
tum, provided such allowance shall not ex¬ 
ceed sin hundred pounds; and provided al¬ 
ways that such allowance as aforesaid, shall 
not be payable to any bankfuat until after 
the expiration of twdve montus from the 
date 01 the fiat, and such allowance shall 
then be payable only in the event of the divi¬ 
dends paid to the creditors who at any time 
before the expiration of such twelve months 
shall have proved debts under the fiat, being^ 
of the requisite amount in that behalf afore¬ 
said, if at the expiration of such time the 
dividends pud as aforesaid shall nof omouar 
to ten shillings in the pound, it shall be lawful 
for the Court to allow such bankrupt so 
much as the assignees and 0>urt shall think 
fit, not exceeding three pounds per centum and 
three hundred pounds. And hy $ 46i, it io 
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«uetod, dMt iiitljofat Itevider wliidi' 
•oy partner shall hare obtained his certificate, 
if a sufficient dividend shall have been paid 
upon the joint estate, and upon the separate 
estate of such partner, he shall be entitled to 
his allowance, althoogh his other partner 
may not be entitled to any allowance. 

Also in selling goods, or in paying duties 
upon them, certain deductions are made from 
their weights, de^ndiog on the nature of the 
packages in which they are enclosed, and 
which are regulated in most instances by the 
custom of merehants, and the roles laid 
down by public offices. These allowances, 
as they stre termed, are distinguished by the 
epithets tart, tret, and chff. 

Drafi is a deduction from the original or 
gross weight of goods, and is subtracted be¬ 
fore the tare is ^en off. 

Tore is an allowance for the weij^ht of the 
bag, box, cask, or other package, in which 
goods are weighed. 

Real, or opem tare, is the actoal weight of 
Che package. 

Ciutomary tare is, as its name implies, 
to established allowance for the weight of 
the package. 

Coaumted tare is an estimated allowance 
agreed upon at the time. 

Aoerage tare is when a few packages only 
among several are weighed, their mean or 
average taken, and the rest tared accordingly. 

Si^ier-lnre is an aditional allowance or 
tare where the commodity or package ex¬ 
ceeds a certain %veijrht. 

When tare is allowed the remainder is 
called the net weight; but if tret be allowed, 
it is called the suttle weight. 

Tret is a deduction of 4]bs. from everv 
I Otlbs. of suttle weight. This allowance, which 
is said to be for dust or sand, or for the waste 
or wear of the commodity, uras formerly made 
on most foreign articles sold by the pound 
avoirdupois; but it is now nearly discontinued 
by merchants, or else allowed in the price. It 
is wholly abolished at the East India ware¬ 
houses in London, and neither tret nor draft 
is aOowed at the Custom-house. 

Ooff, or Clough, is another allowance that 
is nearly obsolete. It is stated in arithmetic 
cal books to be a deduction of 2]bs. from I 
every 3 cwt. of the second suttle, that is, the 
remainder after tret Is subtracted; but mer¬ 
chants, at present, know doff only as a small 
deduction, like draft, from the original 
weight, and this only from two or three ar¬ 
ticles. See KeUy*e Cambist, art. ** London,** 
and MeCutloch*i Comm. Diet. 

ALI/)N6B [Fr., au eking piece], a paper an¬ 
nexed to a bill of exchange, which is rendered 
necessary when there are so many succes¬ 
sive endorsements to be made that the origi¬ 
nal paper would not contain them. Storg 
onBiUs, 226. 

ALLTUD [aU-4ud, other land], a person 
cither from foreign parts or from another 
part of the island, in wenage under the king 
or freeholder. Ant. Inst. Wales. 

ALLUMINOR, oae who aadently illuminated. 


coloured, or painted upon paper or parcli« 
ment. particularly the initial letters of char¬ 
ters and deeds. The word is used in the 1 
Ric. 111., c. 9. 

ALLUVION, land guned from the sea by the 
washing up of sand and soil, so as to form 
terra Jirma. 2 Bl. Com. 261; Res Cotidianes 
Dig. 40; tit. 1, § 7. 

AL.M ANACK {at, Arab., and manah. Heb., to 
count or compute; or al, and nbr, a month, or 
§ueAaot, the course of the month, or, from a 
Teutonic original at and moan, the moon, an 
account of every moon or month], a book or 
instrument in which is recounted the days 
of the week, month, and year, both common 
and particular, distinguishiog the fasts, feasts, 
terms, &c., from the common days by pro¬ 
per marks, pointing out also the several 
changes of the moon, tides, eclipses, &c. 
It is part of the law of England, of which the 
courts must take notice in the returns of 
writs, &c., but the almanack to go by 
is that annexed to the Book of Common 
Prayer. 6 Mod. 41, 81. 

ALMARIA, the archives or muniments of a 
church or library. Blount. 

ALMNER, or ALMONER, an officer of the 
king^s household, whose business it was to 
distribute the king's alms every day. The 
lord almoner has the disposition of the kin^s 
dish of meat, after it comes from the table, 
which be may give to whom he pleases. It 
is usually some bishop. Fleta, lib. 2, c. 22. 
The present Lord High Almoner is the Arch- 
bisliop of York. 

ALMOuARlI, the lords of free manors, lords 
paramount. Old Records. 

ALMOIN, a tenure of lands by divbe service. 
Antient Customs, 

ALMONARIUM, a kind of safe or cupboard, 
in which broken victuals were laid up to be 
distributed among the poor. Old Records. 

ALMSFEOH, or ALMESFEOH [Sax.], alms- 
money. It has been taken for Peter pence, 
first given to the Pope bv Ina, Kinr of the 
West Saxons, and anciently pud in England 
on the first of August. It was likewise called 
romefeoh, romescot, and heorthpening. SeU 
den*8 Hist. Tithes, 217. 

ALMUTIUM, a cap made of goats’ or lambs’ 
skill, the part covering the head being square, 
and the other part hanging behind to cover 
the neck and shoulders; worn by priests. 
Monast., tom 3, p. 36. 

ALN AGE [fifiae, or alne, Fr., an ell], a mea¬ 
sure, particularly the measuring with an ell. 
Cowel. 

ALNAGER, or AULNAGER, formerly a pub¬ 
lic sworn officer of the king, who examined 
into the assize of doth, and fixed seals to it, 
and also to collect a subsiduary or aulnage 
duty on all doths sold, 25 Edwd. III., st. 4, 
c. 1. There were afterwards three officers 
belonging to the regulation of clothing, viz., 
searcher, measurer, and aulni^er. 4 Inst. 
31. Alnage duties were abolished in Eng- 
land by II & 12 Wm. 111., c. 20, and in 
Ireland by 57 Geu. 111., c. 109. 

DE ALNET, D’Aiincy. 
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ALNETUM, a place where alders j?row« or a 
grove of alder trees. Domesday Book, 

ALODIUM, see Allodial. 

ALOVERIUM. a purse. Fleta, Ub. 2, e. 82. 
par, 2. 

ALTA PRODITIO. high treason. 

DE ALTA ripa, Dantry. 

ALTARAGE, offering made u|ion the altar, 
apd the profit arising to the priest by reason 
of the altar. Termes de Ley, 39. 

ALTERATION, changing. When witnesses 
are examined upon exhibits. &c.. they (the 
exhibits) ought to remain in the place where 
the examination took place, and not to be 
taken back into private hands, by whom they 
may be altered. Hob. 264. 

Mematica petiHo non est andienda. 6 Co. 
40.—(An alternative petition is not to be 
heard.) 

AL'rO ET BASSO, an absolute submission of 
all differences* Blount, / 

AMABYR. or AMOABYR. a custom in the 
honour of Clun, belonging to the Earls of 
Arundel. Pretium wyimiaHs dondno soU 
vendtm. Abolished. Cowel, 

AM BACTUS, a servant or client. Cowel. 

AMBASSADOR [Leyatns, Lat.]. a person 
sent by one sovereign power to another, 
with authority by letters of credence, to treat 
on affairs of state. Ambassadors are either 
ordinary, who reside in the place whither 
they are sent, the protection of commerce 
being their greatest care; or. extraordinary, 
who are employed upon some special matter, 
as condolements. congratulations, or over« 
cures of marriage, &c. The person of an 
ambassador Js protected from civil arrest by 
7 Anne, c. 8. Consult Bac, Abr,, ** Ambas^ 
sador,** or Com. Dig, 

AMBER, or AMBRA, a measure of four 
bushels. Intro. Domesd. vol. I, p. 133. 

AMBIDEXTER, one who plays on both sides. 
A juror or embraceror, who takes bribes 
from both parties to influence his verdict. 
Termes de Ley, 38. 

Ambigua responsio contra prqferentem est ae~ 
cipienda. 10 Co. 69.—(An ambiguous answer 
is to be taken agmnst him who offers it.) 

AmbsgvU casibus semper preesumitur pro 
rspe.—(In doubtful cases the presumption Is 
always in favour of the King.) 

Ambiguum plaeitum interpretari debet contra 
proferentem. Co. Litt. 303 6.—(An ambi¬ 
guous plea is to be interpreted against the 
party delivering it.) 

Ambigintas verhorum latens, ceiifkatione s^le- 
tur s nam quod ex facto oritur ambiguum 
verificojtions facti tollitur. Bacon.—(An 
hidden ambiguity of the words is supplied 
by the verification, for whatever ambiguity 
arises concerning the deed itself is removed 
Iw the verification of the deed.) 

AMBIGUITY, doubtfulness, double-meaning, 
obscurity. There are two species of ambi- 
guity, viz., that which is apparent on the face 
of an instrument, and which cannot be ren¬ 
dered certain, by the evidence of collateral 
facts and surrounding circumstances, admis¬ 
sible under the rules of construction, and 


which is caUed ambiguitas patens ; and that 
which, although apparently certain, and 
without ambiguity, for anytmng that appears 
upon the face of the deed or instrument, is 
rendered ambiguous by extrinsic and colla¬ 
teral matter out of the deed, which is called 
ambiguitas latens. The former ambiguity 
I cannot be explained by parol evidence, be¬ 
cause the law will not couple and mingle 
I matter of specialty, which is of the higher 
account, with matter of averment, which is 
of inferior acconnt in law; but the latter 
can be explained by the actions of the par¬ 
ties previous to and contemporaneous with 
the contract. Ambiguity of language is. how¬ 
ever. to be distinguished from unintelligibi- 
lity and inaccuracy, for words cannot lie 
said to be ambiguous, unless tbeir significa¬ 
tion seem doubtful and uncertain to persons 
of competent skill and knowledge to under¬ 
stand them. Story on Contracts, 272 ; PhiL 
lipps on Euidence. 

Fleadings must not be ambiguous or doubt¬ 
ful in meaning, and when two different 
meanings present themselves, that construe* 
tion shall be adopted, which is most un¬ 
favourable to the party pleading. A plead¬ 
ing. however, is not objectionable as ambi¬ 
guous or obscure, if it be certain and clear to 
a common intent, that is. if it be dear enough 
according to reasonable intendment or con¬ 
struction. though not worded with absolute 
precision. Ambiguity is ground for demur¬ 
rer. but it u in general cured by verdict or 
by pleading over. Stephens* Pleading, 415 

AMBOGLANNA. Ambleside in Westmore¬ 
land. and Burdoswold in Cumberland. 
AMBROSII BURGUS, Amesburyin Wilts. 
ambry, a place where the arms, plate, ves¬ 
sels. and everything belonging to house¬ 
keeping were kept. Cowel. 

AMENABLE, tractable, that may be led or 
governed, applied to a wife who is j|p»vem- 
able by her husband* Also responsible or 
subject to answer. &c.. in a court of justice. 

AMENDMENT, a correction of any errors in 
actions, suits, or prosecutions, which power 
has been much extended, but not so as to 
prejudice any party. (Consult Chitiy*s Arck~ 
bold, tit. ** Jhnendment.** 

A MENSA ET THORO (from table and 
bed). It is a partial divorce, when the mar¬ 
riage is just and lawful, ab initio (from the 
lieginning), but for some supervenient 
cause it becomes improper or impossible for 
the parties to live together, as in the case of 
intolerable cruelty in the husband, or adul¬ 
tery in either of them. This divorce ia ef¬ 
fected by sentence of the Ecclesiastical Court. 
It causes the separation of the husband and 
wife only, but does not annul the marriage. 
BO that neither of them can marry during the 
life of the other. Stephen*s Com., vol. 2,p. 
311. 

AM ERCEMENT.the pecuniary punishment of 
an offender, a penalty assessed by the peers 
or eqiMls of the party amerced for an offence 
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done, for which ho places himself at the 
oercf of the lord. The differetire between 
merem mt M and ,^fier U as follows :—the 
Uiter art certain, and were created by some 
ftiatate, they can only be impoied and aa- 
Mssed bv courts of record; the former are 
arbiirarify impMd by courts not of record, 
a court leet for instance. Termes de Ley 9 40. 

AMiUNlOOAU TIR (land borderers). Wit¬ 
nesses in a court for landed property, whose 
lands bordered on that in dispute. AnU Inst. 
Wekt. 

AMITIA, a cap made with goats* or lambs* 
ikins. See Alhdtidm. 

AMICTUS, or AMESSE, the uppermost of 
the six nrments worn by priests, tied round 
the neck and cotering the breast and heart. 
The other 5re garments are alba, cingulum, 
siola, manipulns, and planets. CoweL 

AMICUS CURJ^ (friend to the court). A 
stander by, who may inform, the court when 
doobtful, or mistaken. 2 Co. LUt. 178. 

AMITTERE LEGEM T£RRi£, or LIBE- 
RAM LEGEM. To lose and be deprived 
of the lilicrty of awearing in any court. But 
the receot statute, 6 & 7 Viet. c. &6, 
witnesses are not excluded from giving evi¬ 
dence by incapacity from crime or interest, 
their credibility being left to the jury. A 
person outlaws is said to lose his law} t. c., 
pot without its protection, so that he csonot 
>ae, although he may bo sued. Qlamvil, 

h/i. 2. 

AAJMOBRAOIUM, a service, or poll money, 
like cbevage. SpeL 

AMMODWR [mn-ood-tpf], a compactor, one 
before whom a compact is made and so ad¬ 
missible aa a witness to prove the terms of 
it. Ant. Inst. Wales, 

AMNESTY [dforse^la}^ an act of pardon or 
tiblirion, by which crimes against the go¬ 
vernment to a certain time are so obliterated 
tbit they can never be brought into charge. 

AMNIUM INSULiE. Isles upon the west 
coast of Britain. Blount, 

AMOBH [nm-gn^, fee]. The fee paid to a 
lord by the person subject to that payment 
00 the marriage of a female. Ant. Inst. 
Wales. 

AMORTIZATION, or AMORTIZEMENT, 
an alienation of lands in mortmain to any 
corporation or fraternity and their successors, 
t. e., to some community that never is to 
cease. Encye. Loud. 

AMORTIZE, to alienate lands in mortmain, 
which cannot be done without licence from 
the Crown. Bnd. 

AMOTION, a putting away, a removing. Scott. 

AMOVE, to remove from a post or station. 

AMOVEAS MANUS,or OUSTER LE MAIN, 
a livery of land to be amoved out of the king’s 
hands on a judgment obtained upon a mon- 
Straus de droit, to restore the land, it being 
as much ns if the judgment were given that 
the party should have hU land agam. Abol¬ 
ished by 12 Car. II., e. 24. 

AMPLIATION, an enlargement, a referring 
of judgment till the cause be further exa¬ 
mined. Cowei. 


AMRYOOLL [am-ri^-eo//, total loss]. Loss 
of propertv. Ant. Inst. Wales. 

AMY or AMI [Amiens, Lat.], usually called 
proehein amy, the next friend (not the guar¬ 
dian), suing on behalf of an infant or orphan. 
Infants sue by proehein amy, or guardian, 
and defend bjr guardian. Alien amy, an 
alien friend, is a foreigner residing here, 
who is subject to some sovereign who is at 
peace with us. Cowei. 

AN, JOUR, ET WASTE, year, day, and waste. 
A forfeiture of the lands to the Crowu in¬ 
curred by the felony of the tenant, after ibis 
time the lands escheat to the lord. Termes 
de Ley, 40. 

ANACOENOSIS, a rhetorical figure, whereby 
we seem to deliberate and argue the case 
with others upon any matter of moment. 
Eneye. Loud. 

ANACOLUTHON, or ANACOLUTHUS (a 
priv., and coAsv^t, consequent, s. e., an in¬ 
consequence in a discourse). A rhetorical 
figure, when a word that is to answer ano¬ 
ther is not expressed. Ib, 

ANACRISIS [enquiry], among civilians, was 
an investigation of'truth, interrogation of 
witnesses, and enquiry made into any fact, 

I especiallv by torture. Ib, 

ANALOGlSM, an argument from the cause 
to the effect. 

ANANCEION, a rhetorical figure to prove 

' the necessity of anything. 

ANATHEMATIZE, to pronounce accursed 
by ecclesiastical authority, to excommuni¬ 
cate. Encye. Loud. 

ANATOCISM (ark and rUss, Gk., usury), 
taking usurious interest for, the loan of 
money, when compound interest is extorted, 
or the interest of several years are added to¬ 
gether as principal, upon which interest is 
required, luterest upon interest. This 
is the worst kind of usury, and has been 
severely condemned by the Roman law, as 
well as by tbe common law of most other 
nations. 

ANCESTOR, one that has gone before in a 
family; it differa from predecessor, in that 
it is applied to a natural person, and his pro¬ 
genitors, while the latter is applied to a cor¬ 
poration, and those who have held offices 
before those who now fill them. Co. IMt. 
Idb. 

ANCESTREL, that which has relation to an¬ 
cestors. Blount. 

ANCHOR, a measure containing ten gallons. 
Lex Mercatoria. 

ANCHORAGE, a duty taken of ships for the 
use of the haven where they cast anchor. 
MS, Arth. Trevor Ann. 

ANCIENT DEMESNE, a tenure existing 
in certain manors, %vhicb, though now per¬ 
haps granted to private persons, were ac¬ 
tually in the possession of the Crown in tbe 
times of Edward tbe Confessor and William 
the Conqueror, and so appear to have been 
by tbe great survey in the Exchequer called 
Domesday Book, and, therefore, whether 
lands are ancient demesne or not. Is to be 
tried only by this book, called in conse- 
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qaence lAber Judieatorius ; but to ascert^n 
whether lands be parcel of a manor, which 
is ancient demesne, a jury must try it, being 
a question of fact. It is a species of copy- 
hold, differing, however, from common 
copyholds in certain privileges, but yet must 
be conveyed by surrender, according to the 
custom of the manor. There are three sorts, 
1 , where the lands are held freely by the 
king’s grant; 2, customary freeholds, which 
are held of a manor in ancient demesne, but 
not at the lord’s will, although they are con¬ 
veyed by surrender, or deed and admittance; 
.3, lands held by copy of court-roll at the 
lord’s will, denominated copyholds of base 
tenure. Consult Watkins or Scriven on 
** Copyholds.'* 

ANCIENTS, gentlemen of the Inns of Court 
and Chancery. In Gray’s Inn the society 
consists of benciiers, ancients, barristers, and 
students under the bar; and here the ancients 
are of the oldest barristers. In the Middle 
Temple, those who have passed their read¬ 
ings, are termed ancients. The Inns of 
Chancery consist of ancients and students, 
or clerks ; from the ancienta, a principal or 
treasurer is chosen yearly. 

ANCIENTY, eldership or seniority. 

ANCILLARY, that which depends on or is 
subordinate to, some other decision. Encyc, 
Land. 

ANCWYN, a stated allowance of provision 
allotted to the officers of the court in their 
lodgings; the term appears to be put in op¬ 
position to ewynos (coma) supper, as being a 
privileged private allowance for that ui^; 
the ewynos being the public evening meal. 
Anewyn is translated cctna in some Latin 
copies of the ancient Welch laws. Ant. Inst. 
Wales. 

ANDAOA, or ANDiEG, a day or term ap¬ 
pointed for hearing a cause, hence Andagion, 
to appoint the day. Ant. Inst. England. 

ANDEnA, a swath or line of grass or corn 
in mowing, or as much ground as a man 
can stride over at once. Jacob. 

ANDERIDA, Newenden, in Kent. 

ANDREAPOITS, St. Andrew’s in Scotland. 

ANDROCOETESIS Gk., man, and 

Koirw, to cohabit with]. The infamous act 
of sodomy. 

ANELACIuS, a short knife or dagger. Mat. 
Paris, 277. 

ANFELDTYHDE, or ANFEALTIHLE, a 
simple accusation. Saxon. 

ANGARIA, personal service, which tenants 
were obliged to pay to their lords. Impress¬ 
ing of ships. Blount. 

ANGELICA VESITS, a monkish garment 
which laymen put on a little before death, in 
order to have the benefit of the monks’ 
prayers. Monast. I tom. 632. 

ANGEL, an ancient English coin of the value 
of ten shillings. Jacob. 

ANGHYVARCH [an, cyvarch, unquestion¬ 
able]. A term used for the articles which 
were exclusively the property of a man or 
woman, and not subject to division upon a 
separation ensuing. Ge::crally a 6ae for 


committing various actions without permb- 
sion. Ant. Inst. Wales. 
ANGIDLLARIANUM MONASTERIUM, 
the city of Ely in Cambridgeshire. It is 
the only city iu England not represented in 
Parliament. 

ANGILD [an, one, and gild, payment, mulct, 
or fine. Sax.]. The single valuation or com¬ 
pensation of a criminal. Twigild was the 
double, and trigild the treble mulct or fine. 
Laws of Ina, e. 20. 

Anglia jura in omni easu Ubertatis dant favo^ 
rem. Fortesc. c. 42.—(The laws of England 
in everv case of liberty are favourable.) 

ANGYLbB, the rate fixed by law, at which 
certain injuries to person or property were 
to be paid for; in injuries to the person, it 
seems to be equivalent to the ** wer,” ». e., 
the price at which every man was valued. 
It seems also to he the fixed price at which 
cattle and other goods were received as cur¬ 
rency, and appears to have been much 
higher than the market price, or eeap^giid. 
Ant. Inst. England. 

ANHLOTE, a single tribute or tax, paid ac¬ 
cording to the custom of the country, as 
scot and lot. Leges, Wm. I., c. 64. 

ANICHILED, annulled, cancelled or made 
void. Blount. 

ANIENS, or ANIENT, void, of no force or 
effect. F. N.B.214. 

Animaliafera, si facta sint mansueta, et en con- 
suetudine eunt et redeunt, volant et revolant 
ttt eerd, eygni, tjf‘c., eo usque nostra sunt, et 
ita intelUguntwr, quamdiu habuerunt animam 
revertendi. 7 Co. 16.—(Wild animals if they 
be made tame, and accustomed to go out, 
return, fly away and fly back, as stags, 
swans, &c., are so far our property, and con¬ 
sidered to belong to us, as they have the in¬ 
tention of returnin|^ to us.) 

ANIMALS, dbtingtt»hed, legally, into domita, 
or tame animals, and fera natura, or 
wild animals. 8tephsn*s Com., vol. 2, p. 
67. 

Animus hominis est anima scripti. 3 Bulst. 67. 
—(The intention of a man is the intention of 
his writing.) 

ANN, or ANNAT, half year’s stipend, over 
and above what b owing for the incumbency, 
due to a minister’s relict, child, or nearest 
of kin after bis decease. Scotch Law. 

ANNALES, yearlings or young cattle from 
one to two years old. Cowel. 

ANN ATS, or ANNATES, first fruits. TWmes 
de Ley, 40. 

ANNEALING OF TILE [Onalan, Sax., ac- 
cendere, Lat.], burning or hardening tiles, 
which are made of burnt day, used for co¬ 
vering bouses. 17 Bdwd. IV., c. 4. 

ANNEXATION, uniting lands to the Crown 
and declaring them inalienable. Abo the 
appropriating of church lands by the Crown, 
and the union of land lying at a dbtance 
from the kirk to which they belong, to a 
kirk to which they are contiguous. Scotch 
Law. 

ANNIENTED, abrogated, frustrated, or 
brought to nothing. Litt, e. 3, «. 741. 
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AVNIVBRSARY DAYS, solemn days ap- 
pointed to be celebrated yearly in com¬ 
memoration of the death or martyrdom of 
saints; or the days, whereon, on the return 
of erery year, men were wont to pray for the 
souls of dead friends, according? to the cus¬ 
tom of the Roman Catholics, mentioned in 
the siatnte of I Edwd. VL, c. 1-1. lAb. 
Rawus, a. 134. It is a day annually obserred 
at our two Universities, &c., in gratitude to 
their founders and benefactors. It was an¬ 
ciently called year-day or mind day. Jacob. 

ANNI-NUBILES, the marriageable age of 
womao. 2 Co. LUt. 434. 

ANNO DOMINI (abbreviated A.D.) The 
Cbristinn computation of time, from the 
incarnation of Jesus Christ, which is gene¬ 
rally inserted in the dates of public writing, 
aad private assurances, together with the 
year of the sovereign’s reign, but both are 
not necestovy. It is called the “ Vulgar iEra.’* 
Scaliger, a high authority in chronology, 
classes the Nativity of the Saviour among the 
mysteries that will never be discovered. 
Gres well advances as a conjecture, that the 
day of the Nativity is that on which the Pas¬ 
chal Lamb was set apart preparatory to tite 
sacrifices, that is on the tenth of Nlsan, an¬ 
swering to the fifth April, in the year of 
Rome, 750, four years before the vulgar »ra. 
The Romans began their sera from the build¬ 
ing of Rome, 753 B. C.; the Greeks com¬ 
puted time by Olympiads, first observed by 
tlie Idasi Dactyli, B. C. 1453. Ijempriere j 
MaebridJs Diainsaron. 

ANNOISANCE, or ANNOYANCE, any hurt 
done to a place, public or private, bj placing 
anything tiiereon that may breed infection, 
or by encroachment, or such like means. It 
is the tame as luncance or nmtanee. 22 Hen. 
nU., e. 6 . 

ANNUA PENSIONS, an ancient writ to 
provide the King’s chaplain, unpreferred, 
with a pension. Reg. Orig. 165, 307. 

ANNUALE, the yearly rent or income of a 
prebendary. Cowel. 

ANNUALIA, a yearly stipend assigned to a 
priest for celebrating an anniversary, or for 
saying continued masses for the soul of a 
deceased person. Bhnnt. 

ANNUITY, a yearly payment of a certain sum 
of money, granted to a person for life, for 
years, or in fee, chargeable upon the person 
of the grantor; it, therefore, differs from a 
rent-charge, which is charged upon the land. 
Doctor and Student^ Dial. 1, c. 3; Stephen’s 
Com.^ roL 2,p. 26. By 53 Geo. 111., c. 141, 
repei^i^ the 17 Geo. III., c. 26, and itself 
amended by the 3 Geo. IV., c. 92, and 7 Geo. 
IV., c. 75, it » directed, that upon the sale 
of any annuity or rent-charge granted for 
one or more life or lives, or for any term of 
years or neater estate, determinable on one 
or more ufe or lives, a memorial of the date 
aad natnre of the security, the names of the 
pities, cestui que trusts, cestui que pies, and 
witnesses, the consideration money and the 
manner in which it was pmd, and the amount 
of such annuity or rent charge, shall, within 


Adrty days after its execution, be enrolled ih 
the bourt of Chancery, otherwise the secu¬ 
rity shall be null and void ; and that in case 
of collusive practices respecting the conside¬ 
ration, the Court in which any action is 
brought or judgment obtained upon such 
collusive security, may order the same to be 
cancelled, and the judgment (if any) to be 
vacated, and also that all contracts for the 
purchase of annuities from infiuits shall re¬ 
main utterly void and he incapable of confir¬ 
mation, after such infants attain their majo¬ 
rity. These acts do not e.xtend to any an¬ 
nuity or rent-charge ^ven by will, or by 
marriage settlement, or for the advancement 
of a child, nor to anv annuity or rent-charge 
secnred upon freehold, copyhold, or custom¬ 
ary lands in Great Britain or Ireland, or in her 
Majesty’s possessions beyond the seas, or by 
actual transfer of stock in the public funds, 
nor to any voluntary annuity or rent-charge 
mnted without regard to pecuniary consi¬ 
deration or money’s worth, nor to.any an¬ 
nuity or renUcharge granted bv any body 
corporate or under any authority or trust 
created by act of Parliament. It is the duty 
of the grantee to enrol a memorial of the an¬ 
nuity, for the full particulars of which con¬ 
sult Sugden’s Vends, and Pure. vol. 3, p, 
350, et. seq. 

ANNUITIES OF TEINDS, t. e., tithes, are 
10 s. out of the boll of teind wheat, 8s. out 
of the l>oll of beer, less out of the boll of 
rye, oats, and peas, allowed to the Crown 
yearly out of the tiends not paid to bishops or 
set apart for other pious uses. Scotch Law, 

ANNULUM ET BACULUM, a ring and 
astoral staff or crosier, the delivery of which 
y the prince, was the ancient mode of 
granting investitures or bishoprics. 1 BL 
Com. 377. 

ANNUM LUCTUS, the year of mourning, 
during which the widow, by the ordinances 
of the civil law, could not marry, to prevent 
the inconvenience of a widow bearing a 
child, which, by the period of gestation, may 
be the child either of her deceased or her 
present husband. Cod. 6, 9. 2. 

ANNUS DELIBERANDI, the year allowed 
by the Seottisb law for the heir to deliberate 
whether be will enter upon his ancestor’s 
lands, and represent him. Entry has very 
serious effects, and, therefore, this time is 
given for consideration; it commences at 
the ancestor’s death, unless in the case of a 
posthumous heir, and then from his birth. 
Scotch Law. 

ANOMY [a priv., and tdfios, Gk., law], 
breach otlaw. 

A non posse ad non esse sequitur argumentum 
necessarie negativi, Ucet non t^rmatM. 
Hob. 336.—(If a things be not possible, an 
argument in the negative may be deduced, 
namely, that it has no existence; but an ar¬ 
gument in the affirmative cannot he deduced, 
namely, that if a thing is possible, it is in 
existence.) 

ANRHAITH [an^rhaith, lawless], spoil. 
Ant, fnst. Wales. 
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ANRHAITH-ODDEV, spoliatioD, suffenmce. 
A term used when » person’s i^oods were 
confiscated and seized by the lord. Ibid, 

ANRHAITH-GRIBDDAIL, pilfering, spolia¬ 
tion. A term for the graver spoliation to 
be exercised towards a homicide. Ibid. 

ANSEL, or ANSUL, an ancient manner of 
weighing by hanging scales or hooks at 
either end of a beam or staff, which being 
lifted by the middle, di^c^itvered the equality 
or difference between tbe weight at one end 
and the thing weighed at the other. Termes 
de Ley, 66. 

ANSWER IN CHANgERY. Itisadefence 
upon the merits, and generally controverts 
the allegations stated in the plaintiff’s bill, 
or some of them, and states facts showing 
the defendant’s rights in the subject of tbe 
suit, it sometimes admits the truth of the 
case made out by the liill, and either with or 
without stating additional facts, submits the 
qoeslioDS, arising upon the case thus made, 
to tbe judgment of the Court. If the an¬ 
swer do not state anv new facts, or such only 
as the plaintiff is willing to admit, no further 
pleading is necessarv, nut the cause may be 
set down on bill and answer. ^If, on the con¬ 
trary, the plaintiff deny the truth of the 
answer, be files a replication, which puts the 
cause at issue. The answer, where relief is 
sought, properly consists of two parts, per¬ 
forming, in fact, a double office, first, tbe 
defendant’s defence to the case as disclosed 
in the bill, and second, the defendant’s ex¬ 
amination on oath, as to the facts charged 
against him, of which a discovery is sought 
numbered interrogatories. It combines 
two proceedings, which are separated in tbe 
practice of the Ecclesiastical, though not 
always in the Admiralty Courts. Where 
there are several defendants, each is entitled, 
if he like (subject to an ultimate question 
as to costs, if the proceeding be oppressive), 
to put in a separate answer, although they 
have a common defence. The form of the 
answer is borrowed from the civil law, it is 
filed with the Clerk of Records and Writs, 
signed by the defendant upon oath, except 
in the case of peers, who w^e their honour, 
Quakers, who solemnly affirm, and corpora¬ 
tions, who only set their seal to it. It is taken, | 
in town, before a Master Ordinary, or a 
derk of Records and Writs, and, in the | 
country, before commissioners, duly ap-i 
pointed. Counsel signs the answers in town | 
cases, but not in country cases, the com mis -1 
sioners being responsible for the propriety I 
of its contents, at it is supposed to be taken 
by them from the mouth of the defendant, 
as, indeed, was formerly the practice. The 
defendant’s oath and signature may be dis¬ 
pensed with, by an order of the Court ob¬ 
tained upon the plaintiff’s consent thereto. 
Consult MUf. Eq. PI. hu Jeremy, 16, 16; i 
Cooper Eq. PI. 325, 826; Com. on 

Equity Pleadings, ch. Id; SmU£*$ Practice, 
and DanieVs Practice, title “ Answer.” 

ANTAGOGB, a figure in rhetoric, by which, 
when the accusation of the adversary is un¬ 


answerable. we load him with tbe same or 
other crimes. Encyc. Land. 

ANTANACLASIS [Lat., from beraraMkim, 
Gk., to repurcuss], a figure in rhetoric, 
when the same word is repeated in a different, 
if not in a contrary signification; as. In 
thy youth learn some craft, that in oid age 
thou mayest get thy living without craft. J t 
is also a returning to tbe matter at the end of 
along parenthesis, as. Shall that heart (which 
does not only feel them, but hath all motion 
of his life placed in them), shall that heart, 
I say, Ac. Ibid. 

ANl'ANAGOliE [from irrl, against, iedym, 
Gk., to lake up]. In rhetoric, a reply to au 
accusation by way of recrimination. Ibid. 

ANTEJURAMENTUAJ, or PKiEJURA- 
MENTUM, an oith taken by the accuser 
and accused before any trial or purraiion. 
The accuser swore that he would pro¬ 
secute, and the accused was to swear on the 
day of ordeal that he was innocent. Leg. 
Athelstan apud Lombard, 23. 

ANTHORISMUS. In rhetoric, denotes a con¬ 
trary description or definition of a thing fro in 
that given by the adverse party. Thus, if 
the plaintiff urge, that to take anything 
away from another %vitbout his knowledge or 
consent is a theft, this is called hpos, or defi¬ 
nition. If the defendant reply, that to take 
a thing away from another without his know¬ 
ledge or consent, provided it be done with 
design to return it to him again, is not theft, 
this is an hrBo^idu, Jbid. 

ANTICHRESIS, in tbe civil law, a covenant 
or convention, whereby a person borrowing 
money of another engages or makes over his 
lands or goods to the creditor, with the use 
and occupation thereof, for the interest of 
the money lent. This covenant was allowed 
of by the Romans, among whom usurv was 
prohibited; it was afterwards called Mort- 
gage, to distinguish it from a simple engage¬ 
ment, where the fruits of ihe ground were 
not alienated, which was called Wir^gage, i. 
€., vivum vadium* Encyc, Land. 

ANTIENT DEMESNE. See Jncient De- 
mesne. 

ANTINOMY [^1, i^inst, and eiiies, Gk. 
law]. A contradiction between two laws or 
two articles of tbe same law. Encyc. Land. 

ANTIPELARGIA, an ancient and righteous 
law, whereby children were obliged to furnish 
necessaries to their aged parents. The ct- 
conia, or stork is a bird famous for tbe care 
it takes of its parents, when grown old. 
Hence, in some Latin writer^, this is ren¬ 
dered lex cscofiiarta, or the stork’s law. 
Encyc. Lend, 

ANI’ISTITJUM, a monastery. Blount. 

ANTITHELARIUS, the recriminating upon 
tbe accuser of the same crime, which he 
has charged against tiie accused. CasnUus, 

ANTIVESTJEUM, the Land’s End, in Corn¬ 
wall. 

ANTONA, the river Avon, in Warvrickshirc. 

APATJSARIO, an agreement or compact. 

’ Upton, lib. 2, c. 12. 
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APIACUM, Pkp Caftle* ia Camberlaad. 

AfUesjuris non smU jura. G«>. Lilt. 304.— 
(Poiato of law are aot laws.) The inge- 
oui^ of special pleaders wodd frequently 
saciifii^ the spint of our laws upon the 
altar of technicality, were it not fur this 
masim, which prevents subtle 
divertinif the stream of justice, 
frequently regret the occurrences of technical 
objections to the pleadings, depriving par¬ 
ties of their just and moral rights, but, per- 
hsps, upon the whole, it would be a subject 
of deeper regret, if, in order that supposed 
justice should be done, a remedv be applied 
to a particular hardship, unsettling the es- 
tablkbed rules of pleading, and introducing 
laxity and uncertainty. OaUoway v. •/ocA- 
wm 3 Scoit, N. P. 773. 

APORIARE, to bring to poverty, to shnn or 
avoid. Wah. in R. 2. 

APOSTACY, a.total renunciation of Gbristi- 
anity, by embracing a false religion, or no 
relieion at all. 4 Bl. Com. 43. 

APOSTaRE, to violate, break, or transgress. 
BUmnt s Lep. E4w. Conf. c. 36. 

AWSTATA CAPIENDO, a writ formerly 
issued against an apostate, or one who had 
violated the rules of his religious order. It 
wu addressed to the sheriff to deliver the 
defendant into the possession of the abbot 
or prior. Reg. Orig. 71, 267. 

APOTHECARIES, persons who prepare me- 
dicinea. Their practice in England and 
Wales is regulated by 55 Geo. III., c. 194. 

APPARATOR, or APPARITOR, a mes¬ 
senger, who citee and arrests offenders, and 
executes the decrees of the judges of the 
Spiritual Courts. Cowel. 

APPARATOR COMITATUS, an officer for¬ 
merly so called, for whom the sheriffs of 
Buckinghamshire had a considerable yearly 
allowance. Hales^ Sher. Aceo. 104. 

APPARENT HEIR, or APPEARAND HEIR, 
the eldest son of a person, possessed of pro- 
poty, to whom it will descend, if he outlive 
his parent dying intestate. In the Scotch 
Iaoc, he is the person to whom the succes- 
siun has actu^y opened, and who so re¬ 
mains until his regular entry on the lands by 
service or infeftment on a precept of dare 
amstat. Scotch Diet. 

APPARLEMENT {parfdiUment, Fr., in like 
manner], a resemblance or likelihood. 2 
Ric. II. st. I, c. 6. 

APPARURA, furniture and implements. 
BUnmt. 

appeal, til 3 removal of a cause from an 
inferior to a ta][>erior court. 3 Bl. Com. 55. 
—Criminally, it was an accusation by a pri¬ 
vate subject against another for some heinous 
crime, demanding punishment on account 
of the particular mjnry suffered, rather than 
for the offence against the pubhe. Crimi¬ 
nal appeals were either capital or not capi¬ 
tal: capital were subdivided into 1. appeals 
of death or murder; 2. appeals of larceny 
or robbery; 3. appeals of rape; 4. appeals 
of arson, which are all obsolete and superse¬ 
ded by 59 Geo, HI., c. 46; not capital were 


exceptions 
The Courts 


ds paes, ds phgis, de impfwmamauto, and 
mayhem, superseded by actions of trespass. 
Leach's Hawk. P. C. ii. 285. Consult 
KendaU^s Arguments on Trial by Battel. 

APPEAL TO HOME, abolished by 24 Hen. 
VIII., c. 12, and 25 Hen. VUl., c. 19.21. 

APPEARANCE. When a person U served 
with a summoning process from a Court be 
generally comes into such Court to defend 
himself, which is done, in the Courts of 
Law and Equity, at Westminster, by enter¬ 
ing an appearance with the proper officer. 
If he do not appear within the time allowed, 
which is eight days after service of writ of 
summons at common law, and also eight 
days after service of a subpoena to appear 
and answer in equity, the plaintiff may 
enter an appearance lor him at common 
law by filing an affidavit of the service of 
the writ, which is called an appearance 
see. stat. (t. e., secundum statuti auctori- 
totem, according to the authority of 
the stat.), 12 Geo. 1. c. 29, and see 5 Geo. 
JI. i\ 27. This appearance most he entered 
within funr terms next after service of writ. 
Cook V. AUen, 3 T^r. 378. And in equity, 
the plaintiff may, provided such non-ap¬ 
pearing defendant be not an infant or a per¬ 
son of weak or unsound mind, after tbe expi¬ 
ration of eight days and within three weeks 
from the time of service of the subpoena apply 
to tbe record and writ clerk to enter an 
appearance for such defendant; and, no ap¬ 
pearance baring been entered, the record and 
writ clerk is to enter such appearance accord¬ 
ingly, upon being satisfied by affidavit that 
the subpana was duly served upon such de¬ 
fendant personally, or at bis dwelling-house 
or usual place of abode; and, after tbe expi¬ 
ration of such three weeks, or after the time 
allowed to such defendant for appearing has 
expired, in any case in which tbe record and 
wrh clerk is not hereby required to enter such 
appearance, the plaintiff may apply to the 
Court for leave to enter such appearance for 
such defendant; and tbe Court being satis¬ 
fied that tbe subpana was duly served, and 
that no appearance has been entered for such 
defendants, may, if it so think 6t, order the 
same accordingly. Ord. 29, of 8M May, 
1845. 

There are several modes for a defendant 
to appear:— 

1 . ia iierson. 

2. by attorney. 

3. by guardian. 

4. by committee. 

In capital criminid offences, the accused 
must always appear and plead in person, and 
likewise in appeal or on attachment, but in 
offences under tbe degree of capital, an ap¬ 
pearance may, by favour of tbe Court, be 
entered by attorney. 2 Hawk. P. C., c. 22, 
s. 1; Cro. Jac. 462. 

APPELLANT, tbe party appealing; tbe party 
resisting the appeal is colled Respondent. 
Encyc. Land. 

APPELLATE, appealed against. Ibid. 

JppeUatione fundi, omne ad^dum ei omuis ager 
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eontinetur. 4 Co. 87.—(The word **/uMdui** 
includes every building and purUon of 
grouud.) 

APPELLEE, one who is appealed against or 
accused. Eneyc, Land. 

APPELLOR, a criminal who accuses his ac¬ 
complices, one who challenges a jury, Ac. 
Ibid. 

APPENDANT, a thing of inheritance belong¬ 
ing to another inheritance which is m(»re 
worthy: as an advowson, common, Ac., 
which may be appendant to a manor, com¬ 
mon of fishing to a freehold, a seat in a church 
to a house, Ac. It differs from appurtenance, 
in that appendant roust ever be by prescrip¬ 
tion, t. e., a personal usage foracon^^iderable 
time, while an appurtenance may be created 
at this day, for if a grant be made to a man 
and his heirs, common in such a moor fur 
his beasts levant or couching upon his manor, 
the commons are appurtenant to the manor 
and the grant wilt pass them. Co. lAtt. 121 b. 

APPENDITJA, pertinences of an estate. 
Blount. 

APPENNAGE, or APENNAGE, a child's 
part or portion, and is properly the portion 
of the King’s younger children in France, 
where by a fundamental law, called the law 
of appennages, the King’s younger sons have 
duchies, counties, or baronies granted to 
them and their heirs, Ac.; the reversion 
being reserved to the (3rown, and all matters 
of regality as to coinage and levying taxes in 
such territories. SpAm.; Cowel. 

APPENSURA, the payment of money at the 
scale or by weight. Spelm. 

AppUcatio eat vita regulaa. 2 Buis. 79.— 
(Application is the life of a rule.) 

APPODlARE, to lean on or prop up anything. 
Wala. 1271; Mat. Paria Chron. 

APPOINTMENT, a common law deed or 
conveyance of a derivative nature relating to 
or dependant on some precedent assurance, 
in which a power to appoint to certain uses 
has been created or preserved to the party 
therel^ granting or appointing. Co. IMt. 
80. There is a distinction between an ap¬ 
pointment and declaration of a use, the lit¬ 
ter is that original disposition of the use by 
the express consent of the parties, which 
prevents it from following any implied de- 
bignstion, which the rules of law might 
otherwise prescribe, but an appointment is 
the limitation of the use by a separate in¬ 
strument derived from and conformable to 
a power reserved or contained in the original 
conveyance, by which the seisin to serve 
those uses is transferred. The limitation of 
uses thus maile under the power must neces¬ 
sarily alter, abridge, or suspend the use pre¬ 
viously declared upon such original convey¬ 
ance. Such are the powers usually reserv^ 
in settlements of leasings, jointuring, sell¬ 
ing, exchanging and charging. SandePa 
Uaea and Truata. vol. 2. p. 87- 

APPONERE, to pledge or pawn. Neubrip, 1. 

1. c. 2. 

APPORTIONMENT, a division or partition 
of rent, common?, Ac., between two or more 


persons. As to the apportionment of rents, 
the 11 Geo. II., c. 19, s. 16, enacts ** that if 
any tenant for life shall happen to die before, 
or on the day on which any rent was reserved 
or made payable upon any demise or lease 
of any lands, tenements, or hereditaments, 
which determined on the death of any such 
tenant for life, that the executors or admi¬ 
nistrators of such tenant for life, shall and 
may, in an action on the case, recover of and 
from such under-tenant or tenants of such 
lands, tenements, or hereditaments, if such 
tenant for life die on the day on which the 
same was made payable, the whole, or if be¬ 
fore such day, then a proportion of such rent 
acconliiig to the time such tenant for life 
lived of the last year or quarter of a year, or 
other time in which the said rent was grow¬ 
ing due as aforesaid, making all just ^low- 
ances, or a proportionable part thereof res¬ 
pectively.” This statute has been extended 
in equitv to tenants in tail. And Lord 
Hardwicke thought the act extended to a 
tenancy for 99 years, determinable on lives ; 
to a tenant in tail after possibility of Issue 
extinct, and to an estate-tail in a woman em 
proviaione viri. Ambl. 198; Paget v. Lee, 
MS. The 4 A 6 Wm. IV., c. 22, extends 
the law of apportioning rent to all rents, 
charges, annuities, and payments, made at 
fixed periods. 

APPORTUM, the revenue nr profit which a 
thing brings to the owner, and commonly 
used for a corody or pension. Blount. 

APPOSAL of sheriffs, charging them 
with money received upon their accounts in 
the Exchequer, 22 A Car. II., c. 22. 

APPRAISERS, persons sworn to make a true 
value of goods and furniture, and are com¬ 
pelled to take them at their own appraise¬ 
ment, if valued too high. 11 Sdw. /. Stat. 
Acton Bumel. 

APPRAISEMENT, the act of valuing goods 
and furniture, Ac. 

APPREHENDING OFFENDERS, persons 
active in so doing are allowed coinpensatioii 
in certain cases specified in 7 Oeo. IV., c. 
64, s. 28. 

APPRENDRE, a fee or profit. Cowd. 

APPRENTICE, a person bound by indentures 
to a tradesman or artificer, who covenants to 
teach him his trade or mystery. Consult 
Bird or Ckiitg on the Lawa of Apprentices, 
S^e. 

APPROBATE, or REPROBATE, a person 
who takes advantage of one part of a deed 
and rejects the rest. Scotch Law. 

APPROPRIATION, the annexing of some 
ecclesiastical benefice to the proper and per¬ 
petual use of some religious houscr Ac., just 
as impropriation is the annexing a benefice 
to the use of a lav person or corporation. 
Appropriation may be severed and the church 
become disappropriate, if a patron or appro- 
priator present a clerk, who is properly in¬ 
stituted and inducted, for he would then be¬ 
come complete parson; also, if a corporation, 
possessing the benefice, is dissolved, the par¬ 
sonage becomes disappropriate at common 
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law. 2 Bm’# Bcefe. Low, 347; Haggards 
Rep. Eeeks» Comrts, 162. 

APPKOPRIARB COMMUNIAM, to dis- 
eummoo aod enclote aoy parcel of land 
which waa before open common. Paroeh, 
Aniiq. 336. 

APPROPRIETARY, a lay possessor of the 
profits of a benefice. 

APPROVE, to augment a thing to the utmost. 
2Inst. 474. 

APPROVEMENT, t. e., iinprotement. Pro¬ 
fits of land; also, where a person has a right 
of rotomon on the lord’s waste, and the lord 
encloses part of the waste, leering suflicient 
eoininon. Crtmm. Juris, 162; Reg. Jud. 8. 9. 

APPROVER, or PROVER, a criminal oflfender, 
who accuses others to be guilty of the same 
ofiTeoce, and is admitted as a tritness at the 
discretion of the Court to give esidence 
agdinst his companions in guilt. It is ?ul- 
jTsrly called ** King's eridence." A criminal 
who has pleaded ‘'not guilty” cannot be 
such witaess. This testimony must neces* 
Bsrily be of an unsatisfactory nature, as the 
approver’s hopes of lenity and pardon must 
ntterially depend upon the conriction of his 
confederates. It is, therefore, seldom used 
without offering confirmatory eridence, un¬ 
less in misdemeanours, when a conriction 
may ensue upon the uncorroborated eri¬ 
dence of an accomplice. If an accomplice 
act fairly and openly, and discover the whole 
tmth, although he u not entitled of right to 
a pardon, yet the usage and practice and 
lenity of the Court, is to stop the prosecu¬ 
tion against him, and he has an equitable 
tide to a recommendation to the royal 
mercy, which holds out a hope that accoin- 
plires so conducting themselves and bring¬ 
ing others to justice, shall themselves escape 
punishment and be pardoned. Cowp. 

Bat this course of admitting approvers has 
been long disused, for the truth is, as Sir 
filatthew Hale observes, that more mischiefs 
bare arisen to good men by these kind of 
approvements upon false and malicious ac- 
ensations of desperate villains, than benefit 
to the public by the discovery and conviction 
of real offenders. 2 Hale, P. C., c. 29; 4 
BL Com. 330. The practice now is to ad¬ 
mit accomplices to give evidence for the 
Crown, unoer an implied promise of pardon, 
on condition of their maaing a full and fair 
confession of the whole truth. 

APPROVERS, bailiffs of brds in their fran¬ 
chises. Sheriffs are called the King’s ap> 
provers in 1 Edw. III., c. 8. . Termes de 
Beg. 49. 

APPRUARE, to take to one’s use or profit, 
Wm. 11,, c. 20. Cowel. 

APPRY8INO,when, by letters, a debitor is 
charged to appear before a messe^er (who, 
is XM ease, represents the sheriff;, to bear 
the land spedoed in the letter apwysed by 
inquest and declared to belong to me credi¬ 
tor forjwyment of his debts. Scotch Law. 

APPURTONANCES, belonging to, as ham- 
leb to a manor, and common of pasture, 
tsrbsry, Ac., liberties and services, out¬ 


houses, yards, orchards and gardens are ap¬ 
purtenant to a messuage, but lands cannot 
properly be said to be appurtenant to a mes¬ 
suage. Com. Dig., tit. Appendani and Ap^ 
purtenant. 

A pftaetpa/iortAtts seu dignioribus est inehoan- 
dum. Co. Litt. 18.— (We are to begin with 
the most worthy and principal parts.) 

A PRIORI. All arguments may be divided 
according to the relation of the subject-mat¬ 
ter of the premises to that of the conclusion, 
into (a), i priori (from the antecedent to 
the consequence), or those of such a nature 
that the premises would account for the con¬ 
clusion, were that conclusion granted ; and 
{$), k posteriori (from the consequence to 
the antecedent), or those whose premises 
could not have been used to account for the 
clnclusion. The former class is manifestly 
arguments from cause to effects, since to 
account for anything signifies to assign the 
cause of it.—^"Ine latter class compr^euds 
all other arguments. 

Archbishop Whately (Rhetoric, chap. 11. 
$ 2), thus distinguishes these two kinds of 
arguments:—“The only decisive test bw 
which to distinguish the arguments whicn 
belong to the one and to the other of these 
classes, is, to ask the question, ‘ Supposing 
the proposition in question to be admitted, 
would this statement here used as an argu¬ 
ment, serve to account for and explain the 
truth, or not ?’ It will then be readily re¬ 
ferred to the former or to the latter class, 
according as the answer is in the affirmative 
or the negative; as, e. g., if a murder were 
imputed to any one on the grounds of his 
’ having a hatred to the deceased, and an in¬ 
terest in his death,’ the argument would be¬ 
long to the former class; because, supposing 
his guilt to be admitted, and an enquiry to 
be made how he came to commit the mur¬ 
der, the circumstances just mentioned would 
serve to account for it, but not so with res¬ 
pect to such an argument as his ' having 
blood on his clothes,’ which would, there¬ 
fore, be referred to the other class.” 

DE AQUA FRISCA, Freshwater. 

AQUA PONTANUS, Bridgewater, in Somer¬ 
setshire. 

AQUiE CALI DA. AQUAE SOLIS, AKE- 
MAN-CCSTER, Bath, in Somersetshire. 

AQUiEDON, Ediure, mdgh Eatoun. 

A(iU/E DUCTUS, two servitudes, one aright 
to carry a water-course through another’s 
ground, the other to water cattle at a river, 
well, or pond. Scotch Law. 

AQUiEDUNENSIS SALTUS, Waterdon. 

AQUiEDUNUM, Aicton. 

ACJUAOE, a watercourse, or toll paid for 
water carriage. Blount. 

AQUiEUDENSIS PONS, Eiford, 

AQUIL^DUNUM, Hoxton. 

ACjUlTANlA, Aquitain, now containing 
Guienne and Gascony. 

A. R., anno remi, the year of the reign, as 
A. R. V. R. 9; (Anno regni VictoruB Reginss 
nono); in the ninth year of the reign of Queen 
Victoria. 
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ARAB A NT, applied to those who held by the 
tenure of ploughing and tilling the lord’s 
lands within the manor. CoweL 

ARACE, to rase or erase. Blount. 

ARAHO, to make oath in the church or some 
other holy place. All oaths were made in 
the church upon the relics of saints, accord¬ 
ing to the Ripuarian Laws. Cowel. 

A RATI A, arable grounds. Blount. 

ARaTRUM TERRifi, as much land as can be 
tilled by one plough, and which is done by 
the tenant as a service for his lord. Cowel. 

ARBEIA, Ireby, in Cumberland. 

ARBITRAMENT, the award or decision of 
arbitrators upon the matter of dispute, which 
has been submitted to them. Termes de 
Ley, 50. 

ARBITRATION, the submitting of matters 
in dispute to the judgment of one, two, or 
more persons called arbitrators. Whart. 
Angl. Sacr. 1, 772. 

There are different modes of submitting 
questions to arbitration;—I. Where there is 
a cause in court, t. e„ where the matter in¬ 
tended to be submitted to arbitration is also 
the subject of an action pending in one of 
the Superior Courts at Westminster, the 
cause may be referred at any time before 
trial, by Judge’s order or rule of court; or, 
when the cause is called on by order of 

' Niei Prius, with or without a verdict being 
taken, as the parties shall judge proper. 
2. W*here there is no cause in Court, mat¬ 
ters in difference between parties, which are 
not the subject of any action pending at the 
time, may be referred to arbitration in any 
of the three following ways:—1st, by routuid 
bonds or other deed or written agreement 
of submission simply; 2dly, by such bonds, 
deed, or agreement, containing also the par¬ 
ties’ consent that such submission shall be 
made a rule of Court, in pursuance of 9 (k 
10 Wm. HI., c. 15 ,* and ddly, by parol 
agreement, in which case, however, the sub¬ 
mission cannot be made a rule of Court, 

. even although the parties consent to it. 

Courts of Equity will not enforce the spe • 
cific performance of an sgieement to refer 
any matters in controversy between adverse 
parties, deeming it against public policy to 
exclude from the appropriate judicial tri¬ 
bunals of the state any persons, who, in the 
ordinary course of things, have a right to 
sue there. Neither will they, for the same 
reason, compel arbitrators to make an 
award; nor when they have made an award, 
will they compel them to disclose the grounds 
of their judgment. The latter doctrine stands 
upon the same ground of public policy as 
the others, that is to say, in the first instance, 
not to compel a resort to these domestic tri¬ 
bunals, and, on the other hand, not to dis¬ 
turb their decisions, when made, except 
upon very cogent reasons. 

The Court of Chancery, in regard to its 
equitable jurisdiction is not a Court of Re¬ 
cord, but so far as concerns its Common Law 
jurisdiction, it is a Court of Record, and as 
such, it is apprehended (for there does not 


i) 

appear to be any decision on the point), that 
an application luay be made to the Lord 
Chancellor to make a submission a rule of 
Court; unless it be so, the language of the 
second sec. of 9 & lOWm. III., c. 15, would 
be unintelligible. Ckitty'a Arch. Prae. 
1220; Story^s Equity Juris., vol. IF.,p. 630; 
MaddocPs Equity, vol. II., title, “ Arbitra- 
tionJ* 

ARBITRATOR, or ARBITER, a disinte¬ 
rested person, to whose judgment and de¬ 
cision matters in dispute are referred. 
Termes de Ley, 50. 

The civilians make a difference between 
arbiter and arbitrator, though both found 
their power in the compromise of the par¬ 
ties : the former being obliged to judge ac¬ 
cording to the customs of the law; whereas 
the latter is at liberty to use his own discre¬ 
tion, and accommodate the difference in that 
manner which appears most just and equi¬ 
table. 

Arbitrio domini res sestimari debet. d Inst. 
27d.—(The BubjecUmatter is to be valued 
according to the award of the lord.) 

ArbUrium est judicium. Jeuk. Cent. 137.—(An 
award is a judgment.) 

^r5t7rtam est fudidum bom uiri, secundum 
wquum et 5ofi«m. 3 Bui. 64.»(An award is 
the judgment of a good man, according to 
truth and justice.) 

ilr5or dum crescit; Ugnwm cum crescere nescit. 
2 Bui. 82.-—(A tree is so called whilst grow¬ 
ing ; but wood when it ceases to grow.) 

AR(JA CYROGRAPHICA, a common chest 
with three locks and keys, kept by certain 
Christians and Jews, wherein all the con¬ 
tracts, mortgages, and obligations belonging 
to the Jews were kept to prevent fraud, by 
order of Richard Ist. Bov. Ann., 7d5. 

ARCHBISHOP [ertz^bischoff, Teut., archeve- 
que, Fr., archiepiscopus, Lat., 

Ok., of dpxflWy chief, and iwicmos, bishop, 
of iuuntowim, to take care ofj. I'hc chief of 
the clerg]^n bis province; he has supreme 
power under the Queen in all ecclesiastical 
causes, and superintends the conduct of 
other bishops his suttragans. The arcb- 
bishops are said to be inthroned, when they are 
vested in the archbisbopric. whereas bisbo]>s 
are said lo be installed. England has two 
archbishops, Canterbury and York. 'I be 
Archbishop of Canterbury is styled Primaic 
of all England, and the Archbisliop of V'ork 
Primate of England. Ireland has four, Ar¬ 
magh, Dublin, Cashel, and Tuam, of whom 
the former is Primate of all Ireland. 1 Bl. 
Com. 3?^!. ^ 

ARCHDEACON chief, and buutmdti. 

Gk., to minister], a substitute for the bishop, 
having ecclesiastical dignity and jurisdiction 
over the clergy and laity next after the 
bishop, either throughout the diocese or in 
some part of it only. He visits his jurisdic¬ 
tion once every year, and has a Court where 
he may inflict penance, suspend or excom¬ 
municate, prove wills, grant administra¬ 
tions, and hear ecclesiastical causes, sulnect 
to an appeal to the bishop, by 24 Hen.Vfll., 
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c. 12. He examines candidates for holy 
orders, and indacts clerks, upon receipt of 
the bishop’s mandate. Wood^a Inst, 30. 
The Law styles him the bishop’s vicar or 
rkement. j 

ARCHERV, a service of keeping a bow for the | 
lord’s nse in the defence of ms castle* Co, 
LUt, 157. 

ARCHES COURT (ncrta de arcubus), A 
Court of appeal belonginf^ to the Archbishop 
of Canterbury, the jud^e of which is called 
the Dean of the Arches, because his Court 
was anciently held in the church of Saint 
Mary-le-Bow iaimetu Marin de arenbua), so 
named from the steeple, which is raised 
upon pillars, built archwise, like so many bent 
bows. It is now held, as also the other prin¬ 
cipal spiritual courts, in the hall belonpng 
to the collej^e of civilians, commonly called 
Doctors* Commons. Its proper jurisdiction 
is only over the thirteen peculiar parishes 
beloni^ng to the archbishop in Lonoon, but 
the office of Dean of the Arches having been 
for a long time united to that of the Arch¬ 
bishop’s principal official, the Judge of the 
Arches, in right of such added office, re- 
ceives and determines appeals from the sen¬ 
tences of all inferior ecclesiastical courts 
within the province. There was formerly 
an appeal to the King in Chancery, or to a 
Court of Delegates appointed under the 
Great Seal by 25 Hen. VIll., c, 19, as su¬ 
preme head of the English church, instead 
of to the Bishop of Rome, who originally 
exercised the jurisdiction, but now the ap¬ 
peal is to the Judicial Committee of the 
Prity Council, according to 2 & 3 Wm. IV., 
c. 92, and 3 Wm. IV., c. 41. A suit is com¬ 
menced in the Ecclesiastical Court by citing 
the defendant to .appear and exhibiting a 
libel containing the con^aint against him, 
to which be answers. Proofs are then ad¬ 
duced, and the Judge pronounces decree 
npQQ hearing the arguments of advocates, 
wiiich is then carried into effect. Consult 
Bunds Ecclesiastical Law, 

ARCHIVES [area, Lat., a chest], a chamber 
or place where ancient records, charters, 
and evidences belonging to the Crown, the 
Coarts of Chancery, Exchequer, or those of 
a community, city, or family, &c., are kept. 
It is sometimes used for the writings them¬ 
selves, thus we say the archives of a college, 
a monastery, &c. Cawel. 

ARENTARE, to rent or let out at a certain 
rent. Elount, 

ARERIES&IENT, hindrance, surprise, af- 
friglitment. lUd, 

A Ttscriptis valet arffmneutum, Co. Litt. 11.— 
(An argument drawn from rescripts is sound.) 
A rescript is a decision of tne Pope or 
Emperor on a difficult or doubtful point of 
law. 

AHGADIA, or ARGATHALIA, Argyleshire 
Id Scotland. 

argentum ALBUM, silver coin, or pieces 
of bnllion wluch anciently passed for money. 
Spebn, 

ARGENTUM DEI, God’s money, i. e,, mo¬ 


ney given in earnest upon the making of any 
bargain, hence arles, earnest. Blount, 

ARGIL, or ARGOIL, clay, lime, and some- 
times gravel, also the lees of wine gathered 
to a certain hardness. Law F)r, Diet, 

ARGUMENT, in rhetoric and logic, an infer¬ 
ence drawn from premises, the truth of which 
is indisputable, or at least highly probable. 
In reasoning, Locke observes that men ordi¬ 
narily use four sorts of arguments. The first 
is to allege the opinions of men, whose parts 
and learning, eminency, power, or some 
other cause, has gained a name and settled 
their repuutioii in the common esteem, with 
some kind of authority ; this may be called 
argumentum ad verecundiam. Secondly^ 
another way is to require the adversaries to 
admit what they allege as a proof or to re¬ 
quire a better; this he calls argumentum ad 
^imorantiam. A third way is to press a man 
with consequences drawn from his own prin¬ 
ciples or concessions; this is known by the 
name of ar^mcHtum ad hominem. Fourthly^ 
the using proofs drawn from any of the foun¬ 
dations of knowledge or probability; this 
he calls argumentum ad judicium, and ob¬ 
serves that it is the only one of all the four 
that brings true instruction with it, and ad¬ 
vances us in our way to knowledge. 

Argumenta ignota et obseura ad lueem rationis 
proferunt et reddunt splendida, Co. Litt. 
395.—(Arguments brii^ things hidden and 
obscure to the light or reason, and render 
them clear.) 

ARGUMENTOSUS,iogeniou8.Ar«i5./.l,c.l4. 

Argumentum ab mpoasibili plurimum vedet ta 
lege. Co. Litt. 92.—(An argument deduced 
from an impossibility greatly avails in law.) 

Argumenlum ab authoritate est fortissimum in 
lege, Co. Litt. 254.—(An argument from 
authority is most powerful in law.) 

Arwmentum ab inconvenienti est vaUduin i 
lege ; quia lex non permittit aUquod inconve- 
mens. Co. Liu. 258.—(An argument from 
what is inconvenient is ^ood !n law, for the 
law will not permit any inconvenience.) 

drgumentum k divisione est fortissimum in jure. 
6 Co. 60.—(An argument from division is 
roost powerful in law.) 

Argumentum b majori ad minus negativl non 
valet; valet b converso. Jeuk. Cent. 2S1.— 
(An argument from the greater to the less is 
of no force negatively, affirmatively it is.) 

Argumentum h simili valet in lege. Co. Litt. 
191.—(An argument from alike case avails 
in law.) 

ARICONIUM, Kenchesler, near Hereford. 

DE A RIDA VILLA, Drayton, or Dreydon, la 
Shropshire. 

ARIERBAN, or ARRIERE-BAN [according 
to Casseneuve, ban denotes the convening of 
the noblesse or vassals, who held fees im¬ 
mediately of the Crown, and arriere, those 
who only held of the Crown mediately], an 
edict of the ancient Kings of France and 
Germany, commanding all their vassals, the 
noblesse, and the vassals’ vassals, to enter 
the army, or forfeit their estates on refusaL 
Spebn. 
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ARIETUM LEVATIOy an old sponive ex¬ 
ercise, supposed to be the same with run- 
ninj; at the quintain. Cowel. 

ARISTOCRACY [ipurrot, greatest, and 
tcpwriv, Gk., to frovern], a form of govern¬ 
ment which is lodged in a council composed 
of select members or nobles, without a mo¬ 
narch, and exclusively of the people. 1 BU 
Com. 48; Taley'a Polit. Phi. ; Brougham'* 
Polk. Phi. 

Arma tn armatos sumere jura nnunt. 2 Jus. 
574 .— (The laws permit to lake arms against 
armed persons.) 

ARMA DARE, to dub or make a knight. The 
word *'arma’' is here rendered a sword, 
although a knight was sometimes made by 
giving to him the whole armour. Ken. 
Paroch. Antiq. 288. 

ARMA LIDEnA (free arms). When a ser¬ 
vant was set free, a sword and a lance were 
usually given to him. Leg. Wil., c. 65. 

ARMA ^IOLUTA, sharp weapons that cut, 
in contradistinction to such as are blunt 
{arma cmolita), which only break or bruise. 
Fleta^ 1. I, c. 33, par. 6. 

ARMA MUTARE, to change arms, a cere¬ 
mony observed in confirmation of a league 
or friendship. Blount. 

ARMA REVERSATA, reversed arms, a pun¬ 
ishment for a traitor or felon. Cowel. 

ARMARIA, ste Ai,mabia. 

ARMIGER, an esquire. A title of dignity 
belonging to gentlemen who bear arms. 
Ken. Paroeh. Antiq. 676.. 

ARMISCARA, an ancient mode of punbb- 
ment, which was to carry a saddle at the 
back as a token of subjection. J^elm. 

ARMORIAL BEARINGS, a device depicted 
on the (now imaginary) shield of one of the 
nobility, of which gentry is the lowest de¬ 
gree. The criterion of nobility is the bear¬ 
ing of arms or armorial bearings received 
from ancestry and descent. There is no¬ 
thing, however, to prevent persons assuming 
arbitrary insignia and armorial bearings to 
which they are not entitled s and all persons 
entitled to hear arms can register their ge¬ 
nealogies and families at the Herald’s Col¬ 
lege, St. Benilet’s Hill, London, on payment 
of a moderate fee, the heralds being the ex¬ 
aminers of these matters and the recorders 
of'genealogles. The 43 Geo. III., c. 161, 
imposes an assessed tax upon armorial bear¬ 
ings, whether borne on ^ate, carriages, 
seals, or in any other way. Persons keeping 
a coach or other carriage pay annually 
2/. Ss. Persons not keeping a coach, &c., but 
liable to the bouse or window duty, pay H.4s., 
and all other persons I2s. annudly. The 
3 Viet. c. 179 imposed an additional duty of 
10/. per cent, on all assessed taxes, which 
begun on the 14th May, 1840. 

Armorum appellaiione, non solum scuta et 
dii, et galeee, sed et fustes et lapides contu 
nentur. Co. Litt. 162.—(Under the words 
arms are included not only shields and swords 
and helmets, but also clubs and stones.) 

ARMOUR, and ARMS, things which a person 
wears for defence, or takes in hand, or uses 


in anger, to strike or cast at another. Arms 
are also insignia, i. e., ensigns of honour, 
which W(.'re formerly assumed by soldiers of 
fortune and painted cn their shields to dis¬ 
tinguish them, the ancient coat of mail not 
being a mark of distinction from its covering 
the whole body. King Richard I., during 
his crusade, made arms hereditary. Every 
subject in this realm has a right, springing 
from the indigenous principle of persumd 
liberty, to carry arms for defence suitable to 
his condition and degree and such as are 
allowed by law, which is embodied in the 
Bill of Rights, 1 VV. & M. 8. 2. c. 2. The 
2 Edw. III., c. 3, prohibits persons going 
armed under circumstances which may tend 
to terrify the people or indicate an intention 
of disturbing the public peace. The 60 Geo. 
111., c. 1, prohibits the training of persons 
without lawful authority to the use of arms, 
and authorises any justice of the p^ace to 
disperse any assembly of persons as he may 
find engaged in such occupation, and to ar¬ 
rest any of the persons present. Power is 
vested in the Crown, by 3 & 4 W. IV., c. 42, 
s. 104, to prohibit the exportation of arms, 
ammunition, and gunpowder out of this 
kingdom, and of licensing the importation of 
gunpowder for the use of the royal stores. 
As to arms in Ireland, see 1W. 4, s. 44, and 
6 & 7 Viet., c. 74 . 

ARMY. It is a constitutional principle that the 
raising or keeping a standing army within 
the kingdom during peace, unless it be by 
consent of Parliament, is contrary to law. 
1 IT. & M,, s. 2, c. 2; Montesq. Sp. Laws, 

а. 6. It has been judged necessary ever 
since 16^9, for the safety of the kingdom, 
the defence of the possessions of Great 
Britain, and the preservation of the balance 
of the European powers, to maintain, even 
in time of peace, a standing army, under the 
command of the Sovereign. 13 Car. II., e. 

б. An act of Parliament, therefore, passes 
annually (called the Mmiiiy Act), authoriz¬ 
ing the maintenance of the regular forces 
deemed necessary for the service of the 
State, who are, however, ipso facto, dis¬ 
banded at the expiration of every year, un¬ 
less continued by Parliament. Provision is 
made for the enlisting and billetting of 
troops, as well as their dinpersion among the 
several innkeepers and victuallers through¬ 
out the kingdom. And fur the government 
of the army, the Sovereign is empowered to 
make articles of war, which must be judici¬ 
ally taken notice of by all the judges and 
Courts; also to erect or grant authority to 
convene courts martial, with a jurisdiction 
to try and punish ofiences according to such 
articles of war, and the provisions of the 
Mutiny Act. Consult Mae Arthur on Courts 
Martial. 

ARNALDIA, a disease that makes the hair 
fall off like the aUrneda, or like a distemper 
in foxes. Bog. Moved. 693. 

ARNALIA, arable grounds. Domesday, tit. 
Essex. 

AROMATARIUS, a word often used for a 
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)pt)cer, bat not held good in law proceed- 
inen. 1 Fent. 142. 

ARPEN, or ARPENT, an acre or furlong of 
(H'f’and. According to Domesday Book, 
100 perches make an arpent. Blount. 

ARPEN TATOR, a measurer or surveyor of 
land. CoweL 

ARQUEBUSS, a short hand-gun, a caliver 
or pistol, mentioned in some of our ancient 
statutes. Ijow Ft. Diet. 

ARRACK, a spirit procured from distillation 
oQt of the Cocoa-nut tree, and imported from 
the East Indies, upon which a auty is pay¬ 
able. 

ARRAUTIO PEDITUM, arraying of foot 
soliiiers. I Edw. //. 

ARRAIERS, officers who had the care of the 
sokliers* armour, and whose hiisinets it was 
to see them duly accoutred. Commissioners 
are now appointed for the same purpose. 
Bhunt. 

ARRAIGN lad ratiomm ponere, to set in or¬ 
der], to call a prisoner to the bar of the 
Court to answer the matter charged upon 
him in the indictment. The arraignment of 
a prisoner consists of three parts, 1, calling 
him to the bar, and by holding up his hand 
or otherwise, making it appear that be is the 
party indicted. Holding up the hand is a 
lorre ceremony and is frequently dispensed 
with, it only being necessary for the prisoner 
to admit tliat be is the person indicted. 2, 
Reading the indictment to him distinctly in 
EogUsh, that he may fully understaud the 
charge. 3, Demanding whether be be guilty 
or not guilty, and entering his plea, and 
then demanding how he will be tried, the 
common answer to %vbich is by God and the 
rountry. The pleas upon arraignment are 
either the general issue, t. e., not guilty, or 
a plea iu abatement or in bar, or the prisoner 
may demur to the indictment, or he may 
confess the fact, upon which the Court pro¬ 
ceeds immediately to judgment, 7 & 8 Geo. 
IV., c. 28, 8. I. But if the prisoner shall 
stand mute of malice, or will not answer di¬ 
rectly to the Indictment or information, in 
every such case it shall be- lawful for the 
Court, if it shall so think fit, to order the 
proper officer to enter a plea of * not guilty’ 
on behalf of such person, and the plea so 
entered shall have the same force and effect 
as if the person had so pleaded the same” 
(1.2). 2Hale*s P. C. 161; 4 Bl. Com. 322; 
Hawk. P. C., c. 28, $. 1. 

array, to rank or set forth a jury of men 
impaoeUed upon a cause. To challenge the 
array of the panel is at once to except 
against all persons arrayed or impanelled, in 
respect of partiality or some default in the 
sheriff. Co. lAtt. 156. If the sheriff be of 
affinity to any of the parties, or if any one or 
more of the jurors are returned at the no- 
mination of either party, or for any other 
partiality, the array shall be quashed. 

array, comifttsstofi of. Previous to 

the reign of Heury VIII., in order to protect 
the kingdom from domestic insurrections or 
the prospect of foreign invasions, it was 


usual from time to time for our princes to 
issue commissions of arrav and send into 
every county officers in whom they could 
confide, to muster, array, or set in military 
oiider the inhabitants of every district; its 
form was settled by 5 Hen. IV., so as to 
prevent the insertion therein of any new pe¬ 
nal clauses. Rushworth, pt, 3, p. 662,667. 

ARREARS, or ARREARAGES, money un¬ 
paid at the due time; as rent behind ; the 
remainder due after payment of a part of an 
account; money in the bands of an account¬ 
ing party. Cowel. 

ARRECTATUS, one suspected of a crime. 
OMc. Coronat. 

ARRECTED, reckoned, considered. 1 Inst. 
173 b. Sf fi. 

ARRENATUS, arraigned, accused. Rot. 
Pari. 21 Edw. 1. 

ARRENTATION [arrendar, Span.], licens¬ 
ing the owner of lands in a forest, to enclose 
them with a low hedge and small ditch, ac¬ 
cording to the assize of the forest, under a 
yearly rent. Saving the arrentations, ia 
saving a power to give such licences. Ordin. 
Foresta, 34 Edw. I., s. 6. 

ARREST [urr^/er, Fr., to stop or stay], an 
execution of a command of some Court of 
Record or officer of justice by restraining 
the liberty of a man’s person, obliginghim 
to be obedient to the latv. Arrests are 
either in civil or criminal cases ; civil arrests 
must be effected, in order to be legal, by 
virtue of a precept or writ issued out of some 
Court, but every person has authority to 
arrest crimiuals without warrant or precept. 
Termes de la Ley, 52. The abuses of gaolers 
and sheriffs’ officers towards prisoners are 
guarded against by 32 Geo. II., c. 28 ; the 
chief provisions of which are that an officer 
shall not carry a prisoner to any tavern, &c., 
without bis consent, nor charge him for any 
liquor but such as be shall freely call for, 
nor demand for caption or attendance any 
other than his legal fee, nor exact any gra- 
tuity money, nor carry his prisoner to gaol 
within twenty-four hours after his arrest, 
unless the prisoner refuse to. go to some safe 
house (except his own), of his own choosing. 
Nor shall any officer take for the diet, lodg¬ 
ing, or expenses of a prisoner, more than 
shall be allowed by an order of Sessions. 
Bailiffs must show a copy of the act to pri¬ 
soners, and permit perusal of it, and the 
prisoner mav send for his own victuals, bed¬ 
ding, &c. The two great Statutes for se¬ 
curing the liberty of the subject against un¬ 
lawful arrests and suits, are Magna Charta, 
and Habeas Corpus Act, 31 Car. II., c. 
2, which is amended and enforced by 56 
Geo. HI., c. 100. As to those persons who 
are privileged from arrest, read chap. I, of 
the 5d Part, Book 2, of Chitty*s Arckbold's 
Practice. 

ARREST OF JUDGMENT, moved for by 
an unsuccessful defendant upon affidavit, 
that the judgment for the plaintiff be ar¬ 
rested or withheld, notwithstanding a verdict 
given, on the ground that there is some error 
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. appearioff on the face of the record which 
▼itutes the proceedings. Judgment may be 
arrested for good cause in criminal cases, if 
the indictment be insufficieDt. 3 Inst 210; 
Stephen's Pleading, 106. If the judgment 
is arrested, each party pays bis own costs. 
ARREST OF INQUEST, pleading in arrest 
of taking the inquest upon a former issue, 
and showing cause why an inquest should 
not be taken. Era,, tit. Repleaaer, 
ARRESTANDIS BONIS N£ DISSESSEN- 
TUR, a writ which lay for a person whose 
cattle or goods were taken by another, who, 
during a contest, is likely to make away with 
them, and not having the ability to render 
satisfaction. Reg, Ong. 126. 
ARRESTANDO IPSUM QUI PECUNIAM 
RECEPIT, a writ which issued for appre¬ 
hending a person who had taken the King’s 

E rest money to serve in the wars, and then 
id himself in order to avoid going. Ibid, 24, 
ARRESTMENT, a process of attachment pro¬ 
hibiting a person, in whose hands a debitor’s 
moveables are, to pay or deliver up the same 
to such debitor, till a creditor, who has pro¬ 
cured an arrestment to be laid on, be satis¬ 
fied, either b^ caution, i, e., security or pay¬ 
ment, according to the grounds of arrestment. 
Scotch Law, 

ARRESTME.NT JURISDICTIONIS FUN- 
DANDLE CAUSiE, a process to bring a 
foreigner within the jurismction of the Courts 
of Scotland, for a foreigner owea no obe¬ 
dience to the decisions of these courts, and, 
therefore, unless his person or ^ects be 
within such jurisdiction, a judgment of such 
court would be ineffective. This warrant 
then attaches a foreigner’s person or arrests 
his goods, and these will not be released ex¬ 
cept by finding caution or security that the 
foreigner shall appear at all diets of court. 
Ibid, 

ARRESTO FACTO SUPER BONIS MER- 
CATORUM ALIENIGENORUM. a writ 
a^nst the goods of aliens found within this 
kmgdom, in recompence of goods taken from 
a denizen in a foreign country, after denial 
of restitution. Reg. Orig. 129. The ancient 
cirilians called it clarigatio, but by the mo¬ 
dems it is termed renrisaJia. 

ARRETTED, charged, imputed, or laid unto. 
l*he convening a person charged with a crime 
before a ju^e. Starmdf. PL Co, 45. It is 
used sometimes for imputed or laid unto; 
as, no folly may be arreted to one under 
age. Cowel, 

ARRHA {jarrhe, Fr.], earnest, pledge, evi¬ 
dence of a completed bargain. Jdc^. 
ARRIAGE, and CARRIAGE, indefinite ser¬ 
vices formerly demandable from tenants, 
abolished by 20 Geo. IL, c, 50. 

ARRIERE FEE or FIEF, a fee dependant on 
a superior fee. These fees originated, when 
dukes and counts, rendering their govern¬ 
ments hereditary, distributed to their offi¬ 
cers parts of the domain, and permitted those 
officers to gratify the soldiers under them in 
the same manner. Encyc, Land. 
ARRIERE-YASSAL, the vassal of a vassal. 


ARROWS, all heads of, were to be well brazed 
and hardened at the point with steel, on pain 
of forfeiture and imprisonment, and marked 
with maker’s name. 7 Hen. IV., c, 7, 

ARRURA, a day’s ploughing. Paroch, Antiq, 
V, 41. 

ARSENALS, dockyards, magazines, and other 
public stores. The wilful firing or destroy, 
ing them is punished by death. 12 Geo. III., 
C.24. 

ARSER IN LE MAIN, burning in the hand. 
The punishment of criminals, who had the 
benefit of clergy, which benefit was abolished 
by 7 4* ® Termes de Ley. 

Ars fit quod h teneris primum eonjungitur annis, 
3 Inst. Epil.—(That becomes an arc which m 
first joined to tender years.) 

ARSON [from ardeol Lat., to buml, the 
midiciously and voluntarily burning a house 
of another. The law upon this subject ia 
consolidated in the 7 & 8 Geo. lY., c. 30, 
the second section of which constitutes it a 
capital offence unlawfully and maliciously to 
set fire to any church or chapel, or to any 
chapel for the religious worship of dissenters 
duly registered, or to any house, stable, 
coach-house, out-house, warehouse, office, 
shop, malt-house, mill, hop-oast, bam, or 
granary, or to any building or erection used 
lu carrying on any trade or manufacture, or. 
any branch thereof, whether the same or any 
of them respectively shall then be in the 
possession of the offender, or in the posaes- 
sion of any other person, with intent thereby 
to injure or defraud any person. The 17th 
sect, renders it also a capital offence wilfully 
and maliciously to set fire to any stack of 
com, grain, pulse, straw, bay, or wood. 
Setting fire to a dwelling-house is punished 
by death. Leach's Hawk. P, C., i, c.39i I 
Hale's P. C. 569. 

ARSUR IN LE MAIN [Law French], burn¬ 
ing in the hand, the punishment of criminals 
that had the benefit of clergy. Termea de 
Ley. 

ARSURi^ the trial of money .by fire, after it 
was coined. Blount, 

ART and PART, said of a person who has 
committed a crime, and was a contriver of 
it and acted his part in it. Scotch Law, 

ARTHEL, or ARDHEL, to avouch, as if a 
man were taken with stolen goods in his pos¬ 
session, he was allowed a lawful arthel, i, e., 
vouchee, to clear him of the felony, but pro¬ 
vision was made against it by 28 Hen. Ylll.^ 
c. 6. Blount. 

ARTICLE, a complaint exhibited in the Ec¬ 
clesiastical Court by way of libeL 3 BL 
Com, 109. 


ARTICLED CLERK, a pupil of an attorney 
or solicitor, who undertakes, by articles of 
clerkship, containing covenants mutually 
binding, to instruct him in the principles and 
practice of the Profession. As to the articles 
of service, their reg^tration and enrolment, 
the mode of service, examination, admission, 
and fees, see ** The Attorneys and Solicitors 
Act.”6A7Yict.. c. 73. 

ARTICLES, LORDS OF, a committee oi the 
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Scottish Pariument, which, ia the mode of 
their election, and by the nature of their 
powers, were calculated to increase the in- 
flaenre of the Crown, and to confer upon it 
a power equiralent to that of a negative be¬ 
fore debate. This sptem appeared incon¬ 
sistent with the freedom of Parliament, and 
at the Revolution, the convention of estates 
declared it a grievance, and accordingly it 
wis soppreased by the Act 1690, c. 3. 

ARTICLES OF THE PEACE, a complaint 
exhibited either in the Queen's Bench at 
Westminster, Court of Oyer and Terminer, 
or Sessions of the Peace, when any one has 
just cause to fear that some one will bom 
his house, do him some corporal hurt, or 
procure a third person to perpetrate it. 
Upon articles setting forth the fact being 
sworn to by the complainant, sureties of the 
peace lu’e taken for such a length of time as 
the Court ahall think necessary, not being 
confined to a twelvemonth. 1 T. R. €96; 
Bae. tit. Surety of the Peaces 

ARTICLES OP RELIGION, commonly 
called the 39 Articles, a body of divinity 
drawn up by the convocation in 1562, and 
confirmed by James 1. Persons admitted into 
ecclesiastical offices and matriculated, either 
at the Oxford or Cambridge University, 
must subscribe to them. Consult Burnet 
on the Articles^ 

ARTICLES OP ROUP, the conditions under 
which property is exposed to sale by auction. 
Scotch Law, 

ARTICLES OF WAR, a code of laws for the 
regulation of the land forces, made in pur¬ 
suance of the several annud acts against 
mutiny and desertion. There are alsodr- 
ticUs of the Navy for the government of the 
royal fieet. 31 Oeo, 11., c. 10. 

ARtiCULATE ADJUDICATION, used 
where there are more debts than one due to 
the adjudging creditor, when it is usual to 
accumulate each debt by itself, so that in 
case of an error in ascertaining or calculat¬ 
ing one of the debts, the error may not reach 
any other debt. Scotch Law. 

.ARTICULI CLBRl, Statutes containing cer- 
taii articles relating to the church, clergy, 
and causes ecclesiasticaL 9 Edw. If., st. 1, 

ARTIFICERS, persons who are masters of 
thor art, and whose employment consists 
chiefly in manual labour. 5 Geo. IV., e. 97, 
6 Gio. IV., c, 105. Cunninyham. 

ARUNDEL, the Earl of, the only peer who 
held his earldom by prescription. 

ARUNDJNETUiM, a ground or place where 
reeds grow. 1 Inst. 4. 

ARUNDINIS VADUM, the ancient name of 
Redbridge, in Hampshire. 

ARUNTINA VALLIS, the ancient name of 
Arntdel, in Sussex. 

ARVIL SUPPER, a feast or entertunment 
made at a funeral in Jbe north of England; 
areilhread is bread delivered to the poor at 
funoil solemnities, and am/, arval, or arfal 
are the binrUl or funeral rites. Cowel. 

ARVONICA, the audent name of Camarvon- 
llUfC, 


ARURA, a day’s work at plough. Old Re^ 
oords. 

ASCESTBRIUM, a monastery. Du Cange. 

ASPORTATION, carrying away goods. In 
all felonies, there must be both a taking and 
a carrying away {cesnt et asportavU). 4 Bl. 
Com. 431. 

ASSACH, or ASSATH, a custom of purgation 
formerly used in Wales, by which an accused 
party cleared or purged himself of the ac¬ 
cusation by the oaths of three hundred men. 
Abolished by 1 Hen. V., c. 6. Consult 27 
Hen. VIII., c. 7. Spelm. 

ASSART, or ESSART, an offence committed 
in the forest, by pulling up the trees by the 
roots, that are thickets and coverts for deer, 
and making the ground plain as arable land. 
It differs from waste, in that waste is the 
cutting down of coverts which may grow 
again, tvhereas assart is the plucking them 
up by the roots and utterly destroying them, 
so that they can never afterward grow. Tliia 
is not an offence if done with license to con¬ 
vert forest into tillage ground. Consult 
Manwood^t Forett Laws, part \,p. 171- 

ASS ASSl NATION, murdering a person for 
hire. Jacob. 

ASSAULT, an attempt or offer, with force 
and violence, to do a corporal hurt to 
another, as by striking at him with or with-, 
out a weapon. No words, bow provoking 
soever they be, will amount to an assault. 
Assault does not always necessarily imply 
a hitting or blow; because in trespass for 
assault and battery, a person may be found 

I guilty of the assault, but not guilty of the 
battery. But battery always includes an 
assault. 1 Hawk, P. C., c. 62, § 1. 

ASSAY of weights and measures, the examining 
of weights and measures by clerks of 
markers, &e. Blount. 

ASS AYER OF THE KING, an officer of the 
Mint, who tries the silver: he is indifferently 
appointed by the Master of the Mint and the 
Merchants, who carry silver thither for ex¬ 
change. Ibid. 

ASSAYERS, persons who test or prove raetalr, 
&c. 

ASSAYSIARE, to associate or take as fellow 
judges; used iu old charters. Cowel. 

ASSECURARB, to secure by pledges; a 
solemn interposition of faith. Hoc. 1174. 

ASSEDATTON, possession by a tack or lease, 
&c. Scotch Law, 

ASSEMBLY, GENERAL, the highest ecclesi¬ 
astical court in Scotland, composed of a re¬ 
presentation of the ministers and elders of 
the church, regulated by the Act 5th, 
Assembly, 1694. 

ASSEMBLY, UNLAWFUL, a meeting of 
three or more persons to do an unlawful act, 
whether they do It or not. 3 Inst. 9; 1 
Hawk. 155. 

ASSENT, or CONSENT, agreeing to, or re¬ 
cognising a matter, as an executor’s assent 
to a legacy, or the assent of a.corporation to 
bye laws, &c. 

ASSESSORS, literally those who sit by the side 
of another; persons appointed to aKertaio 
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and fix the ?alae of taxes, rates, Ac. Alto 
persons associated with judges of some in- 
ferior courts to advise and direct the de¬ 
cisions of such judges. 

ASSETS [assay, Fr., t. e.. Satis, Lat.], pro¬ 
perty both real and personal in the hands of 
an heir, executor, or administrator, enough 
to satisfy the debts, liabilities, and legacies 
of the ancestor or testator. Assets are either 
legal, t. e., recoverable in a Common Law 
Court, as land, a bill of exchange, Ac. $ or 
equitable, recoverable only in equity, as an 
equity of redemption, debts due from trustees 
to cestui que trusts j equitable assets are ad¬ 
minister^ for the payment of debts part 
passu, but legal according to the following 
scheme : 1. Personal estate, not specifically 
excepted; 2. Real property expressly devised 
for the satisfaction ot debts | 3. Lands de¬ 
scended ; 4. Lands specifically charged with 
the liquidation of debts ; and lastly. Estates 
beneficially devised. The 3 & 4 Wm. IV., c. 
104, renders freehold and copyhold estates in 
all cases equitable assets for the payment of 
simple contract and specialty debts. Assets 
are also divided into assets per descent and 
assets inter maines ; the first are, where a 
person is bound in an obligation and dies 
seized of lands which descend to his heir, 
the lauds will be assets per descent, the heir 
is charged to satisfy the obligation so far as 
such lands will extend: the second are, when 
a person who is indebted dies leaving to his 
executors assets sufficient to pay his debts 
and legacies, they are called assets in their 
hands. Termes de Ley, 56, 77. 

In commerce the term is used to designate 
the stock in trade and the entire property of 
all sorts, belonging to a merchant, or to a 
trading association. 

ASSEWIARE, to draw or drain water from 
marsh grounds. CoweL 

AS31DERE, or AS31DARE, to tax e<]|ually. 
Sometimes used in the sense of assigning an 
annual rent to be paid out of a particular 
farm, &c. MaU Par,, anno 1232. 

ASSIGN, variously applied ; generally, to set 
over a right to another, or appoint a deputy; 
specially, to set forth or point at, as to assign 
error, false judgment, Ac. The judges are 
said to be assigned to take assizes. 

ASSIGNATION, anything simply ceded, 
yielded, and assigned to another. Scotch 
Law. 

Assignatus utitur jure auctoris. —(That which is 
assigned is made use of in right of the au¬ 
thor.) 

ASSIGNEE, or ASSIGN, a person appointed 
by another to do any act or perform any 
business; also a person, who takes some 
right, title, or interest in things by an assign¬ 
ment from an assignor. They are divided 
into: 1, assignees by deed, as when a lessee 
of a term sells or assigns it to another, he is 
an assignee by deed; and, 2, assignees by 
law, as when property devolves upon an exe¬ 
cutor, without any specific appointment, the 
executor is an assignee in law to the testator; 
assignees, however, are especially those persons 


in whom the property of a bankrupt vests by 
virtue of their appointment. These are either 
official assignees, appointed by the commis¬ 
sioner, or creditors' assignees, appointed by 
the creditors who prove debts under the fiat 
to the value of 10/. or upwards, at the first 
public sitting, and confirmed by the com¬ 
missioners. As to their duties, rights, and 
liabilities, consult Flather^s Arch. Bank¬ 
ruptcy, and Montagu and Ayrton's Bank¬ 
ruptcy, by Koe and MiUer, tit. Assignees. 

ASSIGNMENT, a transferring or setting over 
to another the interest which a person pos¬ 
sesses in any thing. 2 Bl. Com., 326. 

ASSIMULARB, to put highways together. 
Leg. Hen. I., c. 8. 

ASSlSA CADBIRE, to be nonsuited, as when 
there is such a plain and legal insufficiency in 
a suit, that the plaintiff cannot successfully 
proceed any further in it. Fleta, lib. 4, e. 
15; Bracton, lib. 2, c. 7. 

ASSISA CADIT IN JURATAM. to submit 
a controversy to trial by jury. FUta, lib. 4, 
c. 15. 

ASSISA CONTINUANDA, an ancient writ 
addressed to the justices of assise for the con¬ 
tinuation of a cause, when certain words 
alleged could not have been produced in tine 
by the party having occasion for them. Reg. 
Orig. 217* 

ASSISA PANIS ET CERBVISA, the power 
or privilege of assizing or adjusting the 
weight and measure of bread and beer. 51 
Hen. 111. Cowel. 

ASSISA PROROGANDA, an obsolete writ, 
ivhich was directed to the judges assigned to 
take assizes, to stay proceedings, by reason 
of a party to them being employed in the 
King’s business. Orig. 206. 

ASSISE [assidere,hsX., to sit together], a jury, 
who sit together for the purpose of trying a 
cause, or rather a court or jurisdiction, wliirh 
summons a jury by a comrohsion of asaxe 
to take the assises. Hence the judicial 
assemblies held by the Queen’s commission 
in every county as well to take indct- 
mcnts as to try causes at Nisi Prius, are 
commonly termed the assizes. There are 
two commissions, 1, general, which is issued 
twice a year to the judges of the Superior 
Gourisof Common Law at Westminster; two 
of whom are assigned to every circuit. The 
English counties are divided into six clx'uits, 
viz:—the Northern, Midland, Oxford Nor¬ 
folk, Home, and Western circuits. Middlesex 
is excepted, for the Superior Courts being 
there situated, sittings, both in Lonlon and 
at Westmiuster, are held in and after every 
term for the trial of Nisi Prims causes; and for 
criminal trials, the Central Criminal Court, 
at Justice Hall, iu the Old Bailey, hold 
12 sessions in the year. The twelve coun¬ 
ties of Wales are divided into two dreuits, 
viz.: the North South circniti. The 
judges have four se^ral commissioia: 1, of 
oyer and terminer, directed to them and 
many other gentlemen of the county, by 
which they are empowered to try treasons, 
felonies, Ac. This is the largest commiarion. 
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Of gaol ddioerg, directed to the jadi^es 
Bod the clerk of assize associate, empowering 
them CO try every prisoner in the gaol coiu- 
luitted for any offence whatsoever, so as to 
clear the prisons. 3, Of Nisi Prias, directed to 
tbe judges, the clerks of assize and others, by 
ivhicli civil causes, iu which issue has been 
joined in any one of the Superior Courts, are 
tried on circuit by a jury of twelve men of 
the county, in which the venue is liud, and 
OD return of the verdict to the court above, 
usually on the 1st day of the term following. 
Court gives judgment on the 5tb day 
after, allowing the four intermediate days 
to either party, if dissatisfied with the verdict, 
to move for a new trial. These causes by the 
practice of the conrts are usually appointed to 
Ite tried at Westminster in some Easter or 
Michaelmas Term, by a jury retnmed from 
the county, in which is laid the venue, hut, 
with this proviso—“ Nisi Prius*' (unless be¬ 
fore) the day appointed the judges of assize 
come into the county in question. I'his they 
are sure to do in the preceding vacation, and 
the trial U there had instead of at Westmin¬ 
ster. 4, A commission of the peace, by which 
all justices are bound to be present at their 
conntv assizes, liesidcs the sheriffs, to give 
sttendance to the judges, or else suffers fine. 
There used to be another commission, that 
of assise, directed to the judges and clerk of 
assise, to take assises and do right upon writs 
of usize brought before them, by such as 
were wrongfully thrust out of their posses¬ 
sions. These writs are abolished, and re¬ 
course is had to an action of eiectment, tried 
St Nisi Prims. 2, The other division of com¬ 
missions is specialf granted to certain judges 
to try certain causes. Bracton, lib, 3; 3 BL 
Com. fiO, 269. 

ASSISE OF MORT lyANCESTOR, a writ 
which lay where a person’s father, mother, 
brother, sister, uncle, aunt, Ac., died, seized 
of land and a stranger abated. It is abolished 
hv3&4 Wm. IV., c. 27. 

ASSISE OF NOVEL DISSEISIN, an action 
of a similar nature as the one above, although 
it differed ia many points, but like it, it is 
abolished by 3&4 JVm. /V.,c. 27. 

AsSISEOF DARREIN PRESENTMENT, or 
last presentation; it lay when a person, or his 
ancestors, antler whom he claims, had pre¬ 
sented a clerk to a benefice, who is duly in¬ 
stituted, and afterwards, upon the next 
avoidance, a stranger presents a clerk, thus 
dbeurbiog the right of the lawful patron, 
upon this, the patron issued this writ, directed 
to the sheriff to summon an assise or jury, 
to enauire who was the last patron that pre¬ 
sented to the church now vacant, of which 
the plaintiff complains that he is deforced by 
the defendant. Termes de Leg, 473. It is, 
however, abolished, and recourse must he had 
to the action of ougre impedit. 3 & 4 Wm. 
IV., e. 27. 

ASSISE DE UTRUM, an obsolete writ, which 
lay for the parson of a church whose prede¬ 
cessor had alienated the lands and rents of it. 
F. N. B. 48. 


ASSISE OF THE FOREST, a Statute touching 
gardens to be observed in the King’s forests. 
Maowood, 35. For the learning of assise 
generally, consult Com. Dig., til. Assise. 

ASSISE R, an officer who has the care and 
oversight of weights and measures. 

ASSISORS, Scottish jurors. Scotch Law. 

ASSISTANCE, WRIT OF, appears to have 
been first employed in the reign of James 
Ist; from that time, tliongh in general par¬ 
lance it is said that the decree of the Court 
of Chancery acts only tn personam, yet, if the 
possession of lands be decreed and the de¬ 
fendant refuse to perform the decree, the 
Court directs this writ to the sheriff, io en¬ 
forcement of its decree. (13M Ord. 26/A 
Aug. 1841; 16/A Ord. 26i& Oct. 1842.) 

ASSISUS, rented or farmed out for such an 
assize or certain assessed rent in money or 
provision?. Blount. 

ASSISTHMENT [from ad and sitke. Sax., 
vice], a weregeld or compensation by a 
pecuniary mulct. Cowel. 

ASSOCIATION, a writ or patent sent by the 
King to the justices appointed to tike assises 
to have others (serjeants-at-law for instance) 
associated with them; it is usual where a 
judge becomes unable to attend to his circuit 
duties or dies. Reg. Orig. 201. 

ASSOCIATIONS, unlawful, see Sociitibb. 

ASSOILE, to deliver from excommunication. 
Staundf. PL Cr. 72. 

ASSOILZIE, to acquit a defendant, and to 
find a person not guilty of a crime. Scotch 
Law. 

ASSUMPSIT [assumere, Lat., to take as 
granted], a promise in the nature of a ver¬ 
bal or parol covenant, upon the breach of 
which an action of assumpsit or promises 
lies to recover damages for the breach of 
such siuiple contract, i. e., a promise not 
under seal. Such promises may be express 
or implied, and the law always implies a pro¬ 
mise to do that which a party is legally liable 
to perform. This remedy by assumpsit is, 
consequently, of very large and extensive ap¬ 
plication. The action of assumpsit, or as it 
18 called in practice, promises, is, in fact, an 
action of trespass on the case, whereby a 
compensation in damages may be recovered 
for an injury sustained by tbe non-perform¬ 
ance of a parol agreement Selw. NisiPrius, 
tit. ** AssumpsitStephens' Pleading, 18,40. 

ASSUMPTION, the day of the death of a 
saint, quia ^us anima tn calum assumitur 
(because his soul ascends to heaVen). Du 
Cange. 

ASSURANCE. The legal evidences of tbe 
translation of property, called common assur¬ 
ances, by which every man’s property is 
secured to him, and controversies, doubts, 
and difficulties prevented and removed. 2 
Bl. Com. 293. 

ASSURANCE, see Inbttrancb. 

ASSYSERS (jurors), persons, who, in an in¬ 
quest, serve a man, heir or judge, the pro¬ 
bation in criminal causes. Scotch Law. 

ASSYTHMENT, a reparation made for muti¬ 
lation or slaughter. Ibid. 
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ASSYTH THE KING, to caiue malefactors 
to pay a modi6ed fine. Seotck haw. 

ASTEISM, in rhetoric, a genteel irony, or 
handsome way of deriding another. 

ASTER, or HOMO ASTER, a resident. 
Brit. 151. 

ASTlPULA'nON, a matnal agreement, assent 
and consent between parties, 

ASTRARIUS HiERES [nstre, the hearth of 
a chimney], an heir apparent, who has been 
placed, by conreyance, in possession of his 
anVxstor’s estate, during each ancestor’s life 
time. Co. LUt. 8. 

AS IRIC nON TO A MILL, a sereitude, by | 
which grain growing on certain lands or| 
brought within them, must be carried to a I 
certain mill to be ground, a certain multure I 
or price being paid fur the same. Jacob. 

ASTRUM, a house or place of habitation. I 
Cowel. I 

A Mujnmo remedio ad taferwrtm actionem, non 
habetur inffrcMiut, neque auxilium. Fleta, 1.1 
6 .—(From the highest remedy to the lower 
action there is neither ingress, nor assist¬ 
ance.) 

ASYLUMS FOR LUNATICS, places set 
apart for the treatment and habitation of 
persons of unsound mind. The 2 & 3 Wm. 
IV., c. 107, and 3 & 4 Wm. IV., c. 64, 
amended and continued by 5 & 6 Viet., c. 
87 , provide for their care and treatment in 
asylums and hospitals* 

ATAVUS, the great grandfather’s or great 
grandmother’s grandfather. The ascending 
line of lineal ancestry runs thus :^Pater, 
Avus, Proavus, Abavus, Atavus, Tritavus, 
the seventh generation in the ascending scale 
will be Tritavi-paler, and the next above it j 
Proavi-atavus. Juv. Sat. IIJ. 3\2, I 

ATH A NATION, the ancient name of the island 
of Thanet, in Kent. 

ATHE, ATHA, or ATH [Sax.], an oath. 

Blount, 

ATHE, or ADDA, a privilege of administering 
an oath in cases of right and property. 
Blount. 

A'l'HEISM, the disbelief of a God. The 
Scottish Law ranks it under the head of 
blasphemy, and punishes it with death. 

ATHLSIS FLUViUM, the ancient name of 
the river Tees, in Cumberland. 

ATIA, an ancient writ of enquiry whether a 
person be committed to prisou on just cause 
of suspicion. Cowel; Ash. 

ATILIA, utensils or country implements. 

Blount. 

ATRIUM, a court before a house, or a church¬ 
yard. Cowel. 

A'rTAGH, to take or apprehend by command¬ 
ment of a writ or precept. It differs from 
arrest, because it takes not only the body, 
but sometimes the goods, whereas an arrest 
is only against the person; besides, he who 
attaches, keeps the party attached in order 
to produce him !n court on the day named, 
but he who arrests, lodges the person arrested 
in the custody of a higher power, to be 

. forthwith disposed of. Fleta^ lib, 6, e. 24. 
ATTACHIAMENTA BONORUM, a distress 


formerly taken upon goods and chattels, 
where a person is sued for personal estate or 
debt by the legal attackiators or bailiffs, as 
security to answer an action. BUmnt. 

ATTACHIAMENTA DB SPINIS £T BOS- 
CIS, a privilege granted to the officers of a 
forest to take to their own use thorns, brush, 
and windfalls, within their precincts. Kenn. 
Par. Antiq., 209. 

ATTACHMENT, a process from a Court of 
Record, awarded by the judges at their dis¬ 
cretion on a bare suggestion, or on their own 
knowledge, against a person guilty of a cv- 
tempt, who is punishable in a summary 
manner. Contempt may be thus classed: 
1 , Disobedience to the Queen’s writs; 2, 
Contempts in the face of a court; 2, Con¬ 
temptuous words or writings concerning a 
court; 4, Refusing to comply with the rules 
and awards of a court; 5, Abuse of cheproce.-s 
of a court; and, 6, Forgery of writs, or any 
other deceit tending to impose on a court. 
Leaches Hawk. P, Cr., c. 22, § 33. 

AITACHMENT, FOREIGN, a process which 
takes the goods of foreigners found in some 
liberty to satisfy creditors. Com. Dig., tit. 
Attachment, Foreign. 

ATTACHMENT CWP THE FOREST, one of 
the three couru held in forests. The highest 
court is called Justice in Eyre’s seat; the 
middle, the Swainmote; and the lowest, the 
Attachments. Manwood, 90, 99. 

ATTACHMENT OF PRIVILEGE. When a 
person, by virtue of his privilege, calls another 
into that court, to which he himself belongs, 
to answer some action, as an attorney, &c. 
It is also a power to apprehend a person in a 
privileged place. Terms ds Ley, 59. The 2 
Win. IV., c. 39 (commonly called the UnU 
formity of Process Act), virtualW abolished 
this proceeding, and the I & 2 Viet., c. 110, 
enacts that all personal actions in any of the 
Superior Courts of Common Law at West¬ 
minster shall be commenced by writ of 
summons. 

ATFAINDER [^attinctus, Lat.], the stain or 
corruption of the blood of a criminal capitally 
cunderaaed :,it is the immediate inseparable 
consequence, by the common law, on sen¬ 
tence of death being pronounced, or of 
outlawry for a capital offence. The criminal, 
then, becomes dead in law, technically called 
civiliter mortuus. It differs from conviction, 
in that it is after judgment, whereas, con¬ 
viction is upon the verdict of guilty, but 5e- 
fore judgment pronounced, and may be 
quashed upon some point of law reserved, or 
judgment may be arrested. The consequences 
of attainder are forfeiture of property and 
corruption of blood. 4 Bl. Com. 380. 

ATTAINT, Writ of, issued to enquire whether 
a jury of twelve men gave a false verdict, that 
so the judgment following thereupon might 
be reversed. This writ is abolished by 4 
Geo. IV., c. 50, §§ 60,61. A corrupt juror is 
punishable by fine and i in prison ment, upon 
an indictment or information. 

ATfAlNTURE. legal censure. 

ATTAL 8ARI8IN [t. e., the leavings of the 
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SarumSf Soismi, or ^ocoiit], an old de¬ 
serted mlney so called by the Cornish miners. 
Cowel. 

ATTEGIA. a little house. BUnmi. 

ArrENDANT, one who owes a duty or ser- 
rice to another, or depends upon another. 
7>raies de Ley, 61. 

ATTENDANT TERM, terms for years in 
real property are created for many purposes, 
e. y., to fiiraish money for the payment of 
deht^ to secure rent charges or jointures, 
to raise portions for younger children, 
dsDghters, Ac. Now although the purposes 
for which the term was originally created, 
has been aatufied or has failed, yet, not being 
surrendered, it continues to exist, the legm 
interest remaining in the trustees, to whom 
it was at its creation limited, or, if deceased, 
in their personal representatives, but the per¬ 
son entitled to the inheritance, then becomes, 
according to equitable principle, entitled to 
the beneficiai interest in such term, and the 
termor is held to be such person’s trustee. 
This benehcial interest is subordinate to and 
merely attendant upon the higher estate 
possessed by the owner of the inheritance, 
and yet completely consolidated with it, fol- 
lofwing the inheritance in all the various mo¬ 
difications and changes to which it may be 
snbjected by act of law or arrangements of 
the owner. The advantage of preserving 
these terms, and assigning them to trustees 
(thus preventing the legal, presumption of 
snrren^r), with an express declaration that 
they shall attend upon the inheritance is 
this: If it should at any time appear that 
pfw to the purchase, or mortgage, but pos- 
terior to the creation of the term, there had 
been an intermediate alienation or incum¬ 
brance of the fee in favour of another person, 
to wldch the then trustee of the term had not 
been a party, and of which the purchaser or 
mortgagee had had no notice, when he paid 
the purchase or mortgage money, he will be 
protected against it, through the medium of 
the term so assign^, which being the elder 
title, will take the priority in point of legal ef¬ 
fect. Hence iheexpres8ioo’'protectingfigunst 
mesne (middle) incumbrances.” The estate 
u thus defended from being defeated or in¬ 
jured by such titles or cminges, however 
valid they may be, or by any subsequent 
diiposition of the vendor or mortgagor ; it 
thus conduces to the safety of honest pur¬ 
chasers or mortgagees, to whom it affords a 
protection not very nnlike that of the Regis¬ 
try Acts; whereas, if he neglect to take such 
sssignment, he exposes himself to the risk 
of some other person (ivhose title or inter¬ 
est may even he acauired subsequently to 
hk own) obUuniog Uie asiwnment of the 
term, and using such benefit to his detri¬ 
ment. Besides, by such assignment, he can 
ia many instances carrv back his title to the 
pu s s eiwo n for a much longer period than he 
can show a dear title to the inheritance, and 
thus a defective title may be cured. It is 
aoBietiffles the case, where an assignment of 
a tenn haa been generally in trust to attend 


upon the inheritance, and the old trustees are 
approved of, and the new purchaser or 
mortgagee has the possession of all the title 
deeds, to rely upon a declaration of trust of 
such term, but this is a dangerous practice, 
and for this simple reason a mere declara¬ 
tion of trust will not protect the inheritance 
against a subsequent bond fide purchaser or 
mortgagee, witiiout notice of it, who pro¬ 
cures a proper assignment of the term to his 
own trustees. As to the point of notice of 
intermediate incumbrances, it is not neces¬ 
sary that a person should be unaffected with 
notice, when he procures an assignment of 
an outstanding term, if he were clear of no¬ 
tice at the time of his purchase, mortgage, 
or other charge, for equity allows him in such 
ease to avail himself of any protection 
agmnst defect of title or charge, which he 
may have subsequently discovered; an out¬ 
standing term or legal estate being consi¬ 
dered a tabula in nai^ragio, of which the first 
who acquires it is allowed the full benefit. 
There are instances, in which a term be¬ 
comes attendant on the inheritance by equi¬ 
table construction, the great principle go¬ 
verning which, is that where a legal and 
equitable estate become vested in the same 
person, the one a term of years, and the 
other an estate of inheritance, though there 
can be no merger (as that can only occur 
upon the union of two estates of the same 
nature, t. e., both legal or both equitable, in 
the same person, in the same right, without 
any intermediate estate), yet, by analogy to 
the Common Law doctrine of merger, the 
term will be considered in equity as attend¬ 
ant, in the absence, of course, of any sulE- 
eient indication that the contrary was intend¬ 
ed by the parties. For the authorities and 
arguments upon this important subject, 
consult Sugden*s Vendors and Purchasers, 
tit. Assignment of Terms; Burt, Comp, 372 } 
Stephen's Com,, col, 1, p, 351 % SanMers on 
Uses and Trusts, vol, 1, o. 316; and IVat^ 
iinP Prin, of Cone,, p, 40. 

ATTENTATES, proceedings in a court of 
judicature, pending suit, and after an inhi¬ 
bition is decreed and gone out. Those things 
which are done after an extra-judicial appeal 
may be styled Attentates, Ayliffe. 

ATTERMINING, granting time for payment 
of a debt. BUmnt ,* 27 Edw, I. 

ATTESTATION, testimonv, evidence, the ex¬ 
ecution of a deed or will in the presence of 
witnesses. 2 Bl, Com, 307. 

ATTILE, the rigging or furniture of a ship. 
Fleta, I, 1,'r. 26. 

ATTORNARE REM, to turn over money or 
goods, f. e., to assign or appropriate them to 
some particular use or service. Ken, Par, 
Antic. 283. 

ATTORNATO FACIENDO VEL RECIPI- 
ENDO, an obsolete writ, which commanded 
a sheriff or steward of a county or hundred 
court to receive and admit an attorney to 
appear for the person who owed suit of 
court. F. N. B, 156. 

ATTORNEY, one who b appointed by ano- 
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ther to do aoythinfif in his absence, and who DE AUCA, the ancient name of Orve. 
has authority to act in the place and stead of AUCTIONARlI, sellers, remters, retailers, 
him, by whom be is delegated, in private more properlv brokers. Jacob. 
contracts and transactions, which authority AUCTIONEBkS, licensed agents appointed 
must be expressed by deed, commonly callea to sell property and to conduct sales or auc- 

a power of attorney. I Bac. Abr., tit. tions. Consult Sugd. Vend, and Pur., voL 

** Attorney'* 1, for the extent of their power and auibo- 

ATTORNEY AT LAW, a public officer be- rity. 
longing to the Superior Courts of Common The 8 Viet. c. 15, repeals the duties of 
Law at Westminster, who conducts legal excise on sales by auction, and imposes a 

proceedings on behalf of others, called his new duly on auctioneers’ licenses in the 

clients, by whom he is retained: he answers United Kingdom. The Ist sec. repeals all 

to the Solicitor in the Courts of Chancery, existing duties, and a new duty of lOl, is im* 

and the Proctor of the Spiritual or Eccle- posed on all auctioneers’ licenses throughout 

siasiical Courts. It is a vulgar error (en- the kingdom, which are to be renewed an- 

tertained, however, by many) that the term nually (§§ 2 & 4). The 6 Geo. IV., c. 81, 

** Solicitor" is more honourable than or supe- § 8, is repealed by sec. 6, which substitutes 

rior to ** Attorney.” The late Lord Tenter- one uniform license. Sec. 7, enacts, th<it 

den repeatedly animadverted upon the absur- every auctioneer, before he commences any 

dity of using the term ** Solicitor,” when sale, shall affix, in some conspicuous part of 

applied to any one conducting an action or the auction room, a ticket or board, con- 

other proceeding in Courts of Law. There taining his full Christian and surname and 

is not any distinction whatever in the degree place of residence, otherwise to forfeit 201. 

of respectability between them ; in fact, the He must produce his license on demand, or 

both terms are generally found combined in make a deposit of 101., on pain of one 

the same gentleman. Consult Aferr^eUPs month’s imprisonment. 

Law ofAttomies; I Chit. Arch.,^t. ** At* AUCTION, signides generally an encreasing, 
tomiec;'* and especially the Attomiea and an enhancement, and hence applied to a 

Solicitors' Act, 6^7 Viet. c. public sale of property usually conducted 

ATTORNEY o/ the DUCHY COURT of by biddin|n, which augment the price. A 

LANCASTER, the second officer in that spear used to be stuck up by the Romans 

Court next to the Chancellor, whose asse^- as the sign of a public auction. lAvy, xxiii. 

sor he is. Blount. 37; South's Diet. o/Antiq. 

ATTORNEY of the WARDS and LIVERIES Auctoritates philosophorum, medicorum et poe- 
was the third officer of the Duchy Court. tarum, sunt in causis allepandw et tenendee. 
Ibid. Co. Litt. 264.--(The opinions of philoso- 

ATTORNEY GENERAL, a great officer of phers, physicians, and poets, are to be al- 

state, made so by letters patent, and the leged and received in causes.) 

legd representative of the ('rown in the Aucupia verborum sunt iudice indigna. Hob. 
Courts of Law and Equity. He exhibits in- 343.—(A twisting of language is unworthy 

formations, prosecutes for the Crown in of a judge.) 

criminal matters, files bills in the Exchequer AUDIENCE COURT, belonging to the Arch- 
iu revenue causes, and informations in Chan- bishop of Canterbury, having the same 

eery, where the Crown is interested. Termes authority with the Court of Arches, but ki¬ 
ds Ley, 63. ferior to it in dignity and antiquity. The 

ATTORNMENT [toumer. Ft., to turn], the Dean of the Arches is the official auditor of 

acknowledgment of a new lord on the sJiena- the Audience. The Archbishop of Vork has 

tion of land, and the assent or agreement of also his Audience Court. Termes de Ley, 

the tenant to attorn, as *T become tenant to 63. 

the purchaser.” Co. Litt. 309. It is ren- AUDIENDO ET TERMINANDO, a writ or 
dered unnecessary by 4 & 5 Ann, c. 16, § 9. commission to certain persons to appease 

ATTRAPER, taken or seized. Law Fr. and punish any insurrection or great riot. 

Dictionary. F. N, B. 110. 

ATTREBATII, the ancient name of the inha- AUDIT, a final account. As to the accounts 
bitants of Berkshire. of assignees of bankrupts, it is enacted by 

AVAGE, or A VISAGE, a rent or payment by 5 & 6 Viet., c. 122, § 27, that it shall be 

tenants of the manor of Writtle, in Essex, lawful for the Court authorised to act in the 

upon St. Leonard’s day, the 6th of Novera- prosecution of any fiat in bankruptcy, when- 

ber, for the privilege of pannage in the lord’s ever such Court shall think fit, at or after 

woods. Blount. the sitting appointed for the last examina- 

AVAIL OF MARRIAGE [valor maritagix], tion of the bankrupt named in such fiat, to 

the right of marriage, which the lord or audit the assignees’ accounts, and to make 

guardian in chivalry had of disposing of his a declaration of dividend under such fiat, 

infant ward in matrimony.^ A guardian in subject, nevertheless, to such advertisement, 

socage had also the same right, but not at- and such other provisions relating to such 

tended with the same advantage. Stephen's audits and dividends as are now required in 

Com., vol. \,p. 185, 196. respect of audits and dividends under bank- 

AVAL [Fr.], surety for payment. rupts’ estates, except such provisions as re- 

AU BEtiOlN [Fr.J, in case of need. late to the limitation of time in any manner 
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respectuu( tucli radits and dividends, or the 
appointment thereof; but by General Rules 
aod Orders, Nov. 12, 1842, r. 18, no audit 
and dirideod shall be appointed for the same 
day, except for some special cause to be 
stat^ to the Court in writinyir at the time of 
such appointment, and allowed. 

AUDI rA QUERELA (the complaint having 
been heard), a writ, whereby a defendant 
against whom judgment is recovered, and 
who is, therefore, in danger of execution, or 
perhaps b actually in execution, may be re¬ 
lieved upon good matter of discharge which 
hai hwpenM since judgment, as if the plain- 
tiff had given to him a general release, or 
the defendant had paid the debt to the plain¬ 
tiff, without procuring satisfaction to be 
entered on the record. The indulgence, 
however, now shown by the Courts in grant¬ 
ing summary relief in such cases upon mo¬ 
tion has rendered this writ obsolete. For 
the practice in auditd quereUl, consult Bae. 
^br.; 2 SeUtm, 253; and 2 Sound. 137, e. 

AUDITOR, an officer of the Royal household, 
or of some other great establishment, who 
examines the accounts of all under officers, 
and keeps a general book, showing the dif¬ 
ference between their receipts and charges 
snd their several allowances, commonly 
called allocations; as the auditors of the 
Exchequer take the accounts of the receivers, 
who collect the revenues. 4 Insi. 105. 
Receivers-general of fee-farm rents, &c., are 
abo termed auditors, and hold their audits 
for adjastingM^e accounts at certain times 
ud places, ^ere are also auditors assigned 
by the fkmrt of Audit, and also to settle 
accounts in actions of account, &c. 1 

Brown, 24. 

AUDITDR OF THE RECEIPTS', an officer 
of the Exchequer, who hies the tellers’ bills, 
tod having made an entry of them, he gives 
the Lord Treasurer, Ac., a weekly account 
of the money received. 4 Jn$t. 10/ ; 46 Geo, 
IIL,e.\. 

AUDITORES laudientes], the catechumens, 
or those newly instructed in the mysteries of 
the Christian religion before admission to 
baptism. Auditorium, now called the nave, 
is the place in the church where they stand 
to hear and be instructed. Blount, 

AUDITORS OF THE IMPREST, officersiu 
the Exchequer, who formerly had the charge 
of auditing the accounts of the customs, 
n<ival and military expences, &c., now per¬ 
formed by the Commissioners for auditing 
public accounts. Prae, Exc. 83. 

AVALON LA, the ancient name of Glaston¬ 
bury, in Somersetshire. 

AVANAGB, a ^rtain quantity of oats paid by 
a tenant to his landlord as a rent or in lieu 
of tome other duties. Blount. 

AVENOR, an officer belonging to the royal 
■tables, who provided oats for the horses. 
13 Car, U,, <?. 8. 

ADVBNTURAB, adventures or trials of skill at 
arms; military exercises on horseback. 
Bredis Append, Hist. Eng. 250. 

AVEN rURE, or ADVENTURE, a mUchance 


causing the death of a man, as where a per¬ 
son is suddenly drowned or killed by any 
accident, without felouy. Co. lAtt. 391. 

AVERA, a dav’s work of a ploughman, for¬ 
merly valuea at 9d. Domesday Book. 

AVERAGE, a medium, a mean proportion, 
used in five senses:— 

1. A service which a tenant owes to his 
lord by horse or caifiage. 

2. A contribution, which merchants and 
others make towards their losses, who 
have their goods cast into the sea, for die 
safety of a ship, or of the other goods and 
lives of persons during a tempest. It is 
apportioned and allotted after the rate of 
every man’s goods carried. So if a ship 
or goods insured for a voyage reach their 
destination, but are in some degree in¬ 
jured by any of the accidents insured 
against, this is an average loss, and the 
insurers are bound to compensate the in¬ 
sured in the proportion which the average 
loss bears to the whole insurance. Park 
on InsuroTiee. 

3. Also a small duty paid to masters of ships, 
when goods are sent in another man’s ship, 
for their care of the goods over and above 
the freight. Sel. Nisi Prius, 844. 

4. Stubble, or remainder of straw and grass 
left in corn fields after harvest. In Kent 
it is called gratien, and in other parts 
roughings, 

5. Average prices, such as are computed on 
all the prices of any article sold within a 
certain period or district. 

A verbis legis non est recedendum. 5 Co. 118. 
-^From the words of the law there is not 
anydeparture.) 

lliis maxim directs the construction put 
upon Acts of Parliament, against the ex¬ 
press letter of which the Courts will not 
sanction anv interpretation, for the meaning 
of the Legislature cannot be so well explained 
as by its own direct words, since index anu 
mi sermo (language conveys the intention of 
the mind), and maledicta expositio qtue cor- 
rumpit textum, (an exposition which corrupts 
the text is bad). 4 Co. 35. 

AVER CORN, a reserved rent in corn paid tp 
religious houses. Blount. 

AVER LAND, that which tenants ploughed 
and manured for the proper use of a monas¬ 
tery or the Lords of the soil. Mon. Angl. 

AVER PENNY (or average penny), money 
paid towards the king’s averages or carriages, 
or to be freed thereof. Rastal. 

AVER SILVER, a custom or rent formerly 
so called. Coteel. 

AVERIA, cattle. Reiman. 

AVERIA CARUCiE, beasU of the plough. 

AVERIA ELONGATA, cattle eloigned, i. e., 
carried off. 

AVERUS CAPTIS IN WITHERNAM, a writ 
for the taking of cattle to his use, who has 
cattle unlawfully distrained by another and 
driven out of the county, where they were 
taken, so that they cannot be replevied by 
the sheriff. Reg, Orig. 82. 

AVERIUM, the best live beast due to the lord 
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as an heriot on his tenant’s death. 2 BL 
Com, 424. 

AVERMENT, an advancement or affirmation 
of any new matter in a pleadin^^, and when 
new matter is introduced the ple^tn^ should 
always conclude with a verification, except 
in the anomalous case of the g^eneral plea of 
policy under 6 Geo. 4, c. 16. Verifica¬ 
tions or averments ate of two kinds: —common 
and special. Common are applied to ordinary 
case8,and is in the following form *’And this 

the plaintiff (or defendant) is ready to verify.’* 
Special are used where the matter pleaded is 

' intended to be tried by record or by some 
other method than a jury. They are in the 
following formsAnd this the plaintiff (or 
defendant) is ready to verify by the said re¬ 
cord,” or, ” And this the plaintiff (or defend¬ 
ant) is ready to verify, when, where, and in 
such manner as the Court here shall order, 
direct, or appoint.” Consult Stephen's Plead¬ 
ing as to the origin of this rule, &c.,p. 47il. 

AVERRARE, a duty required from some cus¬ 
tomary tenants, to carry goods in a waggon 
or upon loaded horses. Blount, 

AVE rriN Q (or abetting), helping or assisting. 
Scotch Law. « 

AUGBA, a cistern for water. Blount. 

AUGMENTATION, the name of a court (now 
abolished), erected 27 Hen. VI11., to deter¬ 
mine suits and controversies relating to 
monasteries and abbey lands. Termes de 
Ley, 68. 

AUGMENTATION OF STIPENDS. In 
order to secure a better provision for the 
reformed clergy of the church of Scotland, 
Che (yourt of Sessions has power to modify 
4 )r increase stipends to the clergy out of the 
ceinds of the parish in which the minister 
officiates. Scotch Law. 

AUtfUSTA, the ancient name of London. 

Augusta legibus soluta non esf.—(The Queen is 
not exempted from the laws.) 

A VINCULO MATRIMONII (from the bond 
of marriage). It is a total divorce obtained 
from the Ecclesiatical Court, on some cano¬ 
nical impediment existing6^ore marriage and 
not arising afterwards, for the marriage is 
declared void, as having been absolutely un¬ 
lawful db initio, and the parties are, therefore, 
separated, pro salute animarwn (for the safety 
of their souls), the issue (if any) are bastards, 
and the parties may contract another marriage. 

Though this divorce cannot be obtained in 
the regular course of law, on Che ground of 
adultery, yet it is frequently granted on that 
ground by a private Act of Parliament; it 
having become the practice of the Legis- 
lature to exercise its authority in this matter 
by way of extraordinary relief to the injured 
party. The proceeding originates in the 
House of Lords, and to prevent collusion the 
petitioner for a divorce bill must attend 
upon its second reading, to be examined at the 
fiar, the adultery being proved by witnesses, j 
Evidence must also be given in the com- j 
mittee on the bill, that a sentence of divorce 
has been olitained in the Spiritual Court, 
and (where the husband is the petitioner) that 


judgment has been given for the husband 
in some Court of Law, in an action fur 
damages brought by him against the seducer. 
Where no such proceedings have taken place, 
Parliament requires some satisfactory reason 
to be given for the omission, as that the 
husband has been unable to discover the 
adulterer, or that he died before a verdict 
could be obtained against him. In passing 
the bill, the Legislature usually makes some 
provision for the wife out of the husband’s 
estate. Stephen's Com., Vol. If. 313. 

AVISAMENTUM, advice or counsel. Blount. 

AVITOUS lavitus, Lat.], left by a person’s an¬ 
cestors. 

AULA, a Court Baron. Watkins on Copyholds. 

DE AULA, Hall. 

AULA REGIS, a court established by Wil¬ 
liam the Conqueror in his own hall: it was 
composed of the great officers of state, resi¬ 
dent in the palace, and followed the King’s 
household in all his expeditions. The trial 
of common causes in it was, on this account, 
verv burthensome to the people, and accord¬ 
ingly the 11th chapter of Magna Carta 
thus enacted” communia placita non se- 
quantur curiam regis sed teneantur in aliquo 
certo loco." This certain place was estab¬ 
lished* in Westminster Hall, where it has 
ever since continued under the name of the 
(3ourt of Common Pleas, or Common Bench. 
Brae, L. 3, tr, 1, c. 7; ^ Bl, Com. 39. 

AULA ECCLESL®, a nave or body of a 
church where temporal courts were an¬ 
ciently held. Eadm. 1. 6,p. 141. 

AULNEGER [ulna, an ell], an ancient officer 
appointed by the king, whose business it was 
to measure all cloth made for sale, that the 
Crown might not be defrauded of customs 
and duties. Termes de Ley, 37. 

AUMONB, service in, where lands are given 
in alms to some church or religious house, 
upon condition that a service or prayers 
shall be offered at certmn times for the re^se 
of the donor’s soul. 164. 

AUNCEL WEIGHT, an undent manner of 
weighing by the banging of scales or books 
at either end of a beam or staff, which, by 
lifting up in the middle discovered the 
equality or difference between the weight at 
one end and the thing weighed at the other. 
This weighing being subject to great deceit, 
was prohibited and the even balance com¬ 
manded in its stead. But, notwithstanding, 
it is still used In some parts of England, 
and what are now called stilliards, which 
shows the pounds by certain notches on a 
beam, is very similar to the auncel weight. 
Termes de Ley, 66. 

AUNCIATUS, antiquated. Blount. 

AVOIDANCE, when a benefice is void of an 
incumbent, in which sense it b opposed to 
plenarty. Jacob. 

AVOIRDUPOIS, or AVERDUPOIS (to have 
full weight), a certain method of weighing 
goods, allowing 16 ounces to the pound, 
while Troy weight allows but 12. 

AVONA, the ancient name of Bungay, in 
Suffolk, and Hampton Court. 
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AVONi£ VALLIS, the andent name of Avon¬ 
dale. or Uundale, in Northamptonshire. 

AVOW, sec Advow. 

AVOW££, see Adtoweb. 

AVOWRY, sec Ajovowrt. 

AVOWTERER, an adulterer. The crime is 
called Awnwtry, 

AURENEY, AIJRNEY, AURIGNEY, the 
ancient name of Alderney, an island in the 
English Channel. 

DE AUREO VADO, the andent name of 
Gnldeford, or Guilford, in Surry. 

AURES, a Saxon punishment by cutting off 
the ears, inflicted on those who mblied 
churches, or were guilty of any other theft, i 
Tletay L 1, c. 38, par. 10. 

AURICULARIUS, a secretary. lfofi.A«p.l20. 

AURUM REGINiE, Queen's gold. A 
royal revenue, belonging to every Queen 
Consort daring her marriage with the King, 
and due from every person who has made 
a voludtary offering or fine to the King, 
amounting to ten marks or upwards, for and 
in consideration of any privileges, grants, 
licenses, pardons, or other matters of royal 
favour conferred upon him by the King, and 
it is due in the proportion of one-tenth part 
more over and above the entire offering or 
fine made to the King, and becomes an ac¬ 
tual debt of record to the Queen’s majesty 
by the mere recording of the fine. Stephen's 
Com., vol. 2, jp. 467. 

AUSCULTARE, to hear monks read and to 
direct them how and in what manner they 
should do it with a graceful tone of accent 
to make an impression on their hearers, 
which was required before they were ad¬ 
mitted to read publicly in the church. 

AUSTURCUS, and OS IURCUS, a goshawk, 
whence a falconer, keeping such kind of 
hawks is called ostringer, Unum austurcum 
used to be reserved as a rent to the lord, 
and may be seen in some ancient deeds. 

AUTER ACTION PENDANT, another ac¬ 
tion pending. 

AUTER DROIT, in right of another, ear. pro., 
a trustee holds trust property in right of his 
cestui qme trust. A prochein amy sues in 
right of an infint. 2 Bl. Com, 176. 

AUTREFOIS ACQUIT (formerly acquitted), 
a plea in criming cases, when a person is 
indicted for an offence and acquitted, he 
canuot be afterwards indicted for the same 
offence, provided the first indictment were 
such that he would have been lawfully con¬ 
victed on it; and, if he be thus indicted a 
second time, he may plead autrefois acquit, 
which will be a good bar to the indictment. 
The true teat, by which the question, whe¬ 
ther sncb a plea is a sufficient bar in any 
panicnlar case, may be tried, is, whether 
^e evidence necessary to support the second 
indictment would have been sufficient to 
procore a legal conviction upon the first. 
R. V. Emden, 9 East, 437. 

AUTREFOIS ATTAINT (formerly at¬ 
tainted), another plea in criminal cases. 
Before 7 & 8 Geo. IV., c. 28, § 4, if a man 


were attainted of treason or felony,' whilst 
the attainder remained in force, he could 
not, with certain exceptions, be indicted for 
another felony, whether such other felony 
were committed before or after his attainder; 
because, being already attainted, and, there¬ 
fore, dead in contemplation of law, and his 
property forfeited, a prosecution for any 
other offence was considered useless. But 
now attainder is no bar, unless for the same 
offence as that charged in the indictment, 
and in effect this plea is at an end. 4 BL, 
Com. 337. 

AUTREFOIS CONVICT (formerly con¬ 
victed). Before 6 Geo. IV., c. 25, a man 
convicted of a clergyable felony, and who 
had prayed the benefit of clergy, might plead 
such conviction and prayer of clergy in bar 
of any subsequent inaictinent, either for the 
felony of which he was convicted or for any 
other clergyable felony committed by him 
previouslv to his conviction. This statute 
restricted the benefit of the allowance of 
clergy to the individual charge upon which 
it was allowed, and now a previous convic¬ 
tion can only be pleaded in bar of any sub¬ 
sequent indictment for the felony of which 
the defendant has previously been convicted. 
The 7 & 8 Geo. IV., c. 28, § 6, abolished 
the benefit of clergy in all oases of felony, 
and the 4th sectiou seems to put an end to 
this plea. 

AUTRE VIE, tenant pour (tenant for another’s 
life). An estate for the life of anotlier is an 
estate of freehold, though it is the lowest or 
least estate of freehold, which the law ac¬ 
knowledges. An estate for the life of ano¬ 
ther is not so great as an estate for one’s own 
life. Read the 4th chap, of Watkins' Prin^ 
doles of Conveyances. 

AUTHORITY, a power to do something given 
by one man to another. Consult Ftn. Abr,, 
tit. •* Authority," and Sugden on Powers. 

AVERMENT \verificatio'\, to avouch or verify 
the matter in hand. It is twofold :—1. Ge¬ 
nera/, which is the conclusion of every plea 
to the writ, or in bar of replications and 
other pleadings, containing matter affirmative 
and ought to be averred, ** aud this he is 
ready to verify.” 2. Particular, as when the 
life of tenant for life, or tenant in tail, is 
averred, and there, though the word verify 
be not used, but the matter avouched and 
affirmed, it is upon the matter an averment, 
1 Inst, 362. 

AVULSION, lands torn off by an inundation 
or current from property to which they ori¬ 
ginally belonged and gained to the estate of 
another ; or where a river changes its course, 

’ and instead of continuing to flow between 
two properties, cuts off part of one and 
joins it to the other property, llie property 
of the part thus separated continues in the 
original proprietor, in which respect avulsion 
differs from alluvion, by which an addition 
Is insensibly made to a property by the gra¬ 
dual washing down of the river, and which 
addition becomes the property of the owner 
of the lands to which the addition b made. 
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AVUNCULUS^ an node by the mother*! 
side. 

AVUS, a grandfather. 

AUXILIUM AD FILTUM MILITEM FA- 
CIENDUM ETFILIAL MARITANDAM. 
Ad ancient writ which was addressed to the 
sheriff to levy an aid towards the knightini; 
of a son and the marryinj; of a daughter. 
Abolished. 

AUXILIUM CURliE, a precept or order of 
Court citing and coiiveninf|r a party, at the 
suit and request of another, to warrant 
someihinff* Ken. Paroch. Antiq. 477< 

AUXILIUM FACERE ALICUI IN CURIA 
REGIS, to become another’s friend or soli¬ 
citor in the Queen’s Courts, an office under¬ 
taken for and granted by some courtiers to 
their dependents in the country. Ibid. 126. 

AUXILIUM REGIS, the King’s aid or money 
levied for the royal use and the public ser¬ 
vice, as taxes granted by Parliament. 1 Bl. 
Com. c. VIII. 

AUXILIUM VICECOMITI, a customary aid 
or duty anciently payable to sheriffs out of 
certun manors, for the better support of 
their offices. Mon. Angl. 

AWAIT, waylaying, a lying in wait to execuU 
some mischief. 13 Ric. //., it. 2 . 

award, a judgment or arbitration of one or 
more persons called arbitrators, at the re¬ 
quest of two parties who are at variance, for 
ending a matter in dispute, independently of 
the process of the Courts, and frequently 
without the intervention of public authority. 
The award is in writing and engrossed on a 
35 s. stamp, or if it contain thirty folios of 
seven ly-two words each or upwards, there 
must be an additional stamp of 25#. for 
every foil fifteen folios beyond the first fif» 
teen. ' A duplicate copy of the award (un¬ 
stamped) is made, and the parties then have 
notice that the award is ready to be deli¬ 
vered upon payment of the arbitrators’ 
charges; which notification is publication of 
the award. Great care should be observed 
in preparing an award, as after it is published 
and delivered, the arbitrator isfimctus qgkio, 
(discharged from the duty) and has no au¬ 
thority to rectify or alter it. There is no 
precise form of words necessary for an 
award. Baqlev's Practice, p. 41)6 5 Chitiy*8 
Arch., Book fV., part II.; Watson*s Arbitra* 
tion and Award. 

AWAY-GOING CROPS, those sown during 
the last year of a tenancy, but not ripe until 
after the expiration of it. The right which 
an outgoing tenant has to take an away- 
goiog crop is sometimes given to him by the 
express terms of the contract, but where 
that is not the case, he is generally entitled 
to do so by the custom of the county: such 
custom or usage has been held reasonable 
and valid, and to apply eoually to tenants by 
parol agreement and by deed or written con- 
tract of demise, and this for the benefit and 
encouragement of agriculture.^ For the 
custom of the various counties in England, 
respecting the most important of the rights 
and liabilities which exist between an out¬ 


going and incoming tenant, consult the Table 
of Customs given in WoodfdU's Land, and 
Tent, by Harrison, p. 513. 

AWEN, or AUMR, a measure of Rhenish 
wine containing forty gallons, mentioned in 
some statutes. Blount. 

AWNHINDE, see Third-Night Awn- 

HINDB. 

AXELODUNUM, the ancient name of Hex- 
am, in the Bishopric of Durham. 

AYLE [De avo, of a grandfather], see Aikl. 

AZALDUS, a poor horse or jade. Blount. 

B. 

BACA, an iron book, a line with a book at the 
end of it. Old Records. 

BACCINIUM, or BACINA, a bason or vessel 
to hold water for washing the bands. There 
was formerly a service of liobling the bason, 
or waiting at the bason, on the day of the 
King’s coronation. 

BACHELACANiE SYLViE, the ancient 
name for the woods of Bagiey. 

BACHELERIA, commonalty or yeomanry, 
in contradistingttishment to baronage. Old 
Records. 

BACHELOR [a word of nneertain etymology, 
•lunins derives it from jSdiniXot, Gk., foolish, 
whence the Italian, Baccalare, a coxcomb } 
Menage, from bas cheoalier, Fr., a knight of 
the lowest rank; Spelman, from bacnlus, 
Lat., a staff; C^as, from buccella, an allow¬ 
ance of provision; but the most probable 
derivation seems to be from fiocea-Ioiini#, 
Lat., the berry of a laurel or bay, because 
anciently bachelors had their heads adorned 
with a garland of bay berries]. A man 
who takes his first degree at the Universities, 
introduced in the 13th century by Pope 
Gregory IX. Encyc. hand. 

BACKBERINDE, BACKVERINDE, or 
BACK BE REND, bearing upon the back or 
about a mao. Where a thief is apprehended 
with the things stolen in his possession, abo 
called being taken with the musiiotcr, as hav¬ 
ing the goods in his hand. 2 fnst. 188. It 
was one of the four circumstances wherein a 
forester might have arrested the body of a 
trespasser in a forest; vix., dog-draw, i. e., 
drawing after a deer that he has hurt; stable^ 
stand, i. e., at4iis standing with a knife, gun, 
bow, or greyhound, ready to shoot or course; 
back-berind, i. #., carrying away upon his 
back the deer which be had killed; bloody^ 
hand, i. e., when be had shot or coursed, and 
was imbrued with blood. 4 Inst. 294. 

BACK-BOND, a deed, which in conjunction 
with an absolute disposition constitutes a 
trust. It expresses the nature of the right 
actually had by a person to whom the dispo¬ 
sition IS made. It is equivalent to the 
English deed of declaration of trust. Scotch 
Term. 

BACKING a warrant of a justice of the 
peace. Where a warrant which has been 
granted in one jurisdiction is required to be 
executed in aouther, as where a felony bas 
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been committed in one county and the offen¬ 
der ii larkinc in another county, then, on 
proof of the handivritini? of the justice who 
{(ranted the irarrant, a justice in such other 
county endorses or writes his name on the 
back of it, and then gives authority to exe¬ 
cute the warrant in such other county. 23 
Geo. //., e. 26; 24 Geo. J/., e. 56; 13 Geo. 
Ill, e. 3l; 44 Geo. 11/., c. 92. 

BACKSIDB, a term formerly used In convey¬ 
ances and even in pleadings, and is still ad¬ 
hered to with reference to ancient descrip¬ 
tions in deeds, in continuing the transfers of 
tbe same properties; it imports a yard at the 
back pari of or behind a bouse, and belong¬ 
ing thereto; but though formerly used in 
pleading, it is now unusual to adopt it, for 
the word ** yard” is preferred. Chii.\ Gen. 
Prae., vol. 1,177; Exodus, c. 3, n. 1. 

BA(X), a liacoo hog, used in old charters. 
Badge [from bode or bade, a messenger, 
corrupted from badage, the credential of a 
messenger, Jemius : or from hagghe. Due., a 
jewel ; or bague, Fr., a ring. Skinner and 
Mxssbew ; it seems to come from bajuh, 
Lat., to carry]. A mark or cognizance worn 
to shew the relation of the wearer to any 
person or thing; the token of any thing. 
Emye. Land. 

BAD(jER [baggage, Fr., a bundle, whence 
ba^vgier, a carrier of goods]. A person who 
buys corn or victuals in one place, and carries 
them to another to sell and make profit by 
theoi. Tbe 5 c. 12, empowered nia- 
gistnifes to license badgers for one year, 
upon tbeir entering into certain recogoi- 
rinces. The 7 &8 Viet. e. 24, utterly took 
airsy and aholijihed the offence cf badgoring, 
and repealed tlie Statutes passed in relation 
to it, as being pernicious and in restraint of 
trade. 

B.\D]ZA, an ancient name of Bath, In Somer- 
shire. 

BADONTCUS MONS, the ancient name of 
Barnes Down, near B^tb. 
B.£DLING(A/o//ts), ^*Molle6(in|quit Alcuinus 
de ofic. Divtii.), snot effeinioati, qui vel bar- 
bas QOD babent, aive qui alterius fornicatio- 
uem susiioenc.” These are the fui?iaKM men¬ 
tioned by St. Paul, I CJoriiith. vi. 9, oCre 
HakuuA obre ipatroKotTM, k. r. X. The de¬ 
ntation of the Saxon term is very uncertain. 
Theod. Idb. PaenU. xxxviii. 5*, Ecgb.PoBnit. 
iv. 6d; Ant. Laws of England, 
bag, an uncertain quantity of goods and mer¬ 
chandize, from 3 to 400. Lex Mercatoria. 
Bag A, a bag or purse. Thus there is the 
Petty Bag Office in the Common LbW Juris¬ 
diction of tile Court of Chancery, because all 
oiigiaai writs relating to the business of the 
Crown were formerly kept in a little sack or 
hag m pared bagd. Madd. Priu. Chan., vol. 
l,p. 4. 

BA(fAVEl^ Edward Ist granted to tbe citizens 
of Exeter, by charter, the collection of a 
certain tribute or toll upon all manner of 
wares brouglit to that city to be sold, to be 
applied towards the paving of the streets, 
^pniriog the walls, and mainUining tbe city. 


which was commonly called in old English, 
begavel, bethugavel, and ehipping-gavel. 
Antiq. of Exeter, 

BAHADUM, a chest or coffer. FUta, /. 2, 
c. 21. 

BAJARDOUR, a bearer of any weight or bur¬ 
den. Old Records, 

Bail [JSJxxcw, Gk., to deliver into hands]. 
To set at liberty a person arrested or impri¬ 
soned, on security being taken for his ap¬ 
pearance on ^ a day and st a place certain, 
which security is called bail, because the 
party arrested or imprisoned is delivered into 
the hands of those who bind themselves for 
his forthcoming, in order that be may be 
safely protected from prison. Bail and 
mainpernors are often confounded, but there 
is this marked distinction between them 
mainpernors are merely a person’s sureties 
who cannot imprison Urn themselves to se¬ 
cure his appearance, but bail may, for they 
are regarded as his gaolers, to whose custody 
he is committed, and, therefore, they may 
take him upon a Sundag and confine him 
until the next day, and then render him to 
the proper prison. The word bail” is never 
used with a plural termination. 

There are several kinds of bail at Com¬ 
mon Law, as follow 

1. Common bail, or bail below, is given 
to the sheriff, after arresting a person, on a 
bail-bond, entered into by two sureties, on 
condition that tbe defendant appear at the 
day and in such place as the arresting process 
commands. 

2. Si^cial bail, or bail above, or bail to 
the action, are persons who undertake ge¬ 
nerally that if the defendant be condemned 
in the action, he shall satisfy tbe debt, costs, 
and damages, or render himself to the pro¬ 
per prison, or that they will do it for him. 

3. Bail in error; when the judgment in 
the original action was for tbe plaintiff be- 
lo%v, the plaintiff in error must put in and 
perfect bail, in order that the writ of error 
should operate as a supersedeas of execution, 
unless tbe Court or a Judge order otherwise, 
hut if the plaintiff in the original action hap¬ 
pen to he tbe ^aintiff in error, then bail is 
not necessary. The recognizance of bail in 
error is conditioned, not alternatively, to pay 
or to render tbe principal, but if the judg¬ 
ment should be affirmed, or the writ of error 
non-prossed, to pay the amount adjudged 
upon tbe former judgment, together with 
the costs and damages. Bail in error, then, 
unlike any other bail, cannot render tbeir 
principal in discharge of liability, but must, 
in the event of his not paying, pay the amount 
recovered with costs. 

4. Bail on an attachment. When a defend¬ 
ant is arrested upon a writ of attachment, 
be is brought before a Court or a Judge and 
sworn to answer interrogatories, and then 
commuted, unless by leave of a Court or a 
Judge, he enter into a recognizance with 
sureties, for his appearance in (3ourt from day 
to day, to answer interrogatories concerning 
such matters as may be objected against him. 

F 
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An attacliinent for non-payment of money 
or non-performance of an' award is not 
bailable. 

5. Bail upon outlawry on mesne process. 
The defendant may j(ive bail as in ordinary 
cases, but if he be arrested upon outlawry 
on final process, it is not bailable. 

In the Court of Chancery, there is equi¬ 
table bail jtiven by a defendant upon bis 
beinit arrested on a writ of ne exeat regno, 
and the sheriff might take bail in cases of 
attachment for nut appearing or answering. 

In criminal matters, the offence of treason 
is not bailable. But in cases of felony, the 
7 Geo, IV., c, 64, § I, enacts, that where 
any person shall be taken on a charge of fe¬ 
lony, or suspicion of felony, before justices of 
the peace, and the charge shall be supported 
by positive and credible evidence of the fact, 
or by such evidence as, if not explained or 
contradicted, shall, in their opinion, raise a 
strong presumption of the guilt of the person 
charged, such person shall be duly committed 
to prison, but if there shall be only one jus¬ 
tice present, and the whole evidence given 
before him shall be such as neither to raise a 
strong presumption of guilt, nor to warrant 
the dismissal of the charge, such justice 
shall order the person charged to be detained 
in custody, to be taken before two justices at 
least; and where any person so taken, or 
any person in the first instance taken before 
two justices, shall be charged with felony, 
or on suspicion of felony, and the evidence 
given in support of the chaise shall, in their 
opinion, not be such as to rinse a strong pre-! 
sumption of the guilt of the person charged, 
and to require committal, or such evidence 
shall be adduced on behalf of the person 
charged, as shall, in their opinion, weaken 
the presumption of guilt, but there shall, 
notwithstanding, appear to them, in either of 
such cases, to be sufficient ground for judi¬ 
cial enquiry, the person charged shall be ad¬ 
mitted to bail by such two justices in the 
manner thereinafter mentioned; provided 
always, that nothing therein contained shall 
be construed tn require justices to hear evi¬ 
dence on behalf of any person chaiged, un¬ 
less it should appear conducive to the ends 
of justice. The 6 & 6 fVm. IV., [c. 38, § 3, 

amended and extended the provisions of the 
above named act, and enacts, ** that it shall 
be lawful for any two justices of the peace, if 
they shall think fit, of whom one or other 
shall have signed the warrant of commit¬ 
ment, to admit any person or persons charged 
with felony, or agamsc whom any warrant of 
commitment for felony is signed, to bail, in 
the manner and according to the provisions 
directed by the said recited and above men¬ 
tioned act, in such sum or sums of money, 
and with such surety or sureties as they shall 
think fit, and notwithstanding such person 
or persons shall have confessed the matter 
laid to his or their charge, or notwithstand¬ 
ing such justices shall not think that such 
char^^e is groundless, or shall think that the 
circumstauces are such as to raise a pre¬ 


sumption of guilt.” It is discretionary, hotv- 
ever, in the Court of Queen's Bench, or any 
Judge of it in vacation, to bail for any crime 
whatever, be it treason, murder, or any other 
offence, according to the circumstances of 
the case. 

BAIL-BOND, an instrument prepared in the 
sheriff’s office after an arrest, execute<l by 
two sufficient sureties and the person ar¬ 
rested, and conditioned for his causing spe¬ 
cial bail to be put in for him in the Court 
out of which the arresting process issued. 

M *s Prac. 367. 

LB, an arresting process is said to be 
bailable when bail can be given, and the per¬ 
son arrested may obtain his liberty in conse¬ 
quence, e. p., a capias on mesne process is 
Pliable; a capiat ad satitfaciendnm is noo- 
bailable. 

BAILEE, a person to whom goods are intrusted 
for a specific purpose. 

BAILIES, magistrates of burghs, possessed of 
certain juriraictions and having the same 
powers within them as sheriffs of counties. 
Also officers or persons named by proprietors 
I to give infefftment. Scotch Law. 

BAILIFF, a keeper or protector, an officer who 
puts in force an arresting process, a land 
steward. There are sevei^ kinds of bailiffs, 
whose offices and employments greatly differ 
from one another, yet they agree in that the 
keeping or protection of something belongs 
to them all. JBaqrc. Lend, 

BAILI8, letters to raise fire and sword. Scotch 
Law. 

BAILIWICK [baiUi, Fr., and wic. Sax.], the 
jurisdiction uf a bailiff. A county. A liberty 
exempted from a sheriff, over which a bailiff 
is appointed by the lord of the liberty or 
franchise, with such powers within his pre¬ 
cinct as an under-sheriff exercises under a 
sheriff. Wood^s Inst. 206. 

BAILMENT [baiUer, Fr., to deliver], a com¬ 
pendious expression to signify a contract re¬ 
sulting from delivery. Sir William Jones 
has defined bailment to be **a delivery of 
goods on a condition, express or implied, 
that they shall be restored by the bailee to 
the bailor, or according to his directions, as 
soon as the purpose for which they are 
bailed shall be answered.” He has again, 
in the closing suminarv of his essay, defined 
it in language somewhat different, as, ** A 
delivery of goods in trust, on a contract ex¬ 
pressed or implied, that the trust shall be 
duly executed and the goods re-delivered, 
as soon as the time or use for which they 
were balled shall have elapsed or be per¬ 
formed.” Each of these definitions seems 
redundant and inaccurate, if it be the pro¬ 
per office of a definition to include those 
things only which belong to the genus or 
class. Both of these definitions suppose that 
the ^oods are to be restored or re-delivered. 
But in a bailment for sale, as in the case of 
a consignment to a factor, no re-delivery is 
contemplated between the parties. In some 
cases, no use is contemplated by the bailee; 
in others, it is of the essence of the contract; 
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htone cases, time if material to terminate 
cbecontract; in others, time is necessary to 
m a ncfs accessorial rijj^ht. Mr. Justice 
filackstoae has defined a bailment to be ‘*a 
delircry of jpoodf in trust, upon a contract 
expres^ or implied, that the trust shall be 
fsitbfnlly executed ou the part of the bailee;” 
and ifl another place, as a ** delivery of ^roods 
to soother person for a particular use.” It 
iiuj perba^ be doatKed, whether (altboupfh 
Ifeoerally true) a faithful execution (if by 
faithful he meant a conscientious diligence 
or ftitbfnlness, adequate to a due execution) 
or a jK^cnlar use (if by use be meant an 
actari right of user by the bailee), consti- 
(stes an essential or proper ingredient in all 
OSes of bailment. Mr. Chancellor Kent, in 
bb CoBimentariei, has blended, in some 
iDfaiare, the definitions of Jones and Black- 
stone. Wkhoot professing to enter into a 
oiaote criticisna. it may be said, that a bail- 
neat is a delivery of a thing in trust for 
tome spedal object or purpose, and upon a 
cootract, express or implied, to conform to 
the object or purpose of the trust. 

Bsilaeols are properly divisible into three 
hiodt. 1. Those in which the trust is ex- 
doitrely for the benefit of the bailor, or 
of s third person. 2. Those in which the 
tnut is exclusively for the benefit of the 
bailee: sad 3. Those In which the trust is 
for the benefit of both parties, or of both or 
oae of them, and a third party. The first 
embraces deposits and mandates; the second 
tntuitoai Imus for use; and the third, 
pjedi^es or pawns, and hiring and letting Co 
bire. 8 torf€ Bdimenis, \. 

Bailor, or bailer, a person who commits 
toodi to soother party (the bulee) in trust 
for a specific purpose. 

BiIL-PlECE,a piece of parchment containing 
the names of special bail, with other parti- 
<:iilsrs. which, being signed by a Judge, Is 
by in the Court in wluch the action is 
pendbg, and notice of the bail having justi- 
fied tt then given to the opposite party. 
^UfiPrae. 361. 

aAlR-MAN, a poM* insolvent debtor, left bare 
sad asked, who was obliged to swear in Court 
^ be ttia not worth more than five shillings 
sad fife pence. O&iofote. 

BAJRNS* PART, a third part of a defunct’s 
^ moveables, deitts deducted, if bis wife 
<Vfife, and a half if there be no relict, due 
to bis children. Scotch Law. 

BAL.ANCE, that which expresses the differ- 
^ between the debtor and creditor sides 
^ sa account; also used commercially to ex- 
the difference between the value of the 
rxpQfts from and imports into a country. 
^ balance is said to be favourable, when 
value of the exports exceeds that of the 
‘'"puts, and unfavourable when the value 
of (he imports exceeds that of the exports. 
KeCdbcjpf fbmui Diet. 

BAI^ANIPBR. or BALDAKINIFER, a 
xnM bearer. 

imnll galleries of wood or stone 
of houses. They are regulated 


in London by the Building Act, 14 Geo. I27«, 
e, 78, § 48. 

BALE, a pack or certain quantity of goods or 
merchandize, wrapped or packed up in cloth 
and corded round very tight, marked and 
numbered with fibres corresponding to 
those in the bills of lading, for the purpose 
of identification. 

BALENGER, a barge or water-vessel, a man- 
of-war. 

BALEUGA, a territory or precinct. 

BALISTARIUS, a balister or cross-bow man. 

BALISTICS, the science of throwing missive 
weapons by means of an engine. 

BALK [pelicare, Ital., to pass over, 5^'nncr], 
a ridge of land left unuloughed between the 
furrows or at the ena of a field. Encyc* 
Lend. 

BALLIERS, persons, who, standing on a balk 
or ridge of ground, give notice of something 
to others. 

B ALLA RE, to dance. 

BALLIVA, a bailiwick or jurisdiction. Old 
Records. 

BALLIVO AMOVENDO, an ancient writ to 
remove a bailiff from his office for want of 
sufficient land in the bailiwick. Reg, Orig, 
78. 

BALLOT Iballotte, Fr.], a little ball or ticket 
used in giving votes. 

BALLOT, to vote for or choose a person into 
an office by means of little balls of several 
colours, which are put into a box privately, 
according to the inclination of the chooser 
or voter, or by writing the name or names 
of the candidates upon small pieces of paper 
and rolling them up, so that they cannot be 
read, which are put into a box, and when the 
time limited for the election is over, an in¬ 
different person takes them out one by one 
and upon reading the name or names, some¬ 
body takes down the number of votes, the 
greater of which is declared duly elected. 

BALLOI-BOX, a case made of wood for 
receiring ballots. 

BAN, or BANS [Ten/.], a proclamation or 
public notice, any public summons or edict, 
whereby a thing is commanded or forbidden. 
It is most especially used in the publication 
of intended marriages, which must be done 
on three several Sundays, immediately after 
the second lesson, previous to the marriage, 
to the end that if any can shew just cause 
against such marriage, they may have oppor¬ 
tunity to make their objections. But the 
Spiritual Judge, by a license, may dispense 
with the formality of publication. If any 
persons be married without either publica¬ 
tion of bans or license, the marriage will be 
void, and the officiating minister transported. 
26 Geo. IL, e. 33. 

BANCO [Ital.], a commercial term, used to 
distinguish bank money from the common 
currency; also, a seat or bench of judgment. 

BANCALE, a covering of ease or ornament 
for a bench or other seat. 

BANDIT, a man outlawed. 

BANE [Bona, Sax., a murderer], destruction, 
overthrow. ”1 will be the bane of such a 
f2 
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person” is a popular saying. When a per¬ 
son receives a mortal injury by any thing, 
such thing is his bane. He who is the cause 
of another’s deaths is le bane, t. e., malefactor. 

BANERBT, or BANNERET, a knight made 
in the field, by the ceremony of cutting od 
the point of his standard, and making it, as 
it were, a banner, it is accounted so honour¬ 
able that they are allowed to display their 
arms in the royal army, as barons do, and 
may bear arms with supporters. They rank 
next to barons. 

BANISHMENT, a forsaking or (quitting the 
realm ; a kind of civil death infiicted on an 
offender. It is of two kinds:—one, voluntary 
and upon oath, called abjuration, the other, 
upon compulsion for some offence. For the 
Greek and Roman Laws on this subject, 
consult Smith’s Diet, of Antiq.^ tit. ** Ba- 
nishmenU” 

BANK \bancus, Lat.], a seat or bench of jus¬ 
tice. Thus, Boncus Heginee, or Bank la 
Reins, is the Queen's Bench. Boncus Com- 
munium Placitorum, or Bench le Common \ 
Pleas, is the Court of Common Pleas, or the 
Common Bench. Commercially, it is a place; 
where money is deposited, for the purpose 
of being let out to interest, returned by ex- | 
change, disposed of to profit, or to be drawn 
out again as the owners shall call for it. 

The three great national banks are, I, the 
Bank of Emrland, regulated by 3 6 l 4 Wm. 
IV., c. 98. The Bank of England conducts 
the whole banking business of the British 
Government. It acts not only as an ordina^ 
bank, but as a great engine of state. It 
receives and pays the greater part of the 
annuities which are due to the creditors of 
the public; it circulates Exchequer bills, 
and It advances to Government the annual 
amount of the land and malt taxes, which 
are frequently not paid till some years there¬ 
after. 2, The Bank of Scotland, established 
by Wm. in., Purl. 1, § 6; 44 Geo. III., c« 
23; 9 Geo. IV., c. 66. 3, The Bank of 

Ireland. McCulloch’s Comm. Diet, 

BANK-CREDITS, accommodations allowed 
to a person, on proper security given to a 
bank, to draw money on it to a certain extent 
agreed upon. 

BANK-NOTES, or BANK-BILLS, written or 

{ irinted promises for iiioney, to be paid by a 
lanking company. They are uniformly 
made payable on demand. They are not 
like bills of exchange, mere securities or 
documents for debt, nor are they so esteemed, 
but treated as money in the ordinary course 
and trnnsaciions of business by the general 
consent of mankind, and on |iaymentof them, 
whenever a receipt is required, it is always 
given as for money, not as for securities or 
notes. Per Lord Mansfield, Miller v. Race, 
1 Burr. 457. Bank of England notes were 
made a legal tender by the 5th sec. of 3 & 4 
Wm. IV., c. 98, every where, except at the 
Bank and its branches, for all sums above 
five pounds. 

bankable, discountable, receivable at a 
bank, as bills of e.xchange, &c. 


BANKER, one who receives money in trust to 
be drawn again as the owners have occasion 
for it. 

BANKERS’ CASH NOTES, formerly called 
goldsmiths’ notes, because bankers were 
originally goldsmiths. Written promises 
given by bankers to their customers as ac¬ 
knowledgments of having received money 
for their use. They are payable to bearer 
on demand and considered as money, and 
transferable from one person to another by 
delivery, lliey are now seldom made except 
by country bankers, their use having been 
superseded by the introduction of checks. 

BANKERS’ CHECKS, or DRAFTS, written 
orders or requests, addressed to persons car¬ 
rying on the business of bankers, and drawn 
upon them by a parly having money in their 
hands, requesting them to pay on present¬ 
ment to a person therein named, or to bearer, 
a certain sum of money. On account of the 
daily and immense use of checks, the Le^- 
lature has exempted them from stamp duties, 
provided they be for the payment of moqey 
to the bearer on demand and drawn upon a 
bapker or person acting as such, residing or 
transacting the business of a banker, within 
ten miles of the place where such draft or 
order shall be issued, and provided also, 
that such place be specified in such draft or 
order, ana that the same bear date on or 
before the day the same shall be issued, and 
do not direct the paymf^nt to be made iiy 
bills or promissory notes, 55 Geo, IlL, c, 134. 

BANKING, a trading in money. 

BANKRUPT [derived from fioncii#, or 
the table or counter of a tradesman, and 
ruptus, Lat., broken, denoting thereby one 
whose shop or place of trade is broken and 
gone]. A trader who secretes himself or docs 
certain other acts, tending to defeat or delay 
his creditors. 

By 6 Geo. IV., c 64, § 2, it is enacted, 
that all bankers, brokers, scriveners, under¬ 
writers, warehousemen, wharfingers, packers, 
builders, carpenters, shipwrights, victuallers, 
keepers of inns, taverns, hotels, aud coffee 
houses, dyers, printers, bleachers, fullers, 
calenderers. cattle or sheep salesman, and all 
persons using tbe trade of merchandize by 
way of bargaining, exchange, bartering, com¬ 
mission, consignment, or otherwise, in gross 
or by retail, aud all persons, who, either tor 
themselves, or as agents or factors for others, 
seek their living by buying and selling, or by 
buying and letting for hire, or by the work¬ 
manship of goods aud commodities, shall be 
deemed traders liable to become bankrupts. 
Provided that no farmer, grazier, common 
labourer, or workman for hire, receiver-ge¬ 
neral of the taxes, or member of or subscriber 
to any incorporated, commercial, or trading 
companies established by charter or Act of 
Parliament, shall be deemed as such a tra¬ 
der, liable, by virtue of this act, to become 
bankrupt. By 5 & 6 Viet., c. }22, § 10, it is 
enacted, that all livery stable keepers, coach 
proprietors, carriers, shipowners, auctioneers) 
apothecaries, market gardeners, cowkeep^s. 
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Vrickmakers, alum-nSakers, lime-bomen, 
aod millers, shall be liable to be made bank- 
rapu. 

The liahil’ty extends to aliens, denizens, 
women, and married women whose trades 
are not nnder their husbands’ control. Also 
to infants holdinir themselves out as adults, 
toexecntors and trustees carrying on the 
business of the persons they represent; peers, 
members of parliament, clergymen, smug¬ 
glers, and them who have retired from busi¬ 
ness in respect of debts contracted during 
tbeir trading. 

Ibe bankrupt law, the administration of 
which belongs to the statutory jurisdiction of 
the Court of Chancery, is a system of positive 
sutote regulations, its chaiiicter being pe¬ 
culiar and anomalous and designed for the 
special benefit of a particular class of persons 
with whom debts are contracted in the course 
of trade. It is distinguished from the ordi¬ 
nary law between debtor and creditor, as in- 
Tolvingthese three general principles:—I, 
a summary and immediate seizure of all the 
debtor’s property; 2. a distribution of it 
smoog the creaitors in general, instead 
of merely applying a portion of it to the 
payment of the individual complaioant, 
and, 3, the discharge of the debtor from fu¬ 
ture liability for the debts then existing. 
Consult Stephen*8 Com.^ voL 2, p. 189; 

MereaniileLaw, tit. ** Bankruptcy;'* 
M^niayn Ayrton's Law and Practice in 
Bankn^tey, by Koe and Miller ; and Flather*$ 
JfckhMe Bankruptcy, 

The execrable atrocity of the early Roman 
laws with respect to bankruptcy is well 
known. According to the usual inteipreta- 
tion of the law of the twelve tables, which 
Cicero has so much eulorised (2>e Ora/., /. 
1 ). the creditors of an insolvent debtor might, 
after some preliminary formalities, cut his 
My to pieces, each of them taking a share 
pro^rtbned to the amount of his debt; and 
(bose who ^d not choose to resort to this 
iK^rrible extremity were authorised to sub¬ 
ject the debtor to chains, stripes, and hard 
labour, or to sell him, his wife and children, 
to perpetual foreign slavery, trane Tyberim, 
'rhit law, and the law giving fathers the 
power of inflicting capital punishments on 
their children, strikingly illustrate the fero¬ 
cious and sanguinary character of the early 
Rntoans. 

There is reason to think, from the silence 
of historians on the subject, that no un¬ 
fortunate debtor ever actually felt the iit- 
oiokt severity of thb barbarous regulation; 
but the history of the Republic is full of ac¬ 
counts of popular commotions, some of 
which led to very important changes, that 
were occasioned by the exercise of the power 
given to creditors of enslaving their debtors 
aod subjecting them to corporal punishments. 
The law, however, continued in this state, 
till the year of Rome 427, 120 years after 
the promulgation of the twelve tables, when 
it was repealed. It was then enacted, that 
the persons of debtors should cease to be at 
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the disposal of their creditors, and that the 
latter should merely be authorized to seize 
upon the debtor’s goods, and sell them by 
auction, in satisfaction of tbeir claims. In 
the subsequent stages of Roman jurispru-i 
dence further changes were made, which 
seem generaUy to have leaned to the side of 
the debtor, and it was ultimately ruled, that 
an individual who had become insolvent, 
without having committed any fraud, should 
upon making a ceeeio bmorum, or a surren¬ 
der of his entire property to his creditors, be 
entitled to an exemption from all personal 
penalties. Teroicen Hist, de la Jurisp.^ jRo- 
motfie, 117* 

Bankruptcy, the state or condition of a 
luinkrupt. 

BANK STOCK, sharesin the property of abank. 

BANNIMUS, the form of an expulsion of a 
member from the University of Oxford, by 
affixing the sentence in some public place, 
as a denunciation or promulgation of it. 

BANNING, an exclamation against, or cursing 
of another. 

BANNITION, expulsion. 

BANNITUS, or BANNIATUS, an outlaw; a 
banished man. 

Bannock, a thick cake of oatmeal, being a 
perquUiie of a mill-servant in thirlage. 

BANNUM, or BANLEUGA, the utmost 
lioiitids of a manor or town. Seld. Hist, qf 
Tithes, 75. 

BAPTISM [fidmurfia, Gk.] See Births. 

BAR, a place set apart in a Court of Law or 
Equity for the barristers to plead; also the 
place where criminals stand or sit during 
tbeir trial. 

BAR, PLEA IN, a pleading showing some 
ground for barring or defeating the action at 
Common Law. A plea in bar is, therefore, 
distinguished from all pleas of the dilatory 
class, as impugning the right of action alto¬ 
gether, instead of merely tending to divert 
the proceedings to another jurisdiction, or 
suspend tliem, or abate the particular writ 
or declaration. It is, in short, a substantial 
and conclusive answer to the action. It fol¬ 
lows from this property, that, in general, it 
inuHt either deny all, or some essential part 
of tlie averments of fact in the declaration; 
or, admitting them to be true, allege new 
facts which obviate or repel their legid effect. 
Ill the first case the defendant is said, in the 
language of pleading, to traverse the matter 
of the declaration; in the latter, to confess 
and avoid if. Pleas in bar are consequently 
divided into (1), pleas by way <»f traverse; 
and (2), pleas by confession and avoidance. 
Step, Plead. 67. 

In equity, a plea in bar is a defence resorted 
to (when there is no defect apparent on the 
face of the plaintilf’s bill), inducting affirm¬ 
ative enstter, and reducing the case to a par¬ 
ticular point, seeking to displace the plain- 
tifi’s equity. 

Pleas in' bar may be ranked under three 
heads 

I, Pleas founded on some bar created b] 
statute^ subdivided into 
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(а) The Statates of Limitations* I 

(б) The Statute for the Prevention of| 
Frauds and Perjurks, 29 Car, 11., e. 3. 

(y) Any other statute, public or private, 
which has created a bar, as tM ship 
registry acts, for example. 

(8) The plea of a statute-hue and non- 
claim. 

2, Pleas founded on matter of record, or 
as of record, in some court, divided into— 

First, Matters of record, technically so 
called ; subdivided into— 

(a) A common recovery. 

(^) The plea of a judgment at law in a 
Court of Record. 

Second, Matters as of record, subdivided 
into—^ 

(a) The sentence or judgment of a foreign 
court. 

(S) A decree of a Court of Equity, signed 
and enrolled, for the same matter, 
and substantially between the same 
parties. 

3. Pleas of matter purely in paia, as it is 
termed, that is, upon matter of fact, not of 
record. Pleas of this sort go sometimes 
both to the discovery sought and to the re¬ 
lief prayed by the bill, or to some part of it; 
sometimes only to the discovery, or part of 
the discovery, and sonaetimes only to the re¬ 
lief, or a part of the relief. The principal 
of them are 

(a) A release. 

(€) A stated account. 

(y) a settled account. 

C^} An award. i 

(f) A purchase for a valuable consider -1 
atioo. 

(^) Title in the defendant, generally found -1 
ed on a will, conveyance, or long, 
peaceable, and adverse possession. 
Story's Equity PUad.^ ch. xiv. 

BAR, TRIAL AT, the inquest or examination 
of a difficult cause before the four Judges in 
tlie Superior Court in which the action and 
pleadings took place, instead of at Nisi 
Pritu, It is entirely discretionar}* with the 
Court to grant it at all, unless the Crown be 
actually and immediately interested, when 
the Attorney General naay demand it as of 
right. It is moved for after issue joined, 
and fifteen days’ notice of trial must be 
given. A special jury of the county in 
which the venue is laid is impanoelled, nn- 
less the Court imposes the terms of trying by 
a Middlesex or Surrey jury, or the parties 
consent to the contrary. The record is 
made up for trial without any iisrt prius 
clause, and the distringas directs the jury to 
appear in the Superior Court only. 1 Chit, 
Arch, Proc. 261. 

BARBICAN, a watch-tower, or bulwark. 

BARBICAN age, money given towards the 
maintenance of a barbican; a tribute for 
repairing or building a bulwark. 

BARCARIUM, a sheep cote; a sheep walk. 

BARGAIN AND SALE, a conveyance, intro¬ 
duced before the Statute of Uses, and origi- 
sating out of an equitable constructios of 


the Court of Chancery. A bargain was 
made, or a contract entered into, fur the sale 
of an estate, the purchase money %vas paid, 
but there was either no conveyance at ^1 of 
the legal interest, or a conveyance defective 
at law, by reason of the omisrion of livery 
of seisin or attemment: equity, properly 
thought, that the estate ought In conscience 
to belong to the person who paid the money, 
and therefore cogsidered the bargainor, or 
the contractor, aa a tmstes for him. An 
equitable investment in land, thus raiaed and 
conveyed, in the first instance, by the pay¬ 
ment of money upon a mere contract, or 
upon a conveyance inoperative at law, be¬ 
came, in process of time, trassfermble by a 
formal conveyance nnder the name of a bar¬ 
gain and sale. The bargainee, entitled to 
the use by virtue of this equitable convey¬ 
ance, became immediately seized oi the pos¬ 
session by the Statute of Uses, and the oper¬ 
ation of that statute tended, in effect, to 
supersede the solemnities of livery of seisin 
and attornment: for whenever a pecuniary 
consideration was introduced into a convey¬ 
ance, uosecompanied by livery of seisin or 
attornment, such conveyance immediately 
became a bargain and sale, and the possession 
was thereupon transferred to the bargainee 
without any other ceremony than the mere 
delivery of the deed. Therefore, to reatore 
in aome measure the policy of the common 
law, in adding notoriety to the transfer of 
property, thestat. 27Hen.VllI.,c. 16,fiirecis 
that every conveyance of any estate of inhe¬ 
ritance or freehold by bargain and sale shall 
be enrolled within six lunar months alter the 
date thereof. 

A ptewsmry consideration is necessary to 
raise a use upon this conveyance, therefore, 
the consideration of a long af^quaintaoee, or 
of friendship, or of natural love and affection, 
or of marriage, or that the bargainee is 
bound in a recognizance for the bvgainor, 
cannot create a use upon a bargun and sale, 
but the efficacy of this conveyance appears 
never to have depended upon the amount of 
the valuable cousideration, and it Is now un¬ 
necessary to prove an actual payment, if the 
consideration be expressed in the deed. A 
bargain and sale does not operate by trans¬ 
mutation of seisin or possession, and there¬ 
fore if it bt made to A. and hia heirs, to the 
use of B. and his heirs, to the use of or iia 
trust for C. and his heirs, A. will take the 
use, and consequentljr will have the legal 
estate, B. takes nothing, and C. will have 
the equitable beneficial estate. Sanders om 
Uses and Trusts, vol. ii. p. 63; IVatkind^ 
Principles of Conseyaneing, chap. xii. 

BARGAINEE, a person to whom a bsurgaiis 
and sale is made. 

BARGAINER, or BARGAINOR, a persom 
who makes a bargain and sale. 

BARKARY, a tan house, or place to keep 
bark in for the use of tanners. 

BARMOTE, or BARQHMOTE, a court, not 
of record, within the Hundred of the Peak 
in Derbyshire, for tke regulation of groves. 
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BMMMioiii, uid trade of the mioen, and 
lc»d. 

BARON [beonh Sax*, noble], the lowest de- 
freeof Dobilky next to a eiscount, and above 
that of a kni^t or baronet. The present 
baroDsaro--*!, By prescription; for that they 
and tbor ancestors hare immemoriany sat in 
the Upper House. 2, Barons by patent, 
having obtained a patent of this dignity to 
them and their heirs male, or otherwise. 
3, Barons by tenure, holding the title as 
aaoexed to land; it is said that it is the pos- 
Midon of their ancient landed territories 
which imparts the barony to the bishops, 
thereby giving them a place in the Upper 
House, idihongh they hold by succession. 
Dot bv inheritance; hut it is rather thought 
that mey sit in the Upper House by imme¬ 
morial usage. There are also Btfons 
9 fee, as the 

barons op the exchequer, the 
five judges to whom the administration of 
jsstice is committed in causes between the 
Queen and her snbjecu relating to matters 
ooncenitng the revenue. They were formerly 
Barons of the realm, bnt now are persons 
learned in the laws, who preride in the com¬ 
mon law conrt, called " The Exchequer of 
Pleas” at Westminster; their office is also 
to look into the Crown accounts, for which 
reason they have auditors under them. 
barons of the cinque ports, mem- 
ben of the House of Commons, elected by 
those ports, two for each. 
baron court, a court, not of record, at¬ 
tached to a manor, being an inseparable in¬ 
cident thereto, for a copyholder has no other 
evidence of his title than the rolls of the 
court, which he can inspect and take copies 
of to use as he may think pr^er, and if the 
lord refuse, the Court of Queen’s Bench 
will compel such inspection by numdamui, 
sod if the lord then refuse, he will be at- 
taehed. There are two courts incident to 
every manor, a court baron or freeholders’ 
court, and a customary court, which only 
relates to the copyholders, who form the 
homage and transact tlie necessary business, 
Che lord or his steward presiding as judge. 
Although these courts are essentially distinct, 
yet they are usually held at the same time, 
sad the same roll serves to record the pro- 
ce^ings of both. In the court baron, the 
luiiors are judges ; in the customary court 
the suitors are assistants to the lord or his 
steward, who is tbe judge. fVatJinns on 

BAms AND FEME, [Fr.J. husliandand wife. 
A wife being under the protection and infln- 
eoce of her Boron, lord, or husband, is styled 
k feme-covert {faemina wro coqperfo), and 
her state of marriage is called her cooerfnre. 
By marriage, the husband and wife are one 
person m law, that is, the very being or legal 
siistence of the woman is suspended during 
tbe marriage; or at least is incorporated and 
consolidate into that of her husband; 
under whose %ving, protection, and cover 
she perforins every thing; therefore, if an 


estate be granted or conveyed to an husband 
and wife, and their heirs, they do not take by 
moieties, as other joint-tenants, but the 
entire estate is in both; and if an estate be 
granted to an husband and wife and another 
person, the husband and wife have but one 
moiety, and the other person the other 
moiety. Stepken^s Cbm., book iii. ckap, ii.; 
Roper on Husband and IVife, 

BARONET [Boron and ef, diminutive termi¬ 
nation], a dignity of inheritance created 
by letters patent, and descendible to the 
issue male, and has precedency before all 
knights, except Knights of the Uarter; and 
they would even take precedency of them, 
were it not that Knights of the Garter are 
always privy counsellors. The order was 
instituted by James 1. in 1611, and was then 
a purchased honour for lOOOf., tbe money 
being applied to pay the troops sent to qnell 
an insurrection in the province of Ulster in 
Ireland. Their number was at first 200, hut 
now much increased. They are allowed to 
charge their coat with the arms of Ulster, 
which are a sinister hand puUs (red), in a 
field argent (white). The title ‘'Sir” is 
prefixed to their name. The first baronet 
ever created was Sir Nicholas Bacon, of 
Redgrave, in Suffolk, whose successor is 
therefore styled Primus Baronetorum 
glue, 1 BI. Com. 403. 

BARONY, or BARONAGE, the honour and 
territory which give title to a baron; also 
the body of barons and peers. 

BARRATOR, or BARRETOR [6afrafe»r, 
Fr., a deceiver], a common mover of suits 
and quarrels in disturbance of the peace, 
either in courts or elsewhere in the country, 
that is himself never quiet, but at variance 
with one or other, taking and detaining tbe 
possession of houses and lands or goods by 
false inventions, &c. He is the most dan¬ 
gerous oppressor in the law, for he op¬ 
presses the innocent by colour of law, which 
was made to protect them from oppression. 
The punishment is fine and imprisonment; 
and if the offender belong to the profession 
of the law, he U disabled from oractising for 
the future. 12 Geo, 1, c. 29. No one can be 
a barrator in respect of one act only, it must 
be several. 

BARRAI RY, or BARRETRY [barratrarej 
Ual., to cheat], a quarrel or contention; tbe 
act of a barrator. It used to be applied to 
tbe obtaining benefits at Rome. In marine 
insurance, it is the commission of any fraud 
upon the owners or insurers of a ship by tbe 
captrin or crew, as deserting her, sinking 
her, or doing any act which may subject her 
to arrest, detention, loss, or forfeiture, &c. 
It is the practice in most countries to insure 
against barratry. Mott foreign jurists hold, 
that it comprehends every fault which the 
master and crew can commit, whether it 
arise from fraud, negligence, unskilfulness, 
or mere imprudence. But in this country 
it Is ruled, that no act of the master or crew 
shall he deemed barratry, unless it proceed 
from a criminal or fraudulent motive. Par 
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on Insuranc 0 f c. 5; MarihaU on Insurance, 
b. 1, f. 12, § 6. 

In Scotland, it is the crime of a judge 
who is induced, by bribery, to pronounce a 
judgment. 

BARREN MONEY is used in the civil law for 
that which is not put out to interest. 

BARRISTER, or BARRASTOR, a counsel¬ 
lor or advocate learned in the law, admitted 
to plead at the bar, and there to take upon 
himself the protection and defence of clients. 
They are termed jurtsconsulH and Hcentiati 
injure, 

A counsel can maintain no action for his 
fees, which are given not as a salary or hire, 
but as a mere gratuity, which a barrister 
cannot demand without doing wrong to his 
reputation, unless under a special contract 
for them. Veitch v. Russell, 3 Q. B. 928. 
Beside, a fee does not depend upon the event 
of a cause; and for the purpose of promoting 
the honour and integrity of the bar, it is 
expected that all their fees should be paid 
when their briefs are delivered. On the 
other hand, he is not liable to an action for 
negligence or unskilfulness. 

In order to encourage due freedom of 
speech in the lawful defence of clients, and 
at the same time to give a check to un¬ 
seemly licentiousness, a counsel is not an¬ 
swerable for any matter by him spoken 
relative to the cause in hand and suggested 
in his client’s instructions, although it should 
reflect upon the reputation of another, and 
even prove absolutely groundless; but, if he 
speak an untruth of bis own invention, or 
even upon instructions, if it be impertinent 
to the cause in hand, he is then liable to an 
action from the party injured. It is a great 
principle, that no action can be maintained 
for slander, originating in judicial proceed¬ 
ings, as being used by counsel, if they be 
pertinent to the subject-matter of discussion. 

They are either utter or outer barristers, 
that is, plead without the bar; Queen’s 
counsel and seijeants at law who plead 
within the bar. 

The number of barristers, &c., in town 
and country, in 18dd, was 2484; the number 
of practitioners under the bar, viz., special 
pleaders and conveyancers, in 1843, was 135. 

.BARROW Iboerp, 8ax., a heap of earth], a 
large hillock or mount, raised or cut up in 
many parts of England, said to be Roman 
tumuli, or sepulchres. JEncyc, Lond, 

BARTER [baratar, Span., to overreach or 
circumvent], to exchange one commodity 
for another, or truck wares for wares. 

BARTON, BERTON, or BURTON, de¬ 
mesne lands of a manor, a great farm, a 
manor house, outhouses, fold yards. 

In the 2 & 3 Edw. VI., c. 82, barton lands 
and demesne lands are used as synonymes. 
B/otffil says it always signified a farm distinct 
from a mansion ; and bertonarii were far¬ 
mers or husbandmen who held bartons at 
the will of the lord. In the west of England 
they call a great farm a barton, and a 
small farm a living, Encyc, Lond, 


BAS-CHEVALIERS, low or inferior knights, 
holding military fees by a base tenure, as 
distinguished from bannerets, chief or supe¬ 
rior knights. Simple knights are called 
knights bachelors, bas-chevaUers, 

BASRCOURT, an inferior court, not of re¬ 
cord, as a court baron, court leet, &c. 

BASE-ESTATE, lands held by base tenants, 
who performed villeinoits services to their 
lords; but there is a diflerence between a 
base estate, and villenage, for to hold in 
pure villenage is to do all that the lord com¬ 
mands ; and, if a copyholder jiavu hut a hate 
estate, he, not holding by the performance 
of every commandment of his lord, cvnnot 
be said to hold in villenage. Kitch, 41. 

BASE-FEE, a freehold estate of inheritaoee, 
which has a qualification subjoined to it, and 
which must be determined whenever the 
qualification annexed to it is at an end. 
Thus if a tenant in tail, not having the im¬ 
mediate remainder or reversion in fee, were 
to convey the fee ivithout the consent 'of the 
rotector of the settlement, a base fee would 
e created, which would endure^ so long as 
there was issue of such tenant in tail capa¬ 
ble of inheriting, but which must lie deter¬ 
mined when such issue fails, this being the 
qualification annexed. fViatbins* Conv, 134. 

BASSA TENURA, a base tenure, was a holding 
by villenage or other customary service, op¬ 
posed to alta tenura, the highest tenure ia 
capite, or by militair service. 

BASE-INFEFTMENT, a disposition of lands 
by a vassal, to be held of himself. Scotd^ 
Law, 

BASE-RIGHTS, those hy which a grantor 
creates a subinfeudation in favour of a vas¬ 
sal, to be held of himself. Ibid, 

BASELS, coins abolished by Hen, il,, 1158. 

BASELARD, or BASILLARD, a weapoa, a 
poignard. Speighfs Chaucer, 12 Eic, iL, e, 6. 

BASILEUS [Qk.], a king. 

BASKET TENURE, lands held by the ser¬ 
vice of making the king’s baskets. 

BASNETUM, a helmet. 

BASSINET, a skin used by soldiers for cover¬ 
ings. . 

BASTARD [ficurvoplr, Gk., a concnbine; or 
bastaerd, Brit., nothus, spurius ; or bastard, 
from bos, low, and start (s/eorl. Sax.), risen, 
upstart], a chdd not born in lawful wedlock 
(i. e., whose parents are not married to one 
another), or not born within a competent 
time after the determination of wedlock, by 
divorce or death. And a child born during 
wedlock may be a bastard, as for Instance 
where, from his absence, the husband could 
not have bad access to his wife, and pre¬ 
sumption of legitimacy may be rebuUea by 
physical evidence proving, or by moral evi¬ 
dence rendering probable, the contrary. And 
if a man or woman marry a second wife or 
husband, the first being* living, aod have 
issue by such second wife or husband, the 
issue is a bastard. 

The civil and canon laws do not allow a 
child to remain a bastard, if the parents 
afterwards intermarry, and this it th^ Uw in 
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Scothod; bat the Enj^lisb hw materially 
divert from them, for although the chilcl 
oerd* Dot bebepoiten^ yet it is an indispen- 
Mlde ronditioo of legitimacy that it be lom 
ifter lawful wedlock. 

By the common consent of mankind, the 
ordinary term of gestation is consider^ to 
be ten Jnnar months, or forty weeks. This 
period has been adopted, because general 
observation, in cases which allowed of accu¬ 
rate calcnlation, has proved its correctness. 
It h not, however, denied, that diCTerences 
of one or two weeks have occurred. Dr. 
Win. Hunter, in answer to a qaestioii put to 
him on this subject, replied, ** that the usual 
period is nine calendar months (thirty-nine 
weeks), but there is very commonly a dif- 
ferrace of one, two, or three weeks.** Anil 
it is impossible, indeed, in the nature of 
things, that this difference should not occur, 
since females usually calculate from the time 
when the catamenia disappear, and preg¬ 
nancy may occur at any period between the 
interval. 

The rights of a bastard are very few, being 
only such as he can acquire, for he cannot 
inherit any property, being held as the son 
of nobody {nuUitu fiUus), and sometimes the 
sop of the people (jfi/tas popuH) ; the maxim 
being, pu as danmato eoitu noicuntur, inter 
Hberoi non eompnUaUur, —(Those who are 
bora from an unlawful connection, are not 
counted as children.) A bastard may gain 
ssorname by reputation, though he has none 
by inheritance. 

BASTARDY, an unlawful state of birth, which 
disables the person from succeeding to an 
inheritance. 

Bastard eigne, an eider son born before 
marriage; thus, if a man have a bastard son, 
sod afterwards marry the mother and by her 
hive a legitimate aon, he is called muUer mk-^ 
M, and the eldest son hattard eigni, S/e- 
phea*# Com., voL l,p. 404. 

BASTART, one born in concubinage, a bas¬ 
tard. 

BASTON, a staff or club. 

BA<-V1LLB, suburbs of a town. 

BATaBLE ground, land that is in contro¬ 
versy or about the possession of which there 
is a dispute, as the lands which were situated 
lietween Eagland and Scotland before the 
Union. 

Bath, knights of the, a military order 

of knighthood, instituted by Richard II., 
who limited their number to 4. Hen. IV. 
increised them to 36, The order received 
its denomination from a custom of bathing 
before the knights received the golden spur. 
The badge or symbol is a sceptre, rose, 
thistle, and three imperial crowns, conjoined 
within a circle, upon which is the motto— 
**Tna jmneta in uno,” alluding to the three 
cardinal virtues—faith, hope, and charity. 
George I, revived the order by the solemn 
crettioQ of a great number of knights. 

Battel, a trial of combat, formerly allowed 
hy the law, in military, criminal, or civil 
cues, where the defendant might fight with 


the plaintiff, the result proving whether he 
was culpable or innocent. 3 BL Com. 337* 
Abolished by 59 Qeo. Ill., c. 46. 

BATTERSLOA,the ancient name of Battersea, 
in Surrey. 

BATTERY. See tU. Assault and Bat¬ 
tery. 

BATTLINGS [BateUne, a small measure, 
from Batus, measure of allowancel, an allow¬ 
ance of money, as “ battles," or “ battels," 
is an allowance of provisions, and " to battle," 
to take that allowance. Ency. Land. 

BAWDY-HOUSE [lupanar forma], a house 
of ill-fame, kept for the resort and commerce 
of lewd people of both sexes. It is a com¬ 
mon nuisance, and the 26 Geo. 11., c. 36, 
made perpetual by 28 Geo. IL, c. 19, enacts, 
that if two inhabitants paying scot and lot, 
shall give notice to a constable of any per¬ 
son keeping a bawdy-house, the constable 
shall go with them tiefore a justice of the 
peace, and shall (upon such inhabitants 
making oath that they believe the contents 
of sach notice to be true, and entering into a 
recognizance of 20/. each, to give material 
evidence of the offence), enter into a recog¬ 
nizance of 30/. to prosecute with effect such 
person for such offsnce at the neRt.sessions; 
the constable shall be paid hts reasonable 
expenses by the overseers of the poor, to be 
ascertained by two justices; and if the 
offender be convicted, the overseen shall pay 
to the two inhabitants 10/. each. On the 
constable's entering into such recognizance 
as aforesaid, the justice shall bind over the 
person accused to the next sessions, and if be 
shall think proper, demand security for such 
person’s good behaviour in the mean time. 
A constable neglecting bis duty forfeits 20/. 
Any person appearing as master or mistress, 
or as having the care or management of any 
bawdy-house shall he deemed the keeper 
thereof, and lialile to be punished as such. 
The 58 Geo. III., c. 70, §§ 7* 8, provides as 
to the notice to the overseers of the poor, 
who are to be the prosecutors, and the pay¬ 
ment of expenses to witnesses. 

BAY, or pen, a pond-head made up of a great 
height to keep iu water for the supply of a 
mill, &c., so that the wheel of the mill may 
be turned by the water rushing thence, 
through a passage or flood-gate. 27 Eliz., 
c, 19. Also a harbour where ships ride at 
sea, near to a port. 

BEACON [beacn. Sax., a sign, whence beekon, 
to nod], a ligbt-bouse or sea-mark, formerly 
used to alarm the country, in case of the ap¬ 
proach of an enemy, but now of great use in 
guiding and preserving ships at sea, by night 
as well as by day. The Trinity House is 
empowered to set up any beacons or sea¬ 
marks wherever they shall be deemed 
necessary. 8 Elis., c. 13. 

BEACONAGE, money paid towards the 
maintenance of beacons. 

BEAD [bede, Sax., bead], a prayer; to say over 
beads is to say over one’s prayers. They were 
most commonly in use before printing, when 
poor people could^not afford to buy a manu* 
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script book, though they are stiH used in 
Roman Catholic countries. They are not 
permitted to be brought into England or any 
other superstitious things. 13 Eliz,, c. 2. 

BEAM [biam. Sax., tree], the part of a stag’s 
head, whence the horns spring, like branches 
out of a tree. A common balance of weights 
in cities and towns. 

BEAMS, apd BALANCE, instruments for 
weighing goods and merchandize, mostly 
used in the city of London. 

BEARERS, persons %vhooppress others, usually 
called maintainers; justices ha?e power to 
enquire into their actions, &c. 4 Edwd, IIL, 
c. 11. 

BEARROCSIRA, the ancient name of Berk¬ 
shire. 

BEASTS of chase [fene campestres']. There 
are five, viz., the buck, doe, fox, marten, 
and roe. 

BEASTS of the forest are the hart, hind, boar, 
and wolL They are also called beasts of 
venary. 

BEASTS and fowls of the warren are the hare, 
coney, pheasant, and partridge. 

BEAU-PLEADER (to plead fairly), an ob¬ 
solete writ upon the Statute of Marlbridge 
(62 Hen, IIL, c. 11), which enacts that neither 
in the circuits of the justices nor in counties, 
hundreds, pr courts baron, any fines shall be 
taken for fair-pleading, i, e,, for not pleading 
fairly or aptly to the purpose; upon this Sta¬ 
tute, then, this writ was ordained, addressed 
to the sheriff, bailiff, or him who shall de¬ 
mand such fine, prohibiting him not to de¬ 
mand it; an alias, pluries, and attachment 
follow. Nat, Br, 596. It used to be had 
as well in respect of vicious ss fair pleading, 
by way of amendment. 2 Inst, 122. 

BEdBA, the ancient name of Baroburgb, in 
Northamptonshire. 

BEDEL, or BEADLE [Bydel, Sax.], a crier 
or messenger of a court, who cites men to 
appear and answer an inferior officer of a 
parish or liberty. Many other kinds of 
subordinate officers are so called. 

BEDELARY, the jurisdiction of a bedel. 

BEDEREPE, or BIDBREPE, a service which 
certain tenants were ancientlv bound to per¬ 
form, as to reap tbeir landlord’s corn at 
harvest. 

BCDEWERI, Banditti, profligate and excom¬ 
municated persons. 

BEER, a liquor compounded of malt and hops. 
The selling of it at beer-shops, &c., is re¬ 
gulated by 11 Geo. IV, 1 Wm, IV„ c, 64. 

BEGGARS, persons who solicit alms. They are 
regulated by 11 Geo, IV, dr 1 VVm, IV,, c, 6. 

BEHAVING AS HEIR, conduct bv which an 
heir renders himself liable to the debts of his 
ancestors, as by taking possession of title- 
deeds, recovering rent, 6tc, Seotch Law, 

BELG^, the ancient name of the inhabitants 
of Somersetshire, Wiltshire, and Hampshire. 
Also of the city of Wells, in Somersetshire. 

BELISAM A,theancient name of Rhibelmouth, 
in Somersetshire. 

D£ BELLA AQUA, the ancient name of 
Bellew and BeUaeu. 


D£ BELLA FIDE, the ancient name of 
Beaufoy. 

BELLINUS SINUS, the ancient name of 
Biilinsgate, in the city of London. 

DE BELLO CAMPO, the ancient name of 
Beanchaum. 

DE BELLO FAGO, the ancient name of 
Beaufo. 

DE BELLO FOUO, the ancient name of 
Beaufeu. 

DE BELLO LOCO, the ancient name of 
Beaulieu, in Hampshire. 

DE BELLO MARISCO, the ancient name of 
Beau marsh. 

BELLOMARRISCUS, the andent name of 
Beaumaris, the county town of Anglesey. 

DE BELIX) MONTE, the ancient name of 
Beaumont, a town in Nord, France. 

DE BELLO PRATO, the ancient name of 
Beauprd. 

DE BELLO SITU, the ancient name of Bel- 
lasise. 

BELLO CLIVUM, BELLO DESERTUM, 
BELLUS LOCUS, the ancient names of 
Beaudesert, in StafiTordsbire. 

BENCH, or BANC, a tribunal of justice. 

BENCHER, a senior in the Inns of Court, 
entrusted with their government or direction. 
The benchers have the absolute and irrespon¬ 
sible power of punishing a barrister guilty of 
misconduct, by either admonishing or rebuk¬ 
ing him, by prohibiting him from dining in the 
Hall, or even by expelling him from the liar, 
called disbarring. They might also refuse 
admission to a student, or reject his call to 
the bar. 

DE BENEFACTIS, the ancient name of Ben- 
field. 

Benedicta est exposUio qvando res redimifur h 
destmctione, 4 Co. 26.—(Blessed is the ex¬ 
position by which anything is saved from 
destruction.) 

BENEFICE, an ecclesiastical living and pro¬ 
motion, a rectory or vicai^; all church 
preferments except bishoprics. 

BENEFICIARY, he that is in possession of a 
benefice. 

BENEFICIO PRIMO ECCLESIASTICO 
HABENDO. An andent writ, which was 
addressed by the King to the Lord Chan¬ 
cellor, to bestow the benefice that should/r^ 
fall in the royal gift, above or under a speci¬ 
fied value, upon a person named therein. 
Rep, Grip, 307. 

Ben^cium non datum nisi propter qfieium. Hob. 
148.—(A remuneration not given, unless on 
account of a duty performed.) 

BeneficiuM prineipis dthet esse numsurum, 
Jenk. Cent. 168.—(The benefit of a prince 
ought to be laiting.) 

BENEFIT OF CLERGY cleri- 

cole], an arrest of judgment in criminal 
cases. The origin of it was this: Princes and 
States, anciently converted to Christianity, 
granted to the clergy very bountiful privileges 
and exemptions, and particularly an im¬ 
munity of their persons in criminal proceed¬ 
ings before secular judges. The clergy 
afterwards increasing in wealth, number, and 
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|n«er, claimed ibis benefit m animlefeanble 
ni^t, wbtcb bad been merely matter of royal 
Itvoor, founding their principal argnment 
upon this text of 8cripiure: ** touch not 
mine anointed, and do my prophets no 
harm.” They obtained great enlargements 
of tbk privilege, extending it not only to 
persons in holy orders, but also to all who 
had any kind of subordinate ministration in 
the church, and even to laymen, and applying 
it to civil as well as criminal causes. In 
criminal proceedings the prisoner was first 
arraigned, and then he might have claimed his 
benefit of cleigy, by way of declinatory plea, 
or, after conviction, by way of arresting 
judgment. He was then burnt with a hot 
iron in the brawn of his left thumb, in order 
to shew that be had been admitted to this pri¬ 
vilege, which was not allowed twice to the same 
person; he was then handed over to the ec¬ 
clesiastical court, and after the solemn farce 
of a mock trial, he was usually acquitted, and 
was made anew and an innocent man. These 
exemptions at length grew so burtheosome 
and scandalous, that the legislature, from 
time to time, interfered, until the 7 & 8 Oeo. 
IF., e. 28, a. 6, abolished benefit of clergy. 
2 Hist. 323; 4 BL Com., chap. 
BENEFIT SOCIETIES, or FRIENDLY SO- 
CIETIES, associations, chiefly among the 
indnsSrioos and lower classes of society for 
the purpose of affording each other relief in 
time of sickness, and their widows and chil¬ 
dren asaistanee at their death. They are 
protected by 10 Oeo. IV., e. 56. 

BENEFIT OF DISCUSSION, is that, whereby 
the antecedent heir, such as the heir of line 
in a poraoit against the heir of tailzie, &c., 
most be first panned to fulfil the defunct’s 
deeds and pay his debu. This benefit is like¬ 
wise competent in many cases to cautioners. 
Sootdk LdtW. 

BBNBRTH, an ancient service which a tenant 
rendered to his lord with plough and cart. 

BENEVOLENCE, a-voluntan gratuity given 
by sobjects to tbeir king. It is now yielded 
with consent of the House of Commons, in 
pnnnanoe of the petition of right, 3 Car. I, 
and \ W.3f M., $t. 2, § 2. Also an aid 
granted by a tenant to bis lord, in times of 
dillicolties and distress. Abolished by 12 
Car. IL, e. 24. 

BENEVOLENTIA REGIS HABENDA, the 
form of purchasing the royal pardon and i 
favour, in ancient fines and submissions, to 
be restored to estate, title, or place, P€troch. 
Amtia.,p. 172 . 

Badgaifaeiemd^ omt interpretationes, propter 
vmp kea i mUm Imcarwm, at ret magit vateat, 
yamn pereat j et verba mUntitmi, non k eon- 
tra, itbeat awsrstre. Co. Litt. 36.—(Con- 
struetioDs are to be made liberally, on ac- 
conat of the simplicity of the laity, that the 
thing may rather avail than perish, and words 
o^ht to be made anbservient to the inten¬ 
tion, not contrary to it.) 

Thaa maxim rdates to the mode of inter- 
p^ag written instromenu. The judges 
trill rather sqtply the words of a documeni 


to fulfil its lawful intent, than destroy sncb 
intent, because of insufficient language, for 
to the imeution, when once discovered, all 
technical forms of expression must give way. 
Words of art, which, in the understanding of 
conveyancers, have a peculiar meaning, are 
not to be scanned and construed too strictly, 
if, by so doing, one part of an instrument be 
made inconsistent with another, rendering 
the whole incongruous and unintelligible; 
the Courts will, therefore, treat such words as 
used in their popular sense, and interpret the 
language of the parties teetmdum tubfectam 
materiem, referring particular expressions to 
the subject-matter of the agreement, in or¬ 
der to give to the whole full and complete 
force. 

Benigi^ tenieniia m verbis generaUbus tea 
dMit, ttt prtrferenda. 4 Co. 15.—(The 
most favourable construction is to be placed 
on general or doubtful expressions.) 

BEQUEATH [cwithe. Sax. will], to leave per¬ 
sonalty by will to another. 

BEQUEATHMENT, a legacy. 

BEQUEST, some sort of personal property 
left by will; a legacy. 

BE RBI AGE, a rent paid for the depasturing 
of sheep. Cotoe/. 

BERBICARIA, a sheep down, or ground to 
feed sheep. 

BEROARIA, a sheep-fold, or other enclosure 
to keep sheep. 

BERCEIA, BERCHERIA, the aficient names 
of Berkshire. 

BERECHINOUM, the ancient name of Bark¬ 
ing, in Essex. 

BEREFELLARII, the seven churchmen, who 
formerly belonged to the church of St. John 
of Beverley. 

BERBWICHA, or BEREWICA, a village or 
hamlet belonging to some town or manor. 
Doomtdag Booh. 

BERGHMASTER [Berg. Sax., a hill], k 
bailiff or chief officer among die Derbyshire 
miners, who also executes the office of 
coroner; a mountaineer or miner. 

BERGHMOTH, or BERGHMOTE [Berg. 
Sax., a hill, and gemote, an assembly], an 
assembly or court upon a hill, held in Der¬ 
byshire, for deciding pleas and controversies 
among the miners. Squire oa the Anglo^ 
Baacon Government. 

BERIA, BERIE, or BERRY, a large open 
field. Those cities and towns in England 
which end with this word are built on plain 
and open places, and do not derive their 
names from boroughs as Sir Henry Spehnan 
imagines. Most of our glossographers, in 
the oamea of places, have confounded the 
word berie with that of 5iif^ and borough as 
the appellatives of ancient towns; whereas 
the true sense of the word berie is a flat wide 
campaign, as is proved from sufficient 
authorities by the learned Du Fretne, who 
observes that Berta Sancti Edmundi, men¬ 
tioned by Mat. Paris, aub. ann. 1174, is not 
to be taken for the town, but for the adjoin¬ 
ing plain. To this may be added, that many 
flat and wide meads and other open grounds 
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«re called by the name of herriei and berry- 
fields; the spacious meadow between Oxford 
and Ilsley was, in the reign of King AtlieUtao, 
called Bery^ as is now the largest pasture 
ground in Qnarendon, in the county of 
Bucks, known by the name of Bery^ld: 
and, though these meads have been inter¬ 
preted demesne^ or manor meadows, yet they 
were truly any flat or open meadows coti- 
tigiious to a villa or farm. Eneye, Land, 

BBRMUNDl INSULA, the ancient name of 
Bermondsey, in Surrev. 

BERNET [byran, Sax.J, to barn. 

BERRA, a plain open heath. i 

HERS A, a limit or bound. 

BERSaRE [bersn, Oer.], to shoot or hunt. 

BERRY, or BURY [beorg. Sax , a hill or 
cattle], a vill or seat of habitation of a 
nobleman; a dwelling or mansion house; a 
sanctuary. 

BESAILB, or BESAYLE [Besayeul, Pr.], a 
father of a grandfather, t. e, a great grand¬ 
father. 

BESCHA [bercher, Fr., to dig], a spade or 
shovel. 

BESTIALS, beasts or cattle of anv sort. 

BETACHES, laymen using glebe lands. 

BBVERCHES, oed works, or customary ser¬ 
vices done at the bidding of the lord by his 
inferior tenants. 

BE'ITER EQUITY. It thus arises:—^if^ a 
prior incumbrancer did not take a security 
%vhich effectually protected him against any 
subsequent dealing to his prejudice by the 
party who had the legal estate, a second 
incumbrancer taking a security, which In its 
nature afforded him that protection, had 
'*the better equity.’* Deark v. Hall and 
others, 3 Russ. 1—^. 

BEWARED, expended. Before the' Britons 
and Saxons had introduced the general use 
of money, they traded chiefly by exchange 
of wares. 

BI^UM [/SloioK, Gk.], in rhetoric, a kind of 
counter argument, whereby something al¬ 
leged for the adversary is retorted against 
him and made to conclude a different way : 
for instance, OccidisH, quia adstitisti inter- 
fecto. Rloior, Immo qwa adstiti interfecto, non 
occidi: nam si id esset, infugam me conje- 
cissem. You killed tbe person, because you 
were found standing by the body. Bueum, 
Rather, 1 did not kill him, because 1 was 
found standing by his body; since, in the 
other case, I should have run away.** 

In the Grecian law, it was an action 
brought against those who ravished women, 
or used vicdeace to man. Encyc, Land. 

BIATHANATOI [fita, Gk., violence, and 
^droTos, death], suicides or persons taken 
away by violent deaths. 

BIDALE, or BIDALL [biddan. Sax., to pniv 
or supplicate], an invite of friends to drink 
ale at the house of some poor man, who 
hopes thereby to be relieved by charitable 
contribution. It is something like ** house¬ 
warming,*’ i. e., a visit of friends to a person 
beginning to set up housekeeping, 26 Hen. 
Vlll.,c.6. _ _ 


BIDDING OF THE BEADE, a charge or 
warning given by the parish priest to his 
parishioners at some special time, to come 
to prayers upon any festival or saint’s day, 
according to the canons of the church; also 
asking the banns is called bidding. Rubric. 

BIDDINGS, raising the price of a thing at a 
sale or auction. The French call this 
encherir. It answers to what the Romans 
called Ucitarij they used to bid by bolding 
up the hand or Anger. * 

B1 DENTES, two yearlings, tags, or sheep of 
the second year. Paroeh. ^ntiq. 216. 

BIDUANA, a fasting for the space of two 
days. Matt. fVest. 135. 

BIENS, property ; this term comprehends not 
merely goods and chattels, as in the common 
law, but also real estate, according to the 
sense attached to it by the civilians and con¬ 
tinental jurists. Story’s Conf. Laws, 13. 

BIOA, a cart, wiun, or waggon; a chariot 
drawn by two horses, hamesa^ side by aide; 
or, properly, a cart with two wheels some¬ 
times drawn by one horse. 

BIGAM US, a person guilty of the offence of 
bigamy. 

Bigamus seu trigamus, Ijf'c., est qui diversis 
tempf/ribus et successive duos seu tres usKures 
haouit. 4 Inst. 88.-^(A bmmus or triga- 
mus, &e., ia one who at diflSrent times and 
successively has married two or three 
wives). 

BIGAMY, the felonious offence of a husbaml 
or wife marrying again during the life of the 
first wife or husband. It is not strictly 
correct to call this offence bigamy: it is more 
justly denominated polygamy, t. e., having a 
plurality of wives or husbands at nnce; 
while bi|(amy, according to the canonists, 
consists in marrying two virgins successively, 
one after the death of the other, or in once 
marrying a widow. 

The statute 1 James /., e. 11, somewhat 
altered by 9 Geo. IV,, c. 31, § 22, excepts 
four cases in which such second marriage 
would not be felonious:-*!. Where either 
party has been continually abroad for seven 
years, provided tbe party in England has 
no notice of the other being living within 
that period. 2. IVhere either of the parties 
has been absent from the other for seven 
ears within this kingdom, and has had no 
nowledge of the other being alive within 
that time. Although a second marriage, 
under these two exceptions, would not be 
deemed a felony, yet it would be null and 
void, and the parties may be censored and 
punished by the Ecclesiastical Courts. 3. 
Where tbe first marriage is declared abso¬ 
lutely void by proper sentence, and the par¬ 
ties loosed, h vinculo matrimonii. 4, Where 
either of the parties being under the age of 
consent, at the solemnixation of a first mar¬ 
riage, afterwanls declares it lo be void, 
which a second marriage amounts to, but if 
tbe parties agreed to the first marriage, after 
the age of consent, such agreement complet¬ 
ing the contract, would make it a real mar¬ 
riage, if, then, either of them marry again, it 
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would be a bi^my. This offence of bigamy 
is paouhftlde wherever committed, but ihe 
burthen of proving the first marriage lieu 
upon tlie prosecutor. And the first wife can- 
itot l)e admitted as a witness against her 
husband, because she is the true wife, but 
the second may, for she is indeed no wife at 
•11, and so h oonoerso, of a second husband. 
Coiisulc 1 Hawk, P, C,, e, 32 $ 1 East P, 
C., c. 12; I Ru$$., c. 23 $ Co. Lift. 79 b, n. 

1; 3 Slafk. Evid., “ Poligamy 1 Harru 
Mm's D^. 760; 4 Bl. Com. 164. 

BlLACINGS, bye laws of corporations, &c. 

filLANCflS DEFBRBNDIS, an obsolete writ 
addressed to a corporation for the carrying 
of wetglita to such a haven, there to weigh 
the wool anciently licensed for transportation. 
IZi^. Oriff, 270 . 

BlLtoES, a punishment at sea answering to 
the stocks ou land. 

BILL, a document submitted to Parliament, in 
which are contuned certain propositions for 
iu cunaideratiun, which, being approved of, 
is passed, and becomes law iu the shape of a 
Statute. 

To bring a bill into either House of Par- 
lisment, if the relief sought by it be of aprt* 
vote nature, a petition, setting. forth the 
grievance desired to be remedied, is pre¬ 
sented by a memlier, the necessary docu- 
meots having been first deposited, ss provided < 
for by 7 Wm. IV. and 1 Vict., 'c. 83. The 
petition is then referred to a committee of 
members, and in the House of Lords to two of 
the^Judges, who examine the matter al- 
legMl in it, and make tbeir report to the 
Hoase, upon which leave is given to bring 
in the bill, or otherwise. If it relate to a 
pMie matter, the hill is brought in upon 
motion, without petition, but in pursuance 
of several standing orders, as shewn in 
LamUy^s Parliamentary Practice, The bill, 
drawn out and printed, is then presented to 
the House; it is then resd a first time, and at 
a convenient distance, a second time, after 
which it is committed, t. e., referred to a 
committee, composed of a few members, or 
the whole House, the Speaker quitting the 
chair, and another metiiber being appointed 
rhairoian; the bill is then debated clause by 
cUuse, amendments made, the blanks filled 
np. and sometimes It is entirely new mo¬ 
delled ; after this, the chairman reports it to 
the House, which re-considers the whole hill, 
sod the question is repeatedly put upon 
every clause and amendment. It is then 
ordered to be engrossed and read a third 
time; if a oetv clause be afterwards added, 
it is doae by tacking a separate piece of 
parchment on the bill, called a rider. The 
bill may be opposed at any of these stages, 
and if successfully, it must he dropped for 
thn session, bat if it pass the third reading, 
the title of it is settled, and it is carried by 
several members to the bar of the House of 
Peers, and delivered to the Speaker, for their 
concorrence; it there passes thfough the 
same forms, and if rejected, the matter 
passes sab sikntio. If it be agreed upon, the 


Lords send a message to the Commons, by 
two Masters in Chancery, or upon matters of 
high importance, by two of the Judges, that 
they have agreed to the same, and that it 
remains with the Lords; hut if any amend¬ 
ments have been made, they are sent down 
with the bill to receive the concurrence of 
the Commons. If the Commons dis¬ 
agree to the amendments, a conference 
usually follows between members deputed 
from each House, who try to settle the dif- 
ferenc'e, and if they cannot, the bill is 
dropped; if the Commons agree, a message 
is sent to the Lords to that effect. Precisely 
the same forms are observed, when a bill 
originates in the House of Lords. An act of 
grace or pardon is first signed by the Sove¬ 
reign, and then resd once only in each of 
the Houses, without any new engrossment 
or amendment. 'A bill of supply^ after 
receiving the concurrence of the Lords, is 
sent back to the House of Commons, instead 
of being deposited in the House of Peers to 
await the Royal Assent, which is given in 
two ways, either by person or by commission, 
and then, and not before, it becomes a 
Ststnte or Act of Parliament; it is then 
printed at the Queen’s press, for the infor¬ 
mation of the people. Stephen*s Com., vol. 
2, p. 405. 

BILL OF APPBAL, see Appsal. 

BILL OF ATTAINDER, see Attainder. 
BILL IN CHANCERY, or BILL IN 
EQUITY, a written statement of a plain- 
tiflPs case, which is in the nature of a 
petition to the Court, praying for some 
redress. It was probably borroweil from the 
civil law or from the canon law (which is a 
derivative from the civil law), or from both. 
The structure of a bill is composed of ten 
parts;—the first part is the direction or 

. address of the bill to the Court from which 
it seeks redress, t. e., to the Lord Chancel¬ 
lor, Lord Keeper, or Lords Commissioners, 
having, for the time being, the custody of the 
Great Seal, by their proper designation. The 
second part is the introduction^ which contains 
»he names and descriptions of the persons ex¬ 
hibiting the hill, commonly called in the 
hill by the title of your orators and ora- 
trixes,” according to their sex, together 
with the character in which they sue. The 
third part is the premises^ or as it is more 
usually styled, the stating port, containing 
a narrative of the facts and circumstances of 
the plaintiff’s case, and of the wrong or 
grievance of which he complains, and the 
names of the persons, by whom done and 
against whom be seeks redress, constituting 
in fact the real substance of the hill. The 
fourth part is the confederation, containing 
a general allegation or general charge of a 
confederacy between the defendant and other 
persons to injure or defraud the plaintiff. 
This part is not invariably inserted, it is 
treated as mere surplusage, aod is never 
inserted in the case of a peer, or in an 
ainicalde suit. The fifth part is what is 
generally called the charging part, consist- 
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in^ of some allegaUoiify wbich set forth the 
matters of defence or excuse, which it is 
supposed the defendant intends or pretends 
to set up, to justify bis non-compliance with 
the plaintiff’s rifi^ht or claim, and then 
charges other matters, which disprore or 
avoid the supposed defence or excuse. As 
the subject of the charging part of a bill is 
often to obtain a disco?ery of the defendant’s 
case, it not unfrequently contains fictitious 
statements, and this is sometimes made a 
matter of serious complaint, as disreputable 
to public justice, and oppressive u]^n the 
defendant; it is, therefore, often omitted, 
and does not seem indispensable in any case, 
for the stating part ought fuUy to unfold and 
expound the plaintiff’s case, and the charging 
part in general contains little more 3ian 
an enlargement of that statement. The nxM 
part is the jwriidiction elau$e, and is intended 
to gi?e jurisdiction of the suit to the Court 
bv a general averment, that the acts com¬ 
plained of are contrary to eqoitv, and tend 
to the injury of the plaintiff, ana that he has 
no remedy, or not a complete remedy, with¬ 
out the assistance of a Court of Equity; but 
this clause Is a mere superfluity. The seventh 
part is the interroffating part, questioning the 
defendant as to the truth of the several 
statements and charges. By the 17th of the 
Orders, 26th Aug. 1841, they must l>e num¬ 
bered consecutivelj, and orderly set forth. 
The eighth part is the prayer for reUtf, 
which varies according to the circumstances 
of the particular case and the nature of the 
relief sought, it is followed hy a prayer of 
general relief at the discretion of the Court. 
This should never be omitted, because if the 
piuntitf should mistake the relief, to which 
he is entitled, in his special prayer, the Court 
may yet afford him the relief, to which he 
has a right under the Driver of general relief, 
provided it is such relief as is agreeable to 
the case made hy the bill. The ninth partis 
the prayer of process to compel the defend¬ 
ant to appear and answer the bill, and 
abide the determination of the Court on the 
subject. The tenth part is the interrogating 
note, provided by the 18th of the Orders, 26th 
Aug. 1841, specifying the Interrogatories 
which each defendant is required to answer. 
Every bill must have the signature of counsel 
annexed to it, in order to secure regularity, 
relevancy, and decency in the allegations, 
and the responsibility and guarantee of 
counsel, that upon the instructions given to 
him, and the case laid before him, there is 
good ground for the suit, in the manner in 
which it is framed. 

The general division of bills in equity is as 
follows:— 

J« Original bills. 

II. Bills not original. 

III. Bills in the nature of original bills. 

1. Original bills are those relating to some 

matter not before litigated in the court 
by the same persons, standing in the same 
interests. They are sub-divided into (a) those 
praying relief, and {fi) those not praying relief. 


(a) Those praying relief seek in that 
very suit a decision upon the whole merits 
of the case set forth by the plaintiff and a 
decree, which shall ascertain and protect 
present rights or redress present wrongs. 
The severd kinds of them are 

(1) Bills praying the decree or order 
of the Court touching some i^ht 
claimed by the party exhibiung 
the bill, in opposition to some right, 
real or supposed, claifbed by the 
party against whom the bill is exhi¬ 
bited, or touching some wrong done 
in violation of the plaintiff’s right. 
This b the most common kind of 
bill, and is similar to a declaration at 
Common Law. 

(2) Bills of interpleader, where the plain¬ 
tiff claims no right in opposition to 
the rights claimed by the defendants, 
but prays a decree touching the rights 
of the defendants, for the plaintiff’s 
safety. 

(3) Bills of certiorari, which pray a writ 
of certiorari, in order to remove a 
cause from an inferior Court of 
Equity, for the purpose of having it 
further proceeded in, and decided in 
the superior Court of Equity, to 
which the writ b returnable. 

(3) Those not praying relief, which merely 
ask the aid of the Court against possible 
future injury, or to support or defend a suit 
or action in another court of ordinary juris¬ 
diction. They are— , 

(1) Bills to perpetuate the testimony of 
witnesses, or to examine witnesses 
de bene esse, t. e,, conditionally. 

(2) Bills of dUcoveryytechnicaily so called, 

i, e., for the discovery of facts resting 
within the knowledge of a party, tu 
an action or proceeding in another 
court, or of deeds, writings, or other 
things in his custody or power. 

II. Bills not original (or secondary bills), 
are those which relate to some matter already 
litigated in the court by the same persons, 
and which are either an addition to, or a 
continuance of, an original bill, or both. The 
kinds are:— 

(1) A supplemental bill, which is merely 

an addition to an original bill to 
supply some defect in its frame or 
structure. 

(2) A bill of revivor, which is a continuance 

of an original bill, to bring some 
new party before the Court, when by 
death, marriage, change of interest, 
or otherwise, the original party has 
become incapable of pros^ting or 
defending a suit, and that suit is, (as it 
is in equity technically called) abated, 
t. e., suspended in its progress. 

(3) A bill of revivor and supplement, 
which continues a suit upon an abate¬ 
ment, and supplies defects which have 
arisen from some event subsequent 
to the institution of a suit. 

III. Bills in the nature of original bilb. 
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which are of a mixed character^ aomedmea 
partaking of the character of both of the 
prcviona diviaione. Their kinda are 

(1) A crou bill exhibited by a defendant 
in an originaJ anit againat a plaintiff 
in such auit, toachiog some matter 
in litigation in the firat anit. 

(2) A bill of reriew, which is brought to 

examine and reverse a decree made 
upon a former bill, which has been 
dolp enrolled, and thereby become a 
record of the Conrt. 

(3) A bill to impeach a decree upon the 
ground of fraud. 

(4) A bill to suspend the operation of a 
decree, under special circumstances, 
as to avoid it on the ground of matter 
which has subsequently arisen. 

(5) A bill to carry a decree made in a 
former suit into execution. 

(6) A bill, partaking of the qualities of 
some one or more of the above bills, 
such as a bill in the nature of a bill of 
revivor, or in the nature of a supple-1 
mental bill, or in the nature of a bill 
of review, and others of a like cha¬ 
racter. Consult Mitfordt Story^ or 
WeUford on ** EmtUy Pleading** 

For the definitions of the several specific 
bills, see the words giving them their dis- 
tiocdre names, as Bill of Peace. See 
PlACi, Ac. 

BILL OF COSTS, an account of the charges 
•od disbursements of an attorney or solicitor, 
iseurred in the conduct of his client’s 
btuioesa. It must be delivered, signed, to the 
client one calemfor month before an action can 
be brought to recover the amount thereof, 
in order to give the client an opportunity of 
tsxing it, and cooveyancing items are now 
taxable; and an executor or administrator 
of an attorney or solicitor most also deliver 
a lull of costs, signed, before he can sue upon 
iu See 6 & 7 c. 93. 

DILL OF CREDIT, a license or authority 
gireo iu writing from one person to 
another, very common among merchantt, 
liaokers, and those who trsvel, empowering 
a penoo to receive or take up money of their 
correspondents, mostly in foreign countries, 
but sometimes in land. 

BILL m erinunai eases, an indictment for a 
crime or misdemeaooup preferred to a grand 
jory; evidence in support of it it adduced; 
if the grand jury think it a groundless accu¬ 
sation, they endorse not a true bill,” or 
** not found,” and then the party is discharged 
without further answer, but a fresh bill may 
afterwards be preferred to a subsequent 
grand jury. If they are satisfied of the truth 
of the accusation, they then endorse upon it 
** a true billthe indictinent is then said 
to lie found, and the partv stands his trial. 
4 R/. Com. .305. 

BILL OF ENTRY, an account of the goods 
entered at the costom-honse, both inwsrds 
and outwards. In this bill must be expressed 
the merchant exporting or importing, the 
qnutity and species of merchandize, and 
arliiihcr transported, and whence. 


BILL OF EXCEPTIONS, an appeal. If a 
judge, at the trial of a cause at Nisi Prius, 
mistake the law, either in directing.a judg¬ 
ment of nonsuit, or in refusing demurrers to 
evidence, rejecting or admitting challenges 
to jurors, and other matters, the counsel for 
the party dissatisfied with the ruling of the 
judge, may tender a bill of exceptions at 
any time before verdict, and require the judge 
to seal it. The case always goes to the jury, 
and as soon as the bill of exceptions is com* 
pleted, and judgment has been given upon 
the verdict, the mode of proceeding is by 
bringing a writ of error on the judgment, and 
having the matter determined in a Court of 
Error, and not in the court out of which the 
record issued for the trial. The practice, 
however, of granting new trials has limited 
the number of cases in which counsel deem 
it expedient to tender a bill of exceptions. 
Bagleg*s Prae. p. 426; CAfr. Arek. Prae, 
p. 311. 

BILL OF EXCHANGE, a negotiable security 
io the form of an open letter of request, or 
an order from one person to another, desiring 
him to pay, on his account, a sum of money 
therein mentioned, to a third person. It is 
consequently an assignment to a third person 
of a debt due to the person drawing the 
hill, from the person upon whom it u drawn. 
It is a chose in action, hut, for the encour¬ 
agement of commerce, it is assignable, at 
common law, by mere endorsement, so that 
very many names are frequently attached to 
one bill, and each of them is liable to be 
sued upon the bill, if it be not paid in due 
time. The person who makes or draws the 
bill Is called the drawer, be to whom it is 
addressed is, before acceptance, the drawee, 
and after accepting it, ibe acceptor: the per¬ 
son in whose favour it is drawn is the/ifl^ee, 
or holder ; if he endorse the bill to another, 
be is called the indorser, and the person to 
ivhoni it is thus assigned or negotiated, is the 
indorsee or holder, and so on ad 
Consult ChUtv, Story, or Byles on 6iUs, 
BILL OF HEALTH, a ceriiticate or iustni- 
ment, signed by consuls or other proper 
authorities, delivered to the masters of ships 
at the time of their clearing out from all 
ports or places suspected of being particularly 
subject to infectious disorders, certifying the 
stateof health at the time that such ship sailed. 
A clean bill imports that at the time the ship 
sailed no infections disorder was known 
to exist. A suspected bill, commonly called 
a touched patent or hill, imports that there 
were rumours of an infectious disorder, but 
it had not actually appeared. A/oal bill, or 
the absence of a clean bill, imports that the 

S lace was infected when the vessel sailed. 
fcCullochs Comm, Diet. 

BILLOP INDEMNITY, an Act of Parliament, 
passed every session, for the relief of those 
who have unwittingly or unavoidably neg¬ 
lected to take the necessary oaths, Ac., 
required for the purpose of qualifying them 
to hold their respective offices. 

BILL OF LADING, a memorandum, signed 
by masters of ships, in their capacity of 
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rarriers, acknowledgli^ the receipt of tner- 
chants’ goods; of which there are usually 
three parts, one kept by the c.r>nsignor, one 
sent to the consignee, and one preserved by 
the master. It is the evidence of and title 
to the goods shipped.. 

BILL OF MIDDLESEX, a ficiious mode of 
giving the Court of Queen’s Bench jurisdic¬ 
tion in personal actions, by arresting a 
defendant for a supposed trespass when he 
was considered to be in the custody of the 
marshal, and then waiving the trespass, and 
proceeding against such defendant for any 
other cause of action, upon the ground that 
when a person was once brought into court, 
and either in the actual or supposed custody 
of the marshal, he could nut be charged 
even for any civil matter elsewhere. The 
2 Wm. IV., c. 39, abolished this fiction; and 
now, by 1 & 2 Viet., c. 110, all personal 
actions in the Superior Courts of Law at 
Westminster must be commenced by%vritof 
summons. BagleyU Prac* p. 71 i CAsf. 
Arch, Prac. 102. 

BILL OF PARCELS, an account given by the 
seller to the buyer, containing particulars 
of all the sorts and prices of the goods 
bought. 

BILL OF RIGHTS, a declaration delivered by 
the Lords and Commons to the Prince and 
Princess of Orange, 13th February, 1689, and 
afterwards enacted in Parliament, when they 
became King and Queen. It sets forth that 
King James did, by the assistance of divers 
evil counsellors, endeavour to subvert the 
laws and liberties of this kingdom, by exer¬ 
cising a power of dispensing with and sus- 
penmng of laws; by levying money for the use 
of the Crown by pretence of prerogative, with¬ 
out consent of Parliament; bv prosecuting 
those who petitioned the kingana discouraging 
petitions; by raising and keeping a standing 
army in time of peace; by violating the 
freedom of election of memoers to serve in 
Parliament; by violent prosecutions in the 
Court of King’s Bench, and causing partial 
and corrupt jurors to be returned on trials; 
excessive bail tu be taken; excessive fines 
to be imposed, and cruel punishments to be 
inflicted: all which were declared to be 
illegad. And the declaration concludes in these 
remarkable words ,'' And they do claim, de¬ 
mand, and insist upon all and singular the 
premises, as their undoubted ri^ts and 
liberties.” And the act of Parliament itself 
(1 WiU. 4- Mary, st, 2, c. 2) recognizes all 
and singular the rights and liberties asserted 
and clumed in the said declaratiou to be the 
true, ancient, indubitable rights of the people 
of this kingdom. 

DILL OF SALE, an assignment of chattels 
personal under seal. Although the property 
in a personal chattel will pass without delivery 
of possession, and that not only in the case of 
an assignment, but even in the case of gift 
when made by deed, yet, by 13 Eliz., c, 5, 
every grant or gift of chattels (as well as 
lands), with an intent to defraud creditors or 
others, shall be void as against the persons to 
whom such fraud would be prejudicial 


(though as against the grantor Mmself they 
shall stand good and e&ctual), and all such 
persons, partakers in or privy to such frau¬ 
dulent grants, shall forfeit the whole value of 
the goods, one moiety to the Queen, and 
another moiety to the party grieved, and also 
on conviction shall suffer imprisonment for 
half a year. One of the principal badges of 
fraud, under this Statute, has always been 
deemed to be the retaining of the possession, 
by the. original owner, contrary to tne purport 
of his donation or assignment, because the 
possession is the only tadtctmii of the pro- 
' perty of a chattel, which is a thing unfixed 
and transitory. Where possession, therefore, 
is so retained, it is primd facie a case of 
fraud, entitling the creditors of the original 
owner to impeach the transaction, but sup¬ 
posing it to be consistent with the apparent 
object of the parties that possession should 
for the present be retained, as where the gift 
or grant is future or contingent only, the 
transaction b in that case dear from any 
fraudulent complexion. There are other 
marks and characters of fraud rdating to 
billsof sale, as a general assignment ofall chat¬ 
tels, without any exception: for it is hardly to 
be presumed that a man will strip himself 
entirely of all his personal property, not 
excepting his bedding and wearing apparel, 
unless there were some secret correspondence 
and good understanding between him and the 
vendee for a private occupancy of all or some 
part of the goods for his support. A secret 
manner of making a bill of sale and unusual 
clums in it, are badges of fraud, as that it is 
made honestly, truly, and bond fide, for soch 
an artful and furcra dress and appearance 
give a suspicion and jealousy of some defect 
varnished over with it. Step, Com., oof. 2, 
p, 104. The earliest bill of sale we read of 
in history was that given to Abraham by the 
sons of Heth, Gen. xxiii. 20. 

BILL OF SIGHT, when a luerchant is ignorant 
of the real quantiiies or qualities of any goods 
assigned to him, so that he is unable to make 
a perfect entry of them, he must acquaint the 
collector or comptroller of the circumstance; 
and they are authorised, upon the importer 
or his agent making oath that he cannot, for 
want of full information, make a perfect 
entry, to receive an entry by bUl of eight for 
the packages, by the best description which 
can he given, and to grant warrant that the 
same may be landed and examined by the 
importer in presence of the officers; and 
within three days after any goods shall have 
been so landed, the importer shall make a 
perfect entry, and shall either pay down the 
duties or shall duly warehouse the same. 3 
4* 4 Wm, IV,, c, 62, § 24. 

In default of perfect entry within three 
days, such goods are to be taken to the 
Queen’s warehouse; and if the importer 
shall not within one month make perfect 
entry and pay the duties thereon, or on such 
parts as cun be entered for home use, to¬ 
gether with charges of moving and warehouse 
rent, such goods shaU be sold for payment of 
the duties. 
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The But Fndia Company are authorised, 
without the proof before mentioned, to enter 
by l)ili of sight, and to make perfect 
fiiirysod pay the duties within three months. 
McCaUoek^s Comm, Diet, 

BILL OP STORE, a kind of license granted at 
the Custom-House to merchants, to carry 
such stores and provisions as are neceuary 
for a voyage custom free. 3 d Wm, IV,, 
C.52. 

BILL OF SUFFERANCE, a license granted 
to I merchant, to suffer him to trade from 
ooe English port to another, vrithout paying 
custom. 

Bill in trade, both wholesale and retul, 
lud among workmen an account of merchan¬ 
dize or goods delivered, or of work done, 
and performed, &c. 

BILLETS OP GOLD, wedges or ingots of 
fold. 27 Sdwd.in.,e,27. 

BILLS OF MORTALITY, accounts of the 
births and deaths within a certain district. 

It wu frith the view of communicating to 
the inhabitants of London, to the Court, and 
the constituted authorities of the city, ac^ 
curate informatioQ respecting the increase or 
decrease in the number of deaths, and the 
cuniltiea of mortalitv occurring amongst 
them, that the Bills of Mortality were com- 
mencetl. London was then seldom entirely 
free from the plague, and the publication of 
the bills was t^culated to calm exaggerated 
rumours, and to warn those who could do 
•0 conveniently to leave fjondon, when¬ 
ever the pestilence became more fatal than 
siud. The bills were commenced In 1692, 
during a time when the plague was busy with 
its ravages; but they were notcontioued uniu- 
tcrrup^lv until the occurrence of another 
plague in 1603, from which period up to the 
preieot time, they have been continued from 
week to week; excepting during the Great 
Fire, when the deHtbs of two or three weeks 
were given in one bill. 

In 1605, the parishes comprised within the 
Bilk of Mortality included the ninety-seven 
perishes within the walls, sixteen parishes 
without the walls, and six contiguous out- 
periihes m Middlesex and Surrey. 

In 1626, the city of Westminster was in¬ 
cluded in the bills; in 163d, the parishes of 
Islington, Lambeth, Stepney, Newington, 
Hackney, and Redriff. Other additions were 
made from time to time. At present the 
weekly bills of Mortality include the ninety- 
sevM 'parishes within the Malls, seventeen 
pambes without the walls, twenty-four out- 
pariihes in Middlesex and Surrey, including 
^ district churches and ten parishes in the 
city and liberties of Westminster. The 
parishes of Marylebone and St. Pancras, 
with some others, which at the beginning of 
last centnry had only a population of 9150 
pcriona, but now contain ^,113, were never 
included in the bills. 

It is evident that the apprehension or 
vzistence of the plagne conferred upon the 
"lls of Mortality their chief value and in¬ 
terest. The Lord Mayor every week trans¬ 


mitted a copy to the Court. The reports are 
still profess^ to be made weekly ** to the 
Queen’s Most Excellent Majesty, and the 
R^ht Honourable the Lord Mayor.” 

The Bills of Mortality are now utterly 
valueless. In 1832, they reported 28,606 
deaths, and in 1842 only 13,142; while the 
population had been constantly increasing at 
a rapid rate. In 1833, out of 26,577 deaths, 
the causes of decease were returned as un¬ 
known In 887 cases, or 1 in 30; and in 1842, 
out of 13,142 deaths, 4638 ore returned in 
which the cause of decease was unknown, or 
less than^ 1 in 3. The Company of Parish 
Clerks might at least have expected to have 
been supplied with the returns of mortality 
from the clerks of the metropolitan churches, 
but this is not the case. 

The parish of Sc.George’8,Hanover Square, 
ceased to make returns in 1823; and In 1832 
the parishes of All Saints, Poplar, and St. 
John’s, Wapptng, followed its example; and 
in 1834 the clerks of St. Bartholomew the 
Lest, and St. Geoiwe’s, Queen Square, be¬ 
came defaulters. The fact Is, that instead of 
13,142 deaths being reported annually, there 
should be about 33,0f)0. Besides the con¬ 
tumacious parishes which refuse to contribute 
to the formation of correct Bills of Mortality 
for the metropolis, there are no means by 
which the Parish Clerks’ Company can pro¬ 
cure returns of the burials In cemeteries, and 
in the places of interment belonging to dis¬ 
senters ; and the defects from this cause. In 
Maitland’s time, now above a centnry since, 
exceeded 3000 a year. 

At the foot of the Bill of Mortality of 1837, 
there was a notice to the following effect 
” By the operations of the New Registration 
Act, much difficultyhas occurred in obtaining 
the reports of cliristeniDgs and burials, in 
consequence of which, in some parishes, the 
reports have been wholly withheld; and in 
those of several other parishes, where the 
office of searcher has been dbcontlnued, the 
disease of which deaths have taken place, 
has been necessarily omitted.” They were 
added to the ” unknown causes.” In the 
Bill for 1842, as already noticed, the diffi¬ 
culty here spoken of has increased. The 
only ** true bill,” therefore, is that prepared 
at the Registrar General’s Office. The first 
of these weekly bills was commenced Jan. 
II, 1840, and tbe series has been continued 
from that time without interruption. Knight^s 
London, rxl. 

BINOMIUM VINOCIUM, BRINOMIUM 
VINOVIA, BINOVIA, ancient names of 
Blncbester, in the bishoprick of Durham. 

BIRD, all creatures with wings and feathers, 
whether small or large, wild or tame ; per¬ 
sons stealing those, which are ordinarily 
kept in a state of confinement, are punishable 
before justices. 7 ^ S Geo, IV,, c. 29, 
§§ 31, 32. 

BIRRETIJM, a thin cap fitted close to the 
shape of the head; the cap or coif of a judge 
or seijeant-at-law. 

BIRTH, the act of coming into life. The 
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Emnan Ufv did nol consider an infant lein- 
timate which was born later than ten months 
after the death of the father, or the dissolu¬ 
tion of the marrias^e. The Prussian code 
declares that an infant born 302 days after 
the husband’s death, shall be deemed legiti¬ 
mate. The French civil code declares that 
a child born in wedlock, has the husband 
for its father. He may, however, disa¬ 
vow it, if he can prove that, from the 100th 
to the 180th day before its birth, he was 
prevented, either by absence or some phy- 
fiical impossibilitv, from cohabiting with 
his wife. An infant born before 180 days 
after marriage cannot be disavowed by him 
in the following cases:—1. When he had 
knowledge of his wife’s pregnancy before 
marriage. 2. When he assisted at the act 
of birth, and signed a declaration of it. 3. 
When the infant is declared incapable of 
living. Lastly, the legitimacy of an infant 
bom 300 days after the dissolution may be 
contested. The Scotch law is concise and 
decisive. ‘'To fix bastardy on a child, the 
husband’s absence must continue till within 
six lunar months of the birth; and a child born 
afterthe tenth month is accounted a bastard.” 
The English law does not prescribe a pre¬ 
cise time. Although it has been the prac¬ 
tice in our courts to consider forty weeks 
merely as the more usuai time, yet they 
exercise a discretion of allowing a longer 
time, when the opinions of the faculty, or 
the peculiar circumstances of the case, are 
in favour of a protracted gestation. '^Fs 
Med, Juris, 377- 

BIRTHS, BURIALS, AND MARRIAGES. 
The three most important events that can 
happen to a person, as to which * the only 
re^ar documentary proofs, established at 
this day, are contained in the pariah regis¬ 
ters, which are in the nature of records; 
examined extracts from them are received 
in courts of justice, and certificates, under 
the hand of the minister of the parish, are 
resorted to for private purposes. j 

By 6 fk 7 Wm. IV., c. 86, amended by 
1 Viet., c. 22, a General Register Office is 
provided for keeping a register of births, 
deaths, and marriages in England. The act 
repeals so much of the 62 Geo. HI., c. 146, 
and 4 Geo. IV., c. 76, as relates to the 
registration of marriages (§ 1), but does not 
affect the registration of baptisms and burials 
as by law established (§ 42). 

The form for general registration of births 
comprises the time of birth, name, and sex 
of the child; the name, surname, maiden 
surname, and profession of the parents; 
the signature, description, and residence of 
the inlormaot (who must be the father or 
mother, or, in case of their inability, the 
occupier of the house, § 20); the dale of 
registration and signature of the registrar, 
and also the child’s baptismal name (if any 
be given, after registration, within six 
months). 

That for deaths comprises the time of 
death, name and surname, sex, age, pro¬ 


fession, and cause of death of the deceased; 
the signature, description, and residence of 
the informant (who must be some person 
present at the death, or in attendance 
during the last illness, or else the occupier 
of the bouse, § 25), with the date of re¬ 
gistration and the signature of the registrar. 

And the universal form for registration of 
marriages comprises the date of the marriage; 
the name and surname, age, condition, pro¬ 
fession, residence, fathei^s name and sur¬ 
name, and father’s profession, of each of 
the parties) together with the place and 
form of marriage, ancf the signatures of the 
person marrying the parties, and of two 
witnesses. 

Searches may be made, and certified 
copies obtained, at the General Registrar 
Office, or at the office of the Superintendent 
Registrar of the district, or from the cler- 
g>'man, or registrar, or any other person 
who shall, for the time being, have the keep¬ 
ing of the renter books. 

Bv 3 & 4 Viet., c. 92, provision is made 
for oepositing with the Reristrar General a 
number of non-parochial registers and 
records of births, baptisms, deams, burials, 
and marriages, which had been collected 
by a commission appointed for that purpose, 
and for rendering such register and records 
available as evidence. 

BISANTIUM, BESANTINE, or BEZANT, 
an ancient coin, first issued at Ckinstanti- 
nople; it was of two sorts—^old, eouivalent 
to a ducat, valued at 9s. 6o.; ana silver, 
computed at 2s, They were both current 
in En^and. 

BLSCOX ^ 6ne of 2s, for not repairing banks, 
ditches, and causeways. 

BISHOP \biscop. Sax., Episcojm^ Lat.*], an 
overseer or superintendent. The chief of the 
clergy in his uiocese or jurisdiction in Eng- 
lanil, Wales, or Ireland, and the archbi¬ 
shop’s suffragan or assistant. A bishop 
is elected by the Queen’s congd tPeslire, or 
license to elect the person named by the 
Queen, in a letter missive, addressed to the 
dean and chapter; and if they fail to make 
election in twelve days, the Queen, by letters 
patent, may nominate whom she pleases. 
A bishop is said to he installed, and there 
are four things necessary to his complete 
election:—I, election, which resembles the 
resentation of a clerk to an ecdesiasticai 
enefice; 2, confirmation, resembling ad¬ 
mission 3, consecration, similar to institu¬ 
tion ; 4, installation, answering to induction. 
The bishops are the lords spiritual in Parlia¬ 
ment. There are twenty-four bishopricks in 
England, besides the bishoprick of Sodor and 
Man, the bishop of which is not a lord of Par¬ 
liament ; and eighteen in Ireland. A bishop 
has three powersI, a power of ordination, 
gained on his consecration, liy which he con«> 
fers orders, &c., in any place throughout the 
world ; 2, a power of jurisdiction through¬ 
out his see or his bishoprick; 3, a power of 
administration and government of the reve¬ 
nues thereof, gained on confirmation. He 
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hti, alio» ft coDsntoi^* court, to bear eccle- 
naidcftl cftOJM, ftod fisits and supermteads 
tbe clfixy ot* his diocese. He consecrates 
rkarches, and institutes priests, confirms, 
tupends, excommunicates, grants licenses 
for marriages, and probates of wills. He 
has kif archdeacon, dean and chapter, 
duBcellor, who holds his courts, and assists 
bim in matters of ecclesiasticid law, and 
Tictf-gfoenJ. He grants leases for three 
fifn, or twenty-one years, reserving the 
icculoiBed yearly rent; and he is addressed 
ai **My Lo^,” ^ Right Reverend 

Father is Qod by Divine permission.** 

BISHOPRIGK, a diocese or see of a bishop, 
Sj^ fioaa jSdet wompatitwr: et in 
NfM/artisajias, aon permUtUur mirths fieri 
fia umei feehm esf. 9 Co. 53.-—(Good 
hith does not suffer any person to be in 
vast of the same thing twice, and in making 
conpesaatioo it is not allow^ to give more 
tbao ia eiwa at once.) 

bishops (X)URT, an ecclesiastical court, 
Md iu the cathedral of each diocese, the 
whereof is the bishop*8 chancellor 
vbojadges by the dvil canon law; and if 
tW fioctae be largt^ he hat bis eomroissa- 
M !B reoMte parts, who bold ameiitory 
oarfo, for matters limited to them by their 
naobaioo. 

BbSE^l LB [hit. Lot., twice, and seniUit, 
^ axth], leap year, consisting of 366 days, 
ud ^ppeoiof every fourth year, by the 
riKtioo of a day in the month of February, 
*bieh,tluu year, consists of twenty-nine days. 
And this is done to recover the six hours 
riich the sun takes up nearly in his course, 
Boft thao the 365 days commonly allowed 
for it in other years. The day tbos added 
vu by Jnliiu Caesar appointed to be the day 
^dore the 24th of February, which, among 
de Romans, was the sixth of tbe calends, 
atdvhkh, on this occasion, was reckoned 
wheaee it was called the hinexHle, 
py 21 Hm. ///., to prevent misunderstand- 
the iolemJary day and that next before 
ve to be accounted as one dav. The 


‘Bpemomerary day, in leap years, is added 
^ theeadof Pebmary and called the 29th 
ofihatmoatb. Bncye, Land, 
buck act. the 9 Qeo. II., c. 21, so caUed 
it was occasioned by the outrages 
fwnittid by i^rsons with their faces 
otherwise disguised, who appeared 
I Forest, near Waltham, in Essex, 

^ deuroyed the deer there, and committed 
others enormities. Repealed by 7 & 
Jfe.K/,c.27. 

ACTS, acts printed in the old black 
dariag the dynasty of the Stewarts in 

book, a book Ivingin the Exchequer. 
GAM^ heath fowl, in cootradistinc- 
^ Itam, as gronse. 

MCK Mail [aimle, Fr., a small piece of 
^^patfitain rent of money, coin, or 
•^er thisf, aacicntly paid to persons upon 
I inflncncc, 

. diied with ceruin robbers and brigqnds, 


to be protected from their devastatiohs; 
rendered illegal by 43 Eliz,, c, 13. Also, 
rent paid in cattle, otherwise called neat-gild, 
and all rent not paid in silver, is called 
reditus nigri (black mail), by way of dis» 
tinction from the redUus albi (blanch-firmes, 
or white rents.) 

BLACK ROD, GENTLEMAN USHER OF, 
a chief officer of the Queen, deriving his 
name from the Black Rod of office, on tbe 
top of which reposes a golden lion, which 
he carries. During the session of Parliament 
he attends on the Peers, and to his custody 
all Peers impeached for anv crime or con¬ 
tempt are first committed, black Book, 255. 

BLACK WARD, a subvassal, who held ward 
of the king’s vassal. 

BLADARIUS, a corn-monger, mealman, or 
corn-chandler. 

BLADE, fruit, corn, hemp, fiax, herbs, &c. 

BLANCH FIRMES. In ancient times the 
crown rents were many times reserved ta 
libris aUns or blanch firmes, in which case 
the buyer was holden de albarefirmam, viz,, 
his base money or coin, worse than standard, 
was molten down in the Exchequer, and 
redoced to the fineness of standard silver, or, 
instead thereof, he paid twelve pence in tbe 
pound by way of addition. Lowndea on 
Coins, 5. 

BLANCH HOLDING, an ancient tenure of 
the law of Scotland, the duty payable being 
trilling, at s penny or a peppercorn, &c., if 
required. 20 Geo, IL, c, 50; 25 Geo. IL, 
e. 20. 

BLANCOFORDA, tbe ancient name of Bland- 
ford, in Devonshire. 

BLANCUM CASTRUM, Blane castle, in 
Monmouthshire. 

BLANK BAR, common bar; the name of a 
plea in bar, which, in an action of trespass, 
IS resorted to to compel tbe plaintiff to assign 
tbe certain place where the trespass waa 
committed. 

BLANK BONDS, Scotch securities, where 
the creditor’s name was left blank, and 
which passed hy mere delivery, the bearer 
being at liberty to put in his name and sue 
for payment. Declared void by tbe act 
1696, c. 25. 

BLANKS, a kind of white money (value 8d.), 
coined by Henry the Fifth in those parts of 
France which were then subject to England; 
forbidden to be current in this realm hy 2 
Hen, VI,, c, 9. Also, certain void spaces, 
sometimes left by mistake, in judicial pro¬ 
ceedings, and which, if anything materisil be 
ivanting, render the same void. 

BLASPHEMY [i3\d«Tc<v, Gk., to hurt, and 
reputation], an offence against God 
and religion, by denying to the Almighty his 
being and providence, or by contumelious 
reproaches of our Saviour Christ. Also, all 
profane scoffing at the Holy Scripture, and 
exposing it to contempt and ridicnle. It is 
both a spiritual and temporal offence. It ia 
an offence at Common Law, for tbe Scrip¬ 
tures are the common law, upon which all 
other laws are founded; and it is not lawful 
G 2 
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to pohUsb even a correct accoont of the pro- 
ceediofts in a court of justice, if such aa ac¬ 
count contain matter of a scandalous, blas¬ 
phemous, and indecent nature. Puoishalile 
by fine and iinprisoninent, or corporal 

g unishment. I Geo. IV., c. 8; 4 Bl. Cam. 
9; 2 8ai». xii. 14 ; Tit. ii. 6 ; Rev. xiiL 6. 
BLATUM BULGIUM, the ancient name of 
Biilness, in Gumherluod. 

BLAUNPAIN, aliae BLANEPAIN, Whit- 
bread. 

BLB, siaht, colour, &c. 

BLENCH, BLENCH-HOLDINO, see Alva 
FmMA. 

BLBSTIUM, the ancient name of Old Town, 
in Herefordshire. 

BLETA [blecAe, Fr.], peat or combustible 
earth du^ op and dried for burning. 
BLINKS, boughs broken down from trees and 
thrown in a way where deer are likely to 
pass. 

BmX)D, kindred, lineage. It is a maxim that 
none shall claim as heir, who is not of the 
blood (L e., kindred) of the purchaser. Co. 
LUt. 12 a. 

BLOODWIT, or BrX)UDVEIT [bhd. Sax., 
blood, and wyie, 014 Eng., pity], an amerce¬ 
ment for bloodshed; a customary fine, pmd 
as a composition and atoueinent for shedding 
or drawinj^ of blood. Paroch. Antiq. A 
riot wherein blood was spilled. Seatci haw. 
BLOODY HAND. See Bacebirind. 
BLOSSE VILLA, the andent name of Bloville, 
Blofield. 

BOARD, in politics, an office under the control 
of the executive government, as the Board 
of Trade, the Board of Works, the Board of 
Admiral^, the Board of Ordnance, the busi¬ 
ness of which departments is conducted by 
officers specially appointed for that purpose. 
BOCK.HORD, or BOOK-HOARD, a place 
where books, documentary evidence, or 
writings are kept. 

BOCK.LAND, BOC-LAND, or BOOK- 
LAND, one of the original inodes of tenure 
of manor land, also called charter-land or 
deed-land, which was held by a short and 
simple deed under certain rents and free 
services, and in effect differed nothing from 
the free-socage lands, whence have arisen 
most of the freehold tenants, who hold of 
particular manors, and owe suit and service 
to the same. 2 Bl. Cam. 90. 

It was land that had been severed by an 
act of government from the folcland, and 
converted into an estate of perpetual inhe¬ 
ritance. It might belong to the church, to 
the king, or to a subject. It might be alien¬ 
able and devisable at the will of the pro¬ 
prietor; it might be limited in its descent 
without any power of alienation in the pos¬ 
sessor. It wu often granted for a single 
life or for more lives than one, with remain¬ 
der in perpetuity to the church. It was 
forfeitea for various delinquencies to the 
state. 

Estates in perpetuity were usually created 
by charter after the introduction or writing, 
and on that account bocland and land of 


inheritance are often used as synonymous 
expressions. But at an earlier period they 
were conferred by the delivery of a staff, a 
spear, an arrow, a drinking horn, the branch 
of a tree, or a piece of turf; and when the 
donation was in favour of the church, these 
symbolical representations of the grant were 
deposited with solemnity on the altar; nor 
was this practice entirely laid aside after 
the introduction of title-deeds. There are 
instances of it as late as the time of the 
Conqueror. It is not therefore quite correct 
to say that all the lands of the Anglo-Saxoni 
were either folcland or bocland. When 
land was granted in perpetuity, it ceased tc 
be folcland; but it could not with propriety 
be termed bocland, unless it was conveyed 
by a written instrument. 

Bocland was released from all services u 
the public, with the exception of contri 
buting to military expeditions, and to thi 
reparation of castle and bridges. Tbesi 
duties or services were comprised in thi 
phrase —trinoda neceuUaa, which was sav 
to be incumbent on all persons, so that nom 
could be excused from them. The churcl 
indeed contrived, in some cases, to obtain ai 
exemption from them, but in general it 
lands, Kke those of others, were subject t 
them. Some of the charters granting to th 
possession of the church an exemption froB 
all services whatever, are genuine; but th 
greater part of them are forgeries. 

Bocland might, nevertheless, be subjecte 
to the payment of an annual rent to the stat 
by its original charter of creation. Wv hai 
an instance of this among the deeds < 
Worcester Cathedral, collected by Hemtii| 
^thelbald. King of the Mercians, had, 
appears, granted to Eanulf, grandfather ^ 
Offa, an estate of inheritance, burthens 
with an annual payment of ale, corn, cattl 
and other provisions to a royal vill; ai 
this estate, with the rent-char^ attached 
it, Offa afterwards gave in remainder to tl 
see of Worcester, after his own life and th 
of his sons. Bocland might be held 1 
freemen of all ranks and degrees. 

The estate of the higher nolulity con sis ti 
chiefly of bocland. Bishtips and abln 
might have bocland of their own, in adiiitii 
to what they held in right of the church. 

The Anglo-Saxon kings had private estal 
of bocklaiid, and these estates did not mer 
in the Crown, but were devisable by n I 
gift, or sale, and transmissible by inhev 
ancf, in the same manner as bocland b] 
subject. 

The above extracts are from ** An, 1 

E into the Rise and Qromth of i 
1 Prerogative m England.** By 
, 1830,143—161. See also Kimbl 
Cod. Diplom., Introd. ciii.—cvl. 
BODOTRIA, the ancient name of Ediiibai 
Firth. 

BODUNA, the people of Gloucestershire « 
Oxfunlshire were formerly called so. 
BOIS, wood f ftc6-6oif, underwood. 
BOLERIUM PROM. See Amtiybbtoscj 
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BOLHAGIUM. or BOLDAGIUM, a little 
boote or cottage. 

BOLT, a kng narrow piece of silk or staff. 
BOLTING {BoU, Sax., a house], a private 

anfning’ of cases in our inns of court. 

BONA, this term, according to the dvU law, 
iaclades all sorts of property, moveable and 
immoveable. Si€Ty*s Conjl, Laws, 375. 

DE BONA FASSATO, Goodrich. 

BONA FIDE, with good fiuth; implying the 
abseace of all £raud and unfair dealing or 
adiog, whether it consist in sUnulation or 
dusiraolation. This term, both in thb case 
and in the nominative also, frequently occurs 
b the Roman jurists. It can only be defined 
with rrference to things opposed to it, namely, 
fujajidss and dobu wuuus, both of which 
phrai^ and especially the latter, are often 
ved m a technical sense. Smith*s DicL of 

Boui Juk Mssessar faeit frwetus eonsumptos 
tsof.^By good faith a possessor m^es 
profits hu own consumptions.) 

Bom fdm non patihw tU idem bis esigahar.’^ 
—(Good faith suffers not that the same 
thing should be twice exacted.) 

Bona fidei possessor, m id tantvm qmod ad se 
foxesmt, temehtr. 2 Inst. 285.—^A tenant 
is bound to good faith in that only which 
mxf come to him.) 

BON.AUGHT, or BON AUGHTY, an exaction 
imposed on the people of Ireland, at the will 
of the lord, for relief of the knights called 
BonaekH, who served in the wars. Antiq. 
Hiben. 

BONA FORUFACTA, goods forfeited; called 
by the civilians iona cmfiscaia, because they 
belonged to the^scas, or imperial treasury. 
bona MOBILIA, moveable efects and goods. 
bona notab ilia, extraordinary assets. 
They are fixed by express canon (excepting 
b Mdon, where the sum is lOf.), to be legiu 
peraooal estate to the value of 51. or np- 
wardi; though if several personal things, 
each under the value of 51., but collectively 
vonh more than that sum, be dbpersed in 
teveral dioceses, they constitute hann eotabiUa. 
A mere daim in the nature of a debt, how¬ 
ever difficult til recover, if by possibility it 
way exceed 5/., b bona motabiUa, bat not a 
devbe for the payment of debts, that being 
merely eouitabfe assets. There are, however, 
peeuw mstinctiona aa to the places where 
different kinds of personal property shall bn 
deemed boma wotaoUia, If bona notabiiia lie 
io two or more dioceses, or in two or more 
pecttliars vrithin the same province, the pro¬ 
bate or administration must be granted by the 
Pren^ative Court of the metropolitau of the 
province; if they Ue in different provinces, 
then the archbbhop of each province must 
pant probate or aominUtration of the goods 
in hb province; if they He in two di^eses 
of one prince, and in one diocese of an¬ 
other province, the archbishop, in respect 
of the former, must grant probate, and in 
r<rspeet of the latter, the pecnliar bbhop. 
CHf. Gea. Prae., aoL t., p, 623. 
bona PATRIA, an assize of countrymen or 


) 

good neighbours I it ia sometimes caDed 
assisa boom pairue, when ttvelve or more 
men are chosen out of any part of the coun¬ 
try to pass upon an assize, otherwise called 
jmratores, because they are to swear judicially 
in the presence of the party, &c., according 
to the practice of Scotland. Skene. 

BONA PERITURA, perishable goods. 

BONA VACANTIA, stray goods. Those things 
in which nobody claims a property, and 
which belong to the Crown, by vutne of its 
prerogative. I Bl. Com. 298. 

DE BONA VILLA, Bonevil. 

BONA WAVIATA, goods waved or thrown 
away by a thief in his flight, for fear of being 
apprehended. They are given to the Crown 
by the law, as a punishment upon the owner 
for not himself pursuing the felon and takii^ 
away his goods from him. 1 Bl. Com. 296. 

In the Roman law it was originally the 
property which a person left at his death, 
without having disposed of it by will, and 
• without leaving any heres, Suen property 
was open to occupancy; and so long as the 
strict laws of inheritance existed, such an 
event must not have been uncommon. A 
remedy was, however, found for this by the 
bonoTum possessio of the prestor. SmUk*s 
Diet, of Antiq. 

BONCHA [boann, or bumna. Old Lat.), a 
rising bank, the bounds of fields. 

BOND, a written obligation under seal, 
whereby a person binds himself, his heirs, 
executors, and aditiinistrators, to pay a 
certun sum of money, or do some other 
act, with a condition that if he do perform 
its exigency, the obligation shall be void, 
otherwise to remain in full force. He that 
enters into the bond is the obligor; he to 
whom it is given is the obligee. 2 fil. Com. 
340. 

BONDAGE, slavery. 

BOND-TENANTS, copyholders and ensto- 
roary tenants, are someUmes so called. Cak 
thofpe on Copyholds, 51, 54. 

Boni judicis est ampUare jurisdieiionem, 
Chan. Prac. 329.—(It is the part of a good 
Judge to make the diction of law as com¬ 
prehensive as possible.) 

The late Lord Abinger, in Russel v. 
Smyth, S M.fy Weis. 818, observed that, 
** the maxim of the English law is, to am¬ 
plify Its remedies, and without usurping juris¬ 
diction, to apply its rules to the advancement 
of substantia] justice.’* When rules of la%v 
have been found to work injustice, they have 
been evaded instead of being repealed. 
Obsolete or unsuitable laws, instead of being 
removed from the statute book, have been 
made to bend to modem usages and feelings. 
Instead of the legislature frying new pro¬ 
visions, as occasion has required, it has ueen 
left to able judges to invade its province, and 
arrogate to themselves the lofty privilege of 
correcii^ abuses and introducing improve¬ 
ments. lie rules are thus left in the breasts 
of the Judges, imtead of being put upon a 
right footing by legislative enactment. Much 
of the evil u, no doubt, attributable thus to. 
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the rapineness of the legislature, somethiog 
' to the narrowness of the rules of the Common 
Law; but the principal shsre, to the want of 
a proper understanding at what point 
pretation ought to end, and legislation begin. 
Disarm on the Statutes, 792. Mr. Baron 
Parke, in Mirehouse ▼. RenweU, 8 Bing. 515, 
on error in the House of Lords, thus expounds 
the true judicial feeling and determination 
in Westminster HallThe precise facts 
stated by your Lordships have never, as far 
as we can learn, been adjudicated upon in 
anjr Court, nor is there to be found any 
opinion of them of any of our Judges, or of 
those ancient text writers to whom we look 
up as authorities. The case, therefore, is 
in some sense, new, as are many others 
which continually occur; but we have no 
right to consider, it because it is new, as one 
for which the law has not provided at all, 
%nd because it has not been decided, to 
decide it for ourselves, according to our own 
judgment of what is just and expedient. Our 
Common Law system consists in applying to 
new combinations of circumstances, those 
rules of law which we derive from legal 
prindples and judicial precedents ; and for 
the sake of attaining uniformi^, consistency, 
and certainty, we must apply these rules 
when they are not plainly unreasonable or 
inconvenient, to all cases which arise; and 
we are not at liberty to reject them, and 
abandon aU analogy to them, in those to 
which they have not hitherto been judicially 
applied, because we think that the rules are 
not as convenient or reasonable as we our¬ 
selves could have devised. It appears tome 
to lie of great importance to keep this prin¬ 
ciple of decision steadily in view, not merely 
for the determination of the particular case, 
but for the interests of law as a science.” 
Bonijudicis est causas litium dirimere. 2 Inst. 
304.—(It is the duty of a good Judge to 
determine the occasions of law-suits.) 
Bonijudicis est judicium sine dilatione mandare 
euecutioni, Co. Litt. 289.^(It is the duty 
of a good Judge to order judgment to be 
executed without delay.) 

Boni judicis est lites dirimer e ; et interest rei- 
publicse ut sint fines litium. 4 Co. 15.—(It 
18 the duty of a good Judge to determine 
litigations, and it concerns the public good 
that there be periods to legal strifes.) 

These four maxims relate to the adminis¬ 
tration of justice and the prevention of strife. 
The principle of English law is to amplify its 
remedies, and, without usurinng jurisdiction, 
to apply its rules to the advancement of sub¬ 
stantial justice, while that system of law is 
best which confides as little as possible to 
the discretion of the Judge; that Judge the 
best, who relies as little as possible on his 
own opinion. Russell v. Smyth, 9 M. & W. 
818; 6 Scott, N. R. 180. And although 
’ the law should be vindicated by speedy 
execution, yet it is not to be applied to 
further litigation; for, ” componere lite^*<^ 
the prevention of iniquitous litigation, is 
more the aim of an enlightened juriiprudencc 
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than ” dUcordias alere”—'the stirring up of 
unjust strife. 

BONIS NON AMOVENDIS, (that the goods 
be not removed). A writ addressed to the 
sherifiT, where a writ of error is brought, 
commanding that the person agunst whom 
judgment is obtained, be not suffered to re¬ 
move his goods, tilt the error be tried and 
determined. Reg. Orig. 131. 

BONIUM, sen BOVIUM. Boverton, or Covv- 
bridge, in Glamorganshire; also Bangor, in 
Flintshire. 

Bonum drfendentis ex integrd exusd, mahtm ex 
guolibet defectu. 11 Co. 68.—n'hegood of a 
defendant arises from a perfect case, bis 
harm from some defect.) 

Bonum necessarium extra termmos necessitatis 
non est bomm. Hob. 144.—(Necessary good 
is not good beyond the bounds of necessity.) 
Bonus judex secundum aguvm et bonumJudicat, 
et eequitatem stricto juri preefert. C5o. L«itt. 
24.—(A good Judge decides according to 
justice and right, and prefers equity to strict 
law.) 

”I commend the Judge,” said lx>rd 
Hobart, {Hob. 125,) ” who seems 6oe and 
ingenious, so it tend to right and equity ; and 
I condemn them who, either out of pleasure 
to sliew a subtle wit, will destroy, or out of 
inenrioasness or negligence will not labour 
to support, the act orthe party, by the art 
or act of the taw.” 

BOOK OF RATES, an account declaring the 
duties of customs. Jacob. 

BOOK OF RESPONSES, an account which 
the director of the Cbancerv keeps, ]>articn- 
larty to note a seixure, when he gires an 
order to the sheriff in that part to give it to 
an heir whose service has been retumetl to 
him. The form is respondeat vice comes, 
Scotch Diet. 

BOOTING, or BOTINO CORN, [5ofe. or 
boot, Sax., compensation], rent-corn, an¬ 
ciently so called. 

BORGOVICUS, and BOROVICUM, Berwick- 
upon-Tweed. 

BORDAGIUM, see Bordlodu. 

BORDARIA, [herd, Sax., domus, Lat.], s 
cottage. 

BORDARir, or BORDIMANNI {bords, OI< 
Gall., limits, borders], boors, husbandmen 
cottagers. Domesday. 

BORDER WARRANT, a process granted b; 
a Judge ordinary, on either side of the borde 
between England and Scotland, for arreatinj 
the person or effects of an inhabitant of Ui 
opposite side, until he find security, jadaci 
sisti. 

BORD-HALFPENY {bord, Sax., a table, am 
halpeny, or balf-penny], a customary ama 
toll pmd to the lord of the town for aeitin 
up boards, tables, booths, &c., in fnkrn < 
markets. 

BORDLANDS, the demesnes which a lot 
keeps in bis own hands for the mainteoams 
of his board or table. Bract. 1. 4, t. 3, o. i 
BORDLfODE, orBORDAGE, a service ri 
quired of tenants to carry limber ont of tl 
lord’s woods to his house, or it is said Xq I 
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tbe quantity of food or profiaioo, which the 
bordam or bordmem paid for theirbord-lands. 
The old Scots batl the term of bvrd aod 
meet-lmrd for rictuals and provisions, and 
burdei^saek for a sack full of provender; 
irbcnoe probably came our word burden. 
Spelm. 

BORD-SERVJGE, a tenure of bord-lands. 

BORD-BHIGCH iborg-fjryee, or burff-brych. 
Sax.], a breach or violation of suretyship, 
piedire-bremch, or breach of mutual fidelity. 

BOREL-FOLK, country people, from the Ft., 
boKre,Jloceu9 a lock of wool, because they 
covered their heads with such stuff. Bhimt. 

BORGH-UPON WEIR OF LAW. a finding 
of camion to answer the requisitions of the 
law. Scotch Diet, 

BORLASIUS, Borlace. 

BOROUGH Iburg, Fr., burgus, Lat., horhoe, 
or biarg. Sax.], originally a walled town or 
other fortified place, perhaps from irbpyor, a 
castle, but now a towu either corporate or 
not, that sends burgesses to Parliament. By 
the Reform Act, 2 Wro. IV., c. 45, § 79, 
wherever the words ** city or borough,** or 
“cities or boroughs** may occur throughout 
the act, those words shall be construed 
to include, except there be something In 
the subject or context manifestly repugnant 
Co such construction, all towns corporate, 
cinque porta, districts or places within 
England and Wales, which shall be en¬ 
titled, after this act shall have passed, to 
retnm a member or members to serve in 
ParHameot, other than counties at large, 
ind ridings, parts and divisions of counties at 
large, and shall also include the town of 
Berwick-upon-Tweed. 

As to the right of voting in boroughs, it 
may be here stated generally, that, indepen¬ 
dently of the old rights of voting in scot and 
lot tioronghs, and corporation towns, tbe 
Reform Act confers a right of voting upon 
ill ocenpiers, either as owner or tenant of 
soy house or building of the clear annual 
value, either alone or with land, of 10/., 
provided the party has been in occupation 
for twelve months before the 31st day of 
July preceding the registration, has resided 
for six months previously within the borough, 
or seven miles from the same, has been rated 
to the poor during all the time of occupation, 
and has paid, before the 20th day of July, 
preceding, all rates and assessea taxes up 
to the 6th day of April preceding. Tbe 
receipt of parochial relief forms a disqualifi¬ 
cation, but that provisiuu does not extend to 
a county voter. 

BOROUGH COURTS, private and limited 
species of tribunals, held by prescription, 
charter, or act of parliament. They are 
erected in particular districts for tbe con¬ 
venience ot the inhabitants, that they may 
proseente small suits, and receive justice at 
home. 19 Geo. IlL c. 70; 2 & 3 Wm. /V,, 
c. 74; I BL Com. 80. 

BOROUGH HEADS, borough-holders, bors- 
bolders, or bars-holders. 

BOROUGH ENGLISH, a custom evidently 


^ Saxon origin, and so named to distinguish* 
it from the Norman customs. It is supposed 
to be derived from tbe Tartars, and maybe a 
remnant of the pastoral state of the Ger¬ 
manic Barbarians, described by Caesar and 
Tacitus. By this custom, then, the youngest 
son, and not the eldest, succeeds to the 
burgage tenement on his father*s death, and 
it Is based on this reason, because the youngest 
son, on account of his tender age, is not so 
enable as the rest of his brethren to keep 
himself. Among the pastoral tribes, the sons, 
as soon as they attained the proper age, 
migrated from the paternal habitation, with 
an allotment of cattle, to seek a residence 
elsewhere; the youngest son usually con¬ 
tinued with his father, and thus became the 
heir to his bouse. The vulgar iiotion that 
this custom arose out of the right of con¬ 
cubinage which the lord had with his tenants* 
wives on their wedding night, and that 
therefore tbe land descended not to tbe 
eldest son, but to the youngest, who was with 
greater probability the true child of the 
tenant, is altogether exploded, for there is 
no evidence of such a right having ever 
existed in England, although it certainly 
seems to have prevailed In Scotland, until it 
was abolished by Malcolm HI. (lisp, Mag, /. 
4, c. 31), who commoted it for a fine, payable 
on the tenant’s marriage, which payment is 
now known as Marcheta. 

This customary descent is opposed to 
desf*ent at Common Law; it is confined to 
the youngest son only, if he die without Issue, 
the youngest brother shall not inherit the 
land, unless it be by tome special custom 
(supported by tbe two essential qualities of 
time immemorial and peaceable usage), but 
tbe inheritance will descend according to the 
Common Law, for customs must always be 
taken strictljr, and, therefore, if the youngest 
son die, leaving nephews only, the eldest shall 
take, but if be die during his father’s lifetime, 
bis lineal representative (if any), although a 
daughter, shall take, even if tbe lands to w&ch 
such a custom is annexed be purchased after 
such youngest eon’s death. 1 Roll, Abr, 
624, pi. 2j Salk, 224. This custom obtains 
in the manor of Lambeth, Surrey, in tbe 
manors of Hackney, St. John of Jerusalem in 
Islington, Heston, and Edmonton in Mid¬ 
dlesex, and in other counties. 

BOROUGH SESSIONS, courts established in 
Boroughs under the Municipal Corporations* 
Act (4 & 6 Wm. IV., c. 76). They are held 
by the recorders of the respective boroughs 
once a quarter, or oftener if they think fit, 
and at times to be fixed by them. The 
jurisdiction is over such offences as are 
cognizable by the County Sessions, whose 

S owers extend to all boroughs which may not 
ave petitioned for a separate court by inrtue 
of §103, of the Municipal Corporations* Act. 
BORkOWINO, asking a loan; taking money 
on credit. For the rights and duties of 
borrowers, consult Story on Bailmsnts, £31, 
234 280. 

BORSHOLDERS, borougli holders. 
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BORTMAGAD \hfjrd. Sax., domus and 
magad^ anct^/a], a housemaid. 

BOSCAGE [ 6 os«o, Ital., nitra], food which 
wood and trees yield to cattle, as mast, Ac. 

BOSCARIA, wocidbouses, or oxbouses, from 
60 s, Lat. 

DE BOSCO, hois, boys. 

DB BOSOO ARSO, brentwood, or burntwood. 

DE BOSCO BOARDl, Borhard. 

BOSCUS, all manner of wood; [ 6 osco, Ital., 
6 ou, Fr.], boscus is dirided into high wood 
or timber; hanUhoys, and coppice, or under¬ 
woods, ft( 6 - 6 oscii«, fti 6 - 6 ois .* but the high 
wood is properly called idUut, and in Fieta 
we read it maertmium. 

BOSINNUS, a rustical pipe. 

BOSI'AR, an ox-stall. 

BOTE [Sax., synonymous to estoveri, Fr.,from 
to furnish], necessaries for the 
maintenance and carrying on of husbandry. 
The owner of an estate for life or for years is 
entitled, unless expressly restrained by the 
terms of the conveyance or devise, to reason¬ 
able estovers or botes, t. e., necessary wood, 
such as house-bote, plough-bote, cart-bote, 
and hay-bote, or hedge-bote. House^bote is 
a sufficient allowance of wood from off the 
estate to repair or bum in the house, and 
sometimes termed fire-bote; pUmgk-hote and 
carUbote are wood to be employed in making 
and repairing all instruments of husbandry; 
and hay^boie or hedge-bote is wood for re¬ 
pairing of hays, hedges, or fences. 

There was also man-boUt which was a 
compensation or amends for a man slain, &c. 
Lamb, c, 99. 

BOTELESS, or BOOTLESS, a vain attempt, 
without emendation. 

BOTBLLARIA, a buttery or cellar, in which 
the batie and bottles of wine and other 
liquors are deposited. 

BOTHA, a booth, stall, or standing in a fair or 
market. Mon. Angl^ 2 oar./o. 132. 

BOTHAGIUM, or BOOTHAGE, customary 
dues paid to the lord of a manor or soil, for 
the pitching or standing of booths in fairs or 
markets, raroch. Antig. 680. 

BOTHNA, or BUTHNA, a park* where cattle 
are encloaed and fed; a barony, lordship, 
&c. Skene. 

BOriLER OF THE KING [ptaoenui repis], 
an officer that provides the king's wines, 
who (according to Fleia, 1. 2 , c. 21 ) may, by 
virtue of his office, choose out of every ship 
laden with sale wines, one cask before the 
mast, and one behind. 25 JEdwd. 111., et. 6 , 
c. 21. 

BOTTOMRY BOND, or CONTRACT, a spe¬ 
cies of mortgage or hypothecation of a ship, 
by which her keel or bottom is pledged 
(porlem pro toto) as a security for the repay¬ 
ment of a sum of money, if the ship be 
totally lost, the lender loses his money, but 
if she return safely, he recovers his principal, 
together with the interest agreed upon, how¬ 
ever it may exceed the legal rate of interest, 
which is allowed as valid in all trading 
nations, for the benefit of commerce, and as 
a pretim perieuH for the extraordinary 


hazard run. Abbott on Skipping, p. 2, c. 3; 
2B/. Com. 457 . 

BOVATA TERR£, as much laml as an ox 
can plough. See Oxoano. 

BOUCHB OF COURT, or BUDGE OP 
COURT, a certain allowance of provision 
from the king to his knights and servants, 
who attended him on any military expedi¬ 
tion. 

BOUGHT AND SOLD NOTES. The prac 
lice of licensed brokers is to keep books 
wherein they enter or register the terms of 
any contract they effect, and the names of the 
arties, which is legally binding, as when the 
roker for a seller treats with a buyer, he is 
deemed the agent of both, and he, in strict¬ 
ness, should sign the book, and deliver a 
transcript or memorandum thereof to each 
party, which is called a bought and sold note, 
and contains all particulars. As these notes 
contain the essential parts of the bargain, 
they will suffic;e in the absence of a corres¬ 
ponding entry in the broker's hook; but if 
these notes describe the particulars di^rently 
or incorrectly, as one species of goods for 
another, or erroneously state the terms, no 
contract arises, and a variation of this nature 
cannot be corrected by a reference to the 
broker's hook, 

BOVERIUM, or BOVERIA, an ox-bouse. 

BOVETTUS, a young steer, or castrated bul¬ 
lock. 

BOVICULA, an heifer or young cow. 

BOUGH OF A TREE. It gave seisin of 
land, to hold of the donor in capite. 

BOUND, or BOUNDARY, the utmost limiu 
of land, whereby the same Is known and 
ascertained. See Abuttals. 

BOUNDARIES OF COUNTIES, &c. See 
the Boundary Act, 2 & 3 Wm. IV., c. 64, as 
to the divisions of counties, and the limits of 
cities and boroughs in England and Wales, 
in so far as respecu the election of members 
to serve in Parliament. 

BOUND-BAILIFFS, officers who arrest deb¬ 
tors, &c., and who enter into bonds for their 
good behaviour. The vulgar phrase " bum- 
bailiff," is a corruption of this word. 

BOUNTT, a premium paid by Government to 
the producers, exporters, or importers of 
certain articles, or to those who employ ships 
in certain trades, with a view of encouraging 
the establishment of some new branch of 
industry, or of fostering and extending a 
trade that is believed to be of paramount 
importance. Several bounties have been 
abolished. 3 & 4 Wm. IV., c. 52. 
BOUNTY OF QUEEN ANNE, a royal 
charter, which was confirmed 2 Ann., e. 
11, wherebj all the revenue or first fruits 
and tenths is vested in trustees for ever, to 
form a perpetual fund for the augmentation 
of poor livings. After the appropriation of 
the revenue arising from the payment of first 
fruits arid tenths to the augmentation of 
small livings, it was considered a proper 
extension of this principle to exempt the 
smaller livings from the incumbrance of 
those demands; and for that end, the bishops 
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of ef^ry diocese were directed to enquire 
BOfl certify ioto the Exchequer, what lirinss 
did nnt exceed 50L a year, accordin^^ to the 
improfcd taloe at that time; and it was 
further provided that such livinKt should be 
dischai;^ from those dues in future. It 
bat been still further regulated by aubseqpent 
statute^ vix., 5 Ann, c. 24; 6 Ann, c. ^; 1 
Geo. 1, St. 2, c. 10; 3 Geo. 1, c. 10. 

These tnuteea were erected into a corpo¬ 
ration, and have authority to make rules and 
orders for the distribution of this fund. The 
principal rules they have established are, 
that the sum to be allowed for each augmen¬ 
tation shall be 200/., to be laid out in land, 
which shall be annexed for ever to the living; 
and tliey shall make this donation, first, to 
all livings not exceeding 10/. a year, then to 
•11 livings not above 20/., and so in order, 
whilst any remain under 30/. a year. But 
when any private benefactor will advance 
200/., the tniateea will give another 200/. for 
the advancement of any living not above 45/. 
a year, though it should not belong to that 
clus of livings which they are then aug¬ 
menting. 

By the 46 Geo. III., c 133, a very noble 
doRstion of 6000/. a year was granted for 
the aogmentation of small livings not ex¬ 
ceeding 150/. a year. The Statute enacts 
that all anch livings may be discharged from 
Ihe payment of the land-tax, without any 
consideration for it, provided the whole 
annual account shall not exceed 6000/. 1 
B/. Cbia. 285 ; 2 Bum’s Be. L. 260. 

BOW-BBARER, an under officer of the forest, 
whose doty it ia to oversee and true inquisi- 
lioo make, as well of sworn men as unsworn, 
in every lMiili%vick of the forest; and of all 
niaoner of treapaasea done, either to vert or 
venison, and cause them to be presented 
uitbont any concealment, in the next court 
of attachment, &c. Croiapt. Juri$, 201. 

BOWYBRS, manufacturers of bows and shafts. 
An ancient company of the citv of London. 
\2Edm. IV., c. 2; 33 Hen. VIIL, c, 6; 8 
EUz., e. 10. 

BRACELBI'S, hounds or beaglea of the smaller 
or slower kinds. 

BRACENARIUS, a hnntiman or roaster of the 
hounds. 

BRACETUS, a bound. Mon, Ana., t. 2, p 
283. 

BRACHYLOGY, the method of expressing a 
sentence or argument concisely. 

BRACINUM, a brewing; the whole quantity 
of alebrew^ at onetime, for which toUtstor 
was paid In some manors. Bredna, a brew- 
house. I 

branding in the hand or face with a hot 
iron. A punishment inflicted by law for 
various offences, afier the offender had been 
allowed benefit of clergy. Abolished. . 

BRASIATOR [braMttfii, l#at., malO^ a malster, 
a brewer. Old Records. 

BRASIUM, malt. 

BRAWLING, the offence of quarrelling, or 
creating a disturbance in the church or 
churchyard. Therefore mere quarrdsome 


words, which are neither an affray nor an 
offence in any other place, are penal here. 
It was enacted by 5 & 6 Edw. VI., c. 4, that 
if any person shall, by words onlv, quarrel, 
chide, or brawl in a church or churchyard, 
the ordinary shall suspend him, if a layman, 
ab ingressu eeclesue (from the entrance of 
the church); and if a clerk in orders, from 
the ministniiion of his office during pleas are. 
And if any person in such church or church¬ 
yard proceed to smite or lay violent hands 
upon another, he shall be excommunicated 
ipso facto. Of if he strike him with a weapon, 
or draw anv weapon with intent to strike, he 
shall, besides excommunication, being con¬ 
victed by a jury, have one of his ears cut off, 
or having no ears, be branded with the letter 
** F” in bis cheek. But this puiiivhment 
was repealed by 9 Geo. IV., c. 31, § I. 
With respect to the malicious or contemptu¬ 
ous disturbance of a congregation, or moles¬ 
tation of a minister during the celebration of 
divine service, see 1 M., c.3; and 1 W. & 
M., c. 18; also 52 Geo. 111., c. 155, § 12; 
4 Bl. Com. 145. 

BREACH OF CLOSE, an unwarrantable 
entry on another’s land; for every man’s 
land is in the eye of the law inclosed and set 
apart from his neighbour’s, and that either 
by a visible and material fence, as one field 
is divided from another by a b^^e or by an 
invisible boundary, existing only in the con¬ 
templation of law, as when one man’s land 
adjoins to another’s in the same field. Every 
such entry or breach of a man’s close carries 
necessarily along with it some damage or 
other; for, if no other special lost can-he 
assigned, yet still the words of the writ itself 
specify one general damage, viz., the tread¬ 
ing down and bruising his herbage. Cro. 
Eliz. 420. 

BREACH OF COVENANT, a violation of a 
covenant contained in a deed either to do a 
direct act or to omit it: it is a civil injury. 
3 Bl. Com. 155. 

BREA(]!H OF DUTY, the not executing any 
office, employment, trust, &r., in a proper 
manner, for every person who undertakes 
the duties of any office, &c., contracts with 
those who employ and trust him to perform 
it with integrity, diligence, and skill; and if 
by his want of either of those qualities any 
injury accrues to individuals, they have, 
therefore, their remedy in damages by a 
special action on the case. 3 Bl. Com. 163* 

BREA(/H OF PEACE. Offences against the 
public, which are either actual violations of 
the peace, or consirtictively so by tending to 
make others break it. Both of these species 
are either felonious, or not felonious. The 
felonious breaches are, 1, 'flie riotous assem¬ 
bling of twelve persons or more, and not 
dispersing upon proclamation. 2, Unlawful 
hunting in any legal forest, park, or warren, 
not being royal property, by night, or with 
painted faces. 1 Hen. VtlL, c. 7; 9 Oeo. /., 
e. 22. 3, Knowingly sending any letter 

without a name or with a fictitious name, 
demanding money, venison, or any other 
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valuable or threatening without any has adopted two principles in regard to the 

demand^ to kill any of the Queen’s subjects, liability, consequent upon a breach of trust: 

or to fire their houses, outhouses, barns, or Ist. That with a view not to deter persona 

ricks, 7 & 8 Oeo» IV,, cc, 27, 29. 4, Palling from undertaking a trust, the Court is ex¬ 
down or destroying any lock, sluice, or tremely liberal, and will so determine as not 

floodgate erected by authority of Parliament to strike a terror into mankind, acting for 

on a navigable river. 7 & 8 Geo. IV,, c. 30. the benefit of others, and not for their own; 

The remaining offences are not felonious. 5, and will endeavour to deliver a trustee from 

Affrays. 6, Riots, routs, and unlawful as- any mischief that may happen from a misap- 

semblies, which must have three persons at plication of trust-money, and where executors 

least to constitute them** 7> Tumultuous intend fairlv to discharge their duty, the Court 

petitioning, which was carried to an enorm- will not hold them liable upon slight mrounds. 

ous height in the times preceding the great 2dly. That care must be had to guara against 

rebellion, wherefore by 13 Car. IL, it. I, c. an abuse of their trust. 13 Ves. 410. 

6, it is enacted that not more than twenty BREAKING OF ARRESTMENT, an action 
names shall be signed to any petition to the wherein it is narrated, that thottf h arrestment 

King or either House of Parliament for any was laid out, payment neverthe&ss was made, 

alteration of matters established by law in the pursuer,* therefore, condudes that the 

church or state, unless the contents thereof bresKer should refound him, and beddes 

be previously approved, iii the country by should be punished according to law. Scotch 

three justices, or the majority of the grand Diet. 

jury at the assizes or quarter sessions, and, BRECCA \hrcehc, Fr.], a breach or decay, 
in London, by the Lord Mayor, aldermen, BRECINA. See Bracinum. 
and common council; and that no petition BREDE, broad, also deceit. Bract. 
shall be delivered by a company of more BREOWITE [bread and loife. Sax.], a fine or 
than ten persons, on pain in either case of penalty imposed for defaults in the assise of 
Incurring a penalty not exceeding 100/. and bread. Paroeh. Antiq. 114. 
three months* imprisonment. 8, Forcible BRBHON, the Irish name for a Judge, 
entry or detainer, which is committed by BREHON LAW, a rule of right, unwritten, but 
violently taking or keeping possession of delivered by trcMlition from one to another, in 

lands or tenements with menaces, force, and which oftentimes there appeared great show 

arms, and without the authority of the law. of equity in determining the right between 

9, Riding, or going armed, with dangerous party and party, but in many things re- 

or unusual weapons, territying the good pn^nant quite, both to God’s laws and man’s, 

people of the land. 10, Spreading false This law was formally abolished, 40 Edwd. 

news, 12 Ric. IL, c. 11. 11, False and pre- III., it being unanimously declared to be in¬ 
tending prophecies with intent to disturb the deed no law, but a lewd custom crept in of 

peace, as they raise enthusiastic jealousies in later times. 8pencer*i State of Irdand, p, 

the people, and terrify them with imaginary 1613. 

fears. These are the actual breaches of the BRENAGIUM, a payment in bran, which 
peace; the remaining are constructive. 12, tenants anciently made to feed their lord’s 
Challenges to fight, either by word or letter, hounds. 

or to be the bearer of such challenge. 13, BRESINA, wether-sheep. Mon. Ang., 1. 1, c. 
Libels, which, taken in their largest and 406. 

most extensive sense, signify any writings, BRETOYSB, or BRETOISE, the law of the 
pictures, or the like, of an immoral or illegal Welsh marshes, observed by the ancient 
tendency; but in the sense of a constructive* Britons. 

breach of the peace, they are malicious de- BREVE, a writ, by which a person is summoned 
famations of any person, and especially a or attached to answer an action, complaint, 

magistrate, made public by either printing, &c., or whereby anything is commanaed to 

writing, signs, or pictures, in order to pro- be done in the courts, in order to justice, &c. 

voke him to wrath, or expose him to public It is called breve, from the brevity of it, and 

hatred, contempt, and ridicule. Consult the is addressed either to the defendant himself, 

recent Statute amending the law respecting or to the Chancellory Judges, Sheriffs, or 

defamatory words and libels, 6 & 7 Viet., c. other offices. Skene, de verb “ Breve.** 

96. 4 Bl. Com., chap. xi. Breve judiciale debet sequi suim originate, et 

BREACH OF POUND, the breaking any accenorium sunm prweipale. Jenk. Cent, 
pound or place, where cattle or goods dis- 292.—(A judicial writ ou^^ht to follow its 

trained are deposited, to rescue such distress; original, and an accessory its principal.), 
it is an indictable offence. See Pound Breve ita dicitur, quia rem de qud agitur, et 
Breach. intentionem petentit, paucis verbie brevUer 

BREACH OF PRISON, an escape by a enarrat. 2 Inst. 39.—(A writ is so called, 
prisoner lawfully in prison. because it briefly states, in few words, the 

BREACH OF PROMISE, a violation of one’s matter concerning which it treats, and the 
word or undertaking, such as the breach of object of the party seeking relief.) 
the condition of a tmnd, &c. Breve judiciale non cadit pro defeetu forma. 

BREACH OF TRUST, a violation of duty by Jenk. Cent. 43.—(A judicial writ fails not 

a trustee, executor, or other person in a through defect of form.) 

fiduciary position, 'fhe Court of Chancery An original writ {fireve origmale) is a 
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roandatorr letter intiing out of the common 
law jurumcdon of the Court of Chancery 
under the Great Seal, and In the Queen’s 
name, addressed to the sheriff of the county 
where the injury is alleged to hare been 
committed, containing a summary statement 
of the cause of complaint, and requiring him 
to command the defendant to satis^ the 
claim; and on his failure to comply, then to 
summon him to appear in one of tne Superior 
Courts of Common Law, there to account for 
his non-compliance. In some cases, how- 
erer, it omits the former altematire, and 
requires the sheriff simply to enforce the 
appearance. It was formerly essential to the 
due institution of all actions in the Superior 
Courts, that they should commence by 
original writ; in the case of retd actions this 
is still necessary, but not so in pertcnal 
actions (2 Wm. iV., c. 39), which commence 
by writ of summons as enacted by the 2d 
sec. of 1 & 2 Yic., c. 110; neither is an 
o^nai writ issued in the mixed action of 
ejectment, the proceedings being fictitious, 
the declaration merely states the cause of 
action. Judicial writs are those issued sub¬ 
sequently to the original writ out of a Court 
of Common Law, during the progress of an 
action. They issue under the private seal of 
the Court, and not under the Great Seal of 
England, and are tested not in the Queen’s 
name, but in that of the chief, or, if there be 
no chief, of the senior puisne judge. 3 BL 
Com., c. 19; Step* Plead* 

BREVE PBRQUIHERE, to purchase a writ or 
license of trial, in the Kln^s courts, by the 
plaintiff qui breve perwinvit; whence the 
usage of paying 6a. 8a. fine to the Crown 
where the debt is dOf., and of 10a. where the 
debt is 1001., &c., in siuts and trials for money 
due upon bond, &c. 

BREVE DE RCCrO, a writ of right or license 
for a person ejected out of an estate, to sue 
for the possession of it when detained from 
him. 

BREVf A MAGISTRAL! A, official writs framed 
by the clerks in Chancery to meet new in¬ 
juries, to which the old forms of action were 
inapplicable. 4 Reeves, 426. 

Brtvia, tarn originalia quamjudicialia, patiuntur 
angUea nondna. 10 Co. 132,—(Wriis, as well 
original as judicial, hear English names.) 

BREVIA 'I’ESTATA, written memoranda, 
introduced to perpetnate the tenor of a con¬ 
veyance and investiture, when grants by parol 
became productive of dispute and uncer- 
Uunty. To this end they registered in the 
de^ the persons who attended as udtnesses, 
which was anciently done without their own 
signatures (writing not then being a general 
accomplishment), but they merely beard the 
deed read, and then the clerk added their 
names in a sort of memorandum, thus hijs 
teMmSy Johanne Moore, Jacoho Smith, et 
aRis ad hone rem convocatisV The modern 
system of conveyancing is an elaborate ex¬ 
tension upon these brevia testata. 2 BL 
Com. 307. 

BREVIBU3 ET ROTULIS LIBERANDIS, 


a writ or mandate to a sheriff to deliver to 
his successor the county, and the appoint¬ 
ments with the rolls, briefs, remembrance, 
and all other things belonging to his office. 
Reg. Grig. 296. 

BRIBERY [briber, Fr., to devour or eat 
greedily], the taking by a person in a judidal 
or public office, any fee, gift, reward, or 
brocage, to influence his behaviour In his 
office, or the taking or giving a reward for 
appointing another to a public position. As 
to bribery at elections for memliers of Parlia¬ 
ment, the Legislature have, by 2 Ofeo. //., c. 
44, § 7, distinctly defined in what it consists, 
both as it relates to a voter and to a can¬ 
didate. The voter is gnilty of bribery, if he 
ask, receive, or take, or agree, or contract 
for any money, &c., to give or to forbear to 
give bis vote. The candidate is guilty of 
bribery, if he, by any gift or reward, or by 
any promise, agreement, or security for any 
gin or reward, corrtqtt or procure any person 
to give or refuise bis vote. In the voter it is 
a crime to ask, but the offer on the part of 
the candidate, which appears to be, as it 
were, the counterpart or a request by the 
elector, seems to have been studiously 
omitted in the second part of the clause, and 
an actual corruption or procurement is made 
necessary to complete the offence. There¬ 
fore, the voter’s consent is essential, for 
otherwise no person can be said to have been 
corrupted. The reason for this distinction is 
very substantial and important. It would be 
a dangerous and unjust thing to leave a 
candidate, who in the course of his canvass 
must solicit the votes of a number of 
electors, at the mercy of any one of them, 
who could be brought to swear, that be ac¬ 
companied bis solicitation with the offer of a 
bribe. But where his own consent constitutes 
part of the offence, he will be compelled, in 
accusing the candidate, to accuse himself 
also; from which it u^l generally follow, 
that the proof of such crimes will be sought 
for, in the more indifferent and unsuspected 
testimony of a third person. Montagu and 
Neale on Elections, part 2, p. 270. 

BRIBOUR [bribeur, Fr.], a pilferer of other 
men’s goods. 28 Edwd. 11., c. \. 

BRICOLIS, an engine by which walls were 
beaten down. Blount. 

BRIDEWELL, a house of correction. 

BRIDGE [ylipvpa, Gk., pons, Lat., brie. Sax.], 
a building of brick, stone, wood, or iron, 
erected across a river, ditch, valley, or other 
place otherwise impassable, for the common 
ease and benefit of travellers. Public bridges, 
which are of general convenience, are of 
common right to be repaired by the whole 
inhabitants of that county in which they lie. 
If the bridge be within a city or town cor¬ 
porate, the inhabitants of such city and town 
corporate shall repair it; if within a riding, 
the inhabitants of the riding shall repidr it. 
The inhabitants of a county, &c., are, there¬ 
fore, bound to repair every public bridge 
within it; unless, when indicted for the non¬ 
repair of it, they can show by their plea that 
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some other person is liable, ratione teaura; 
and every bridge in a highway is, by 22 Hen. 
VIIL, c. 5, deemed a public bridge for this 
purpose, if part of a bridge be within one 
county, &c., and the other part within 
another county, &c., each county shall repair 
that part of the bridge which is within it. 
Besides the bridge, the country is bound to 
repair 300 yards of the road adjoining each 
end of it. As to the offence of pulling down 
a bridge, see 7 dr 8 Qeo. IV., e. 30, § 17. 

BRIDGB-MASTERS, persons chosen by the 
citizens, who have certain fees and profits 
belonging to their office, which is the case of 
London Bridge. Leg. Land. 283. 

BRIEF [brevis, Lat., brief, Dutch, a letter^, an 
abbremted statement of the pleadings, 
proofs, and affidavits at law, or of the bill, 
answer, and other proceedings in equity, ivith 
a concise narrative of the facts and merits of 
the plaintiff’s case, or the defendant’s 
defence, for the instruction of counsel at the 
trial or hearing. Arrangement and com¬ 
pression without any matenal omission should 
oe carefully attended to. 

BRIEF AL’ EVESQUE, a writ to the bishop, 
which, in quare impedit, shall go to remove 
an incumbent, unless be recover or be pre¬ 
sented pendente Ute. 1 Keh. 386. 

BRIEF OUT OF THE CHANCERV, a writ 
or command to a Judge that he examine by 
an inquest, whether a man be nearest heir. 
Scotch Diet. 

BRIEF OF DISTRESS, an olisolete writ, 
which issued out of Chancery after decree 
obtained against any landlord to distress bis 
readiest goods, according to the old custom. 
Ibid. 

BRIEF OF MORTaNGESTRY, that which 
is used for entering of all heirs of defuncts. 
/bid. 

BRIEFS FOR COLLECTING CHARITIES, 
licenses to make collection for repairing 
churches, restoring loss by fire, ficc. 4 Ann., 
e. H. 

BRIGA [brigue, Fr.], debate, contention. 

BRIG AN DINE [lortca], a coat of mail or 
ancient armour, consisting of numerous 
jointed scale-like plates, very pliant and ea^y 
for the body, mentioned in 4 & 6 P. M., 
c. 2; Jer. xlvi. 4, and li. 3. 

BRIGANTES, the ancient name for the in¬ 
habitants of Yorkshire, Lancashire, Dur¬ 
ham, Westmoreland, and Cumberland. 

BRIGBOTE, or BRUG-BOTE [brig. Sax,, 
pontus, and bote, compensatioi], the cootribu- 
bution to the repair of bridges, walls, and 
castles, which by.the old laws of the Anglo. 
Saxons might not be remitted. FUta, 1. I, 
C.47. 

BROCAGE, the wages or hire of a broker; 
alsa termed Brokerage, 12 R. //., e. 2. 

BROCELLA [bmsca, obs. Lat., broce, Fr.], a 
wood, a thicket or covert of brushes and 
brush-wood, hence brouce of wood, and brons- 
ing of cattle. 

BROCHA [broche, Fr.], an awl or large pack¬ 
ing needle; also a spit, hence to broach or 
pierce a barrel. 


BROCHIA, a great can or pitcher. Bract., i. 
2, f. 1, c. 6. 

BRODE-HALFPENNY, or BROAD-HALF- 
PENNY. See BoRD-HALrPBNNT. 

BROKER [hroceur, Fr., tritor, Lat., a per¬ 
son who breaks into small pieces], an agent 
employed to make bargains and contracts 
between other persons, in matters of trade, 
commerce, ana navigation, for a compensa¬ 
tion commonly called a brokerage. Domat 
has given (B. 1, tit. 17> $ U ort. I,) a very 
full and exact description, according to the 
sense of our law: ” The engagement (says 
be) of a broker is like to that of a proxy, 
a factor, and other agent; but with this differ¬ 
ence, that the br<»er being employed by 
persons, %vho have opposite interests to 
manage, he is, as it were, agent both for the 
one and the other, to negotiate the com¬ 
merce or affair in which he concerns himself. 
Thus his engagement is twofold, and consists 
in being faithful to all the parties, in the exe¬ 
cution of what every one of them entrusu 
him with. And his power is not a trust, but 
to explain the intentions of both parties, 
and to negotiate in such a manner, as to put 
those who employ him in a condition to treat 
together personally.” 

Where he is employed to buy or sell 
goods, he is not entrusted with the custody 
or possession of them, and is not anthorised 
to buv or sell them in his own name. He is, 
strictly, therefore, a middle-man, or interme¬ 
diate negotiator between the parties, and for 
some purposes (as that of signing a contract 
within the Statute of Frauds) be is treated as 
the agent of both parties, but primarily he is 
deemed merelp the agent ot the party by 
whom he is originally employed. A broker 
being personally confided in, cannot ordina¬ 
rily delegate his authority to a sub-agent or 
clerk under him, or to any other person, 
unless the principal give an assent, either 
express or impliea, thereto. A broker differs 
from an auctioneer in two respects; a broker 
may buy as well as sell, but an auctioneer 
can only sell; a broker cannot sell person¬ 
ally at public auction, for that is the appro¬ 
priate binction of an auctioneer, but he may 
aril at private sales, which au auctioneer (as 
such) does not. 

There are various sorts of brokers no«v 
employed in commercial aflairi, whose 
transactions form, or may form, a distinct 
and independent business. Thus, for ex¬ 
ample, there are exchange and money 
brokers, stock brokers, ship brokers, and 
insurance brokers, who are respectively em¬ 
ployed in buying and selling bills of ex¬ 
change, or promissory notes, railway scrip, 
goods, stocks, ships, or cargoes; or in pro¬ 
curing freights or charter parties. The 
character of a broker is also, sometimes, 
combined in the same person with that of a 
factor. In such cases, we should carefully 
distinguish between his acts in the one cha¬ 
racter and in the other, as the same rules 
do not always precisely apply to each. See 
Factor. The Romans called brokers 
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Proxautit. Dig. Lib. 50, tit. 14, 1. 2; 
Story^s Comm, om Agency^ p- 24. 
BROK£RAG£, the commiiiion or per centaj^e 
paid to broken on the sale or purchaae of 
bills, foods, goods, &c. 

BROK, an old sword or dagger. 

BROSSUS, bruised or injured with blows, 
woonds, or other casualty. Cowel. 
BROTHEL HOUSES [bordet, Fr.], lewd 
places, the habitation of prostitutes. They 
irere formerly allowed in certain places, and 
especially on the Bank Side, in Southwark, 
where they had signs before their doors in 
nke manner as inns and ale houses. By 14 
Etc. II., It was enacted that no cstews or 
brothel houses should be kept in Southwark, 
bat in the common places appointed there¬ 
for. Of these, before the reign of Hen. VII., 
there were eighteen allowed; but the King 
for a long time forbad them. Afterwards, 
twelve, ai^ no more, were permitted. But 
finally. Hen. VHI., by proclamation, in the 
37tb year of his rdgn, suppressed them all. 
And so odious were they become, that in 
leases of houses an express condition was 
inserted, that the lessees should not suffer, 
harbonr, or keep any lewd women within 
the said house, &c. Auy persons going to 
these places is subject to be imprisoned till 
he give security for good behaviour. 4 Inst. 
2(b. See Bawdy House. A brothel- 
man, or borelman, was a loose idle fellow | a 
feme bordeHar, or brotheUer, a common 
whore. 

BRUDHOTE. See Bbigboti. 

BRUBRE leriaa, Lat., heath], heath-ground. 
BRUERIA [brar. Sax., briar], thorns, briars, 
heath. Par. Ani. 620. 

BRUILLUS [Areif, breuil, Fr., a thicket], a 
damp of trees in a park or forest. 
BRUILLETUS, asmall coppice or wood. 
BRUNETA. See Burnsta, 

BRUSCfA, a wood. Mon. Ang., t. X.fol. 773. 
BUBBLES [bfMel, Dutch], projects started 
by dbhoneat individuals to cheat and rob the 
p^ltc. The South-Sea project, for ex¬ 
ample. The 6 Geo. I., c. 18, punished such 
fraodulent undertakings; but that act was 
repealed by 6 Geo. IV., c. 91. The Legis- 
latofe should interfere to put down the 
abominable bobbles of the present day- 
railway schemes—raining adventures, to wit. 
StatemenU, however, deceitfully published, 
and made for the purpose of fraud, subject 
the contrivers to indictments for a misde¬ 
meanour on the information of a party 
grieved. 

BUCKLARIUM, a buckler. 26 Edw. /., m. 8. 
BUCKSTALL, a toil to take deer. 4 Inst, B06. 
BUCKWHEAT, French wheat, called iu 
Essex, bnmk, and in Worcestershire, orap. 
15 Car. //., c. 5. 

BUGINUS, a military weapon for a footman. 
BUDGET, an annnal statement of the public 
fimuMca, devcdtming the minister’s ways and 
means, laid before the House of Commons 
by the Chancellor of the Exchequer. 
BUGGERY Ibugarane, or bimyernre, Ital.], a 
detestable and abominable sin, amongst 


- ) 

Christians not to be named, committed by 
carnal knowledge against the ordinance of 
the Creator and order of nature, by man¬ 
kind with mankind, or with brute beast, or 
by womankind with brute beasts. 3Inst.bS; 
9 Geo. IV., e. 31, $ 15. 

BUILDING, a house or other erection. In 
order as much as possible to prevent the 
daman consequent upon fires happening in 
crowned streets, the 14 Geo. III., e. 78, 
amended by 25 Geo. III., e. 77, usually 
called the Building Acts, were passed. They 
are confined in their operation to the cities of 
London or Westminster, and other parishes 
and places in the weekly bills of mortality, 
the parishes of St. Mary-le-bone, Padding¬ 
ton, St. Pancras, and St. Luke, at Chelsea. 

As to setting fire to, and stealing from 
buildings, see 7 & 8 Geo. IV., e. 29, $ 44, 
and 7 A 8 Geo. IF., c. 30, § 2. 

BUL, in the ancient Hebrew chronology, the 
eighth month of the ecclesiastical, and the 
second of the civil year, since been called 
Marshevan, and answers to our October. 

BULL IbuUa, Lat., a stud, or boss], a brief or 
mandate of the Pope or Bishop of Rome, 
so called from the seal of lead or gold affixed 
to it, upon which was engraved on one side 
an image of St. Paul on the right of a cross, 
and that of St. Peter on the left, and on the 
other the Pope’s name, and the year of his 
pontificate. To procure, publish, or put in 
use any of these is made l^h treason by 13 
Eliz., e, 2, and 7 jInn., o. 21. 

BULL, and BOAR, well known animals, which, 
by the custom of sdhie places, the parson is 
obliged to keep for the use of the pa- 
rishmners, in consideration of his having 
tithes of (^ves and pigs, &c. 1 BoU. Ahr. 
559. 

BULLETIN, an offidal account of public 
transactions or matters of importance. 

BULLIO SALIS, as much salt as is made at 
one wealing, or boiling; a twelve gallon mea¬ 
sure of salt. Mon. Ang., t. 2. 

BULLION [some derive it from iBJXor, a lump 
of earth, q. d. money having no stamp upon 
it; others from fiivKn, a signature, because 
it is to receive the prince’s effigies; and 
Miusevus of bUlon, Fr. or Span., cupper to 
make money of], uncoined gold ana silver 
in the mass.' Iliose metals are called so, 
either when smelted from the native ore, 
and not perfectly refined; or when they are 
perfectly refined, but melted down into bars 
or ingots, or into auy unwrought body, of 
any aegree of fineness. 

BULTEK, or BOULTER, the bran or refuse 
of meal after dressed; also the bag in which 
it is dressed, 51 Hem. III. Hence, bulted or 
boulted bread, being the coarsest bread. 

BURDEN OF PROOF, [onus probandi]. The 
most prominent canon of evidence is, that 
the point in issue is to he proved by the 
party who asserts the affirmative, according 
to the civil law maxims, ei ineumbit probatio 
gui dicit, non negat, and qfirmantt non ne- 
ganti incumbtt probatio. llie burthen of 
proof lies on the person who has to support 
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his case by proof of a fact which is peculiarly 
withia his own kiiowledKe* or of which he 
is supposed to be co/(nizant. It is a well 
known principle of the law/’ remarks Arch¬ 
bishop Whatdy, {Rhetoric, pt, 1, chap. 111., 
§ 2,) ** that efery man (including a prisoner 
brought up for trial) is to be prestmed in¬ 
nocent, till his guilt is established. This does 
not. of course, mean that we are to take for 
grouted he is innoeent; for if that were the 
case, he would be entitled to immediate 
liberation t nor does it mean that it is an¬ 
tecedently more Ukelv than not that he is 
innocent; or that the majority of those 
brought to trial are so. (According to the 
most correct use of the term, a * presump¬ 
tion’ in favour of any supposition, means, 
not (as has been sometimes erroneously 
imiu^ed) a preponderance of probability in 
its mvour, but, such a pre^occnpation of the 
ground, as implies that it must stand good, 
rill some sufficient reason is adduced against 
it) -ft It evidently means only that the ' bur¬ 
den of proof lies with the accusers;—that 
he is not to be called on to prove his inno¬ 
cence, or to be dealt with as a criminal till 
thep have done so; but that they are to bring 
th^ charges against him, whi^ if he can 
repel, he stands acqtutted.” 

’'Tlius again, there is a * presumption’ 
in favour of the right of any iadividums or 
bodies corporate to the property of which 
they are in actual poeieseiou: this does not 
mean that they qre, or are not, likely to be 
the rightful owners, but merely that no 
roan is to be disturbed in his possessions, 
till some claim against hkn sh^ be estab¬ 
lished. He is not to be called on to prove 
his right; but the claimant to disprove it; 
on whom, consequently, the * burden of 
proof’ lies.” 

BURGAGB-TENURE [burgueh one of tbe 
three species of free socage holdings, and is 
where nouses and lands, which were formerly 
the site of houses, in an ancient borough, 
are held of some lord by a certain rent. 
There are a great many customs aflecring 
these tenures, the most remarkable of which 
is the custom of Borough English {which see). 
Litt, $ 162. This tenure is obviously a 
fragment of Saxon freedom. As to the right 
of voting for members of Parliament in res¬ 
pect of these interests, see 2 Wm, IV., c. 45. 

BURGAGE-HOLD IN (}, a tenure by which 
royal boroughs are held of the Sovereign. 
The service u watching and warding, and is 
done by the burgesses within the territory of 
the borough, whether expressed^in the char¬ 
ter or not. Scotch Diet, 

BURG, a small walled town or placeof privilege. 

BURG BOTE, a contribution towards the 
building or repairing of castles or walls of a 
borough or city. CoweL 

BURGESSES, generally the inhabitants of a 
borough or walled town; men of trade; 
sometimes restricted to the magistrates, &c., 
of corporate towns, and sometimes to the 
representatives of such borough in the Com¬ 
mons’ House of Parliament. 


BURGH-BRECHE [jfid^atstofiis violatio, 
Lat., a breach of pledge], a fine imposed on 
the community of a town, for a breaeh of the 
peace, &c. Leg. Canuti, c. 55. 

BURG H • ENGL I SH, see Borouoh-Bn glish. 

BURGHERISTHE, or BURGHERICHfi, a 
breach of the peace in a city, &c. Domesday. 

BURGH-MAILS, yearly payments to the 
Crown of Scotlwd, introouced by Malcolm 
111., and resembling the Engli^ fee-farm 
rents. Encye. Loud. 

BURGMOTE, a court of a borough. Leg. 
Canuti, c. 44. 

BURGH WARE, a citizen or burgess. 

BURGLARY {burg. Sax., a house, and Imrom, 
a tbkf, from lofro, Lat.], called by our 
ancient law hameeecken, A breaking and 
entering by night into a mansion house, 
with intent to commit a felony. There are 
four things to be considered in this definirion. 
1, The time; it must be by night, and not 
by day, and night in the perpetration of 
t^ offence, is to be considered as commenc¬ 
ing at nine in the evening, and concluding 
at six in the morning; 7 IV,, and I 
Viet., c. 86. 2. The place j it must be a 
mansion-house, or dwelling-house, or some 
building connected therew^. Tbe 13th ( 
of 7 & 8 Geo. IV., c. 29, enacts, ** that no 
building, although within the same curtilage 
with the dwdling-house, and occupied there- 
with, shall be deemed to be part of such 
dwelling-house, for the purpose of burglary, 
or for any of the purposes aforesaid, unless 
there shall be a cemmunication between 
such building and dwelling-house, either 
immediate or by means of a covered and 
inclosed passage leading from the one to the 
other.” A bouse that has not been slept in 
by the owner, or any part of his family, is 
not his dwelling-house, so as to make the 
breaking into it burglary, although It has 
been used for meals and for business in 

g eneral. 3. Tbe immiier; there must be 
oth a breaking and an entry to complete it. 
But they need not be both done at once; 
for if a hole be broken one nij^hc, and the 
same breakers eater tbe next night through 
tbe same, they are burglars. Breaking or 
taking out tbe glass of, or otherwise inning 
a window, picking a lock, opening it with a 
key, lifting the latch of a door, or unloosing 
any fastening, coming down a chimney, are 
breakings within the authorities; as for the 
entry, any tbe least degree of it, with any 
part of the body, or with an instrument helil 
in the hand, is sufficient; as to step over the 
threshold; to put a hand or a hook in at a 
window to draw out goods, or a pistol to 
demand one’s money; introducing; the band 
between the glass of an outer window and 
inner shutter, are all of them burglarious 
entries. 4. Tbe intent must be felonious, 
either at Common) Law or by Statute, as 
robbery, murder, rape, or any other felony, 
whether actually perpetrated or not. By 7 
Wm. IV. and 1 Ftcl. c. 86, the capital pun¬ 
ishment (death) in cases of burglary is con¬ 
fined to ^ose where there has been violence 
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to any peraoo; m all other cases, it is trans- 
ponation for life, or for ten years, or im¬ 
prisonment. 4 Bl. Com. 223; RuueU on 
Crimes ; Arch. Crim. Plead. 

BURI, husbandmen. Mon. jlng., t. 3, p, 183. 

BURIAL, die act of Interring the dead. See | 
Birth. The 4 Geo. IV., c. 52, abolished 
the barbaroQS mode of burying persons found | 
feh de se, and direots, that their burial 
shall take place, without anv marks of igno- | 
miny, privately in the parish church-yard, 
between the hours of nine and twelve at 
night, under the direction of the coroner. 
The borial of dead bodies cast on shore is 
enforced by 48 Oeo. 111., c. lb. 

Banal in some part of the parish church¬ 
yard is a common law right, without even 
paring for breaking the soil, and that right 
mil be enforced by mandamus^ but not to 
mter the body of a parishioner in an iron ^ 
coflhi or vault, or even in any particular part 
of a churchyard, as the family vault for 
example, that being within the discredon of 
the iocumhenl. In order to actjuire a per¬ 
fect right to be buried in a particular vault 
or place, a faculty must be obtained from 
the ordinary, as in the case of a pew; or a 
man may prescribe that he is occupier of an 
aocient messuage in a parish, and ought to 
bare separate burial In such a vault within 
the church, and such prescription implies 
that a faculu was originally obtained (8 B. & 
C. 293). Tiie faculty, however, fails when 
the family cease to be parishioners. 

A clergyman may be prosecuted in the 
Ecclesiaatical Court for improperly refusing 
CO bary a dissenter or other person, for by 
the 60th Canon ** no minister shall refuse 
or delay to bury any corpse that is brought 
to the church or churchyard (convenient 
warning being given him before), in such 
manner and form as is prescribed in the 
Book of Common Prayer.*’ (3 Phil. Ec. 
Cos. 264—306.) A conspiracy to prevent 
a burial is indictable at common law, and so 
is the wUfully obstructing a clergyman in 
reading the burial service over the dead in 
the parish church, and by threats and me¬ 
naces hindering the burial. (7 Dowl. ^ Ryl. 
461.) A clergyman has, neither by the 
ecclesiastical law, nor by the common law, 
any right to black cloth or other ornaments 
placed round a pulpit upon the occasion of 
a burial, hut the same belongs to the execu¬ 
tors, or persons at whose expense they were 
placed there, and who might recover the 
value in an action of trover, if taken by the 
parson, or other person. 

It b a vulgar error that a creditor can 
arrest or detain the body of a deceased 
debtor, and the doing such an act is indict¬ 
able as a misdemeanour. See Lord Ellen^ 
hmmgPs remarks in Jones v. Askhumham, 4 
Bast, 445. It b also a vulgar error that 
permitting a funeral procession to pass over 
private grounds creates a public right of 
way. 

Funerals are exempt from tolls by 3 Geo. 
IV., c. 126, § 32. The 2 & 3 Wm. IV., c. 


74, regulating schools of anatomy, is calcu¬ 
lated to prevent the stealing of dead bodies, 
which is contrary to common decency, and 
abhorrent to the general sentiments and 
feelings of society. The 6 & 7 Wm. IV,, c. 
86, regulates the registry of deaths. 

BURNETA, or BRUNETA, cloth made of 
dyed wool. Lyndewood. 

BURNING IN THE HAND. See Brand¬ 
ing. 

BURNING of houses, outhouses, &c. See 
Arson. As to setting fire to churches, 
mills, ships, &c., see 1 Viet., e. 89. 

BURROCHIUM, a burrocb, dam, or small 
wear over a river, where wheels are laid for 
the taking of fish. CoweL 

BURSA, a purse. 

BURSAR [hursarttis, Lat., whence ymrse, and 
purser, a ship's officer], a treasurer of a 
college. 

BURS ARIA, the exchequer of collegiate or 
conventual bodies; or the place of receiving, 
paying, and accounting by the bursars. Also 
stipendiary scholars, who live upon the 
burse, fund, or joint stock of the college. 

BURSE [camhium, hasilicaL an exchange, or 
place of meeting of merch^ts. 

BuRSEHOLDERS. See Headborough. 

BUSONES COMITATUS, the barons of a 
county, Blount. 

BUSSA, a ship. Ibid. 

BUSSELLUS [bouts, old Fr«, leather conti¬ 
nents of wine], a bushel. 

BUSTA, BUSTUS, BUSCA, and BUSCUS, 
Ac. See Brucia and BnuadLA. 

BUSTARD, a large bird of game, usually 
found on down and plains. 25 Hen. Fill., 
e. II. 

BUTLER. See Botiler. 

BUTLERAOE, an ancient hereditary duty 
belonging to the Crown, much older than 
the customs, which was a right of taking 
two tons of wine from every ship importing 
into England twenty tons or more, which 
by King Edward Ist was exchanged into a 
duty of 28. for every ton imported by mer¬ 
chant strangers, and culled bntlerage, because 
paid to the King’s butler; it was also called 
prisage, because it ivas a taking or purvey¬ 
ance for wine to the King’s use. 4 Inst 30; 
1 Bl. Com. 314. 

BUTHSCA RLE, mariners or seamen. Seld. 
Mare, claus. 184. 

BUTTICELLA, or BUTTICELLIN, a less 
measure. 

BUTTS, the ends of short pieces of land in 
arable ridges and furrows. Also the place 
were archers meet with their bows and 
arrows to shoot at a mark. 

BUYER, a purchaser; ** the buyer wants a 
hundred eyes, the seller but one.” Chi 
compra hh bisogno di eenV occhii, chi vende n’ 
hh assai di uno. It. Or according to the 
Latins, Caveat emptor. Let the buyer look 
to himself. The seller knows the good or 
bad qualities of his commodities, and has 
more need of his tongue than his eyes: 
whereas the buyer cannot be too watchful in 
this deceiving age, in which tricking in trade 
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is bat too much looked upon as warrantable 
cunninfif, and over-reachtbg passes fur wit. 
Encye. Land. 

BUYING OF PLEAS, See Maintbnanck. 
BUZA, BUTTA, or BUITIS, a standing 
m^■a8ure. 


BUZONIS, the shaft of an arrow before it is 
fledged and feathered. 

BYE, and BEE [by. Sax.], habitation, as 
tying, i. e., a dwelUng-house. 

BY-LAWS Ibilagines, from by. Sax., pagug, 
civitas, and lagen, lex, Spelm., or perhaps laws 
made obiter by the 6y], the laws, regulations, 
and constitutions of corporations, for the 
TOvemment of their members, being private 
hiws made by the bye, in particular cases, to 
which the public laws do not extend. They 
may be made at courts-leet and courts-baron, 
by commoners or inhabitants, in vills, &c., 
guilds or fraternities of trade duly incor¬ 
porated. They are binding, unless contrary 
to law, or unreasonable, and against the 
common benefit, and then they are void. 
There are nice distinctions drawn between 
by-laws made in restraint of a trade, and 
those to regnlateiu If a by-law do not 
mention how the penalty for disobedience of 
it is to be recovered, debt or assumpsit will 
lie, but if warranted by special custom, dis¬ 
tress and sale of the party’s goods may be 
made. 

No trading company is allowed to make 
by-laws whicn may afiect the Crown, or the 
common pro^t of the people, under penalty 
of 40L, unless they be approved by the 
Chancellor, Treasurer, and Gluef Justices, 
or the Judges of assize in their circuits. 19 
Hen. Vlf., c. 7- 

By the Municipal Corporation Act (5 4 * 6 
Wm. IV., c. 76), the council have express 
power to make such by-laws as to them shall 
seem meet, for prevention and suppression of 
any nuisances not already made punishable in 
a summary manner, and to inflict a fine not 
exceeding 5/. These by-laws cannot be made 
unless two-thirds of the whole coundl are 
present, and cannot come into operation till 
twenty-eight days after the same have been 
sent to the Secretary of State for approval of 
her Majesty in council, who may aisapprove 
of the same, and after public notification 
thereof has been made in the berough, by 
affixing the same in some public place. 

In Scotland those laws are called laws of 
birlaw, or burlaw, which are made by neigh- 
tiours elected by common consent hi the 
birlaw courts, wherein knowledge is taken of 
complaints between neighbour and neighbour, 
which men so chosen are judges and arbitra- 
trators, and styled birlaw^men. And birlaws, 
according to Skene (p. 33), are Iwes rus~ 
rtcorttfii,Taws made by husbandmen, ac., con¬ 
cern ng neighbourhood. 

DYSAX, the first month of the Bengd year, 
beginning the llth of April, and ending the 
nth of May. 


C. 

CABAL [cabala, Heb., tradition], a hidden or 
imaginary art practised by the Jews; also a 
junto or private meeting of small parties. 
I'his name was given to that iniquitous 
ministry in the reign of Charles II., formed 
by (Jlififord, Ashley, Buckingham, Arlington, 
and Lauderdale, who concerted a scheme for 
the restoration of popery. The initials of 
these five names form the word cabal 
hence the appellation. Hun^ ix., eh. 66. A 
cabal differs from a party, as few to many. 

(JABALIST, a factor or broker in French com¬ 
merce. 

CABALLARIA [cabaUus, Lat., a mill horse], 
pertaining to a hone. It was a feudal tenure 
of^ lauds, the tenant furnishing a horseman 
suitably equipped in time of war, or when the 
lord had occasion for his service. 

CABINET COUNCIL, a private and con¬ 
fidential assembly of the most considerable 
ministers of state, to concert measures for 
the administration of public affairs; first 
estahliahed in England by Charles 1st. 

CABLE [cabl, Welsh, caM, Out.], the great 
rope of a ship, to which the anchor is fastened. 
The regulations for manufactuiing cables are 
settled by 25 Geo. III., e. 56. 

CABLISH [coders, Lat., to fall], brushwood, 
or more properly windfall-wood, according 
to Sir Henry Spelman. 

CACHEPOLUS, or CACHERELLUS, an 
inferior bailiff, or catchpole. Jadob. The 
modem catchpoll is undoubtly derived from 
this word, but of its own etymon, nothing 
seems to be known with certain^. 

CADE, a cask containing of herrings 500, but 
of sprats 1000. Booh of Rates, fol. <6. 

CADET, one who is trained up for the army by 
a course of military discipline, at Woolwich. 
Addisoombe, &c., previously to obtaining a 
commission in the East India Company’s 
service. Also a younger brother. Cadet 
differs from volunteer, as the former takes 
pay, whereas the latter serves without pay. 
JEneyc. Land. 

CAEPG-ILDUM, restoring cattle or goods. 

CiESARlAN OPERATION [from Ctssar, or 
rather Cesso, the first of that name, who was 
cut out of his mother’s womb], that chirur- 
gical operation, whereby the/<Etiis, which can 
neither make its way into the world by the 
ordinary and iiaturm passage, nor lie ex¬ 
tracted by the attempts of art, whether the 
mother and/ce/m be yet aihe, or %vhether 
either of them be dead, is, by a cautious and 
well timed section, taken from the mother’s 
l^lly, with a view to save the lives of lioth, or 
either of them. ** By most men,” observes 
Bum {Principles of Midwifery, p. 47^. 
1824), ** the life of the mother has bem 
considered of the greatest importance, and, 
therefore, as the Csssarian operation is full of 
danger to her, no British practitioner will 
perform it, when delivery can, by the des- 
traction of the child, be procured per vias 
naturales. There are, 1 think, histories of 
twenty-three cases, where this operatioa has 
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been performed in Britain; out of these pnly 
one woman has been saved, but eleren chil¬ 
dren have been preserved. On the continent, 
however, where the operation is performed 
more frequently, and often in more favour¬ 
able (’ircumstances, the number of fatal 
cases is much less. If %ve confine our view 
to tlie success of the operation in this Island, 
we most consider it as universally fatal to the 
mother. The operation itself, though dan- 
_^erou8 in Us consequences and formidable in 
its appearance, is by no means difficult to 
perform. Some advise the incision to be 
made perpendicularly in the linea alba, 
others transversely, in the direction of the 
fibres of the transversalis muscle. Perhaps 
the precise situation and direction of the 
wound must be regulated by the circum¬ 
stances of the case, and the shape of the 
abdoineo; but in general, I apprehend that 
Che transverse wound will be most elurible.** 

If this operation be performed after the 
mother’s death, the husband cannot be tenant 
by the courtesy; since his right begins from 
ths birth of the issue, and is consummated by 
the death of the wife; but if mother and child 
are succcssfuDv saved, then, 1 apnrehend, the 
husband would be entitled after uer death. 

fJAGlA, a cage or coop for birds. Rot, Claus,, 
Heu, III, 

CALANGIUM. and CALANGlA, a challenge, 
claim, or dispute. Mon, AngL, tom, 2,/<d, 
252. 

CALCETUM, and CALCEA [calx, Lat., 
chaux, Fr., chalk], a causey, or common 
hard'way, maintained and repaired with 
stones and rubbish. Rennet's Gloss, 

Caledonia, that part of >cotland north of 
the Hrths of Dunbntton and Edinburgh. 

CALEFAGIUM, a right to lake fuel yearly. 
Blount, 

C.ALENDAR [ealendarium, Lat.], the order 
and series of inopths, together with the fes¬ 
tivals and fasts, which make up the year. 
There are two modes of computing time, by 
the annual course of the sun, and by the 
perioilical revolutiMns of the moon. The 
suUr year consists of 365 days, five hours, 
48', 45", 30"*’; the lunar year of 364 days, 
three hours, 4;^, 38^', 12'". The Mahometans 
a»lopi the lunar year. The solar year, cal¬ 
culated by the ancient Egyptians, has under- 
youe various corrections and denominations. 
The chief of these n‘»w in use are the three 
following: (1.) The Julian year, so called 
because Julius Caesar iniro<(uced into the 
Roman empire the solar or Egyptian year, 
instead of the lunar year. The Russians and 
Greeks are the only nations that now use the 
Julian year. The common Julian year con. 
lists of 365 days, and the beasexcile, which 
returns every four years, of 366 days. This 
computation is faulty, inasmuch ns it allotvs 
565 days, and six entire hours for the annual 
revolution of the sun, being an excess every 
year of 11% 14", SIT', beyond the true time. 
This, in a coarse of ages, had amounted to 
several days, and began at length to derange 
the order of the aeuaoos. LeoX. paid some 


) CAL 

attention to this, but Gregory Xill. caused 
a new calendar to be drawn up, which is 
called the (2.) Gregorian year; and because 
the civil year had gained ten days, he ordered, 
by a bull published in 1581, that these days 
should be expunged, so that instead of the 
5th of October, 1582, it should be reckoned 
the 15tb. The catholic states adopted this 
new calendar, but the protestants and the 
rest of Europe adhered to the Julian, and 
hence the distinction between the old and new 
style, to which it is necessary to attend in all 
public acts and writings since 1582. The 
difference until 1699 was ten days, and eleven 
from 1700, twelve days must be reckoned 
during 1800, so that the Ist January of the 
old s^lc, answers to the 13th of the new. 
(3.) The Reformed Calendar differs from the 
Gregorian, as to the method of calculating 
the time of Easter, and the other moveable 
feasts. The protestants of Germany, Hol¬ 
land, Denmark, and Switzerland, adopted 
this in 1700, Great Britain in 1762, Sweden 
In 1753. but since 1775, the protestants of 
Germany, Switzerland, and Holland, adopted 
the Gregorian. In England the year used to 
commence on the 25lh of March until 1753, 
when by the 24 Geo, I/„ e, 23, the fieginning 
of the year was transfered to the Ist of 
January' and the 3rd of September, 1762, 
was reckoned the 14th of the same month, in 
order to accommodate the English chronology 
to the new style. 25 Geo. II,, c 30; Rymer's 
Fadera, vol, yi,p, 119 j Koch's Europe, In^ 
trod. 

Calendar month, a period of time 
consisting of lliirty days in April, June, 
September, and November; of thirty-one 
days in the remainder of the months, except 
February, which consists of twenty-eight 
days, except in leap year, when the interca¬ 
lary day is added, making twenty-nine days. 

calendar of PRISONERS, a list of all 
the prisoners’ names in the custody of the 
sheriff of each county, prepared before the 
arrival of the Judges on their respective cir¬ 
cuits. At the end of the assize, the clerk of 
assize makes out four written lists of all the 
prisoners, with separate columns, containing 
their crimes, verdicts, and sentences, leaving 
a blank column, which the Judge fills up 
opposite to the names of the prisoners by 
writing to be reprieved or respited or trans¬ 
ported, &c. These four calendars arc signed 
by the Judge and clerk of assize; then one 
is given to the sheriff, another to the gaoler, 
and the Judge and the clerk of assize eacli 
keep mother. If the sheriff afterwards 
receive no special order from the Judge, he 
executes the Judgment of the law in the 
usual manner, agreeably to the directions in 
bis calendar. Christian's note to Bl, Com. 
IF,, c, 32. 

CALENDS [xaxfw, Gk., to call], the first days 
of each month among the Romans. Rorou- * 
lus begun his months always upon the first 
day of (he moon, and was followed in this 
by the authors of the other accounts, to 
avoUi the altering of the immoveable feasts. 

H 
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Therefore^ every new moon, one of the infe¬ 
rior priesU used to assemble the people in 
the ('apitol and call over as many days as 
there are between that and the nones. But 
we must remember that this custom of cull- 
ini( the days, continued no lonffer than the 
year of the city 450, when C. Flavius, the 
carafe <pdtfe.ordered the fastis or calendar, 
to be set up in puldio places, that every body 
mij(bt know the difference of times and the 
return of the festivals. Lin., /. 5, c. 46, &c. 
In the dates of deeds, the day of the month, 
by aoaee, ides, or cafends, is sufficient. 2 
Inst, 675. 

CALK E^, magistrates who repair the breaches 
of order and safety in the IState. Eseik. 
xxvii. 9, 27. 

CALL OF THE HOUSE, an imperative 
sumiiious sent to every member of the 
House of Commons, on some particular 
occasion. Members not attendinft when their 
names are called, are reported as defaulters, 
and ordered to attend on another day, when, 
if they still be absent, and no excuse offered, 
they may he cotnmitted to the custody of the 
Seijeant-at-Arms. Lex Pari, 

CALLIN(3 THE PLAINTIFF. When a 
plaintiff or his counsel, seeing that suffident 
evidence has not been given to maintain the 
is>ue, withdraws, the crier is ordered to. call 
or demand the plaintiff, and if neither he 
nor any person for him, appears, he is non¬ 
suit, the jurors are discharged without giving 
a verdict, the action is at an end, and the 
defendant recovers his costs. $uch judg-1 
iiient does not prevent him from bringing 
another action for the same cause, but a 
verdict woiiUl have barred him fur ever. 3 
Bl, Com, 376; Step. PI, 120, 330. 

CALLIS, the King’s highway, according to old 
writers. Hunt, 1, 1. 

CALPES, a gift to the bead of a clan, as an 
acknowledgment for protection and mainte¬ 
nance. Scotch Law, 

CAMALODUNUM, Maldon, in Essex. 

CAMBIST [cafli5ticjn, Lat.], a person skilled 
in exchanges, who trades in promissory 
notes and bills of exchange. Techniod 
among merchants und bankers. 

Camera [cam,caiiifiier, Ger., crooked], the 
Judge’s chamber in Seijeaut’s iuii. Ken, 
Glos. 

CAMERA.STELLAT.A, the Star Chamber. 
Its authority was enlarged and confirmed by 
Rot, Parl.t 3 Hen, AV/.,if. 17, and abolished 
ill the reign of Charles I., a little before the 
commencement of the civil wars. Hume iv, 
96. 

CAMERALISTICS, the science of finance or 
public revenue, comprehending the means of 
raising and disposing of it. 

CAMISIA, a garnient belonging to priests, 
called the old. Pet, Blesensis, 

CAiMOCA, a garment made of silk. Mon, 
Anal,, tom, 3, p. 81. 

CANS PAN A BAJULA, a small hand liell, 
used in the ceremonies of the Roman church, 
and retained among the 'Protestants by sex¬ 
ton, parish clerks, and criers. Camb, ap^ 
Wharton Angl, Sacr,, par, 2, p, 637. 


CAMPARTUM, a part or portion of a larger 
field or ground, which would otherwise l>e 
in gross or common. Prinne His, Col,, vul, 

3, p. 89. 

CAMPERTUM, a com field. Pet, in ParL, 3t) 
Ed I 

CAMPFIGHT [duellum, Lat, combat, Fr.], 
the trial of a cause by duel or combat of two 
champions in the field, for decision of some 
controversy. If it were a crime deserving 
death, the camp-fight was for life or death ; 
if the offence deserved only imprisonmeut, 
the camp-fight was accomplished, when one 
combatant had subdued the other, ao as 
either to make him yield, or take him priso¬ 
ner. The accused might choose another to 
fight in his stead, but the accuser was 
obliged to perform it in his own person, nnd 
with equality of weapons. 3 Inst, 221 ; 
Vcrstegan*s Kest, qf decay^ InteU, 64. 

CAMPUS MAH, an anniversary assembly 
of our ancestors, held on May-day, when 
they confederated for the defence of the 
kingdom against all its enemies. Leges 
Edw, Conf, c, 35. 

CAN. clearance, averment. Anc, Inst, Eng, 

CANCELLARIA CURIA, the ancient deno¬ 
mination of the Court of Chancery. 

CancellarU Anglise dignitas est, ut seevndms h 
rege in regno habeatwr, 4 Inst. 78.—(The 
dignity of the Chancellor of England is, that 
he 18 deemed the second from the Sovereign 
in (be kingdom.) 

CANCELLATION, according to Bartolus, an 
expunging or wiping out of the contents of 
an instrument by two lines drawn in the 
manner of a cross. 

CANCELLl (lattice work,) the nuls or balus¬ 
ters inclosing the bar of a Court of justice or 
the comriMinion table. 

CANDIDATE [candidatus, Lat., clotheci in 
while], a competitor, one who solicits or 
proposes himself for a place or office. The 

. paioe^ is borrowed from the Toga Candida, 
in which competitors at Rome were habited. 
Vide Plutarch in Coriolan, 

CANDLEMAS DAY, a festival appointed by 
the church to be observed on the second day 
of February in every year, in honour of the 
purification of the Virgin Mary, being forty 
days after her miraculous delivery. At 
which festival, formerly, the protestants, and 
still the papists, go in procession, with many 
lighted candles; they sJso consecrate candles 
on this day for the service of the ensuing 
year. 

CANES OPERTliE, dogs with whole feet 
not lamed. 

CANESTELLUS, a basket. 

CANFARA, a trial by hot iron. 

(^ANIPULUS, a short sword. Blount, 

CANA, a rod or distance iu the measure of 
ground. 

CANON [tcas^, Gk., a rule], a law or ordi¬ 
nance of the church. The canon law consists 
partly of certain rules taken out of the 
scripture; partly of the writings of the ancient 
fathers of the church; partly of the ordittances 
of the general and provincial councils ; and 
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initly of the decrees of the Popes la former 
sees; it is contained ia two principal parts, 
the decrees and the decretals. The canon 
law, says Dr. Bum, (I Eccl. Law, P^ef, 
jtriii.) is founded principally upon the civil 
law, and so interwoven with it in many 
bFBBches thereof, that there is no under¬ 
standing the canon law rij^htlv, without beiutif 
very Well versed in the civil law; wherefore 
the knowledge thereof is absolutely neces- 
saiy for the dispatch of all causes of ecclesi¬ 
astical cognizance. And the civil law not 
only serves to explain the canon law, but by 
the practice of all ecclesiastical courts is 
iiiowed to come in aid of and to support the 
^00 law, in cases which are there omitted, 
'fhe canon law sprung from the ruins of the 
Roman empire, and from the power of the 
Roman pontiffs, whence the ecclesiastical 
laws of this country have been for the most 
part derived. 

The pontifical law promulgated by sm^ces- 
she Popes, and diffused througbont Europe, 
cxtendM to all persons and things belonging 
to the Rrimaii church, and separate from the 
laity; to all things relating to pious uses f to 
the guardianship of orphans; the wills of 
defaocts, and matters of marriage and 
dirorce, all which were exempted from the 
ciril authority of the Sovereigns, who were 
deroted to the see of Rome. So deeply has 
this law lieen rooted, that even where the 
Pope’s authority has been rejected, yet con¬ 
sideration has been had to these laws, not 
ooly as those by which church benefices 
nave been erected and ordered, but as like¬ 
wise coptatuing many equitable and profitaide 
laws, which because of their weighty matter, 
sod their being received, may more fitly be 
retamed than rejected. Inst. Laws of Scot, 

1 1, f. I, $ ?• ** The canon law prevails in 

this country,” (observed Lord Thurlow, in 
Scott n. Tylers 2 Dick, 716), ” only so far 
S8 it hath been actually received, with such 
amplifications and limitations as time and 
occasion have introduced ; and subject at all 
times to the mnnicipal law. It is founded in 
the civil law; consequently the tenets of that 
law also may serve to illustrate the received 
rales of the canon law.” 

€\N(1N RELIOIOSORUM, a book wherein 
the religious of convents had a fair transcript 
of (he rules of their order, which were fre¬ 
quently held among them as their local 
statutes; and this book was therefore called 
Reyala and Canon These public books were 
the four following:—1. containing 

all the offices of devotion. 2. Martyrologium, 
s register of their saints and martyrs, with 
the place and time of pasaion. 3. Canon, 
or Hegnla, the institution and rules of their 
order. 4. Necrologium, or Olntuarinm, in 
which they entered the deaths of their foun¬ 
ders and benefactiirs, to observe the days of 
commemoration of them. Ken. Oroff. 

C.\N()NICAL, agreeable to the canons of the 
church 

<'AXONS of the Protestant Church, ordmnn- 
ces enacted by the clergy under James 1., in 


1603, but never confirmed in Parliament. 
It has lieen solemnly adjudged upon the 
principles of law and the coustitution, that, 
where they are not merely declaratory of the 
ancient canon law, but are introductory of 
new regulations, they do not bind the laity, 
whatever regard the clergy may think proper 
to pav them. 1 BL Com. 83 . 

CANONS OF INHERITANCE, the rules 
directing the descent of real property 
throughout the lineal and collateral consan¬ 
guinity of the ancestor, or, as he is techni¬ 
cally called, the purchaser. The 3 & 4 IVm. 
IV., c. 106, materially altered the old canons 
of real property descent, but because the act 
does not extend to any descent which took 
place on the death of any persons who died 
Imfore the 1st January, 1^, it is deemed 
expedient to give both the old and the new 
canons:— 

The old canons, which obtain in cases of 
ancestors dying before 1st January, 1834, 
are the following 

(1) That inheritances shall lineally de¬ 
scend to the issue of the person who last 
died actually seised, tn infinitum, but shall 
never lineally ascend. 

(2) That the male issue shall be admitted 
before the female. 

(3) That svhere there are two or more 
males in equal degree, the eldest only shall 
inherit; but the females all together. 

(4) That the lineal descendants, in infinu 
turn, of ouy person deceased, shall represent 
their ancestor; that is, shall stand in the 
same place as the person himself would have 
done had he been living. 

(5) That on failure of lineal descendants, 
or issue of the person last seised, the inhe¬ 
ritance shall descend to his collateral rela¬ 
tions, being of the blood iff tbe first purcha¬ 
ser, subject to the three preceding rules. 

(6) That tbe collateral heir of the person 
last seUed must be his next collateral kiiis- 
uian of the whole blood. 

(7) That in collateral inheritances the 
male stocks shall be preferred to the female, ^ 
(that is, kiatlied derived from the blood of 
the male ancestors, however remote, shall be 
admitted before those from the blood of the 
females, however near), unless, where the 
lands have in fact descended from a female. 

The cauoiiH according to the new law 
grafted upon the old, are the following:— 

(I) That inheritances shall lineally descend 
to the issue of the person who iait died en¬ 
titled, in infinitum. 

{2) That the male issue shall be admitted 
before the female. 

(.3) That where there are two or more 
males in equal decree, the eldest only tliali 
inherit; but the females all together. 

(4) That the lineal descendants, in infini¬ 
tum, of any person deceased, shall represent 
their ancestor; that ia, shall stand in the 
same place as the person himself would have 
done had he been living. 

(5) That on failure of lineal descendants, 
or issue of the person last entitled, the iu- 

u 2 
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heritaoce shall ascend and descend to the Hen. VUL, c. 21, the power of ^ntin^ 
lineal ancestors, and to the collateral rela- dispensations in any case nut/ contraiy to 
tions of the purchaser. the Holy Scriptures and the law of God, 

(6) That the nearest lineal ancestor shall where the Pope used formerly to grant them, 

be the heir of the purchaser, in prefe- which is the foundation of his granting spe- 

rence to any of the descendants of snch cial licences to marry at any place or titoe; 

lineal ancestor, and to more remote lineal to hold two livings, (which must lie con- 
ancestors and their detcenrlants, (other than firmed under the Great Seal,) and the like; 

himself); and the descendants of every such and on this also is founded the right he 

lineal ancestor shall succeed next after or in exercises of conferring degrees in prejudice 

default of him, so that the father shall be of the two universities; but although ho can 

preferred to a brother or sister, and a more confer all the degrees which are taken in the 

remote lineal ancestor to any of his issue. Universities, yet the graduates of the two 

other than a nearer lineal ancestor or his Universities, by various acts of Parliament, 

issue; and subject to this rale and to the and other reifulations, are entitled to many 

next, the descent to collaterals shall he sub- privileges, which are not extended to what is 

ject to the second, third, and fourth canons. called a Lambeth degree. 1 Bl. Com. 183; 

(7) That as between collaterals of a pur- I Bum*8 Ec. L. 178. 

chaser, a relation of the half blood shall (JANTRED, or KANTRESS [eemt^ or eantrep 
succeed next after any relation in the same Brit., a hundred, and fref, a town or village], 
degree of the whole blood and his issue, an hundred Welch villages. Mon, Ang» p.X, 

where the common ancestor shall be a male, /. 319. 

and next after the common ancestor, where CAP OF MAINTENANCE, one of the re- 
stich common ancestor shall be a female. So galia or ornaments of State, helouging to 
that the brother of the half-blood, on the the Sovereigns of England, before wboui it 

part of the father, shall inherit next after the was carried at the coronation and other great 

sisters of the whole blood on the part of the solemnities. Caps of maintenance are also 

father and their issue ; and the brother of carried before the mayors of several cities in 

the half blood on the part of the mother, England. Eneyc, Land, 
sltull inherit next after the mother. The CAPACITY, an ability or fitness to do or to 
collaterals of the half blood of a person last receive, to sue or be sued. All persons 

entitled, who was not a purchaser, %vtll take are capable of purchasing; and all that are 

in a course of descent from the purchaser of in possession, or potential possession of any 
whose whole hlood they are, by force of the estates, are capable of conveying them, unless 
direction, that in every case the descent shall under peculiar legal disabilities, as being 
be traced from the purchaser, attainted, fioii compotes^ infants (except by 

(8) That in lineal ascending, and in colla- custom), under duress, feme overts (except 

tenil inheritances, the male stocks shall be eub modb), and aliens. All persons are 

preferred to the female, (that is, the male capable of committing crimes, unless there 

ancestors and kindred derived from their be in them a defect of will: for, to consti- 

blood, however remote, shall be admitteil lute a legal crime, there must be both a 

before female ancestors and kindred derived vicious will and a vicious act. The will does 

from their blood, however near,) unless not concur with the act; 1. Where there is 

where the lands have in fact descended from a defect of understanding. 2. Wliere no 

a female. Therefore, under the new law, will is exerted. 3. Where the act is con- 

none of ihe maternal ancestors of the person strained by force and violence. A vicious 

from whom the descent is to be traced (viz., will may, therefore, he wanting in the cases 

the piirchaser,) nor any of their descendants of^(a^ infancy; (€) idiotcy, or lunacy ; (7) 

are capable of inheriting until all his pater- drunkenness, which does not, however, ex- 

nal ancestors and their descendants shall cuse; (^) iDisfontine; (c) ignorance, or 

have failed; ami also no female paternal mistake uf fact; (iJ compubion, or neces- 

ancestor of such person, nor any of her de- sity^wbich is 1st, that of civil subjection; 

Bcendants, is, or are capable of inheriting 2dly, that of duress per minoi,* 3dly, that of 

until all his male paternal ancestors and choosing the least pernicious of two evils, 

their descendati is shall have failed; and no where one is uoavoidahle; dtbly, that of 

female maternal ancestor of such person, nor want or hunger, which is no legitimate ex- 

any of her descendants, is or are capable of cuse, although this is a vexed point amongst 

inheriting until all bis male maternal ances- jurists. The Queen, from her excellence 

tors and their descendants have failed. 5vy. and dignity, is also incapable of doing wrong. 

F. ^ P., no/. 2, p. 238. Bl. Anal. 

'CANTED, a lump, or that which is added All laws which have for their principA 
above measnre; also a piece of anything, as object the regulation of the capacity, state, 

a ^'eantel of bread** or the like. Blount. and condition of p€r8ons> have been treated 

CANTERBURY, Archbishop of his customary bv foreign jurists generally as personal laws, 

privilege is to crown the Kings and Queens I'hey are by them divided Into two sorts; 

of England, while the Arcbhisliop of York those which are universal, and those which 

has the privilege to crown the Queen Coa are special. The former (universal Liws) 

sort, and be her perpetual chaplain. The regulate universally the capacity, state, a^id 
Archbishop of Canterbury has also, by 25 condition of persons, such as their min^s^ity. 
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najoritj, emancipation, and power of admi- 
oM(ralloB of their own afiairs. The latter 
(jpectai laws) create an ability or dicability to 
iio certiio acts, leavini^ the party in all other 
respects with his i^eneral capacity or inca¬ 
pacity. Consult Stony $ Con^t of Laws, c, 
tr, tic " Cap^y of Persoms,** 

CAPE, a judicial writ lunching plea of lands 
ur icnemenu, divided into cm maynnm, or 
ibc gnmd cit^, which lay before appearance 
10 summon the tenant to answer the default, 
and also over to the demandant t the cape ad 
tdaUiem wat a species of grand cape, and 
c^eperasms, or petit cape, after appearance 
or view granted, aiinimoning the tenant to 
answer the default only. All abolialied. 
Thrmet de Ley. 

CAPELLA, an oratory, or depending place of 
divine worship; also a cheat, cabinet, or 
uther depository of precious things, especi¬ 
ally of rdigious relics. Ken. Paroch. Antiq. 

580 . 

CAPELLUS, a cap, bonnet, helmet, or other 
covering for the head. 

CAPIAS (that you take). The writ of capiae, 
as a means of commencing an action at 
common law, is altogether abolished, and a 
new writ, caUed a ^ capias on mesne pro¬ 
cess,” or ** a bailable process,” was intro- 
(ioced by 1 & 2 Viet., c. 110, § 3, which is 
address^ %o the sheriff, aod is in force one 
calendar month; an order for issuing which, 
and arrestiog and holding the defendant to 
bail under it, may be obtained at any time 
alter tbe commencement of the action and 
before final judgment, in all cases in which, 
tbe defendant was previously liable to arrest 
(whether with or without a Judge’s order) on 
satisfyiug a Judge at chambers, by afiidavit, 
that the cause of actioo amounts to 20/. or 
upwards, and that the debtor is about to 
quit England, unless forthwith apprehended. 
Ckit. Arek. Prac. 461. 

CAPIAS AD AUDIENDUM JUDICIUM 
(that yon take to bear judgment). This writ 
is awarded and Issued, in case the defendant 
be found guilty of a misdemeanor (tbe trial 
of which may, and does usually, happen in 
bis absence, sifter be has once appeared), to 
briug him up to the court to receive sen¬ 
tence, and, if be abscond, he may be prose¬ 
cuted even to outlawry. 4 £/. Com. 375. 
capias pro fine, or M18ER1CORDIA 
(that you take for tbe fine or in mercy), if 
the verdict be for the defendant, the plain- 
tif is adjudged to be amerced (nominally) 
for his false claim; but if the verdict be fur 
the plaintiff, then in all actions os et armie, 
or where the defendant in his pleading has 
falsely denied his own deed, the judgment 
fooiained an award of a capiatur pro fine j 
iu all other cates, the defendant it adjudged 
to be amerced. In actions of trespass and 
ejectment a capiae pro fine used to issue in 
punuance of the capiatur, and the defendant 
was obliged to compound the fine, by paying 
tome small sum to the master, until by 6 
W. & M., c. 12, it wu enacted that no ca^as 
pro fine should theregfier issue in actions of 


** trespass, ejectment, assault, or false im¬ 
prisonment” brought io any of tbe courts of 
Westminster; but that tbe plaintiff should 
pay 6f. Bd. to the roaster in satisfaction of 
the said fine, at the time of signing tbe 
judgment, and should be allowed the same 
In his costs. 

CAPIAS AD RESPONDENDUM (that you 
take to answer). A process issued in cases of 
injury accompanied with force, or otherwise, 
agiunst tbe defendant’s person, when he 
neglected to appear upon the former process 
of attachment, or had no substance %vberel)y 
to be attached, subjecting his person to im¬ 
prisonment. 3Bl Com. 281. 

CAPIAS AD SATISFACIENDUM (that you 
take to satisfy): called io practice a ca. ta. 
An execution writ of tbe highest nature, 
inasmuch as it deprives a person of liberty, 
till tbe satisfaction awarded be made; and 
therefore, when a man is once taken in ex- 
cuiion upon this writ, no other process can 
be sued out against his lands and goods, 
unless be escape: and by 21 Jamee L, c. 24, 
if tbe defendant die while charged in execu-^ 
tion upon this writ, tbe plaintiff may after 
hb death sue out a new execution against 
bis lands, goods, or chattels. This writ is 
addressed to the sheriff, commanding him 
to take the body of the defendant, and have 
him at Westminster on a day therein named, 
or immedbtely after the execution of the 
writ, to make the plaintiff saibfaction for 
his demand, or remain in custody till be 
does. 'I his writ may he sued out, as may 
all other executory processes, for costs, 
against a plaintiff as well as a defendant, 
when judgment is bad against him. 

Bail may be taken in execution upon a ca, 
80 ., althoiigU they could not be bolden to 
bail. So an infant and nfeme covert may be 
taken on this writ, and if it be sued ous 
against husband and wife, the \v)fe may he 
taken on it, and she will not be discharged, 
unless she have no separate property, the 
general rule being that tbe wife shall be 
discharged, if in custody, before execution, 
but not after it. 2 Bk Com. 316;. Chit. 
Arch. Prac. 336. 

CAPIAS UTLAGATUM (that you take the 
outlaw). This writ is either general, against 
the person only ; or special, against the per¬ 
son, lands, and goods. If a defendant be 
outlawed, and appear publicly afterwards, 
he may he arrested by virtue of this writ, 
and committed till the outlawry be reversed; 
but any person may arrest an outlaw on a 
criminal prosecution, either by bit own head, 
or by this writ, in order to bring him to exe¬ 
cution. CkU. Arch. Prac. 931. 

CAP1A8 IN WITHERNAM (that you take 
reprisals). If tbe goods before an action of 
replevin have been eloigned, so that the 
sheriff cannot replevy them, then, upon 
pbdut being levied in the coanty court by 
tbe plaiutiff, the sheriff may issue this writ, 
Ml vetito (or, more properly, repetito), namio, 
signifying a second or reciprocal distress in 
lieu of the first which eloigned; io other 
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words, the odicer is commanded to tahe 
^oods or cattle of the defendant, to the valne 
of those taken by him, and deliver them to 
the plaintiff, who ^ves a bond with sureties, 
conditioned to prosecute his suit and to 
return the ^oods, &c., so to lie delivered to 
him, if a return of them should he afterwards 
adjndj^ed. Goods taken in toithemam can¬ 
not be replevied till the original distress is 
forthcoming. 

Also, after verdict and judgment for de¬ 
fendant in replevin, and the usual writ of 
execution de retomo habcndo have been sued 
out, to which the sheriff returns that the 
goods, &c., are eloigned, f.e., conveyed to 
places unknown to him, so that be cannot 
execute the writ, the defendant may then 
sue out a capias tn vaithemam^ requiring the 
sheriff to take other goods, &c., of the 
plaintiff to the value of the goods, &c., 
eloigned, and deliver them to the defendant, 
to be kept by hin^ until the plaintiff deliver 
to him the goods, &c., originally replevied. 
3 BL Com. US. 

CAPIATIJR, judgment quod. See Capias pro 
fine, or misereeordid. 

CAPITA (rights). Distribution of personalty 
per capita (professedly borrowed from the 
civilians, and enactea in the Statutes of 
Distributions) happens when all the claim¬ 
ants claim in their own right, in equal degree 
of kindred, and not jure representationis, in 
the right of another person, as if the next of 
kin be the intcftate’s three children. A., B., 
and C, I here the intestate’s personalty U 
divided into three equal portions, and distri¬ 
buted per capita, one to each. So succes¬ 
sion per capita is where the claimants are 
next in degree to the ancestor, in their own 
right, and not by right of representation. 2 i 
BL Com. 218. 517. 

CAPITAL, in political economy, that portion 
of the produce of industir existing in a 
countiy^ which may be made directly avail¬ 
able, either for the support of human exis¬ 
tence, or the facilitating of ptoduction; but, 
in commerce, and as applied to individuals, 
it Is understood to mean the sum of money 
which a merchant, banker, or trader, adven¬ 
tures in any undertaking, or which he con¬ 
tributes to the common stock of a partnership. 
Also the fond of a trading company or cor¬ 
poration, in which sense the word stoek is 
gererally added to it. ilfc Calloch*s Comm. 
Diet. 

CAPITAL FELONIES, those crimes, upon 
conviction of which, the offender is con¬ 
demned to be hanged. The crimes now 
punishable with death are, 1. high treason ; 
2. murders; 3. unnatural offences; 4. setting 
fire to any of the Queen’s ships or stores; 5. 
causing injury to life, with intent to murder; 
6. burglary, accompanied with an attempt to 
murder; 7. robbery, atTompanied with stab¬ 
bing or wounding ; 8. setting fire to a 
dwelling-house, any person being therein; 
9. setting fire to, casting away, or otherwise 
destroying ships, with intent to murder any 
person; 10. exhibiting false lights, with in¬ 


tent to bring ships into danger; and, II 
piracy, accompanied witb stabbing, &c. 4 if 
5 Viet., c. 56; 4 Step. Com. 480. 

CAPITALE, a thing which is stolen, or the 
value of it. Blount. 

CAPII ALE VIVENS, live cattle. liM. 

CAPITATION, a tax or imposition raised on 
each person in consideration of his labour, 
industry, office, rank, &c. It is a very ancient 
kind ol tribute, and answers to what the 
Latins called tributum, by which taxes oa 
persons are dastiDgui^hed from taxes oa 
merchandize, called vectigaUa. 

CAPJTE, TENURE IN. lauds held by tenaoto 
immediately from the king. It was the moi^t 
honoumlile* tenure, and was of two kinds, 
either ut de konore, where the land was held 
of the king, as proprietor of some honour, 
castle, or manor, or af de coroad, where it 
was held in right of the Crown itself. When 
these tenants ta capite granted portions of 
their lands to inferior persons, they were 
called mesne (middle) lords or baront; with 
regard to such inferior tenants, who were 
styled tenants paramil, the lowest tenants, 
because they were supposed to make avail or 
profit of the lands. This tenure is now 
almlished, so that tenures hereafter creaie*! 
by the Crown are in common socage. 12 
Cor. /A, c. 24. 

CAPITILITIUM, poll-money. , 

CAPITITIUM, a covering fur the bead. 1 
Hen. IV. 

CAPiiULI AGRI, head-lands; lands lying 
at the head or upper end of furrows, 

Ken. Par. Ant. 13/. 

CAPITULA RURALIA, assemblies, or chap¬ 
ters, held by rural deans and parochial 
clergy, within tlie precinct of every deanery ; 
which at fir.-t were every three weeks, after¬ 
wards once a month, and subsequently once 
a quarter. Cowel. 

Capitulum est clericorum congTegatio sub woo 
decano ta ecclesid catkedraH. Co. Lit. 96.— 
(A chapter is a congregaiiun of clergy under 
one dean in a cathedral church.) 

CAPfAlN, a leader or commander of a com¬ 
pany of soldiers; who is either a geoeral, 
governing an wliule army, or special, as 
leader of a band or regiment. Also the 
commander of a ship or vessel. 

CAPTIO.N, that part of a legal instrument; as 
a commisdon, indictment, &c., which shows 
where, when, and hy what authority it is 
taken, found, or ex«*cuted. Thus, where a 
commission is executed, the commissioners 
subscribe their names to a certificate, de¬ 
claring when and where the commission was 
executed. The caption is no part of an 
indictment, it is merely the style of the coun 
where the indictment was perferred, which h 
prefixed as a kind of preamble to it upon tb< 
record, when made up, or when it is retume<i 
to a certiorari. Arch. CVim. Plead., tit. cop 
tion. This wurd is improperly used for at 
arrest. 

Captives, prisoners. Ab in the goods of ai 
enemy, so also in his person, a sort of (|iuilifie< 
property may be acquired, by takiiqg him i 
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piMooer of nrar, at least till his raDSom be 
paid. 2 BL Com. 402. 

CAPTURE, I be takinff of a prey; arrest, 
seizure; particularly prizes taken by pri- 
vateent, in time of war. 

CaPUTAGIUM, head or poll-money. 8ee 
CnaoAoiuM. 

CAPUT ANNf, the hrst day of the year. 
CAPUT BARONIN, the castle or chief-seat 
of a baron. 

CAPUT JEJUNII, tbe beginning of the Lent 
Fajt, f. e.. Ash Wmlneaday. 

CAPUT LOCI, the bead or upper part of a 
place. 

CAPUT LUPINUM, a wolfs head. An 
outlawed telnn was said to bave caput lupi~ 
noa, and might be knocked on the head, like 
a wolf, by any one that should meet him, 
because having renounced all law, he was to 
lie dealt with as in a state of nature, when 
everyone that should find him might slay him; 
yet, now, to avoid such inhumanity, it is 
hulden that no man is entitled to kiU another 
naotonly or wilfully, but in doing so is guilty 
of murder, unless it happen in the endeavour I 
to apprehend him. 4 Bl. Com. 320. { 

CAR,aad CHAR [coer, Brit., city], names of 
places beginning with these words signify 
a city, as Carlisle, Cardiff, &c. 
f^VRCAN, a pillory. 

CARCANNLJM, a prison. Leg. Canut. Reg. 
f^\RCATUS, loaded, a ship freighted. 

Career ad homines custodiendos, non ad punien^ 
dot. dari debet. Co. Lit. 260.—(A prison 
should be assigned to the custody, out the 
piitiishmeDt of persons.) 

CARECTA, and CARECTATA, a cart, and 
cart load. 

CARETARIU8, or CARECTARIUS, a carter. 
BlomU. 

CARGO [dlorpe, Fr.], the lading of a ship, the 
oMrehandtae or wares contained and conveyed 
in a ship. 

CARI8TIA, dearth, scarcity, dearness. Cowel. 
CARITAS, or KARITE, a grace cup, an ex- 
trsordinarv allowance of wine or Iu|Uor. 
CaRK, a quantity of wool, whereof thirty 
make a sarplar. 27 Hen. F/., e. 2. 

CARLE, see KariiB. 

C'ARNO, an immunity or privilege. COwet. 
CARPEMEAIaS, a coarse cluih. 7 Jae. c. 
16. 

CARRETA* a carriage, cart, or wain-load. 
Carrels, closets, or apartments fur privacy 
or retirement. 

CARRICLB, or GARRACLB, a ship of great 
burden. 

CARRIER, in iu general sense,, a person who 
Bodertakea to transport the goods of other 
persons from one place to another for hire, 
it is not, however, every person who iinder- 
takes to carry goods for hire that is deemed 
a common carrier. 

A private person may contract with another 
for the carnage of his goods, and incur no 
responsibility beyond that of any ordinary 
bailee for hire, that is to say, tbe responsi¬ 
bility of ordinary diligence. To bring a 
person within the description of a common 


carrier, he must exercise it as a public em¬ 
ployment; be must undertake to carry goo<la 
lor persons generally; and he must hold 
himself out as ready to engage in the trans¬ 
portation of goods for birr, as a business, not 
as a casual occupation, pro hoc vice. A 
common carrier has, therefore, been defined 
to be one who undertakes for hire or reward 
to transport the goods of such as choose to 
employ him, from place to place. Although 
the expression us^ is a common carrier of 
goods, yet this language is not to be uoder- 
stood in a strict sense; fora common carrier 
may be of money as weU as of goods, and lie 
will be bound, as such, for the carriage of 
money as well as of goods, if such is his own 
practice,or the common usage of the business 
in which he is engaged. 

Common carriers are generally of two 
descriptions: 1, carriers hy land ; 2, carriers 
by water. Of tbe former description are the 
proprietors of stage-waggons and stage¬ 
coaches, and railroad cars, which ply lietween 
different places, and carry goods fur hire. 
8o are truckmen, waggoners, teamsters, 
cartnien, and porters, who undertake to 
carry goods for hire, as a common employ¬ 
ment, from one town to another, or from one 

f >art of a town or city to another Of the 
atter description are the owners and masters 
of ships, whether they are regular packet 
ships, or carrying smocks, or coasting ships, 
or other ships carrying on general freigiit. 
So are the owners and masters of steam bdAta 
engaged in tbe transportation of goods for 
persons generally, for hire. So are the lighter¬ 
men, hoymen, har^e owners, ferrymen, and 
hoatmen,andothersemployedinthesameman- 
ner. Tbe owners of a steam-boat, who under¬ 
take to tow freight boats for hire, or undertake 
to tow vessels in or out of port for hire, are not 
common carriers, but are responsible only 
for ordinary skill, care, and diligence in their 
undertaking. Story on the Law of Bail* 
meuts, 600. 

The law regulating and limiting the com¬ 
mon law liability of carriers, is fixed by the 
II Geo. IV., ami 1 Win. IV., c. 68, which 
protects carriers from liability in case of the 
lo»s of certain specified articles, exceeding 
the value of ten pounds, (excepting loss hy 
the felony of tbe carrier’s servants or his own 
personal default,) unless tbe party delivering 
the goods declare the value, and offer to pay, 
if required, an extra charge for carriage, but 
requires that the notice of the increased 
charges that may be required shall be affixed 
hi the office, and of which, when so affixed, 
every person is bound to take notice; but it^ 
provides that the act shall not affect special 
contracts. It then declares that all other 
notices, then already or thereafter to be given,. 
shall not protect a carrier from liability, 
excepting when so given unden terms of. 
the act, viz., when certain specified articles 
exceed the value of lOf., and when such no¬ 
tice has been duly affixed; but as to aby 
other goods, or even the specified articles, 
when under the value of If)/., carriers cannot. 




CAR 


( 88 ) 


CAS 


hy any notice protect theioBelTes from tbe 
ancient common law iiabllity. The act,^ 
ho%ve?er, allows effect to any express special 
contract made with a carrier^ and according 
to the terms of that contract. The statute 
then authorizes an action for loss against any 
one proprietor^ and excludes a plea in 
abatement of non^joliider, and prorides that 
if loss ensue, then not only the declared 
Yalue, but also the money paid for extra 
insurance, shall be recorerable; but entitles 
the carrier to require proof of the value of 
the package lost, and authorizes him to pay 
money into court. 

The articles spedfied in the act are the 
following, viz.:—bills of exchange, china, 
clocks, coin (gold or silver) of this or any 
other State, engravings, fur, glass, gold coin 
prgold manufactured or otherwise, jewellery, 
lace, maps, notes of any bank, or for payment 
of money, orders for payment of money, 
paintings, pictures, plate (gold or sliver), 
plated articles, precious atones, promissory 
notes, securities for payment of money, silks 
manufactured or unmanufactured or wrought 
up or not with other articles, silver, stamps, 
English or foreign, time-pieces of every de¬ 
scription, title-deeds, trinkets, watches, 
writings. 

Since this act, carriers requiring an in¬ 
creased charge, usually affix in their offices, 
and circulate, cards giving notice. It is 
fettled by prior decisions, that no action can 
be supported against the postmaster-general 
for the loss of bills or bank notes, stolen out 
of letters put into the Post Office, and, there¬ 
fore, it is a proper precaution to remit such 
documents in halves by different conveyances. 
Jeremy on the haw of Carriers; Chitty*s 
Commercial Law, v, iii. 369—386; &um*s 
Justice, tit. Carriers. 

CAKT-BOTE, see Bote. 

CARTE BLANCHE, a white card, or free 
permission, signed at the bottom with a per¬ 
son’s name, and sometimes sealed, giving 
another person power to superscribe what 
conditions he pleases. Applied generally in 
the sense of unlimited terms being granted. 

CARTEL, see f/U artbl. 

CAR PEL-SHIP, a vessel commissioned in the 
time of war to exchange the prisoners of any 
t%iro hostile posvers; also to carry any partt- 
cular proposal from one to another; for this 
reason, the officer who commands her is 
particularly ordered to carry no cargo, am¬ 
munition, or implements of war, except a 
single gun for the purpose of signals. Encyc. 
Lond. 

CARTULARY [charta, Lat., paper], a place 
where papers or records are kept. 

CARUCA [can, old Gallic], a plough. 

CARUGAGE, a tax imposed on every plough 
for the public service. 

CARUCATE, CARVAGE, or CARVE OF 
LAND, a plough-land of 1(X) acres, or, ac¬ 
cording to Skene, as much land as may be 
tilled ill a year and a day by one plough. 
Ken. Ghs. 

CXltUCATARiUS, he that held Unde in 


carvage, or plough tenure. Paroch. Antiq 
364. 

CASE, ACTTION ON, resorted lo where a 
party sues for damages, for any wrung or 
cause of eumplaint tu which covenant or 
trespass will not apply. This action origi¬ 
nates in the power given by the Statute of 
Westminster x, to the clerks of the Chancery, 
to frame new writs in consmiU casu, upon 
the analogy of writs already known. Under 
this power they constrncted msny writs for 
different injuries, which were considered as 
in coRStmtli casu with, that is, to bear a cer¬ 
tain analogy to a trespass. Tlie new writs 
invented for the cases supposed tu hear such 
analogy, received, accord nglv, the appel1a> 
tion of writs of trespass on the ease, {brevia 
** de transgressione super casum,**) as being 
founded on the particular circiiimtances of 
the case, thus requiring a remedy; and to 
distinguish them from the old writ of tres¬ 
pass, and the injuries themselves, which are 
the subjects of such writs, were not called 
trespasses, but had the general name of torts, 
wrongs, or grievances. The writs of trespasa 
on the case, though invented thus, pro re 
natd, in various forms, according to the 
nature of the different wrongs which res¬ 
pectively called them forth, began, uever- 
theless to lie deemed as constituting, col¬ 
lectively, a new indiridual form of action • 
and th'.s new genus took its place by the 
name of trespass on the case, among the 
more ancient actions of debt, covenant, 
trespass, &c. Such being the nature of this 
action, it comprises, of course, many different 
species. There are two, however, of more 
frequent use than any other species of tres¬ 
pass on the case, viz., assumpsit and trover. 
The difference between an action of trespass 
and an action on the case is, that in the for¬ 
mer the plaintiff complains of an imtiiediate 
wrong, and in the latter, of a wrong that is 
the consequence of another act. I'he action 
of case is equally applicable to consequen¬ 
tial injuries to the real and personal property, 
or to the personal character of the party by 
whom it is brought. Step. Plead. 17- 

Cash [caisse, Fr., a chest], money, properly 
ready money, hills, drafts, bonds, and all 
immediately negotiable paper in a person’s 
possession. 

CASHLITE. a mulct. 

CASSATION, a making null or void of any 
unjust or illegal act or decision. 

CASHIER, a person entrusted with the mone¬ 
tary interests of a public company, luually 
under the order of airectors. 

CASSATUM, and CASSATA, a house, with 
land sufficient to maintain one family. 
CASSETUR BREVE, (that the writ be 
quashed). When the defendant pleads suf. 
licient matter in abatement, and the plaintiff* 
cannot deny it, be may either obtain leave to 
amend bis declaration, if that will answer his 
purpose, and which will he granted upon 
payment of costs, or he may at once enter 
on the roll a cassetur breve, or judgment 
upon his prayer that his writ may be quashed, 
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to the intent that he may sue out a better, 
lo practice, judj^ment ia not often signed, 
nor any entry made on record, hut the prayer 
and award are copied on paper, and deli?ered, 
in the same manner aa a pleadtoj^, to the 
opposite party. No costa are payable either 
^▼ay. 

CASSIDILE, a little sack, purse, or pocket. 

CASSOCK, or CASSUIiA, a ipirment belong- 
iog to a priest. 

CASTEL, or CASTLE, a fortress in a tirwn; 
a principal luansiou of a nobleman. 2 Inst, 
31. 

CASTELLAIN, the lord, owner, or captain of 
a castle ; the constable of a fortified house; 
a person having the custody of one of the 
Cro%rn mansions; an officer of the forest. 
Broct. Manw, 

CaSFELIjARIUM, the precinct or jurisdic¬ 
tion of a castle. 

CASTELLARUM OPERATIC, castle work, 
or service and labour done by inferior 
tenants, for the bntlding and upholding of 
castles of defence ; towards which some gave 
their personal assistance, and others paid 
their contributions. See Teinoda nbckssi- 
TA8. Castleward was the service of guarding 
or watching at such cattle, 

CASTIGATORY, a certain engine of correc¬ 
tion, otherwise called the tre-liucket, tumbrel 
tsnAoreUaf cucking-stool, scolding-stool, 
(fuckiiig-stool, poginstole, and cokestok, cor¬ 
rupted from cho^king-stool. It was a pun- 
bhment provided forscolding women, wherein 
they were pluiigeit orsotmed over bead in the 
water. 

It was alao called Cathedra Stereoralis, and 
hy the Saxons, scealfing stole, and anciently 
indicted on brewers and bakers transgress¬ 
ing the laws, who were ducked in stercore, 
in stinking water. Doomesday Book, 

CASTING VOTE, the determinable opinion 
giren by the chairman or president of a 
deliberate assembly, when the suffrages of 
the meeting are equal. Thus, in the House 
of Commons the Speaker declares the num¬ 
bers after a division, but is not required to 
record his own vote unless the numbers are 
even, and tbeU be must vote one way or 
the other, in order that the House may come 
to some decision upon the question which 
has been put from the chair. It is a difficult 
and delicate office to give an opinion under such 
circumstances, especially when it is the duty 
of the Speaker to withdraw himself as much 
as possible from the contentions of parties; 
and, therefore, when the question relates to 
the stage of a bill—as for the second reading, 
for instance—^it is usual for him to vote for 
the ** ayes,” in order to give the House an 
opportunity of re-coiisidering the bill upon a 
future stage. To committees, some miseou- 
reptioQ appears to have existed as to the 
precise nature of the chairman’s right of 
voting. In 1836 the House of Commons 
was informed that the chairman of a select 
commitiee had first claimed the privilege to 
rote as a member of the committee, and 
Efterwards, when the voices were eqtml, ef 


giving a casting vote as chairman, and that 
such practice had of late years prevailed in 
some select committees; when it was declared 
hy the House that, according to the estab- 
liahed rules of Parliatneni, the chairman of a 
select committee can only vote when there 
is an ecmality of voices (91 Common^ Jour. 
214). This error was very probably occa¬ 
sioned hy the practice of election commit¬ 
tees, which was, however, confined to them, 
and only existed under the provisions of Acts 
of Parliament. 

CASTER, AND CHESTER [castrum, Lat.], 
the places ending with either of these words, 
were the sites of the castles built hy the 
Romans. 

CASUAL EJECTOR, the fictitious Richard 
Roe, in the mixed action of ejectment. The 
declaration states, that a lease of the premi¬ 
ses in question, for a term of years, had been 
made hy the party claiming the title (who is 
the real plaintiff) to a fictitious John Doe 
(who is the lessee of the plaintiff), who 
entered upon the land by virtue of such 
demise, and that afterwards Richard Roe 
(the casual ejector) entered and ousted John 
Doe, during the continuance of his term. 
Appended to this declaration is a notice sup¬ 
posed to he signed hy Richard Rue, addressed 
to the tenant in poseessioo (who is the actual 
defendant). The notice informs the tenant 
of the action having been brought hy the 
lessee, and of Riciiurd Roe having oo title 
to the premises, and advises him to appear 
at a certain time and defend his title, other¬ 
wise he, Richard Roe, will suffer judgment 
hy default, and then the actual defendant will 
he turned out of possession by the sheriff, 
under the writ of habere facias possessionem. 

CASUALTY OF WARDS, the mails and 
duties due lo the superiors in ward-holdings. 
Scotch Diet. 

CASU ('ONalMILI, a writ of entry, granted 
where tenant by the courtesy, or tenant for 
life, aliens in fee, or in teil, or for another’s 
life, and is brought by him in reversion 
against the party to whom such tenant so 
aliens to his prejudice, and in the tenant’s 
lifetime. Termes de Ley. Abolished. 

CASU PROVISO, a writ of entry, given by 
the Stat. of Gldiicester, c. 7, where a tenant 
in dower aliens in fee, or for life, &c., and 
it lies for him in reversion againbt the alienee. 
F.N.B.207. Abolished. 

Casus FiEDERlS, a case stipulated liy 
treaty, or which comes within the terms of a 
compact. 

CASUS OMISSUS, a point unprovided for 
by statute, &c. 

Casus fortuitus non est sperandus; et nemo 
tenetur divinare. 4 Co. 66.—(A fortuitous 
event is not to be foreseen; and no person 
is understood to divine.) 

Casus omissus et oblivioni datus dispositiom 
communis juris relinquitur, 5 Co. 37.—(A 

case omitted and given to oblivion, b left to 
the disposal of the common law.) 

Casus omissus habetur pro amisso. (An omitted 
case is deemed as losU; 
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Catalla just^ possessa anUtti non possnnt. Jenk. 
Cent. 28.-HCl)atiel4 justly possessed cannot 
he Inst.) 

Catalla ramtantur inter minima in lege, Ihid. 
62.—(UbatteU are considered in law aiiiutn; 
the minor tbint;s.) 

(RATALS, foods and chattels. 

CATALLLS CAPTIS NOMINE DISTRIC- 
TIONIS, an obsolete writ that lay where a 
house was within a borough, fur rent ftoing 
out of the same, and which warranted the 
taking of doors, windows, &c., by way of 
distress. Old Nat, Bre. 66. 

GAT ALLIS REDD END IS, an obsolete writ 
that lay where goods being delivered to any 
man to keep till a certain day, are not upon 
demand delivered at the day. Reg, Grig. 39, 

CATAPULTA, a warlike engine to shoot 
darts; a crossbow. 

CATASCOPUS, an archdeacon. Du Cange, 

CATCHLAND. In Norfolk there are some 
grounds which it is not known to what 
parish they certainlv belong, so that the 
minister who first seizes the tithes, does by 
that right of pre-occupation enjoy them for 
that year. Cowel 

CATCH POLE, a sherifiTs officer or bailifi*, so 
called because he catches by the poll or bead 
the party arrested. 

category, a series or order of all the pre- 
dicatesor attnbutes contained under a genus. 

CATHEDRAL, the church of the bishop and 
head of the diocese. 

CATHREDRATIC, a sum of 2f. paid to 
the bishop by the inferior clergy i hut from 
its being usually paid at the bishop’s eynod, 
or visitation, it is commonly named egnodals. 
Bum's Diet. 

CATHOLIC {Ka^Xuchr, Gk.], universal, gene¬ 
ral. The rise of heresies induced the pri¬ 
mitive Italian church to assume to itself the 
appellation of catholic, being a characteristic 
to distinguish itself from all private or par¬ 
ticular sects.^ The Romish church, assuming 
this claim, distinguishes itself by the name 
of catholic, in opposition to all those who 
have separated from her communion in the 
euebarist, and whom the considers as here¬ 
tics and schismatics, and herself only as the 
true and Christian church. In the strict 
sense of the word, there is no catholic church 
in being, that is, no universal Christian 
community; to the want of which, some 
philosophers have attributed the wide and 
boundless stride of Miibometanism. Encye. 
Land, 

CATTLE [derived by Skinner, Menage, and 
Spelman from capitalia, qua ad caput perti¬ 
nent, personal goods; in which sense chattels 
is yet used. Mandeville uses catele, for 
price], beasts of pasture, neither wild nor 
domestic. 

CA'rZURNS, a hunting horse. 

CAUDA TERILE, a laud’s end, or the bottom 
of a ridge in arable land. 

CAUSA MORTIS (in prospect of death). 

CAVEAT (that he take heed), a warning or 
caution. If a person desire to stop the 
enrolment of a decree in Chancery, in order 


to present a petition of appeal to the Lovif 
Chancellor, he enters a caveat with his 
Lordship’s secretary, which prevents the 
enrolment for twenty-eight days ^ it is soine- 
t'mes entered to prevent the issuing of a 
lunacy commission. Also it is entered in 
the spiritual courts, by which the probate of 
a will, letters of administration,^ license of 
marriage, institution of a clerk to a l>eneficer 
tnav be prevented upon proper grounds. 
CAVEAT ACTOR, CAVEAT EMPTOROet 
the doer—let the purchaser beware). 

Caveat emptor j qui tpnorare non d^yit quod 
jus aUenum emit. Hob. 99.—(Let a purebasen 
beware what he does; for he who purchases 
another’s right ought not to be ignorant of 
the mauler.) 

Lord lliurlow, in Lowndes v. Loner 2 
Cox, 363, said that, as to the extent of 
this maxim, he was willing to carry it to 
a great extent, but not to the extent of 
saying it should apply where there was a 
positive representation essentially material 
to the subiect sohl, and which at the same 
time is false in fact. He said be most 
consider any fundamental mistake in the 
particulars of au estate as furnishing a case 

I in which the purchaser would lie entitled to 
have the mistake set right, if recently applied 
for. ** if a man,” said Tindal, C. J. {brown 
y. Edgington, 2 Scott, N.R. 504), ** purchase 
goods of a tradesman, without, in any way, 
relying upon the skill and judgment of the 
vendor, the latter is not respon»ible for their 
turning out contrary to his expectation; but, 
if the tradesman be* informed at the time the 
order is given of the purpose for which the 
article is wanted, the buyer relying ujMn the 
seller’s judgment, the latter impliedly war¬ 
rants that the thing furnished shall be reason¬ 
ably fit and proper for the purpose for which 
it is required.” 

CAULCEIS, Wj^s pitched with flint or other 
stones. See Calc stum. 

CAUSA MATRIMONII PRCELOCUTI, a 
ivrit which lies where a woman gives lands 
to a man in fee simple, &c., to the intent be 
should marry her, and he refuses to do so to 
any reasonable lime, being thereunto re¬ 
quired. Reg. Orig. 66. Abolished by 3 & 4 
Wm. IV., c. 27. 

Causa dotis, vita, Ubertatis, fisci, sunt inier 
favorabUia in lege, Jenk. Cent. 284.— 
(Causes of doiver, life, liberty, revenue, are 
among the favourable things in law.) 

Causa ecclesia p^licis causis a^paratw 2 et 
summa est ratio qua pro religtone fadt, Co. 
Lit.341.—(The cause of the church is equal 
to public causes; and for the best of reasons, 
it is the cause of religion.) 

Causa et origo est materia negotii. 1 Co. 99.~ 
(Causeand origin is the material of business.) 

Causa spirituaUs commiiti potest prindpi laico. 
Da. 4.—(A spiritual cause may be committed 
to a chief layman.) ' 

Causa vaga et incerta nos est causa rationabiUs, 
5 Co. 57*—A vague aud uncertain cause is 
not a rational cause.) 

CAU8AM NOBIS SIGNIFICES QUARE, 
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a ifrit ad«lred>e(1 to a mayor of a town, kc., 
who was by the Kini^’s writ couiinHiided to 
^ive seisin of lands to the Kind’s grantee, 
un his delaying to do it, re<|uiriog him to 
shew cause why he so delays the performance 
of his duty. 

CAU8EA, a causeway. 

CAUTION, a species of bail. 

CAUTIONE ADMITTENDA, a writ that lies 
against a bishop who bolds an excommuni¬ 
cated person in prison for contempt, not- 
withstanding he offers sufficient caution or 
security to obey the orders and comuiamt- 
ment of the church for the future. Reg. 
Grig, 66. 

CAVERS, offenders relating to the mines in 
Derbyshire, punishable in the berglimote, nr 
miners* court s also officers belonging to the 
same mines. 

CEAP, a Imrgain; anything for sale; chattel; 
also cauie, as tieing the usual medium of 
barter. Sometimes used instead of— 

CEAPGILDE [ceap^ Sax., cattle, and gild, 
payment], payment in cattle, market price. 

GEAPIAN, to make a bargain. 

CELER LEGTI, the top, head, or tester of a 
bell. 

CELIBACY, an unmarried or single state of 
life. 

CELLERARIUS, a butler in a monastery; 
foroetimea called manciple or caterer. 

CEMETERY, a place of buriul, differing from 
a church-yard by its locality and incidents ; 
hyiis locality, as it is separate and apart 
from any saiTed building used for the per¬ 
formance of divine service; by its incidents, 
that inasmuch as no vault or buryinu*place 
lit an ordinary cl;urch-yard can be purchased 
fur a perpetuity, in a cemetery a permanent 
hurial-place can be obtained. 

CENDUL^t small pieces of wood laid in the 
form of tiles, to cover the roof of a bouse. 

CfiNEGILD [cBuae, Sax., relation, and gild, 
payment], an expiatory mulct paid by one 
who kilM another, to the kindred of the de¬ 
ceased. 

CENELL^, acorns from the oak. 

CENNINGA, notice given by a buyer to a 
seller tha;t the thing sold was claimed by 
another, in order to appear and justify the 
sale. Athel. ap. Brompt. c. 4. 

CENSARIA [cenee, Fr.], a farm or house and 
land let at standing rent. 

CENSARII, fanners. Blount, 

CEN SCALES, a species or class of the ohlati 
or voluntary slaves of churches or monas¬ 
teries, t. e., those who, to procure the pro¬ 
tection of the church, bound themselves to 
pay an annual tax or qnit rent only of their 
estates to a clinrch or monastery. Besides 
this, they sometimes engaged to perform 
certain services. Potg, de Slat, Sero., I, I, 
c. 1. §§ 6, 7. 

CENSUMOTUIDUS, a dead rent, like that 
which is called nunrimain, Blount, 

CENSURE [oeneut, Lat.], a custom observed 
in certain manors in Devon and Cornwall, 
where all persons above the age of sixteen 
years are cited to swear fealty to the lord. 


and to pay lid. per poll, and Id. per annuiff 
ever after ; these thus sworn are called 
censers. Also a judgment which condemns 
some book, person, or action, or more par¬ 
ticularly a reprimand from a superior. Surv. 
Diet. Com, 

CENSUS, a numbering of the people. It 
takes place once in every ten years. 

CENT [ceutum, a hundred], a hundred pounds. 
A profit of 10/. per cent, is the gain of 10/. 
by the use of 10<)/. 

CENSUS REGALIS, the annual revenue (or 
income) of the Crown. 

CENTENARII, petty judges, under-sheriffs 
of counties, that had rule of an hundred, 
and judged smaller matters among them, 
I Vent. 211. 

CENTRAL CRIMINAL COURT, the most 
important criminal tribunal in this country, 
as well from the authority of the Judges who 
preside there, as from the number and 
magnitude of the crimes tvhicb are tried 
before it. This Court was erected in 1834, 
hy 4 & 5 W. IV., c. 36, which, reciting that 
it was expedient for the more effective and 
uniform administration of justice in criminal 
cases, that offences committed in the metro¬ 
polis, and certain parts adjoining thereto, 
should he tried by Justices and Judges of 
oyer anti terminer, and gaol delivery in the 
city of London,—proceeded to constitute a 
new rribunal, which it entitled "The Central 
Criminal Court,** to consist of the Lord 
Mayor, the Lord Chancellor, the Judges of 
the three Superior Courts at Westminster, 
the Judges in Bankruptcy, the Judges of 
the Admiralty, the Dean of the Arches, the 
aldermen, recorder, and common serjeantof 
London, the Judges of the Sheriffs* Court, 
and any person who bad, or shall have been 
Lord Chancellor, a Judge of any of the 
Superior Courts at Westminster, or who 
might be thereafter appointed by general 
commission of the Queen. To this Court 
her Majesty may issue commissions of oyer 
and terminer, and gaol delivery, for the trial 
of all cases of treasons, murders, felonies, 
and misdemeanors committed within the city 
of London and county of Middlesex, and in 
certain specified pans of the counties of 
Essex, Kent, and Surrey, all of which con¬ 
stitute a district which is to be, for the 
purposes of that act, deemed and taken to 
be one county. The court sits at the Sessions 
House, in the Old Bailey; and there are at 
least twelve sessions held in every year, at 
times fixed by any eight of the Judges at 
Westminster. Two provisions in this statute, 
and also several subsequent statutes, greatly 
augmented the jurisdiction of this tribunal, 
by first curtailing that of the Courts of 
Quarter Sessions within the district assigned 
to the Central Criminal Court, and restrain¬ 
ing them from trying nearly all the serious 
kinds of felony (4 & 5 W. IV., c. 36, § 17) ; 
and by transferring to it the entire criminal 
jurisdiction of the Court of Admiralty (§ 22), 
followed up, in 1837, by 7 Wm. IV., & 1 
Viet., cc. 84—89, by the operation of whkh. 
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all the serious offences punishable under 
them, if committed within the Jurisdiction 
ut the Admiralty, may be, and have ever 
since been, tried at the Central Criminal 
Court. During every session, two of the 
Judges of the Superior Courts at Westmins* 
ter preside in this Court for the purpose of 
tryinif the more important offences. The 
remainder are tried by either the recorder 
or common setjeant, or a Jud|(e from the 
sheriff’s court, commissioned for that pur- 
pose; on every occasion the Lord Mayor 
or some of the aldermen bein^ also present 
on the bench. There are two courts adjoin- 
infjr each other, which sit simultaneously. 

CEOLA, a larcfe ship. Blount. 

CEPJ CORPUS ET PARATUM HABEO 
(I have taken the body and have it ready), a 
return made by the slieriff upon an attach¬ 
ment, capias, &c., when he has the person 
against whom the process was issued in 
custody. F. N. B. 26. 

CEPPAGIUM, the stumps or roots of trees 
which remain in the ground after the trees 
are felled. Fleta, 1. 2, c. 41. 

CERAGIUM, a payment to find candles in 
the church. Blount. 

Ceria debet esse intentio, et narratio, et cerium 
fundamentum, et ceria res qua deducitur in 
judicium. Co. Lit. 303.—(The intention 
ought to be certain, and the count and 
foundation, and the thing which is brought 
to judgment.) 

CERTIFICANDO DE RECOGNITIONE 
STAPULif^, a writ commanding the mayor 
of a staple to certify to the Lord Chancellor | 
a statute staple taken before him where the 
party himselt detains it, and refuses to bring 
111 the same. There is the like writ to cer¬ 
tify a statute merchant, and in divers other 
cases. Reg. Orig. 152. 

CERTIFICATE, a testimony giving in writing 
to declare or verify the truth of anything. 
I'here are several sorts, the principal of 
which are the following:— 

1. Certificates of acknowledgment of mar¬ 
ried women. Every deed executed by a 
married woman for any of the purposes of 
the Act of 3 & 4 Wm. iV., c. 74 (not exe¬ 
cuted by her as protector) shall, upon her 
executing the same, or afterwards, be pro- 
duced and ac‘knowledged by her as her act 
and deed before a Judge of one of the 
Superior Courts at Westminster, or a Master 
in Chancery, or before two of the perpetual 
commissioners, or two special commissioners, 
appointed as presently noticed (§ 79). And 
such Judge, Master in Chancery, or com¬ 
missioners, before receiving the acknowledg¬ 
ment, shall examine her, apart from her 
husband, touching the knowledge of such 
deed, and shall ascertain whether she freely 
and voluntarily consents to such deed, other¬ 
wise the deed cannot be acknowledged, and, 
so far as relates to her, is void (§ 80). The 
Lord Chief Justice of the Common Pleas 
shaJJ appoint proper persons for every county, 
riding, division, soke, or place for which 
there may be a clerk of the peace, to be 


perpetual commissioners for taking such ac- 
knowledgiiieiits, who are removable at his 
pleasure; and lists of their names, with their 
reside!:ce8 and the places to which they are 
appointed, shall be kept by the officer of the 
Common Pleas, with whom the certificates 
of the acknowledgments are lodged; and 
such officer transmits to the clerks of the 
peace the lists relating to their locality, 
a copy of which may be obtained by any 
person (§ 81). These perpetual Commis¬ 
sioners are competent to take the acknow¬ 
ledgment of any married woman wheresoever 
she may reside, and wheresoever the lands, 
t^c.. may be (§ 82). 

If from being beyond seas, or from ill 
health, or any other sufficient cause, a mar- 
ried woman be prevented from making the 
acknowledgment before a Judge, Master in 
Chancery, or special commissioners, the 
Court of Common Pleas, or any Judge 
thereof, may issue a commission appointing 
special commissioners to take such acknow¬ 
ledgment (§ 83). 

When a married woman acknowledges a 
deed, the person taking the ai^knowledgment 
signs a memorandum, endorsed on or written 
at the foot or in the margin of such deed (§ 
84). 

And the same person also signs a certifi¬ 
cate of the taking of such acknowledgment, 
written or engrossed on a separate piece of 
parchment. 

Every such certificate, together with an 
affidavit verifying the same, and the signa¬ 
ture, shall he lodged with some officer ot the 
Common Pleas, who, after examining it to 
see that every thing is correct, files the same 
of record (§ 85). This certificate being 
filed, the deed takes effect by relation from 
the time of the acknowledgment (§ 86). An 
ir.dex of certificates is to be kept and a copy 
of certificate filed, duly signed by the proper 
officer, is evidence (§§ 87, 88). 

The Lord Chief Justice of the Common 
Pleas appoints tbe officer with whom the 
certificate shall be lodged, and the Court of 
Common Pleas is empowered to make ordera 
touching the examination, memoranda, cer¬ 
tificates, and affidavits, the time when the 
proceedingit shall take place, and the amount 
of fees (§ 89). 

In pursuance of this potver, the Court of 
Common Pleas promulgated a set of rules in 
Michaelmas Term, 1833; but they were 
revoked (but so as not to invalidate any pro¬ 
ceedings under them, which might take 
place before the Ist March, 1834) by the 
rules of Hilary Term, 1834, which were 
varied in a very few points by the rules of 
Trinity Term, 1834. 

Tbe substance of the rules now in force is 
as follows 

One, at least, of the Commissioners must 
not be in any manner interested in the trans¬ 
action, or coocenied i herein as attorney, soli* 
dtor, or agent, or as bis clerk. 

The commissioners, before receiving the 
acknowledgmenr, or if one of them be iote- 
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rested, then the other who it not interested, 
must enquire of any married woman sepa¬ 
rately and apart from her husband, and from 
the solicitor or attorney concerned in the 
transaction, whether she intends to j(ive her 
interest in the estate to be passed by such 
deed, without harinic any provision made for 
her iu lieu of or return for or in consequence 
of her so giving up such interest, and if 
she declare there is no provision, and the 
commissioners believe it, (hen they shall 
receive the acknowledgment; but if it ap¬ 
pear that provision is to lie made, then they 
shall not take her acknowledgment until 
they are satished that such provision has 
been sciually made by some deed or writing 
produced to them, or if not actually made, 
then the commissioners shall require the 
terms of such intended provision to be 
shortly reduced into writing, and shall verify 
the same by their signatures in the margin, 
at (he foot, or at the back thereof. 

The affidavit verifying the certificate shall 
(except the acknowledgment be taken else¬ 
where than in England,' Wales, or Berwick 
upon Tweed) he made by some practising 
sttomey or solicitor of one of the Courts of 
Westminster, or of one of the counties pala¬ 
tine of Lancaster or Durham, and that in all 
cases it shall he deposed, in addition to the 
verification of the certificate, that the depo- 
oeni (or if more than one person join in the 
affidavit), that one or more of the deponents 
knew the person making such acknowledg. 
ment, and that she is of full age and compe¬ 
tent understanding, and that one at least of 
the Gommissioners, to the best of deponent’s 
knowledge and belief, is not in any manner 
interested or concerned in the transaction, 
and that the names and residences of the 
commhsioners, and also the place where the 
ackoowledguient is taken, shall be set forth 
in inch affidavit. And that previously to the 
acknowledgment, the deponent had enquired 
of her whether she intended to give up her 
iutrrest in the estate to be passed, and also 
her answer thereto, and if she declare that 
die intends to give up her interest without 
any provision, the deponent shall state that 
be has no reason to doubt its truth, and be 
verily believes the same to be true. And 
where there is to be a provision, the deponent 
shall Slate that the same has been made by 
deed or writing, or if not actually made, that 
the terms of the intended provision have 
been reduced into writing, which he verih 
believes has been produced to.the said cuin- 
missioners. 

The affidavit must further state the parish 
or several parishes, or place or several 
places, and the county or counties in which 
Uie several premises wherein any such mar¬ 
ried woman :(hall appear to be interested, 
shall by deed be described to be situate. The 
form of the affidavit is given, which is 
subject to such variations as the circum¬ 
stances of the case render necessary, and it 
may be made (where it is found convenient) 
by one of the commissioners. 


The certificates and affidavits verifying ^he 
same must, within one month from making 
the acknowledgment, be delivered to the 
proper officer (whose office is in Serjeants* 
Inn, Chancery Lane) who cannot receive the 
same after such time, without the direction 
of the Court or Judge. 

The fees to be paid for the copies to be 
delivered by the clerks of the peace or their 
deputies, or by the officers of the Common 
Pleas, are then set forth. 

2. Annual certificate of attornies. It 

expires on the i5th November in every year, 
without any reference to the day on which it 
%va8 issued. If taken out before the 16th 
Decemlier it wdll have relation back to the 
15th November, and protect from penalties 
incurred before that time for having prac¬ 
tised without a certificate ; but if taken out 
on or after the 16th December it will have 
relation only to the day on which it was 
issued; and if it be not issued before the end 
of the year, the attorney’s name will not 
appear in the Law List. ' The duty payable 
is thus regulated: if the attorney reside 
%vithin London or Westminster, or within 
the limits of the district post, then, if he 
have not been admitted three years, the 
yearly duty is 6/., but if three years or more, 
121.; if he reside beyond these limits and 
have not been admitted three years, 41, 
yearly; but if three years or more, 8/. The 
Incorporated Law Society is appointed re¬ 
gistrar of attornies and solicitors. Consult 
7 & 8 Viet., c. 73, 21—26. 

3. Certificate of appointment of the cre¬ 
ditors’assignees to a bankrupt’s estate and ef¬ 
fects. In town fiats, by General Order Jan.l2, 
1832, r. 20, the appointment of any assignees 
to any bankrupt’s estate shall be under the 
hand of the coiDiniB8ioner,and shall remain of 
record in the Court of Bankruptcy, and cer¬ 
tificates of such appointment, under the seal 
of the Court, shall he delivered to such as¬ 
signees by the registrar upon application for 
the same. In country fiats, duplicate certifi¬ 
cates of the appointment of the assignees 
shall be made and signed by the commis¬ 
sioner, one to remain with the proceedings, 
the other to be transmitted with an affidavit 
of the attesting witness to the Court of Bank¬ 
ruptcy ill Londom. Gen. Ord., March 27, 
1832. 

4. Certificate of conformity of a bank¬ 
rupt ; an instrument whereby the commis¬ 
sioner certifies to the Court of Review in 
Bankruptcy, ihe adjudication, the adver¬ 
tisement in the Gazette, the several meet¬ 
ings or sittings under the fiat in pursu¬ 
ance of such advertisement, the bankrnpl'’8 
surrender, and having passed his last ex¬ 
amination, that he has made a full discovery 
of his estate and effects, and in all things con¬ 
formed himself to the laws in force at the time 
of issuing the fiat, and thst there does not ap¬ 
pear any reason to doubt the truth or fulness 
of such discovery. It is no longer requisite 
that the creditors should sign it, for the grant¬ 
ing it lain the judgment and discretion of the 
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tMmmMsioner, who lias acted in prosecution of 
the 5at, havinit recfard not only to the con¬ 
formity of the bankrupt, hut also to his con¬ 
duct as a trader before as well as after his 
bankruptcy, and any of the creditors may he 
heard before the commissioner against the 
allowance of the certiticate, for which pur¬ 
pose a puitlic sittintr is to be appointed, of 
which twenty-one days’ notice must be given 
in the Jiondon Gazette, and to the assignee’s 
solicitor; and upon such hearing the com- 
inissioner has the power to allow or refuse 
to allow, or to suspend the allowance of such 
certificate, or annex any conditions to it. 
The certificate is then laid before the Court 
of Review for confirmation, and notice 
thereof must be given in the London Gazette, 
that unless cause l>e shewn to the contrary 
on or before a certain day, which is always the 
twenty-first day from tiie advertisement, the 
Court will thenconfirm it, upon the bankrupt’s 
affidavit, that it was obtained fairly and with¬ 
out fraud. It is then duly enrolled, and can 
be given in evidence, maKing the bankrupt, 
as it were, a novus homo, 5 & 6 Viet., c. 
122. As to the cases in iviiicli it is suspended, 
stayed, recalled, or void, see Flather^s 
Arch. ’M4, 

5. Certificates of counsel; these are given 
as to a pauper having a good cause of suit or 
action, when he intends to sue in formApau¬ 
peris; also in the case of petitions of ap¬ 
peal in Chancery suits, apprehending that 
the cause is proper to be reheard; also a 
certificate of respectability is required to be 
signed liy two counsel before a student can 
be admitted to keep his terms at any of the 
Inns of Court. 

6. Certificates of the dtidges of the Supe¬ 
rior Common Law Conns at Westminster. 
They are numerous; the chief, however, are, 
(a) as to a special jury. The party upon 
whose application it is struck shall bear all 
the expences occasioned at the trial of the 
t;ause iiy such special jury, and shbll nut be 
allowed upon taxation of costs, any more or 
other costs than he would have been entitled 
to if the cause had been tried by a common 
jury, unless the JiidL^e shall, immediately 
after tiic verdict, certify, upon the back of 
the record, that it was a proper cause to lie 
tried by a special jury, (fi) For speedy exe¬ 
cution. By I Win. IV., c. 7i § 2, it is enacted, 
** that in all actions brought in either of the 
Superior Courts, by whatever form of process 
tlie same maybe coiiuuenced.ii shallbe lawful 
for the Judge before whom any issue joined 
in such action shall be to be tried, in case the 
plaintiff or demandant therein shall become 
nonsuit,ora verdict shall be given for the plain¬ 
tiff or demandant, dr'fendant or tenant, to cer¬ 
tify under his band on the back of the record, 
at any time before the end of the bittiugs or 
assizes, that in his opinion execution ought 
to issue ill such action forthwith, or at some 
day to be named in such certificate, and sub¬ 
ject or not to any condition or qualification; | 
and in case of a verdict for the plaintiff, then 
either for the whole or for any part of the 


sum found by suck verdict; in all winch 
cases a rule for judgment may be given, co>u 
taxed, and judgment signed forthwith, and 
execution may be issued forthwith or after¬ 
wards, according to the terms of such 
certificate, on any day in vacation or term ; 
and the postea, with such certificate as a 
part thereof, shall and may he entered nf 
record as of the day on which the judgment 
shall be signed, although the writ of distrin¬ 
gas juratores, or habeas corpora juratorum, 
may not be returnaide until after such day, 
provided always, that it shall be lawful for 
the party entitl^ to such judgment to post¬ 
pone the signing thereof.” (7) By 46 Eliz., 
c. 6, § 2, if in a personal action ** not being 
for any title or interest of lands, nor con- 
ceruing the freehold nr inheritance of any 
lands, nor for any battery, it shall be certified 
by the Judge, (not the sheriff or Judge of «ii 
inferior court, trying under the 3 & 4 Wm. 
IV., c. 42, § 17, nor on a writ of enquiry, 
before whom it shall he tried), that the debt 
or datpages to be recovered therein do not 
amount to 4i)s., the plaintiff shall have no 
more coats than damages, but less at the 
discretion of the Court.” (8) By 22 & 23 
Car. 2, c. 9, in all actions of trespass, assault 
and battery, and all other personal actions, 
wherein the Judge at the trial shall not find 
and certify under his hand, upon the back of 
the record, that an assault and battery ivas 
sufficiently proved, or that the freehold and 
title of the land was chiefly in question, in 
case the jury find the datn^es to be under 
the value of 40x., the plaintiff shall not re¬ 
cover nr obtain any more costs than the «Ih- 
in.iges so found shall amount to.” Qc) For 
the preventing of wilful and malicious tres¬ 
passes, it is enacted by 8 & 9 Win. 111., c. 
11, § 4, ** that in all actions nf trespass to 
be cominencefi or prosecuted in any of his 
Majesty’s Courts of Record at Westminster, 
wherein at the trial of the cause it shall ap¬ 
pear and he certified hy the Judge under his 
hand, upon the hack of the record, that the 
trespass upon which any defendant shall be 
found guilty, was wilful and malicious, the 
plaintiff shall recover not only his damages, 
but also his full costs of suit, any former law 
to the contrary notwithstauding.” The 
Judge lias power to certify ip actions for the 
infriiigeineut of patents under 5 fit 6 Wm. 
IV., c. 83. § 3, and where there are several 
issues under 4 & 5 Ann., c. 16, §§4, 5. (J”) 

The 3 & 4 Viet., c. 24, enacts, that in actions 
of trespass, or trespass on the case, if the 
plaintiff recover less than 40s., he shall not 
have his costs, unless the judge certify that 
the action was not frlvoinusly brought. 

7. Trial by certificate. This is now of 
very rare occurrence, but is still in force 
upon certain issues, which are enumerated 
in 3 Bl, Com. .333 ; one of the most impor¬ 
tant of which is the issue of ne ungues nc- 
couple en hial matrimonie. This arises in 
the action of dower, in which the tenant may 
plead ill bar that the demandant '* was never 
uccoupled to her alleged husband in lawful 
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m^triiDoay/’ Iisae beinfif joined upon this, 
the <)ourt aivanls that it he tried by the 
diocesan of the place where tiie parish 
church in which the marriage is said to have 
l«en had is situate, and that the result he 
cenified to them by the ordinary at a given 
day. It is said that this is a form of issue 
which can arise only in dower. Tlie trial 
by certificate is, when competent, the only 
Ifipiimite mode, and the issue cannot he 
tried hy jury. Step^ Plead. 113. 

CERTlFlCA'rCS in the cnstoms. No goods 
can be exported hy certificate, except 
foreign goods formerly imported, on which 
the whole or a part of the customs paid on 
importation ia to be drawn back. The 
manner of proceeding is regulated hy 3 & d 
Wm. IV., c. 62, § 68. 

CERTIFICATION, assurance; also when the 
Jodf^e ascertains the party called, and not 
comparing what he will do in that case. 
Scotch Diet. 

CERllFICATION OF AS.SIZE, a writ 
anciently granted for the re-examining or 
re-trial of a matter passed hy assize before 
joaiices, now entirely superseded hy the 
remedy alfonled hy means of a new trial. 

CERTIORARI (to he informed oO* An original 
writ issuing out of the common law jurisdic¬ 
tion of the Court of Chancery in civil cases, 
and the Crown side of the Court of Queen’s 
Bench in criminal cases, addressed, in the 
Queen's name, to the Judges or the officers 
ot inferior courts, commanding them to 
certify or to return the records of a cause 
depending helore them, to the end the party 
may have the snore sure and speedy justice, 
before such justices as shall be assigned to 
determine the cause. F. N. B. 145, 242, 
554. The certiorari civil matters lies in 
all cases tielore judgment, whether the 
action were commenced by process against 
the person or not; and it may he sued out to 
remove an rjectmeiit, ns well hs other actions 
lieodiDg in inferior courts of record. Chit. 
Arch. Prae. 944. In criminal cases, it lies 
to remove into the Queen's Bench, which is 
the sovereign ordinary court of justice in 
tritnioal causes, all iodictments, coroners' 
ioi)Qisitions, summary convictions hy magis¬ 
trates, orders of removal of paupers, and of 
l»oors* rates, also onlers made hy the poor 
law cuminisiloners, ctiiiimissioners of sewers, 
litbes-commisaioners, town councils, and 
railway com;Minie8, for the purpose of being 
rziinined and deienuined upon. Thus, also, 
are all imiuisitions, exaiiiiiiations, depositions, 
and recognizances brought under the review 
of the court, principallv for the purpose of 
a defendant's l»eing hailed. The writ may 
be granted cither at the instance of the pro¬ 
secutor, as a matter of right, or the defendant, 
it a matter of discretion; hut to prevent 
abuses, by the wanton and improvident ap- 
pHcatiM for it, the 6 & 6 Wm. IV., c. 33, 
provides, that the prosecnior must obtain the 
prevlont leave of the court to issue it, and a 
deffmdanc laost enter into recognizances. 

CERTIORARf, bUl of, filed to remove a 


suit pending in some inferior court of 
equity, as the Courts of Chancery in the 
counties palatine of Ourhaiii and Laucester, 
the courts of the two Universities of Oxfoni 
and Cambridge, the courts of the City of 
London, and the Cinque Pons, into the High 
Court of Chancery, on account of some 
alleged incoinpetency of the inferior court, 
or some injustice in its proceedings. The 
hill first states the proceedings in the inferior 
court, and then the cause of such court’s 
incompetency, hy suggesting that tlie cause 
is out of its jurisdiction ; or that the witnesses 
live out of its jurisdiction; or* that the 
defendants live out of its jurisdiction, and are 
not able, hy age or infirmity or the distance 
of the place, to follow the suit there; or that 
for some other cause, equal justice is not 
likely to he done them; and it then prays a 
writ of certoriari, to certify and remove the 
record and the caur^e to the Superior Court. 
It does not pray that the defendant may 
answer or even appear to the hill, and con¬ 
sequently it prays no writ of subpoena, 
though a subpoena must he sued out and 
served. When the cause is removed from 
the inferior court, the bill exhibited in that 
court is considered as an original hill in the 
C<iurt of Chancery, and is proceeded upon as 
such. If the suggestions of the certiorari bill 
are not proved, a writ of procedendo may he 
obtained, and addressed to the Judge of such 
inferior court, requiring him to proceed in 
the cause sought to he removed, as the plaiiitiff 
in the certiorari bill had not proved bis sug¬ 
gestions. Story^s Eg. Plead. 241. 

CERT MONEY, quasi certiun money. Head 
money paid yearly by the resiants of several 
manors to the lords thereof, for the certain 
keeping of the leet, and sometimes to the 
hundred. It is called certum leles in ancient 
records. 

Certum est quod certum reddi potest. 9 Co. 
47.—(That is certain which can he rendered 
certain.) 

Lord Ellenhorough observed, that a rea¬ 
sonable time is as capable of being ascertained 
hy evidence, and, when ascertained, is as fixed 
and certain, as if defined hy a particular Act 
of Parliament. 2 M. & S. 50. 

CERVISARII [^cervisia, ale], a duty called hy 
tiie Saxons drinelean, t. e., retributio potds, 
paid hy tenants^ it vulgarly means beer 
or ale brewers. 

CERURA, a mound, fence, or inclostire. 

Cessa regnare,si non visjudicare. Hob. 155.— 
(Cease to reign, if youVish not to adjudicate.) 

Cessante causd, cessat effectus. Wing. 29.— 
(The cause ceasing, the effect ceases.) 

Cessante primitivo, cessat derivativus .—(The 
primitive ceasing, the derivative ceases.) 

Cessante ratime legis, cessat ipsa lex. Co. Lit. 
70 .—(The reason of the law ceasing, the law 
itself ceases.) 

This maxim may he thus illustrated:— 
where a contract, not under seal, is made 
with an agent in his own name, for an un¬ 
disclosed principal, and on which, therefore, 
either the agent or principal may sue, the 
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defendant as against the latter, is entitled to 
be placed in the same situation at the time of 
the disclosure of the real principal, as if the 
aitent dealing in his own name hud been in 
reality the principal, and this rule is to 
prevent the hardship under which a pur¬ 
chaser would labour, if, after having been 
induced by peculiar considerations,—such, 
for instance, as the consciousness of pos¬ 
sessing a set-oflT,—to deal with one man, he 
could he turned over and made liable to 
another, to which those considerations would 
not apply, and with whom he would not 
willingly have contracted. 

Cessante statu primitivo, cessat derivativus. 8 
Co. 34.—(iHie original estate ceasing, the 
derivative ceases.) 

CESSAVIT, a writ which lay (hy the Statute of 
Gloucester, 6 Ed. I., c.4, and Westminster 2, 
13 Ed. 1., c. 21), when a man who held lands 
by rent or other services, neglected or ceased to 
perform his services for two years together, 
or where a religious house had lands given to 
it, on condition of performing some cer¬ 
tain spiritual services, as reailing prayers, 
giving alms, &c., and neirlected it; in either 
of which cases, if the cesser or neglect had I 
continued for two years, the lord, or donor, 
and his heirs, had a writ of cessavit to recover 
the land itself. F, N* B, 208. This writ 
was abolished by 3 4* 4 Wm, IV.^ c. 27* 

CESSE, an assignment, or tax. In Ireland, it 
was anciently applied to an exaction of 
victuals, at a certain rate, for soldiers in 
garrison. Antiq. Hibem, 

CESSl^R, proviso for. Where terms for years 
are raised by settlement, it is usual to in¬ 
troduce a proviso that they shall cease when 
the trusts are at an end. This proviso 
generally expresses three events; (I,) ihc 
trusts never arising; (2,) their becoming un¬ 
necessary or incapable of taking etfect; (3,) 
the performance of them. 3 Sug^. V, 4* P. 3. 

CESSET EXECUTIO (let execution stay). 
Where the defendants plead severally, if they 
be found guilty of the same act of trespass, 
ihe jury cannot sever the damages, hut the 
jury who try the 6rst issue shall assess 
damages against all; and there shall he a 
cesset executio until the other issues arc tried, 
when the other defendants, if found guilty, 
shall be contributory to those damages. 11 
Co. 6 A, 7 a. 

CESSIO BONORU.M (a surrender of goods). 
By the Roman law a cessio bonorum of the 
<h*btor, was not a discharge of the debt, unless 
the property ceded*was to the full, sufficient 
for that purpose. It otherwise operated only 
ns a discharge pro tanto, and ex^merated the 
debtor from imprisonment. Huherns in¬ 
forms us, that in Holland, a cessio bonorum 
di»P8 not even exempt from imprisonment, 
unless the creditors assent, and Heiiieccius 
proclaims the same as the law of some parts 
of (iermany. The Scotish law conforms to 
the Rouian'cnile in its leading outlines, and 
the modern code of France adopts the same 
system. A discharge from our insolvent 
code, merely protects the persons discharged 


from arrest, his future property bemg liable, 
his suhsequeut creditors, however, having the 
first claim upon it; hut a certificate from n 
bankrupt court protects both the person and 
his after acquired property, unless it be his 
second bankruptcy, and he has not paid 15s. 
in the pound under such second fiat, then his 
person only is protected from arrest. Story's 
Conflict of Laws, 492. 

CESSION, a ceasing, yielding up, or giving 
over. By 21 Hen. VIII., c. 13, if anyone 
having a benefice of SI, per aimimt, or up¬ 
wards (atTordiiig to the present valuation in 
the King’s hooks), except deaneries, arch¬ 
deaconries chancellorships, treasurerships, 
chanterships, prebends, and sinecure recto¬ 
ries, accept any other, the firat shall be ad¬ 
judged void, unless be obtain a dispensation, 
which no one is eniiileti to have but iU<: 
chaplains of the livings and others therein 
mentioned, the brethren and sons of lords 
and knights, and all doctors and hachebirs of 
divinity, doctors of laws, and bachelors of tlte 
law canon, admitted by the universities of 
this realm. A vacancy thus made, for want 
of a dispensation, is called cession. 1 Bl. 
Com. 392. 

CESSIONARY BANKRUPT, one who has 
given up his estate to be divided auiuiigat 
his creditors. 

CESSMENT, an assessment or tax. 

CESSOR, he who ceases or neglects so long to 
perform a duty, that he thereby incurs the 
danger of the law. Old Nat. Br. 1,36. 

CES SURE, or CESSOR, ceasing, giving over, 
departing from* 

CESTUI QUE TRUST, the person %vbo 
posseiises the equitable right to deal %viih 
lands and receive the rents, issues, and pro¬ 
fits thereof, the legal estate in which is 
vested in a trustee, and there is such a 
confidence between the ccstiu que trust 
and his trustee, that no aetion at Jaw will 
lie between them, but they must settle their 
differences and arrange their disputes in a 
Court of Equity. 

The phrase, cestui que trust, is a liarharnus 
Norman law French phrase; and is to un¬ 
gainly and ill adapted to the Eiigibh idiom, 
ttiut It is surprising that the good sense of 
the English legal profession has not long 
since banisheil it, and subsiituteci ^omc 
phrase in the English idiom, furnishing an 
analogous meaning. In the Roman law the 
trustee was commonly t ailed ffevres Fiduci- 
ariusj and the cestui que trust, Hasres Fidei 
Commissarius, which Dr. Halifax has not 
scrupled to translate Fide — Comtnittet(HaU^ 
fax Anal, of Civil Law, ck. 6, § 16, p. 34; 
Id. ch. 8, §§ 2. 3,pp. 46, 46). Mr. Justice 
Story prefers Fide—commissary, as at least 
equally within the analogy of the English 
language. But Beneficiary, though a little 
remote from the original meaning of the 
word, wouhi be a very appropriate expres¬ 
sion, as it has not as yet acquired any general 
u^te in a different sense. Hesres fidei com- 
missarius was sometimes used in the Civil 
Law, to denote the trustee. Vicat, Vocab, 
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?oce fidd commusanuM. The French Law 
calls the cestd que trust, fidei commissaire. 
Fe rriere Diet, voce Fidei commissaire. Mer- 
Hm Repertoire voce Substitution et Substitu¬ 
tion fidei commissaire, Dr. Brown u^es the 
word Fidei commissary, 1 Brown Civil Law, 
190.«. 

CESTCI QUE USE, in old law tracts cestui 
b M u$e, PreYiously to the Statute 27 Hen. 
'Til., c. 10 (usually called the Statute of 
Uses), the use was an equitable or beneficial 
ioterest enjoyed by the cestui que use, dialinct 
from the leaal property in the land, which 
was held by the feoffee to uses. The Statute 
of Uses destroyed the intervening estate of 
the feoffee to uses, and transferred the pos¬ 
session to the cestui ^ue use, converting his 
equitable or beneficial interest into a legal 
^late; thus the use and possession being 
incorporated, the separate existence of the 
use is virtually extinguished, and he, who 
wss called the cestui qui use before the sta¬ 
tute, is now, to all intents and purposes, the 
legal owner, the use being executed in him. 
Thus a conveyance iransiimting the posses¬ 
sion to A., to the use of B., A.*s estate 
(feoffee to uses) is destroyed by the statute, 
the possession is given to B. (cestui que use) 
in whom the legal estate is vested. 

CESTUI QUE VIE, the person for whose 
life any lands, tenements, or hereditaments 
may be held. I 

Ckacea est ad communem legem, Reg. Br. 806. 
MA chace is by common law.) | 

CH.'VCEA, a station of game, more extended 
than a park, and less than a forest; also the 
iil»erty of chasing or hunting within a certain 
district; also the way through which cattle 
sre driven to pasture, otherwise called a 
drove w^. JBiount; Bract. I, 4, e, 44. 

CHACEAnE ad lepores vel vulpes. To hunt 
hares or foxes. Cart, Abh. Glast, MS. 87. 

CHACURUS [chasseur, Fr,'], a horse for the 
chare, or a bound, dog, or courser. 

CH.AFEWAX, an officer in Chancery, who fits 
the wax to seal the writs, commissions, and 
such other instraments as are there made to 
l>e issued. 

CHAFFERY, traffic; the practice of buying 
aid selling. 

chaldron, CHALDERN,orCHALDER, 

twelve sacks of coals, each holding three 
busltels, weighing about a ton and a half. In 
Wales they reckuu twelve barrels or pitchers 
a ton or chaldron, and 29 cwt. of 120 lbs. to 
the ton. 

CHALKING, stopping the seams in a ship or 
vedsel. Rot. Pari,, 50 Ed, III, 

CHALLENGE, an exception taken either 
against things or jurors. 

In civil actions, when a full jury appear, 
either party may challenge them for cause, 
as well the talesmen as the jurors origiually 
retarned. Challenges are of two kinds: (1) 
to the array, (2) to the polls, and each of 
these is again subdivided inio urincipal chal¬ 
lenges, and challenges lo the favour. 

(1) A challenge to the array is an ohjer- 
tkm 10 all the jurors returned by the sheriff, 


collectively, not for any defect in them, but 
for some partiality or default in the sheriff 
or his undTer-officer who arrayed the panel: 
this is either (a) a principal challenge, as that 
the sheriff or other returning officer is of 
kindred or affinity to the plaintiff or defend¬ 
ant, if the affinity continue; that one or 
more of the jury are returned at the nomi¬ 
nation of the plaintiff or defendant; tliat 
an action of battery is pending at the suit of 
the plaintiff or defendant against the sheriff, 
or at the suit of the sheriff against the 
plaintiff or defendant; that an action of debt 
is pending at the suit of the plaintiff or de¬ 
fendant against the sheriff, but not if by 
the sheriff agmnst the plaintiff or defendant; 
that the sheriff or returnipg officer holds 
land depending upon the same title with that? 
in litigation between the parties; that the 
sheriff, &c., is under the distress of the 
plidniiff or defendant; that the sheriff, &c,y 
IS counsel, attorney, officer, servant, or gos¬ 
sip of either party, or is an arbitrator in the 
same matter, and has treated thereof, (g) 
A challenge for favour, being such as implies 
at least a probability of bias or partiality in 
the sheriff, but does not amount to a prin¬ 
cipal challenge, as that the plaintiff or de* 
fendant is tenant to the sheriff, or that the 
parties are connected by marriage, &c. It 
seems very doubtful if the array in special 
jury cases can be challenged. Challenges 
to the array are however, seldom resorted 
to, since, for tb^ causes ahove-.named, the 
jury-processes may be directed to the coro¬ 
ner, or they would be grounds for a new 
trial. 

(2) A challenge to the polls, which is an 
exception to one or more of the jurors who 
have appeared individually, either (a) a 
principaJ cballeuge, which may be subdivided 
into (a) challenge wopter honoris respectum, 
as if a lord of Parliament he called, he may 
challenge himself, or be may have his writ of 
privilege, but it is doubtful if either party, 
can challenge him, 6 Geo. IV., c. 5U, § 2; 
(b) challenge propter defectum^ that the juror 
is not qualified, or if a woman be impanelled 
she may be challenged propter defectum 
sexus, unless it be on a wnt ie ventre inspi- 
ciendoj (c) challenge propter affectum, by 
reason of some supposed bias or partiality; 
(d) challenge propter delictum, when, for 
some act of the juror, he has ceased to he, in 
consideration of law, probus et legaUs homo, 
O) A challenge to the polls for favour is of 
the same nature with the principal challenge 
propter affectum, but of an inferior degree. 

No challeoge can he made before a full 
jury have appeared; a challenge to the 
polls is made ore tenus, that Co the array iii 
ivriting. 

The trial of challenges to the array is en¬ 
tirely in the discretion of the court, some¬ 
times they are tried by two of the coroners, 
sometimes by two of the jury, sometimes liy 
the court itself. Challenges to the polls, if 
to the favour, are tried by two jurors, who 
hare been sworn ; if none sworji, the court 
t 
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'appoliiCs two IndiiTereiit persons to try them, 
thence called triers, who are superseded as 
soon as two jnrors are sworn: a principal 
cballeofe to the polls is tried by the court 
itself. Chit. Arch. Prac. 305. 

Ill criminal cases, challenges may be made, 
either on the part of the crown, or on 
that of the prisoner, and either to the whole 
array, or to the separate polls, for the very 
same reasons that they may be made in civil 
causes. In capital cases, the prisoner, ta/a- 

, vorem mt€C, is allowed an arbitrary and 

' capricions species of challenge, without 
showing any cause at all, limited, in cases of 
treason, to thirty-five, and In felonies to 
twenty. 22 Hen. VIIL, c. 14; 7 Geo. 
IV., c. 28, § 3. 

CHAMBER, the place where certain assem¬ 
blies are held; also the tssemblies them¬ 
selves. 

CHAMBER OF COMMERCE, an assembly 
of merchants and traders, where affiurs re¬ 
lating to trade are treated of. There are 
several establishments of this sort in most of 
the chief cities in France; and in this country, 
chambers of this kind have been establislied 
for various purposes. 

CHAMBERDEfONS, or Chamber-deacons, 
certain poor Irish scholars, clothed in mean 
habit, and living under no role; also beggars 
banished England, by 1 Hen. V., cc. 7, 8. 

CHAMBERLAIN, a person who has the 
management aud direction of a chamber or 
chambers. It is varionsly used in our laws, 
statutes, and chronicles. Among the most 
Important are :—The Lord Chamberlain of 
Great Britain, the sixth high officer of the 
Crown, to whom belongs the government of 
the palace at Westminster, and upon all 
solemn occasions, the k^s of Westminster 
Hall, and the Court of Requests, are deli¬ 
vered to him; he disposes of the Sword of 
State, to be carried before the Queen when 
she comes to Parliament, and goes on the 
right hand side, next to the Queen’s person; 
lie has the care of providing all things in the 
House of Lords during its sessions ; to him 
lielong livery and lodgings in the Queen’s 
courts, Ac., and the gentleman usher of the 
black rod, yeoman usher, &c., are under his 
authority. The office is hereditary. 2. The 
Lord Chamberlain of the Household; he has 
the oversight and direction of all officers 
belonging to the Queen’s chambers, except 
the precinct of the bed-chamber. 3. The 
Chamberlain of London, who keeps the city 
money, presides over the affairs of the citi¬ 
zens ana their apprentices, and presents the 
freedom of the city to those who have faith¬ 
fully served their apprenticeships. 

CHAMBERS, rooms or apartments belonging 
to the Inns of Court. 

CHAMBERS OF THE KING, {Regua cawe- 
rm], the havens and ports of the kingdom 
are so called in our ancient records. Mare 
Claus, f. 242. 

CHAMBRE DEPEINTE, anciently St. Ed¬ 
ward’s Chamber, now called the Painted 
Chamber, 


CHAMPART, field-rent; chanmerty. 

CHAMPARTY, or CHAMPERTY [cawpi 
partitio, to divide the lands, &c.], properly 
a bargain between a plaintiff or defendant 
in a cause, cnmptim partire, to divide tbe 
land or other matter sued for between them, 
if they prevail at law; whereupon the cham- 
pertor is to carry on the party’s suit or 
action at his own expense; or it is the 
purchasing the right of action, or suit of 
another person, it was chiefiy upon this 
ground that the courts of common law 
refused to recognise the assignment of debts 
and other rights of action and securities; 
though the same doctrine obtains not in 
equity. Every champerty implies mainte¬ 
nance, hut every maintenance is not cham¬ 
perty (2 Inst. 108). And courts of equity 
being ever solicitous to enforce all the prin¬ 
ciples of law respecting champerty and 
maintenance, they will not in any case up¬ 
hold an assignment, which involves any such 
offensive ingredients. Thus, for instance, 
courts of equity, equally with courts of law, 
will repudiate any agreement or assignment 
made between a creditor and a third person, 
to maintain a suit of Uie former, so that they 
might share the profits resulting from the 
success of the suit; for it would be a clear 
case of champerty. Story*s Comm. vol. 2, 

р. 289 ; Story on Contracts, § 208. 

GHAMPERTOR8, persons who move pleas 

or suits, or cause them to be moved, either 
by their own procurement or by others, and 
sue them at their proper costs; to have 
part of the land in variance, or part of the 
gain. 33 Edw. I., c. 2. 

CHAMPION [eampio], a person who fights 
a combat in bis own cause, or in the place 
or quarrel of another. ^racL I. 3, tr, 2, 

с. 21. 

CHAMPION OF THE KING OR QUEEN 
{campio regu ]. an ancient officer, who rode, 
armed cap^h^pih, into Westminster Hall at 
the coronation, while tbe King was at din¬ 
ner, and, by the proclamation of a herald, 
made a challenge, “ that if any man shall 
deny the King’s title to the Crown, he » 
there ready to defend it in single combat.’* 
Which being done, the King drank to him, 
and sent him a gilt cup covered, full of Hine, 
which tbe champion arank, and retaioeil the 
cup for bis fee. This ceremony has been 
discontinued. 

CHANCE, misfortune, accident, deficiency of 
will. Where a man commits an unlawful act 
by misfortune or chance, and not by design, 
bis will observes a total neutrality, and does 
not co-operate with the deed, which there¬ 
fore wants one main ingredient of a crime. 
If any accidental mischief happen to follow 
from the performance of a loiq/id act, the 
party stands excused from all guilt; but if 
a man be doing anything unGwful, and a 
consequence ensues which he did not foresee 
or intend, as the death of a man, or the like, 
his want of foresight shall be no excuse, for, 
being guilty of one offence, in doing ante¬ 
cedently what is in itself unlawful, he is 
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criniioally ipuUy of whatever eonaeqaeace 
tniy follow the first behaviour. 4 Bl. Com. 

Bat a rery important distinction is made 
is inch cases, ess., whether the unlawfiil act 
b also in its ori^nal nature wroii^ and mis- 
ehierous; for a person is not answerable for 
the incidental consequences of an nnlawful 
act, which u merely a mahtm prohibUvm 4 as, 
where any unfortunate accident happens 
from an unqualified person being; in pursuit 
of game, he is amenable only to the same 
eitent as a man duly qualified*. JFbsf. 269; 
lffafc's/».C.476. 

CHANCELLOR, THB LORD HIGH [cancel- 
loMdo, Lat, cancelling], the highest judicial 
chara^r in the kingdom, and superior, in 
rant of precedency, to every temporal lord. 
He b created by the delivery of the Queen’s 
great seal into his custody. He is a cabinet 
minister, and the continuance of his office 
^peadt apon the ministry of the day. He 
b a privy counsellor and prolocutor of the 
House of Lords by prescription. To him 
belongs the appointment of all justices of the 
peace throughout the kingdom. Being, in 
the earlier periods of our history, usually an 
ccdesiastie (for none else were then capable 
of ao office so conversant in writings), and 
presiding over the rojal chapel, he became 
Keeper S[ the Sovereign’s conscience; visi¬ 
tor, in right of the Crown, of all hospitals 
and colleges of royal foundation, and patron 
of all the Crown livings under the value of 
twenty marks jser amnnm in the King’s books. 
He b the general guardian of all infants, 
idiots, and lunaiic^s, and has the general 
t^rintendeoce of all charitable uses in the 
kingdom. And all this, over and above the j 
rast and extenaive jurisdiction which he | 
nerdses in his judicial capacity in the High i 
Com of Chancery. 3 BL Com. 47. His re- 
tirmg MDsion is 50001. per annum. 2^3 
Hu. Jr., c. 111. There is also a Lord H^h 
Obascellor of Ireland. 

CHANCELLOR OF A CATHEDRAL, an 
officer who hears lessons in the church, in* 
qwcu schools, hears causes, writes letters, 
applies the seal of chapter; keeps books, &c 
ion. Anal, tom. 3. pp. 24, 339. 

chancellor of a diocese, or, OF A | 
BISHOP, a law officer, appointed to hold 
tbe Bishop’s Court in his diocese, and to I 
adjadicate upon matters of ecclesiastical law. I 
He must be a Doctor of Civil Law, as| 
mted in some university. 87 Hen. VIII, 
<.\7. 

chancellor of THE DUCHY OF 

Lancaster, an officer before whom, or 
bb deputy, the Court of the Duchy Chamber 
af Lancaster is held. ThU is a special juris¬ 
diction concerning nil matters of eqnitv re- 
ladag to lands held of the Crown in right of 
tbe Duchy of Lancaster; which is a thing 
very disliact from the county palatine (which 
has alio Its separate Chancery for sealing of 
Afrits or the like), ami comprises much ter- 
lyag ni a vast distance from it, as 
FartxunHy a veiy large district surrounded 


by the city of Westminster. The proceed¬ 
ings in this court are the same as in the 
High Court of Chancery; so that it seems 
not to be a court of record, and indeed it has 
been holden that the Court of Chancery' has a 
concurrent jurisdiction with the Duchy 
Court, and may take cognizance of the same 
causes. 

This Court is held in Westminster-Hall, 
and was formerly much used. 3 Bl. Com. 
78. 

CHANCELLOR OF THE EXCHEQUER, an 
officer who presides in that court, and takes 
care of the interests of the Crown. He has 
power with the Lord Treasurer to lease the 
Crown lauds, and to compound for forfeiture 
of lands on penal statutes, bonds, and recog¬ 
nizances, entered into to the Queen : he has 
also great authority in managing the royal 
revenues, aud in all matters relating to the 
finance of the State. 25 Hen. Vlll., c. 16; 
33 Hen. VIII., c. 39. 

CHANCELLOR OF THE ORDER OF THE 
GARTER, and ether military orders, an 
officer who seals the commissions and the 
mandates of the chapter and assembly of the 
knights; keeps the register of their proceed¬ 
ings, and delivers their acts under the seal 
of their order. Stowes Annals. 706. 

CHANCELLOR OF THE UNIVERSITIES, 
an officer who seals the diplomas or letters 
of degree, &c. He is selected from the prime 
nobility at Oxford ; it is held for life; at 
Cambridge he is elected evei^ three years. 

The Chancellors* Courts in the two Uni¬ 
versities enjoy the sole jurisdiction, in ex¬ 
clusion of the Queen’s Courts, over all civil 
actions and suits whatsoever, excepting where 
a right of freehold is concerned, and of all 
injuries and trespasses against the peace; 
mayhem and felony excepted, [Brown v. 
Renouard, 12 East, 13; Thornton v. Ford, 
13 East. 635,) when a scholar or privileged 
person is one of the parties, and these by 
the University charter, they are at liberty to 
try and determine, either according to the 
common law of the land, or according to 
their own local customs, at thrir discretion. 
They carrv on their processes in a course 
much contorined to the civil law. 

The Judge of the Chancellor’s Court at 
Oxford is the Vice Chancellor, his deputy 
or assessor. From his sentence an appenl 
lies to delegates appointed by the congrega¬ 
tion ; from thence to other delegates of the 
house of convocation; and if the^ all three 
concur in the same sentence, it is final, at 
least by the statutes of the Universiw, ac¬ 
cording to the rule of the civil Uw. Vod. 7, 
70 , 1. But If there be any discordance or 
variation in any of the three sentences, an 
appeal lies in tke last resort to Judges dele¬ 
gates appointed by the crown under the 
Great Seu in Chancery. 3 BL Com. 84. 

CHANCE-MEDLEY [chance, Fr., lapsus, and 
miler, miscere], a casual affray. Such killing 
of a man as happens either in self-defence on 
a sodden quarrel, or in the commission of an 
imlawful act, without any deliberate intention 
I 2 
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of doinf?. any mischief at all. 1 Hawk. P. 
C., c. § 1. It h sometimes termed 
chaud-rnedley, which more properly signifies 
an affray in the heat of blood qr passion. 

It is frequently dithcult to distinguish 
this species of homicide, upon chance-med¬ 
ley in self-defence, from that of manslaughter 
in the proper legd sense of the word. But 
the true criterion between them seems to be 
this, when both parties actually combating 
at the time when the mortal stroke is given, 
the slayer is then guilty of manslaughter; 
but if the slayer has not begun to fight, or, 
having begun, endeavours to decline any 
further struggle, and afterwards, being closely 
pressed by his antagonist, kills him to avoid 
his own destruction, this is homicide, ex¬ 
cusable by self-defence. For which reason the 
law requires, that the person who kills ano¬ 
ther in his own defence, should have retreated 
as far as he conveniently or safely can to 
avoid the violence of the assault before be 
turns upon his assailant, and that not ficti¬ 
tiously, or in order to watch his opportunity, 
but Kom a real. tenderness of shedding 
another’s blood. The civil law, in this res¬ 
pect, goes further than ours,—“oui cum 
aliter tueri se non possunt, damni culpam de- 
derint, innoaii sunt, (Those who, when they 
cannot utlierwise defend themselves, destroy 
their assailants, are innocent.) 4 Bl. Com. 
184. 

CHANCERY, the highest Court of judicature 
in this kingdom next to the Parliament. 

There are five Superior Courts of Chan¬ 
cery, the first of which is the High Court of 
Chancery, presided over by the Lord High 
Chancellor of Great Britain. It has four 
different jurisdictions, as follow:— 

The ordinary or legal juri'^diction, (some¬ 
times called the Petty Bag side of Chancery, 
so named because the proceedings were kept 
in a little bag or sack, tn pared hagd,) is a 
court of common law and a court of record, 
whose proceedings are according to the 
common and statute law. In this Court Bie 
Lord Chancellor has jurisdiction to hold 

{ >leas of scire facias to repeal the Queen’s 
etters’ patent, when made against law or 
upon untrue suggestions, at the suit of an 
origindl patentee, and to hold plea of peti¬ 
tions, monstrans de droit, traversern of offices, 
and the like. In this ordinary or legal court 
. is also kept the officina justUiw, out of which 
all original writs that pass under the Great 
8eal are issued,* as for instance; the writ of 
error at common law. The Lord ( hancellor 
nominates and appoints the officers of the 
C^urt. Vide Madd. Chan., book 1, as to 
this jurisdiction. 

The extraordinary or equity jurisdiction, I 
, see Equity. 

The next is the statutory jurisdiction, 
under which are comprehended the Lord 
Chancellor’s powers under the celebrated 
Habeas Corpus Act, 31 Car. 2, c. 2, but 
the Superior Courts of Common Law at 
Westminster having concurrent jurisdiction 
in grautuig the writ, it is most usual, in 


practice, to apply to one of these laiter 
courts. Also ms authority to enquire into 
any abuses of charitable donations, by virtue 
of "the 43 Eliz. c. 4. Arldtratioiis. If the 
parties agreeing to submit their difference^ 
to arbitration, desire to make such subiui:^- 
sion a rule of the Court of Chancery, it must 
be so inserted in the submission, which must 
be in writing. The application to make it a 
rule of the Court, may be by motion on 
notice, supported by an affidavit of the 
agreement, or on an ex parte motion, if the 
agreement give liberty to apply, without 
notice, or bv consent on production of a 
consent brief. It must be observed, (hat the 
Court, in its eauitable jurisdiction, is not a 
Co.urt of record, but it is in its common law 
jurisdiction; the application to the Lord 
Chancellor under 9 6 l \0 fV. 3, c. 15, § 2 , 
must, therefore, be to make it a rule of the 
ordinary side of the Court. T his applica¬ 
tion does not relate to causes depeudu>g:, 
since the statute extends not to aw'ards 
made on references in causes dependiin;. 
Awards are enforced by personally serv¬ 
ing the part^ to perform it, with a copy 
of the ordering part of the award, and de¬ 
manding its performance, which being re¬ 
fused, other orders are obtained upon an 
affidavit of service, and ultimatelv the party 
is committed. An award may be set a»i(Je 
either in the way of exceptions, or by motion 
to set aside tbe award, or by filing a bill to 
impeach it. Tbe grounds for setting aside 
an award are,—the arbitrators awarding 
what was not in their power, something 
contrary to law, or for corruption, or that 
they have acted contrary to tbe principles of 
natural justice, or upon mere mistake as 
admitted by themselves, otlierwise, although 
the mistake be palpable, the Court, it seems, 
cannot relieve; but, perhaps, the Court w ould 
not enforce an aw'ard by attachment, in ca<e 
of evident mistake or illegality apparent on 
the face of the award. Vide Watson on 
Awards; Chit. Arch. Prac , title Arbitration. 
The Lord Chancellor derives his jurisdiction 
in bankruptcy from tbe legislature. 

The fourth iurisdiction is the specially 
delegated jurisdiction, by virtue of which the 
Lord Chancellor has authority over idiots 
and lunatics. 

The second court is that of the Master of 
the Rolls, (who is assistant to the Lord 
Chancellor when present, and his deputy 
when absent), the extent of whoae jurisdic¬ 
tion was settled by the 3 G. 2, c. 50 ; and the 
3 ^ 4 H^’m. 4, c. 94, requires him to heal 
motions, pleas, and demurrers, as well as 
causes. 

TTie third is the Court of the Vice Chan¬ 
cellor of England, created by the 53 G.3, e. 
24, with power to hear and determine all 
causes, matters, and thinn, depending in 
the Court of Chancery, either as a Court of 
law or equity, or incident to any ministerial 
office of the Court, or submitted to the ju¬ 
risdiction of the Court or the Lord Chan¬ 
cellor, by act of Parliatiient. But it is e.x- 
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press]]r pronded, that th^ Vice Ghanc^or 
shall not have power to reverse or alter any 
decree, &c., made by the Lord Chancellor, 
&c., noless authorised so to do by the Lord 
Chancellor, nor to reverse any decree or 
order of the Master of the Rolls. 

'fhe 5 Viet., e. 6, havinr almlished the 
equity side of the Court of Exchequer, and 
transferred its jurisdiction to the Court of 
Chancery, whereby an increase of business 
was occasioned, two additional Vice Chan¬ 
cellors were appointed, with power to her 
Majesty to supply a vacancy in the office of 
the Vice Chanc^or, first appointed under 
this act, but not to appoint a successor to 
the second appointment. Their powers are 
precisely similar to those of the Vice Chan¬ 
cellor of England. 

The other equitable Courts in England, 
are the Counties Palatine, the Courts of 
ibe Universities of Oxford and Cambridge, 
tht; Coarts of the City of I^ondon and of 
the Cinque Ports, over which the Superior 
Conrii have a controlling power. 

CHANGER, or OHAUNG^ER, an officer be- 
iunring to the mint, who exchanges coin for 
bullion brought in by merchants or others. 
fiRfli, //., c. 12. 

CHANTRY, or CHAUNTRY [eantarid], a 
little church, chapel, or particular altar, in 
some cathedral church, &c., endowed whh | 
lands, or other revenues, for the maintenance 
of one or more priests, daily to sing mass, 
and officiate divine service for the souls of the 
donors and such others as they appointed, 
^ee I Edw. VL, e. 14, abolishing tnem. 

CHAPEL [capeUa, chapelU], a building either 
adjoining to a church, fur performing divine 
lenrice, or separate from the mother church, 
where the parish is large, and then called a 
chapel of ease, for the accommodation of 
those parishioners who dwell at a distance 
from the parish church. These may be pa¬ 
rochial, and have a rij^ht to sacraments and 
burials, and to a distinct minister, by custom, 
though subject, in some respects, to the 
mother church. l*he chapels in the Univer~ 
tiiies, belonging to the different halls and 
colleges, though consecrated, and sacraments 
arc administered there, yet they are not 
liable to the visitation of the bishop, but of 
the founder. 2 /nst. 363. 

^‘HAPELRY, the precincts and limits of a 
• hapel. 

‘ ilAPERON, a hood or bonnet anciently worn 
by the knights of the garter, as part of the 
baint of that noble order ; also a little es- 
nitcheon fixed in the forehead of the horses, 
that draw a hearse at a funeral. 

^ HAPITRES [capitula, Lat., chapters of a 
book], a summary of such matters as are to 
be enquired of or presented before justices 
in eyre, justices ot assize, or the peace, in 
their sessions. Also articles delivered by 
the justice in his charge to the inquest. 
Britton, c. 3, 

CHAPLAIN [capeilaniu], an ecclesiastic who 
performs divine service in a chapel; hut it 
more commonly means * one ' who attends. 
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upon a king, prince, or other person of 
quality, for the performance of clerical duties 
in a private chapel. 4 Rep. 90. 

CHAPMAN [ceapman. Sax.], a cheapner, one 
that offers as a purchaser. 

CHAPTER [capitulum], a congregation of 
persons in a cathedral church, consisting 
of ecclesiastics, canons, or prebendaries, 
whereof the dean is the head,' all subordi¬ 
nate to the bishop, to whom they are as 
assistants in matters relating to the church, 
for the better ordering and disposing the 
things thereof, and the confirmation of such 
leases of the temporality and offices relating 
to the bishoprick, as the bishop shall make 
from time to time. And they are termed 
capitulum, as a kind of bead, instituted not 
only to assist the bishop in manner aforermd, 
but also anciently to rule and govern the 
diocese in the time of vacation. Bwn's 
Diet. 

CHARGE, the instructions given by a Judge to 
a grand jury; also the taking proceedings 
agmnst a prisoner. 

CHARGE and DISCHARGE, a mode of 
taking accounts in the Master’s office in 
Chancery. If the party prosecuting the 
order is satisfied with the account, he carries 
into the Master’s office a charge, which is 
merely a transcript of the receipts admitted 
by the accounts, together with any items 
with which the accounting party may be 
sought to be charged. A warrant “ on leav¬ 
ing,” and also another ”to proceed” are 
then taken out and served on ul parties in¬ 
terested in the account, and on the return 
thereof, the charge is compared with the 
affidavit, and, if correct, is allowed without 
further evidence. If the charge include 
sums not admitted in the account, they must 
eith er be suhstantiated by evidence or by the 
examination of the accoanting party. If the 
account contain receipts of both real and 
personal property, two separate charges are 
carried in. 

When the charge has been allowed, the 
other party carries in his discharge, which U 
a transcript of the payments sworn to in his 
affidavit on examination. Warrants on leav¬ 
ing and to proceed are then taken out and 
served on the opposite parties; and at the 
return thereof, the discharge is first exa¬ 
mined with the affidavit or examination of 
the accounting party, who then proceeds to 
vouch his payments, by producing the re¬ 
ceipts for them, and which should be care¬ 
fully arranged in the order in which they 
are placed in the discharge. In proceeding 
on the discharge, it is not necessary to pro¬ 
duce receipts for sums under 40s., the oath 
of the party being considered sufficient as 
to them. 

CHARITABLE USES. By the 9 Geo. II., c, 
36, it is enacted that no lands or tenements, 
or money to be laid out thereon, shall be 
given for or charged with any charitable uses 
whatsoever, unless by deed indented, ex* 
ecuted in the presence of two witnesses, 
twelve calendar months before the dbnor’s 
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tfeath, <md enrolled in tb^ Court of Chincery 
within six months after its execution, (except 
stock in the public funds, which may be 
transferred within nx months previous tO] 
the donor’s death,) and unless such gift be 
made to take effect immediately, and be 
without power of revocation, and that all 
other girts shall be void. The following 
property, therefore, cannot be devked for 
charitable purposes 

1. Land, whether freehold, copyhold, or 
leasehold. 

2. Money charged upon or arising from 
such property. 

3. Money to be lud out in the purchase 
of such property, or in paying off any 
incumbrances thereon, or to be invested 
by way of mortgage upon such property. 

4. Dock, canal, or railway shares, tolls or 
dues, and turnpike tolls or bonds. 

5. Money due upon mortgage of the pre¬ 
ceding, or upw poor-rates, church-rates, 
county-rates, or any assessment. 

6. Rents or other profits arising upon aU the 
foregoing species of property. 

The two Universities, their colleges, and 
the scholars upon the foundation of the col¬ 
leges of Eton, mndiester, and Westminster, 
are excepted out of this act, but such ex¬ 
emption was granted ivith this proviso, that 
no college shall be at liberty to purchase 
more advowsons than are equal in number to 
one moiety of the fellows or students upon 
the respective foundations; but thk part of 
the statute is repealed by 45 Geo. IIL, c. 101, 
so that these colleges may now hold any 
number of advowsons. 2 BL Com. 274. 
The like favour has been extended to the 
British Museum, by 5 Geo IV., c. 39, § 3. 

CHARITIES. It is highly probable that the 
rudiments of the law of charities were de¬ 
rived from the Roman or civil law. One of 
the earliest fruits of the Emperor Constan¬ 
tine’s zeal, or pretended zeal for Christianity, 
was a permission to his subjects to bequeath 
their property to the church. This permis¬ 
sion was soon abused to so great a degree as 
to induce the Emperor Valentinian to enact 
a mortmain act which it was restraioed. 
But this restraint was gradually relaxed; 
and in the time of Justinian, it became a, 
fixed maxim of Roman jurisprudence, that 
legacies to pious uses, (which included all 
legacies destined to works of charity, whe¬ 
ther they related to spiritual or temporal 
concerns,) were entitled to peculiar favour, 
and to be deemed privileged testaments. 

The high authority of the Roman law, 
coinciding with the religious notions of the 
times, could hardly fail to introduce these 
principles of pious legacies into our com¬ 
mon law; and the zeal aod learning of the 
ecclesiastical tribunals must have been con¬ 
stantly exercised to enlarge their opera¬ 
tion. Lord Thurlow was clearly of opinion 
that the doctrine of charities grew up from 
the civil law^ and Lord Eldon, in assenting 
to that opinion, has judiciously remarked, 
that, at an early period, the ordinary had the 
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pow^r to apply a portion of every man's per¬ 
sonal estate to charity i and when afterwards 
the statute compelled a distribution, it is 
not impossible tM the same favour should 
have been extended to charity in wUls, which, 
by their own loree, purported to authariie 
such a distribution. 

The history of the hnv of charities prior to 
the 43d Eliz., c. 3, .which is emphatically 
called the Statute of Charitable Uses, is ex¬ 
tremely obscure. This statute provided a 
new mode of enforcing charitable uses by a 
commission from the Court of Chancery. * 
Charity (as Sir William Grant baa justly 
observed) in its widest sense, denotes il the 
good affections men ought to bear tmvards 
each other; in its more restricted and com¬ 
mon sense, relief to the poor. In neither of 
these seuses is it employed in the Court of 
Chancery. In that court it means surli cha¬ 
ritable bequests only as are within the letter 
and the spirit of the statute of Elizabeth. 
The charities enumerated in the preamble 
of the statute are gifis, devises, Ac., for the 
relief of aged, impotent, and poor people; 
for maintenance of sick and maimed soldiers 
and mariners; for schools of learning, free- 
schools, and scholars of universities; for 
repairs of bridges, ports, havens, causeways, 
churches, sea-banks, and highways; for 
education and preferment of orphans; for 
or towards the relief, stock, or maintenance 
of bouses of correction; for marriages of 
poor muds ; for supportation, aid, and help 
of young tradesmen, handicraftsmen, and 
persons decayed; for relief or redemption of 
prisoners or captives; and for aid or ease of 
any poor inhabitants, concerning paymeoti of 
fifteenths, setting out of soldiem, and other 
taxes. 

It is clear that no superstitious uses are 
within the purview of the statute; such as 
are gifts of money for the finding or maiate- 
nance of a stipendiary priest; or for tlie 
maintenance of an anniversary or obit; or 
of any light or lamp in any church or chapel; 
or for prayers for the dead; or for such 
purposes as the superior of a convent, or her 
successor, may judge expedient. But there 
are certain uses which, though not within the 
letter, are yet deemed charitable within the 
equity of the statute. Sneh is money given 
to maintain a preaching minister; to main¬ 
tain a school-master in a parish; for the 
setting up a hospital for the relief of poor 
people; for the building of a sessions house 
fur a city or county; for the making of a new, 
or for the repairing of an old pulpit in a 
church; or for the buying of a pulpit cushion, 
or pulpit cloth; or for the setting of new 
belJs where there are none, or for mending 
of them when they are out of repair. 

Upon the whole, it seems to be the better 
opinion, that the jurisdiction of the Court of 
Chancery over charities, where no trust is 
interposed, or where there is no person is 
eise capable of taking, or where the chirity 
is of an indefinite nature, is not to be referred 
to the general jurudktion of that court, but 
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.•proBipQpafter tbe«taUiteof Elisabeth^ Bad 
rests mamljr on iu provisiona. 

The jnriadiction exercised by Ibe Lord 
ChaBceUor, under the 43 e. 4, over 
ciiaritics, is held to be personal in bim^ 
and not exercised ia virtue of bis ordinary 
or extraordiaary jurisdiction in Chancery; 
and ia this respect it reaemblea the juria- 
dieCiMi exercised by him in cases of idiots 
and luaatlcs, which is exercised purely as the 
peniNial deJe/i^ate of the Crown, which has a 
rj^t to iruard and enforce all charities of a 
public nature, by virtue of its general super- 
inteudiog power over the public interests, 
where no other person is entrusted with that 
right. 

But as the Court of Chancery may also 
proceed in many, although not in all, cases 
of charity by original bill, as well as by 
commission under the statute of Elizabeth, 
tbeiorisdictioQ has become mixed in practice, 
that U to say, the jurisdictiou of bringing 
informations in the name of the Attorney 
General has been mixed with the jurisdiction 
given to the Chancellor by the statute. So 
that it is not always easy to ascertain in what 
case he acts as a Judge, aduiioistering the 
coramou duties of a Court of Equity, and in 
what cases he acts as a mere delegate of the 
Crown, administering its peculiar duties and 
prerogatives. And again, there is a dis¬ 
tinction between cases of charity, where the 
Chancellor is to act in the Court of Chancery, 
and cases where the charity is to be adminis¬ 
tered ^ the Queen, under her sign manual. 
Lord Eldon, after a full review of all the 
cases, came to the conclusion (which is now 
the settled rule), that where there is a general 
indefinite purpose of charity, not fixing itself 
upon any particular object, the disposition 
and administration of it are in the Queen by 
her sign maniiaL But where the gift is to 
trustees with general objects, or with some 
particular objects pointed out, there the Court 
of Chancery will take upon itself the ad¬ 
ministration of the charily, and execute it 
under a scheme to be reported by a master. 
Moggridae v. T'hachwtll^ 7 Ves. 36—86 5 
Storg^t EguUg Jurisp. c. xxxi; Shel/ord's 
Law of Charities. 

Ckarta de now ente non valet. Co. Lit. 36.— 
(A charter concerning a thingnot in existence 
avails not.) 

Ckarta eat l^atns mentis. Ibid.—(A charter is 
a legate of the mind.) 

Ckarta non est nisi vestimentum donationis. 
Ibid.—(A charter is nothing else than the 
vestment of a gift.) 

Chartammsuperfidem, mortuis testibus, ad patri- 
amde netessUndinef recsarrendum est. Ibid.— 
Crbe witnesses being dead, it roust be referred, 
■s to the truth of charters, out of necessity, to 
the country, t. e., a jury.) 

CHARTE, a cart, chart, or plan, which 
mariners use at sea. 14 Car. II., c, 33. 

CH ARTEL Icartel, Fr.], a letter of defiance, 
or challenge to a single combat ; also, an 
instroment or writing between two states for 
seUling the exchange of prisoners of war. 


CHARTER [ckarta, Lat., ehartres, Fr.]^ an 
evidence of things done between man and 
man; also, a statute or act of Parliament. 
Charters of the Queen are written instruments 
granting certain privileges or exemptions to 
towns, corporations, bodies politic. Charter 
of pardon, forgiving a felony or other offence 
committed against the Crown and its dignity. 
Charter of ike forest comprises the laws of 
the forest. Fleia, L 3, c. 14; Co. Litt. 6 . 

CHARTER-LAND, othenvise called book- 
land, property held by deed under certain 
rents and free-services, and in effect, differs 
nothing from the free-socage lands, and hence 
have arisen most of the freehold tenants, %vho 
. hold of particular manors, and owe suit and 
service to the same. 2 Bl. Com, 90. 

CHARTERER, a person who charters or hires 
a ship for a voyage: also a Cheshire free¬ 
holder. Sir P. Ley^s Antiq.f, 366. 

CHARTER PARTY [ckarta partUa, Lat.» 
ckartre parti, Fr.], a deed or writing divided, 
or pair of indentures among merchants or 
sea-faring men, containing the covenants 
and agreements made between them, touch¬ 
ing their merchandize and maritime affairs. 
A charty-party of affreightment settles 
agreemenis as to the cargo of ships, and 
binds the master to deliver the cargo in good 
condition, at the place of discharge or con¬ 
signment according to agreement (dangers 
of the sea excepted); and souietimet the 
owner or master binds himself, ship, tackle, 
and furniture, for due performance. It is 
distinguished from a bill of lading, in that it 
states the terms and conditions of the freight 
or carriage, whereas a bill of lading merely 
ascertains the contents of the cargo. 2 hut. 
673; Abbott on Shipping, p. 3, e. 1. 

Charters sont appell " muniments,’’ h ** mu- 
niendo,” quia muniunt et defendunt hseredi- 
tatem. 4 Co. 153.—(Charters are called 
muniments, from tmmiendo, because they for¬ 
tify anil defend the iuberiuinceO 

CHARTIS REDDENDIS, au ancient writ 
which lay against one who bad charters of 
feoffment entrusted to his keeping, and re- 
fused to deliver them. Beg. Orig. 159. 

CHA5E [chasse, Fr.], a privileged place for 
the preservation of deer and beasts of the 
forest, and is of a middle nature between a 
forest anti a park. It is commonly less than 
a forest, and not endowed with so many 
liberties, as officers, laws, courts; and yet is 
of larger compass than a park,, having more 
officers and game than a park. Every forest 
is a chase, but every chase is not a forest. 
It differs from a park in that it Is not en¬ 
closed, yet k must have certain metes and 
bounds, but it may be in other men’s 
grounds as well as in one’s own. Mainw, 49. 

The beasts of chase are properly buck, 
doe, fox, martin, and roe; but in a common 
and legal sense, extend likewise to all the 
beasts of the forest; which, besides the 
others, are reckoned to be hart, hind, hare, 
boar, and wolf; and, in a word, all wild 
beasts of venery and bunting. Co. lAtt. 233. 
CHATTELS^ or CATAL 8 [cait^, Lat., the 
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derivationis uncertain], goods moveable and 
immoveable, except such as are in tbe nature 
of freehold or parcel of it. They are either 
(1) personal, which belong immediately to 
the person of a man, and for which, if they 
are injuriously withheld from him, he has no 
other remedy than by a personal action; (2) 
real, which either appertain not immediately 
to the person, but to some other thing by 
way of dependency, as a box with writings of 
land; or issue out of some immoveable tmng, 
as a lease, or rent for a term of years; and 
they concern the realty, lands and tenements; 
interest in advowsons, in statutes merchant, 
and the like. I Inst, 118. 
CHAUD-MBDLEY. See Chancb-mbdlet. 
CHAUMPERT, an ancient tenure. Bhunt, 
GHAUNFRY-RENTS, money paid to the' 
Crown bv the servants or purchasers of 
chauntry-lands. 22 Car. //., c. 6. 

CHEATS, deceitful practices, in defrauding 
or endeavouring to defraud another of his 
known right, by means of some artful device, 
(^ntrary to the plain rules of common ho¬ 
nesty i as bjr playing with false dice, by 
causing an illiterate person to execute a 
deed to his prejudice, or reading it over to 
him in words different from those in which 
it was written; selling one commodity for 
another, or using false weights and measures, 
and tbe like. 1 Hawk. 188. 

CHECKS, CHEQUES, or DRAFTS, orders 
addressed to some person, generally a banker, 
directing him to pay the sum specified in the 
check to the person named in it, or bearer, 

' on demand. In point of form, they nearly 
resemble bills of e.xchange, except that they 
. are uniformly payable to hearer, and should 
be drawn upon a regular hanker, though 
this is not essential. They are assignable by 
delivery only, and are jiayable instantly on 
presentment, without any days of grace being 
allowed. If a check upon a banker be lodged 
with another banker, a presentment by the 
latter at the clearing-house is sufficient. 
Checks are usually taken conditionally for 
cash; for unless an express stipulation be 
made to the contrary, if they he presented 
in due time and not paid, they are not a pay¬ 
ment. ('hecks drawn on hankers residing 
ten miles or more from the place where 
they are drawn, must he on a stamp of tbe 
same value as a bill of exchange of an equal 
amount; but checks drawn on a hanker, 
acting as such within ten miles of the place 
where they are issued, may be on plain 
paper. Chitty*s Comm. Law, v. iii. 591. 
CHECK-ROLL, a list or book, containing the 
names of such as are attendants on, or in pay 
to, the Queen or other great personages, as 
their houshold servants. 19 Car.//., c. 1. 
CHESTER, a.county of England, which was 
declared to he no longer a county palatine 
by I Win. IV., c. 70, § 13. 

OHEVAGE, or CHERAGE [chef, Fr.], a tri¬ 
bute or sum of money formerly paid by such 
as held land in villenage to their lords in 
acknowledgment, and was a kind of bead or 
poll-money. Bract, 1. 1, c. 10. 


CHEVANTIA [chavanee, Ff.], a loan or ad* 
vance of money upon credit; also goods, 
stock, &c. Mon. Ang. t. \,p. 629. 
CHEVISANCE [cheoir, i. t.,ven\r ^ ehrf de 
^Ique chose, Fr., to come to the end of a 
business}, an agreement or composition; an 
end or order set down between a creditor or 
debtor; an indirect gain in point of usury, 
&c.; also an unlawful bargain or contract. 
CHIEF BARON OF THE EXCHEQUER, 
the presiding Judge in the Court of Exche- 

? |Der of Pleas at Westminster, with whom 
bur puisnd Judges are associated for the ad¬ 
ministration of justice. 

CHIEF JUSTICE OF THE COMMON 
PLEAS, the presiding Judge in the ('oort of 
Common PleHS at Westminster. He has 
four jmisnd Judges associated with him. 
CHIEF JUSTICE, the Lord, the presiding 
Judge in the Court of Queen’s Benc'i at 
Westminster, with whom fourpuisnd Judges 
are associated. These Judges .are by their 
office tbe sovereign conservators of the peace, 
and supreme coroners of the land. 

CHIEF-RENTS [reditus capitales, Lat.j, the 
annual payments of freeholders of manors; 
also deiionimated quit rents {quieti reditus), 
because thereby the tenant goes free of ail 
other services. 2 Bl, Com. 42. 

CHIEF, tenants in, persons who held their 
lands immediately under the King {in capite) 
in right of his Crown and dignity. 
CHIEFRIE, a small rent paid to the lord pa* 
ramount. 

CHIEVANCE, usury. 

CHILDBEARING. It is generally conceded 
that no female can be impregnated, in our 
own climate, under the age of thirteen, nor 
above that of fifty, provided that she have 
been previously barren. This, however, is 
only to be taken as a general rule, subject to 
exceptions. See Capuron, pp. 93, 98. The 
question at what age pregnancy is possible, 
and beyond which it cannot occur, has been 
much canvassed. As to premature preg¬ 
nancy in European countries, the most as¬ 
tonishing instance, probably, is given by 
Meyer, of a Swiss girl becoming a mother 
at nine years of age. The English law ad¬ 
mits of no presumption as to the time %vhen 
a woman ceases to have children, though 
this enters into most other codes. Beck's 
Med. Jurisp, 148, 402. 

CHILDWIT, a fine or penalty of a bondwo¬ 
man unlawfully begotten with child. Cowd. 
CHILTERN-HUNDREDS, a range of chalky 
hills on tbe borders of Bedfordshire and 
Buckinghamshire, belonging to the Crown, 
and having the office of Steward attached to 
them. It being an established rule that a mem- 
her of Parliament receiving a place under 
the Crown cannot sit, unless re-elected, the 
acceptance of a Stewardship of the Chiltern- 
hundreds is the formal manner of resigning 
a seat. 

CHIMIN [via, Lat.], a way, which is either 
the Queen’s highway [chUninus regius), or a 
private way: the first is that over which the 
subjects of this realm,-and ail others under 
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the pmtfcUon of the Crown, have fr<^e liberty 
to tboujrh the property in the soil itself 
heloni; to some private individual; the last 
is that in which one person or more have 
liberty to pass over the {ground of ano¬ 
ther, by prescription or charter. This is 
divided into eAtmtn ta gross, where a person 
holds a way principally and solely in itself, 
and eib'iiiw appendant, where a person has it 
as appnrtenant to some other thin;t: &a if he 
rent a close or pasture, with covenant for 
ingress and eitress throueh and over other 
jH’ound, over which otherwise he might not 
pass. KUeh. l\7; Co, lAtt. 5S, 

CHIMIN \GB, or j^agium, toll doe by cns- 
tnm for having a way through a forest. Co, 
Utt. 56. 

CHIMNEY-MONEY, or hsarih-money, a crown 
flaty far every fire-place in a house. 14 Car, 
IL, c, 2. Repealed. 

CHIPP. CHEAP, CHIPPING, signify the 
place to be a market-town, as Chippiogham, 
&c. BUmnt. 

CHIPPINGAVEL, or CHEAPINOAVEL, 
toll for buying aud selling. 

CHIRCHGEMOT, CHIRGEMOT, KIRK- 
MOTE [forum tcelesiasticum\, a synod, a 
meeting in a church or vestry. Blount, 

CHIROGRAPH [xl<p 9 Ck., a hand, and 
to write], a deed or other public instrument 
in writing, which anciently was attested by 
the subscription and crosses of witnesses; 
afterwanls, to prevent frauds and conceal¬ 
ment, people made their deeds of mutual 
coreaant in a script and rescript, or in a 
part and counterpart, and in the middle 
between the two copies, they drew the 
capital letters of the alphabet, and then 
tallied or cut asunder, in an indented manner, 
the «heet or skin of parchment; which, being 
delivered to the two parlies concemedf were 
pnived authentic by matching with and an¬ 
swering one another. Deeds thus made were 
denominated ayngrapha by the canonists, 
and with US ckirographa, or handwritings. 
Chirograph was also ustfd for a 6ne, the 
manner of engrossing which and cutting the 
parchment into t%vu pieces, was observed in 
the chirographer's office of the Court of 
Common Pleas, until those assurances hv 
matter of record were abolished by the 3 a 
i Wm. IV., c. 74. 2 Bl, Com. 296; 2 fnst, 
468; Kenn, Antiq. 177; Mon, Ang,, t, 2, 
p 94. 

CHrograpkum apud dehitorem repertum prsssu* 
mtur sobUum, (A deed or bond found with 
the debtor is pre^oiined to be paid.) 

CHIRURGEON, the ancient denomination of 
a surgeon. 

CHIVALRY [chevalier, Fr., a knight], a mili- 
tary dignity, supposed by some to have taken 
its rise soon after the death of Charlemagne,; 
and by others as arising one of the crusades, 
because in these expeditions many chivalrous 
esploits were performed, and a proud feeling 
of heroism eogemlered. In describing tbe 
origin, object, and character of this military 
institution. Gibbon the historian, thus alludes 
to a successful candidate for the honour of 


knighthood, and eulogises the matitntion; 
** He was created a Knight in tbe name of 
Ood, of St. George, and of St. Michael the 
Archangel. He swore to accomplish the 
duties of his profession and education; 
example, and the public opinion, were the 
invicilable guardians of his oath. As the 
champion of God and the ladies, he devoted 
himself to speak the truth ; to maintain tbe 
right; to protect the distressed; to practice 
courtesy,(a virtue less familiar to ihetnfidels); 
to despise the allurements of ease and safety; 
and to vindicate in every perilous adventure 
the honour of his character. The abuse 
of the same spirit provoked the illiterate 
knight to disdain the arts of luxury and 
peace; to esteem himself tbe sole judge and 
avenger of his own injuries; and proudly to 
neglect the laws of civil society and military 
discipline. Yet the benefits of this institution 
to refine the temper of barbarians, and to 
infuse some principles of faith, justice, and 
humanity, were strongly felt and have been 
often observed. The asperity ui national 
prejudice was softened ; and the community 
of religion and arms spread a similar colour 
and generous emulation over tbe face of 
Christendom. Abroad in enterprise and 
pilgrimage, at home in martial exercises, the 
warriors of every country were perpetually 
associated; and impartial taste must perfera 
Gothic tournament to the Olympic games of 
classic antiquity. Instead of the naked 
spectacles which corrupted the manners of 
the Greeks and banished from the stadium 
the virgins and matrons; the pompous de- 
coratiou of tbe lists was crowned with the 
presence of chaste and high born beauty, 
from whose hands the conoueror received the 
prize of hU dexterity ana courage.’* See 
Tenure. 

CHIVALRY court of, anciently held as a 
court of honour merely, before the earl- 
roarshs], and a criminal court before the 
jH>rd High Constable, jointly with the earl- 
marshal. It had cognizance of contracts, 
and other matters touching deeds of arms or 
war, also correcting encroachments in mat¬ 
ters of coat-urmoiir, precedency, and other 
distinctions of families, as well as pleas of 
life or tnemher. It is now grown entirely out 
of use, on account of the feebleness of its 
jurisdiction and want of power to enforce its 
judgments, as it could neither fine nor im¬ 
prison, not being a court of record. 3 Bl, 
Com, 68. 

CHIVALRY p^dian in. See Tenure. 

CHOP-CHURCH [ecclesiarum permutatio, 

• Lat.], changing benefices. 9 Hen. VI., c. 
96. 

CHOSE [Fr., a thing], it is used in divers 
senses, of which the four following are the 
most important;— 

1. Chose local, a thing annexed to a place, 
as a mill, Ac, 

2. Chose transitory, that which is moveable, 
and may be taken away, or * carried from 
place to place. 

3. Chose ta action, otherwise called cihose ta 
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nupawe^ a thing of which a manias not 
the podtession or actoil enjoyment, but 
has a nght to demand it action or other 
proceemng. It is rather m than 

10 e$$e, as adebt, bond, &c. A well Iwown 
rule of the common law is, that no pos- 
nl^ty, right, title, or thing in action, can 
be granted to third parties; for it was 
thought that a different rule would be the 
occasion of multiplying litigation, as it 
would in effect be transferrmg a lawsuit 
to a mere stranger. At law, therefore, 
with the excqitioB of negotiable instru¬ 
ments, an tnteresse termtat, and some few 
other securities, this still continues to be 
the general rule, unless the debtor assents 
to the transfer; if he assent, then the 
right of the assignee is complete at law, 

; so that he might maintain a direct action 
against the debtor, upon the implied pro¬ 
mise to pay him the same, which results 
from such assent. When, therefore, in 
common acceptation, a debt or bond is 
said to be assigned over, it must still be 
sued, (ft. e., at law,) in the original credi¬ 
tor’s name; the person to whom it is 
transferred being rather an attorney than 
an assignee, unless, as we have seen, the 
debtor assents to such transfer. 

Courts of Equity, however, have long since 
totally disregarded this nicety. They ac¬ 
cordingly give effect to assignments of 
trusts, and possibilities of trusts, and con* 
tingeiit interests, whether they are in real 
or personal estates, as well as to assign¬ 
ments of chosei in action, such equitable 
transfer being in the nature of an agree¬ 
ment, of which the Court of Chancery 
directs the performance. Co. LUt. 214 
a: 2 BL Com, 442 ; 2 Sanders on Uses, 
40; 2 Story*s Eq. Jurisp, 2781 WaU 
kin's Cons. 36. 

4. Chases m possession, where a person has 
not only the right to enjoy, but also the 
actual enjoyment of the thing. 

CHRISMATIS DGNARII, chrisom pence, 
paid to the diocesan or his suffragan, by the 
parochial clergy about Gaster. It is otherwise 
called quadragesimals, orpaschals, or Easier^ 
pence. Obsolete, 

CHRISTIAN-NAME, the name given at the 
font, distinct from the gentilitious name, or 
surname. 

CHRISTIANITY, the religion of Christians, 
who derived their name from the founder 
Christ (the anointed), and were first so de¬ 
signated at Antioch, in Sjrria. It is part of 
the law of England, and ^1 offences agunst 
it are punished by fine and imprisonment. 
4 Stephen's Comm! 234. 

CHRISTMAS-DAV, a festival of the Christian 
church, observed on the 25th of Decemlier, 
in memory of the birth of Jesus Christ. As 
to its antiquity, the first traces we find of it 
are in the second century, about the time of 
the Emperor Commodus. The decretal' 
epistles, indeerl, carry it up a little higher, I 
and say, that Telesphorus, who lived in the j 
reign of Antoniua Pius, ordered divine service j 


to be celebrated, and an a^g^cal hymn to 
be sung the night before the natm^ It w 
one of the usnal ouarler days for the pay¬ 
ment of rent and salaries; it is also a dies 
non juridicusm 

CHURCH [Kerch, Dut., Kerehe, high Ger., 
Kftichia, tiu., chirich, Teut., cyrtc ctrce. 
Sax., of Kuptatch, Gk., scil., oUla. i. e., the 
Lord’s house], used in several senses:—1. 
The collective body of persons professing 
one and the same religion; or the religioa 
itself; thus we say, the church of ChswL 2. 
Any particnlar eoagregatiaB 4if ediristians 
associating, as the church of Antioch. 3. A 
particular sect of Christians, as the Greek 
church, or the church of England. 4. The 
body of ecclesiastics, in contradistinction to 
the laity. 6. The bnilding in which a con¬ 
gregation of Christians assemble. As t4> 
church authorities, &c., consult 3 Stephen's 
Com, 54. 

CHURCH-BUILDING ACTS, for the pur¬ 
pose of extending the accommodation af¬ 
forded by the national church, so as to make 
it more commensurate with the wants of the 
people, the following statutes have been 
passed :—58 Geo. 111., c. 45; 59 Oeo. III., 
c. 134; 3 Geo. IV., c. 72; 5 Geo. IV., c. 
103; 7& 8 Geo. IV., c. 72 ; I A 2 Wm. 
IV., c. 38; 2 A 3 Wm. IV., c. 61; 7 Wm. 
IV., and 1 Viet., c. 75; 1 A 2 Viet., c. 10/ ; 

3 A 4 Viet., c. 60; these are known by 
the denomination of the Acts for Church 
Building. 

CHURCH-RATES, tributes, by which the 
expences of the church are to be defrayed; 
which rates are to be made by the parisbioo- 
ers at large, that is, by the niajority of those 
that are present at a vestry to be summoned 
for that purpose by the church-wardens; and 
when made are recoverable in the ecclesias¬ 
tical court, or (if the arrears do not exceed 
10/., and no question be raised as to the legal 
liability,) before two Justices of the peace. 

4 A 5 Viet., c. 36; 3 Stephen's Com. 91. 

CHURCH-SCOT, customary obligations paid 

to the parish priest; from which duties the 
religious sometimes purchased an exemption 
for themselves and their tenants. 

CHUR(JH-WARDENS, anciently styled 
Ckwrek^Reeves, or Eccksiee Guardiani, the 
guardians or keepers of the church, and 

I representatives of the body of the parisii; 
but though in some sort ecclesiastical offi¬ 
cers, they are always lay persons. They are 
a quasi corporation (Smith v. Adkins^ 8 M. 
A W. 362). They are sometimes appointed 
by the minister, sometimes by the parish in 
vestry assembled, sometimes by both toge¬ 
ther, as custom diirects. But where there is 
no custom, it b said the election must be 
according to the canons, that they shall be 
chosen by the Joint consent of the minbter 
and parishioners, if it may be; but if they 
cannot agree, then the minbter b to choose 
one, and the parishioners another. They are 
to be chosen yearly in £aster-week, and are 
generally two in number; are obliged when 
chosen to serve, and are sworn to esecute 
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the office Ibitlifulfy. 9evml peraam, ham- 
erer, ire exempted from the office, viz., 
])eerd of the reiJm, members of Parliament, 
clergymen, Rumai) ('atholic clergy, disseot- 
iflg minuten, barristers, attornies, clerks in 
court, physicians, sur^^eons, apothecaries, 
aldermen, dissentinjsf teachers, and persons 
WMtof the parish, unless they occupy 
a house of trade there (Steer*# P. Is. 84). 
Ooe of their chief duties is the rare and 
management of the goods belonging to the 
church, such as the oigan, bells, bible, and 
palish beaks, fistt as io the charch and 
church-yard, they bare no sort of interest 
therein; and if any damage be done thereto, 
the parson only or ricar shall hare the 
action, ft is also part of their office, unless 
other persons are appointed by the ordinary 
for that purpose, to hare the care of the 
benefice during its racancy, or while it is 
under sequestration for the debts of the in¬ 
cumbent. They are moreover required to 
see to the reparation of the church, and the 
making of the church-rates, also to make 
such order relative to seats in the chnrch 
aud chancel, not appropriated to particular 
purposes, as the ordinary (who has io gene¬ 
ral the sole |mwer in this matter) shall cUrect, 
aod in practice, the arrangements are usually 
made by the church-wardens, even without 
any special direction from the ordinary. It 
is incident also to their office to enforce pro¬ 
per and orderlr behaviour during divine 
service. Formerly, too, they were joined with 
the overseers in the care and maintenance 
of the poor; but this duty is now in general 
taken from them by the effect of the act for 
the amendment of the poor law (4 & 5 \Vm. 
IV., c. 76), and of the regulatit>ns introduced 
under its authority, hy the poor law com¬ 
missioners. If churchwar^ns waste the 
goods of the church, or be guilty of other 
misbehaviour, they are liable to removal; at 
the end of the year they are bound to render 
an account of all their receipts and disburse¬ 
ments. 3 Siephen^a Comm, 89. 

CHURCHE8SEr [ehurchset, ciricseat. Sax.], 
com paid to the ^urcli. Heta says, it sig¬ 
nifies a certain measure of wheat, which, in 
tiroes past, every man, on St. Martin’s day, 
gate to holy church, as well in the times of 
the Britons as of the English; yet many 
great persons, after the coming of the Ro¬ 
mans, gave their contributions according to 
the ancient law of Moses, in the name of 
first fruits; as in the writ of King Canutus, 
unt to the Pope, is particularly contained, 
in which they call it ekirchaed. 8dd. Hiat, 
TMkea. 216. 

CHURLE [oeorl. Sax., earl, Gerro.l, a tenant 
at ivill, of free condition, who held land of 
the thanes, on payment of rents and services 
of two sorts; one who hired the lord’s tene- 
mentaiT estate, like our fanners; the other 
that tiued and manured the demesnes (yield¬ 
ing work and not rent), and were called his 
aockmem, or plomghmea. Spelm. 

C1LTRE, corruptly SiUra, Chiltern. 

CiN(^U£ PORTS [gutnqtie porima, Lat.], the 


five most important iMveusin the Imfiwm, 
lying on the coast towards France, vix., 
Dover, Sandwich, Romney, Hastings, and 
Hythe; to which Winchelsey and Rye have 
since lieen added. They have franchises 
similui^in many respects, to the counties 
palatine, and particular and exclusive 
jurisdiction (before the mayors and jurats of 
the pons), in whkh exclusive jurisdiedoB 
the Queen’s ordinary writ does not mo. 
This jurisdiction was preserved by tlie Mu¬ 
nicipal Corporation Act. b & 6 Wm. 

€. 76, $$ 134,13fi. 

CIRCADA, a tribute anciently paid to tlie 
bishop or archbishop for visiting the churches, 
Du Jl^ane. 

CIRCUI ry OF action, a longer course of 
proceeding to recover a thing sued for than 
It legal. Termea de Ley. 

CIRCUITS, eight certain divisions of England 
and Wales, appointed for the Common Law 
Judges to go twice a year, in the respective 
vacations after Hilary and 1 rinity Terms, to 
administer justice in the several counties. 
Two judges go on each of the e^ht circuits, 
with the exception of those of North and 
South Wales, to each of which one Judge is 
found sufficient. Where there are two Judges, 
they preside simultaneously in the civil and 
criminal courts; but the Judge who takes 
the civil side in one county, takes the crimi¬ 
nal side in the next county, and to alter* 
nately throughout the circuit. In presiding 
in the criminal court, the Judge sits robed 
in scarlet and ermine, and wears a full bot¬ 
tomed wig; but in the civil court he wears 
a black silk gown, and a short wig. The 
following are the circuits 

(1) The Northern, which includes Lanca¬ 
shire, Westmoreland, Cumberland, Nor¬ 
thumberland, Durham, and Yorksl^. 

(2) The Home, Hertfordshire, Essex, Kent, 
Sussex, and Surrey. 

(3) The fVeatem, Hampshire, Wiltshire, 
Dorsetshire, Devonshire, Cornwall, and 
Somersetshire. 

(4) The Ojrford, Berkshire, Oxfordshire, 
Worcestershire, Staffordshire, Shropshire, 
Herefordshire, Monmouthshire, and Glou¬ 
cestershire. 

(5) The Midland, Northamptonshire, Rut¬ 
landshire, Lincolnshire, Nottinghamshire, 
Derbyshire, Leicestershire, and Warwick¬ 
shire. 

(6) The Norfolk, Buckinghamshire, Bed¬ 
fordshire, Huntingdonshire, Cambridge¬ 
shire, Suffolk, and Norfolk. 

(7) The South fTalea, Glamorganshire, Pem¬ 
brokeshire, Cardiganshire, Carmarthen¬ 
shire, Brecknockshire, Radnorshire, and 
Cheshire. 

(8) The North Walea, Montgomeryshire, 
Merionethshire, Carnarvonshire, Angle- 
sea, Denbighshire, Flintshire, aud Che¬ 
shire. 

The Judges, upon'their circuits, now sit 
by virtue of four several authorities:—1, 
llic commission of the peace; 2. a commis¬ 
sion of oyer and terminer; 3, A commission 



CIS 


( 108 ) 


CIV 


of ^neral jfaol-delivery; 4. A commission 
of Nisi Prius. 3 StepkaCs Comm, 424. 

CircwUus est eviiandus : et boni judicis est Hies 
dirimere, ue Us ex'Ute oritwr. 6 Co. 31.— 
(Circuity is to be afoided, and it is the duty 
of a irood Judf^e to determine litigations, lest 
one lawsuit arise out of another.) Oii this 
maxim depends the law of set-off. 2 Geo. 
II., c. 22, $.13; 8 Geo. II., c. 24 $ 5. 

CIRCULATING MEDIUM, more compre- 
hensife than the term money, as it is the 
method of exchanges, or purchases and 
sales, whether it be gold or silrer coin, or 
anv other article.' 

CIRCUMSPECTB AGATIS (that you act 
cautiously), the Statute 13 Edw. 1., st. 4, 
relating to prohibitions. 2 Inst. 187- 

circumstantial EVIDENCE,presump, 
tire proof, when the fact itself is not proved by 
direct testimony, but is to be inferred from 
circumstances, which either necessarily or 
usually attend such facts. It is obvious that 
a presumption is more or less likely to be 
true, according as it is more or less probable 
that the circumstances would not have ex¬ 
isted, unless the fact which is inferred from 
them, bad also existed: and that a presump¬ 
tion can only be relied on until the contrary 
is actually proved. Circumstantial evidence 
has, in some instances, undoubtedly been 
found to produce a much stronger assurance 
of a prisoner’s guilt than could have been 
produced by the more direct and positive 
testimony. As a general principle, however, 
it is perfectly true that positive evidence of 
a fact from credible eye-ivitnesses is the j 
most satisfactory that can be produced; and 
the universal feeling of mankind leans to 
this species of evidence in preference to that 
which is merely circumstantial. If positive 
evidence of a fact can be produced, circum¬ 
stantial evidence ought not to be trusted. 
Chief Baron Gilbert, therefore, considers it 
a higher species of proof. He says, ** when 
the fact itself cannot be proved, that which 
comes nearest to the proof of the fact Is the 
proof of the circumstances which necessarily 
or usually attend such facts, and which are 
called presumptions and not proofs, for they 
stand instead of the proofs of the fact till the 
contrary be proved.” 1 PhiU. Evid. c. 7, §2. 

C1H(-UAISTANTIBUS, by-standers. Thesup- 
plying or making up the number of jurors, if 
any of the impanelled appear not, or appear¬ 
ing are challenged by either party, by adding 
to them so many of such as are present or 
standing by (tala de circumsianitbus), who 
are quali6e<l to serve. 

CIRCUMVENTION, any act of fraud, where¬ 
by a person is reduced to a deed by deceit. 
Scotch Diet. 

CIRIC-BRYCE, any violation of the privileges 
of a church. Anc. Inst. Eng. 

CIRIC-SCE.AT [punicitue church- 

scot, or shot, an ecclesiastical due, payable 
on the day of St. Martin, consisting chiefly 
of c«irn. Anc. Hist, Eng, 

OISLEU, the ninth inonih of the ecclesiastical 
and the third of the civil Hebrew year, an¬ 


swering nearly to our November. John's 
Bib, Antiq, 

Citatio est ae jure natmrdU,- Ca. B. R. W. 3, 
453.—(A summons is by natural right.) 

CITATI()N, a summons to appear, applietl 
particularly to process in the spiritual 
courts. 

Citationes non eoncedantur priusquam exprimi^^ 
tur supra qud re fieri dAet citaiio,' 12 Co. 
44.—(Summonses should not be granted, 
before that it is explained for what cause a 
summons ought to be issued.) 

CITIZEN. Aristotle, in the beginning of the 
third book of the Politics, defines a citizen 
to be one who is a partner in the legislative 
and judicial power ifitrweos apiamn Kcuhpxvs). 

CITY [cit^, Fr.], a town corporate, which has 
usually a bishop and cathedral church. It is 
called civitast because it is governed by jus* 
tice and order of magistracy; oppidum^ fur 
that it contains a great number of iiihabitanti, 
and urbs, because it is in due form begirt 
about with walls. Cowel. 

CIVIL LAW, that which every particular 
nation, commonwealth, or city has estab¬ 
lished peculiarly for itself, now more pro- 
jterly distinguished by the name of municipal 

The term ** civil law” is now chiefly ap- 
plied to that which the old Romans used, 
compiled from the laws of nature and nations. 
Its origin is to be traced to the period of 
abolishing the regal government at Ronie, 
and substituting for it the republic. Sixteen 
Years after the expulsion of the kings, three 
learned Romans were sent into Greece ta 
collect the laws of the Athenian and other 
Grecian states; and out of the product of 
tbeir researches ten commissioners (the De- 
ceiiiviri) compiled and digested the body of 
laws known by the name of the Laws of the 
Twelve Tables (so called from their being 
engraved on twelve tables of brass), and 
which constituted the first and principal 
foundation of the Roman law. The first 
stage of the civil law was that under the 
republic, consisting of the responsa pruden- 
/am, or interpretation of the iawyi^rs, contra¬ 
distinguished from the written law of the 
I'welve Tables by the name of *'jus non 
sertp/am,” or unwritten law; and having no 
other name it began to be called the civil 
law. Justinian styles it the jurisprudentio 
media—because it intervened between the 
laws of the Twelve Tables and the Imperial 
Constitutions. Then came the ” leges'* 
emphatically so called, because eiiacied by 
the whole body of the people, the nobility 
and commonalty; and then the plebiscUa," 
which were laws enacted by the common 
people, during the period of their retirement 
and secession from the nobility; and after¬ 
wards, on a reconciliation being effected, it 
was agreed that these plebiscita should be 
incorporated into the general body of the 
law. Afterwards came the ** senates con* 
sulta," or decrees of the senate, which was 
entrusted with that power, in Older to avoid 
the serious evil and iiiconveniebce of asbcm- 
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1)11 nir frequently the whole body of the I 
people. 1*be Praetorian edicts came next, 
beio^ those which were issued hy the two I 
Praetors, created by the people to i^overn 
them daring the absence of the consuls in 
foret;/n wars. These e<ltcts, haring 6rst been 
approved by the people, were incorporated 
with the ciril law by tbe name of Jus 
pratorium. Tbe perpetual edicts were then 
esubiished—in the first instance, annually, 
by the ^dUes Curules, but afterwards were, 
hy tbe Cornelian Law, made perpetual. 
Such were tiie ingredients of the civil law 
during the Roman republic. After the 
government had been transferred into the 
hands of the l£cnperor, two other branches 
were added, viz., the ConstituHones princt- 
ptm (imperial constitutions), and Besponsa 
prudentum (answers of the lawyers); but 
these latter were widely different from the 
responsa prudentum under the republic. 
These were delivered without the sanction of 
public authority, and formed only the jus non 
seriptum: but those were answers delivered 
ronceming the law liy the persons who alone 
were allowed to do so by the emperors, who 
gave them a special coininission for that 
purpose. These answers constituted portions 
of the jus seriptum (wriiten law), and the 
Judges were bound to conform to them. The 
Imperial Constitutions were the enactments 
of the emperors after the Lear Regia ha<l 
granted the administration to Augustus, and 
consisted of such matters as the emperor 
had ordained by his epistle, or commanded 
hy his edict or proclamation, or decreed by 
biro when sitting in judgment. During tbe 
five hundred years which elapsed from the 
time of Augustus to Justiniau, the civil law 
bad swollen to so vast a bulk, that at three 
different periods as many codes of the Im¬ 
perial C«instituti()ns were produced, known 
as tbe Gregorian^ tbe Hermogenean, and the 
Tkeodosian codes. In these three codes, 
however, there appeared so much redun- 
daory, confusion, and inconsistency, ihat the 
Emperor Justinian, A.D. b'2d, decided upon 
tbe grand undertaking of a complete revival 
and correction of the law. (Jut of these three 
codes of the Imperial Constitutions, and also 
out of tbe new cunatiiiitinris promulgated sub¬ 
sequently to the compilation of tbeTlicodosian 
code, he caused a new one to be compiled, 
which is extant at this day, under the name 
of the Justinian code. His next step was 
to aiiridge and digest the many hundred 
volumes which contained the authoritative 
aoswers or decisions of the Romsn lawyers 
on questions and cases which had been pro¬ 
posed to them Iresponsa prudentum). This 
nndertaking he called the Digestf or Pandect, 
From this digest, from the Justinian code, 
and other commentaries of the ancient 
lawyers, he then caused the elements of tbe 
Roman law to be collected and condensed 
into the ** Instituted* in four books, which 
constitnied an abridgment for the. use of 
stadents. After the completion of his code, 
of wbicli he published a new and revised 


edition, entitled Codex repetites preelectumis, 
ordering tbe former one to be suppressed, 
he enacted, from time to time, various new 
constitutions or novels {Novelhe Constitu^ 
tiones, also called Authenticee, to distinguish 
them from those of succeeding emperors, 
which were not regarded as of much autho¬ 
rity), and also thirteen edicts, which being 
collected after bis decease, became a fourth 
part of the civil law. Thus the entire 
body of the civil law (corpus Juris civilis) 
ill use at this day, consists of these four 
books: the Code, the Digest, the Institutes, 
and the Novels. 

By the civil' law was governed tbe greater 
part of Britain, for the space of about 360 
years (from Claudius to Honorius), during 
which period, some of the greatest masters 
of that law, whose opinions appear collected 
ill the body of it,—as Papiniaii, Paulus, and 
Utpian,-*saie in the seat of judgment, in 
this island. After the declension of the 
Roman empire^ the Saxon, Danish, and 
Norman laws, superseded a great portion 
of tbe Rooian law; hut not very long after- 
ivards, it begun again to manifest its iofiuence, 
and entered largely into the compusitioti of 
the common law. Under the influence of the 
foreign ecclesiastics who, pouring into this 
country after the conquest, long monopolised 
the administration of tbe law, great encour¬ 
agement was given to the adoption of tbe civil 
law; till the nubility and laity became so 
jealous of its prosperity, and alarmed at its 
progress, that a long and fierce feud ensued 
between the laity, stoutly struggling for the 
common law, and the clergy, for the civil and 
canon law; to which, in the end, they entirely 
betook themselves; and, withdrawing from 
the temporal courts, left them to the super¬ 
intendence of the common lawyers: still, 
however, keeping an ecclesiastic at tbe head 
of affairs, in the high office of chancellor; 
who, as his office gradually increased in in¬ 
fluence and power, was enabled, in time, to 
introduce much of the spirit of the civil law 
into the admioibiration of municipal law, 
especially in the courts of equity. 

“ The whole body of the civil law” (re¬ 
marks Chancellor Kent, I Comm. 548), will 
excite never failiug curiosity, and receive the 
homage of scholars, as a singular monument 
of wisdom. It fills such a large space in the 
eye of human reason, it regulates so many 
interests of man, as a social and civilised 
being; it eiiihodies so much thought, reflec¬ 
tion, experience, and labour; it leads us so 
far into tbe recesses of antiquity, and it has 
stood so long against the waves and weathers 
of time, that it is impossible, while engaged 
in tbe contemplation of tbe system, not to he 
struck with some portion of the awe and 
veneration which are felt in the midst of the 
solitudes of a majestic ruin.” Gibbon's 
Rome, ch. 44 ; Butler's Horse Subsecivse j 
Halifax's Analysis j Taylor's Elements of the 
CivU Law : Irving's Introd.; I Bl. Com. 392; 
1 Stephen's Comm. 8, 11, 15. 

Civitas et urbs in hoc differunt, quod incola 
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diemiiur civitas, urAf verb complectiiur adi~ 
ficia, Co. Lit. 109.—(A city aod a town 
differ in this, that the inhabitants are called 
the city, but town includes the buildinj^s.) 

CIVIL LIST, an annual sum granted by Par¬ 
liament at the commencement of each reign, 
for the expense of the royal household and 
establishment, as distinguished from the 
general exigencies of the state, and is the 
provision made for the Crown oat of the 
taxes, in lieu of its proper patrimony, and in 
consideration of the assignment of that patri¬ 
mony to the public use. This arrangement 
lias prevailed from the time of the Revolution 
downwards, though the amount fixed for the 
civil list has been subject in different reigns 
to considerable variation. At the com¬ 
mencement of the present reign a civil list 
was settled upon her Majesty for life, to the 
amount of 385,000/. per annum, payable 
quarterly, out of the consolidated fund, of 
which the sum of 60,000/. is assigned for her 
Majestv’s privy purse; in return for which 
grant it was provided, that the hereditary 
revenues of the Crown (with the exception 
of the hereditary duties of excise on beer, ale, 
and cyder, which were to be discontinued 
during the present reign), should during the 
present Queen^s life, be carried to and form 
part of the consolidated fund. The civil list 
IS properly the whole of the sovereign's 
revenue, in her own distinct capacity; the 
rest being rather the revenue of the public or 
its creditors, though collected and distributed 
again in the name and by the officers of the 
Crown. The civil list, therefore, now stands 
in the same place as the hereditary income did 
formerly, but ^vith this great difference, that 
it is not chargeable, as the hereditary income 
was, with the general aod public expenses of 
government. 

By the Civil List Act, passed at the Queen's 
I ccession, 1 & 2 Viet., c. 2, her Majesty is 
also empowered to grant pensions to the 
amount of 1200/. per annum, chargeable on 
her civil list revenues, which are intended for 
the remuneration of those who have just 
claims on the royal beneficence, or by their 
services or discoveries have merited the 
graticmieof their country. 2 Step, Com, 591. 

CIVILIAN, one that professes Che knowledge 
of the old Roman law, and of general equity. 

CIVILITER MORTUUS, civilly defunct, t. e., 
dead in law. 

CIVILIZATION, a law; an act of justice, or 
judgment which renders a criminal process 
civil; performed by turning an information 
into an inquest, or the contrary. Harris, 

CLADES [cUda, cleta, cleia, from the Brit., 
die and c/»a, Irish], a wattle or« hurdle. 
Paroch, Antiq. 575. 

CLANDESTINE MORTGAGES. Statute of 
4 & 5 Wm. & Mary, c. 16, a. d. 1692, enacted 
that if any person, having once mortgaged bis | 
lands for a valuable consideration shall again 
mortgage the same lands, or any part thereof, 
to any person, the former mortgage being in 
force, and shall not discover in writing to the 
second mortgagee the first mortgage, such I 


mortgagor so again mortgaging his lauds shall 
have no relief or equity of redemption against 
the second mortgagee. But this act is not to 
bar any widow of dower who does not legally 
join her husband in such second mortgage. 

CLARENDON, constitutions of^ particular 
laws or regulations made by the Parliament 
at Clarendon, a village in Wiltshire, a. d. 
1164, where^ the King (Henr]f II.) checked 
the power of the Pope and his clergy, and 

> greatly narrowed the total exemption they 
claimed from the secular jurisdiction; though 
his further progress was unhappily stopped, 
by the fatal event of the disputes between 
him and Archbishop Becket. 4 Bl. Com, 
422. 

CLAIM, a challenge of interest of anything, 
which is in another’s possession, or at leau 
out of a man’s own possession, as claim by 
charter, descent, &c. Plow, 359, a, 

CLAIM OF LIBERTY, a suit or petition to 
the Queen in the Court of Exchequer, to have 
liberities and franchises confirmed there by 
the Attorney General. 

CUm delinquentes magis pnmuntur quam palam, 
8 Co. 127.—(Those sinning secretly arc 
punished more severely than those sinning 
openly.) 

CLAM^ ADMITTENDA IN ITINERE 
PER ATTORNATUM. An ancient writ 
by which the king commanded the jnstiees 
in eyre to admit a person’s claim by attorney, 
who was employed in the royal service, atid 
could not come in his own person. Reg, Orig, 
19. 

CLASSIARIUS, a seaman or soldier serving at 
sea. 

CLAUD [Brit.], a ditch; claudere, to enclose, 
or turn open fields iuto enclosures. Paroch, 
Antiq, 236. 

Clausula generaUs non re/ertur ad expressa, 
8 Co. 154.—(A general clause does not refer 
to things expressed.) 

Clausula ques abrogationem exdudit ah initio 
non valet, Bac. Max., reg. 19.—(A clause, 
which excludes abrogation, avails not from 
the beginning.) 2 I^ar, Stats, 673. 

Clausula vel dispositio muHUs per preesump- 
tionem vel causam remotam ex post facto non 
fulcitur, Bac. Max., reg. 21.—(A clause or 
useless disposition is not supported by a 
remote presumption or a cause from an after 
act.) 

Lord Bacon explains e/aufu/ane/ dispositio 
inutilis, when the acts or the words work or 
express no more than the law by intendment 
would have supplied; and such a clause or 
disposition is not supported by any subse¬ 
quent matter which might give effect to the 
particular words or acts. 

Clausulw inconsuetx semper inducwnt suspici- 
onem, 3 Co. 81.—(Unusual clauses always 
excite suspicion.) 

CLA Vjps INSULiE, the keys of foe island of 
Man, or twelve persons to whom all ambi¬ 
guous and weighty causes are referred. 

CLAVIA, a club or mace. 

CLAVIGBRATUS, a treasurer of a church. 
Mon, Angl, t, 1, P* 134. 
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CLAUSE IRRITANT, any provlafon which 
maketa penalty incurred, and the oblijpition 
to be null for the future; or upon any other 
account, makes the right to racate or re¬ 
solve. Scotch Diet. 

CLAUSE HESOLUTiVE, a prolusion whereby 
the contract to which it it affixed is, for non- 
pcrfurinance, declared to hare been null 
from the tieainning. /bid. 

CLAUSE ROLL8 ^rohdi elau»i\y contain all 
suck matters of record as were commitied to 
close writs ; these rolls are preserved in the 
Tower. 

CLAUSUM FREGIT, be broke the close. 
See Close. 

CLAUSUM PASGHIiE, the morrow of the 
Mtat, or eight days of Easter; the end of 
Easter; the Sunday after Easter day. 2 
hit. 157. 

CLAUSURA HEYiE, an enclosure of a 
hedge. 

CLAWA, a close or small measure of land. 
Mon. Ano. t. 2, p. 250. 

CLEAR. In asserting an estate to be of any 
given ** clear’* yearly rent, the parties should 
attend to the meaning of the word ** clear,” 
in an agreement between buyer and seller, 
which is free of all outgoings, incumbrances, 
and extraordinary charges not according to 
the custom of the country, as tithes, poor- 
rates, church-rates, &c., as these are natural 
charges on the tenant. 1 Sugd. V. ^ P, 
tol. l,p. 48. 

CLEARANCE, a certificate that a ship has 
been examined and cleared at the custom 
house. 

CLEARING, among London bankers, a me¬ 
thod adopted by them for exchanging the 
drafts of each others* houses, and settling 
the difference. Thos at half-past three 
o’clock a clerk from each banker attends at 
the clearing-house, where he brings all the 
drafts on the other bankers which have 
been paid into his house during that day, 
and deposits them in their proper drawers, 
(a drawer being allotted to each banker); 
he then credits their accounts separately, 
with the articles which they have against 
him, as found in the drawer. Balances are 
then struck from all the accounts, and the 
claims transferred from one to another, 
until they are so wound up and cancelled 
that each clerk has only to settle with two 
or three others and their balances are imme¬ 
diately paid. GUbarVs PraCm Trea. on 
Bonkingy 16—20; Taie*s Modem Cambist. 

CLEARING-HOUSE, the place where the 
operation termed clearing is carried on, 
situated in a comer of a court at the back of 
the Guardian Insurance Office, in Lombard 
Street. 

CINERGY [elergd, Fr., eJents, Lat., nx^pos, 
Gk.], the assembly or body of clerks or 
eccluiastics set apart from the rest of the 
people or laity, in order to superintend the 
public worship of Almif^hty God, and the 
o^r ceremonies of reli|p«»D, and to admi¬ 
nister spiritual counsel and instruction. 

The cleigy, in general, were heretofore 


divided into (1) regular, which Used nnder 
certain rules, bring of some reli|fiou8 order 
and were called men of religmn, or the 
religious; such as abbots, priors, monks, 
&c.; and (2) secular, that did not live under 
any certain rules of the religious orders, as 
bishops, deans, parsons, &c. Now, the term 
comprehends all persons in holy orders, and 
in ecclesiastical offices, viz., archbishops, 
bishops, deans and chapters, archdeacons, 
mral deans, parsons (either rectors or 
vicars), and curates, to which may be added 
parish clerks. 3 Stephen*s Com, 55. 
CLERICO INFRA SACROS ORDINES 
CONSTITUTO, NON ELIGENDO IN 
OPFICIUM, a writ directed to those who 
have thrust a bailiwick or other office upon 
one ill holy orders, charging them to release 
him. Reg. Orig. 143. 

CLERICO CAPTO PER STATUTUM 
AIERCATORUM, &c., a ivrit for the deli- 
very of a clerk out of prison, who is taken 
and incarcerated npon the breach of a sta¬ 
tute-merchant. Ibid. 147. 

CLERICO CONVICTO COMMISSO 
GAOLiE IN DEFECTU ORDINARII 
DELIBERANDO, an ancient writ, that lay 
fur the delivery of a clerk to his ordinary, 
that was formerly convicted of felony, by 
reason his ordinary did not challenge him, 
according to the privilege of clerks. Ibid. 
69. 

CLERICUM ADMITTENDUM, a writ of 
execution directed, not to the sheriff, but to 
the bishop or archbishop, and requiring 
him to admit and institute the clerk of the 
plrintiff. 3 BL Com. 413. 

Clericus et agricola et mercator, tempore belli, 
ut oretque, colat, commutet, pace fruuntur, 
2lD8t. 58.—(A clergyman, a husbandman, 
and a merchant, in order that they may 
preach, cultivate, and trade, enjoy peace in 
time of war.) 

Clericus non connumeretur in duabus ecelesiis, 
1 Rol. R. 454.—(A clergyman should not 
be appuiiited to two churches.) 

Clerici non ponantur in officiis. Co. Litt. 96.— 
(Clergymen should not be placed in offices.) 
Clcriciy vel monachi, ne seccularibus negotiis se 
immisceant. Perrier’s Rom. Hist. 117.— 
(Ciergyinrn or monks should not mix them¬ 
selves in secular matters ) 

CLERK [cleric. Sax., clericus, Lat.], originally 
a learned man or man of letters, whence the 
term is appropriated to churchmen, who 
were called clerks, and now clergymen ; the 
nobility ond gentry being bred to the exer¬ 
cise of arms, and none left to cultivate the 
sciences but ecclesiastics. Where the canbn 
law has full power, the word clerk” com- 
I preheuds sacerdotes, diaconi, subdiaconi, 
Icctores, acolyti, exeorcistec, and ostiarii. The 
word has been anciently used for a secular 
. priest, in opposition to a religious or regular. 

In modern usage, the word means a writer, 
one who is employed in the use of the pen, 
in an office, public or private, either for 
keeping accounts or eutering minutes. It is 
synonymous with secretary, but not always. 
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A clerk is ^nerally an officer subordinale to 
a hij^her officer, board, corporation, or private 
individual; but a secretary may either be a 
subordinate officer, or the head of a depart¬ 
ment. Blount. 

CLIENT [cliens, said to eon tun the same 
element as the verb cluere, to hear or 
obey, and is accordingly compared by Nie* 
buhr with the German word hoeriger, a 
dependant], a person who seeks advice of a 
lawyer or commits his cause to the manage¬ 
ment of one, either in prosecuting a claim, 
or defending a suit in a court of justice. 
The relation between solicitor and client, 
and the power which his situation gives the 
former over the latter, makes it impossible 
to be perfectly assured whether, in their 
transactions, the client is a free agent or 
under influence and imposition; a court of 
equity, therefore, will not let a solicitor take 
a security from his client, pending a suit by 
way of gratuity, however reasonable it 
might be; and equity will not allow a solicitor 
to make a purchase from his client whilst 
the relation subsists. 

Among the Romans, nearly all the citizens 
were comprehended in two classes, patron, 
and client. Their relative rights and duties 
were as follows:—The patron was the legal 
adviser of the client; he was the client’s 
guardian and protector, as he was the guar¬ 
dian and protector of his own children, he 
roaintainea the client’s suit when he was 
wronged, and defended him when another 
complained of being wronged by him; in 
a word, the patron was the guardian of 
the client’s interests, both public and private. 

' The client contributed to the marriage por¬ 
tion of the patron’s daughter, if the patron 
were poor; and to his ransom, or that of 
his children, if taken prisoners he paid the 
costs and damages of a suit which the patron 
lost, and of any penalty in which be was 
condemned ; he bore a part of the patron’s 
expenses incurred by lib discharging public 
duties, or filling the honourable places in 
the state. Neither party could accuse the 
other or bear testimony against the other, or 
give his vote against the other. This rela¬ 
tionship between patron and client subsisted 
fur many generations, and resembled in all 
respects the relationship by blood. It was 
the gl'''’y of illustrious families to have nnany 
clients, and to add to the number transmittecl 
to them b^ their ancestors. But the clients 
were not limiied to the 8i}/ioriKol, the colo¬ 
nies and stales connected with Rome by 
alliance and friendship, and the conquered 
states had their patrons at Rome, and the 
senate frequently referred the disputes 
between such states to their patrons and 
abided by their decision. 

In the* Greek writers on Roman hbtory, 
patronus is represented by T/HMrrdnjj, and 
cliena by The early Romans thre%? 

a sanctity around this obligation on tbe pa¬ 
tron’s part. It was expressly enforced by a 
law of the Twelve Tables,pafroniw, si clienti 
/raidemfecerit, sacer esto. Virgil, many 
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ages after, places the unjust patron in Tar¬ 
tarus, among tbe violators of natural and 
mural decorum : Ale quibus invisi /ratres, 
pulsatusve parens, et fraus innexa clienti, E. 
vi. 608. This state of mutual dependence, 
which commenced with the monarchy, was 
productive of the happiest effects; till, va 
riches and pride increased, new duties 
were imposed on tbe clients; they were 
harassed with constant attendance, and mor¬ 
tified by neglect; in a word, they were little 
better than slaves. Smith's Diet, of /Intiq, 

CLOERE [cloaca, Lat.], a prison or dungeon. 

CLOSE, a field or piece of ground parted off 
from other fields or common ground, by 
banks, hedges, &c. Every entry upon an¬ 
other’s lands (unless by the owner’s leave, 
or in some very particular cases) is an injury 
or wrong, for satisfaction of which an action 
of trespass will lie to recover such damages 
as a jury may think proper to assess, and 
this injury is called trespass quare cUtnsum 
fregit, or trespass for breaking a man’s 
close. 

CLOSE ROLLS, and CLOSE WRITS royal 
letters, under the Great Seal, addressed to 
particular persons for particular purposes, 
which, because they are not intended for pub¬ 
lic inspection, are ^closed and aealed, and 
recorded in the close rolls; hence their name. 
2 Bl, Com, 346. 

CLOUGH, a valley. Domesdny. Also an 
allowance of two Ihs. in every cwt. for the 
turn of tbe scale, on buying goods whole¬ 
sale by weight. Lex Mercai. 

CLUB-LAW, regulation by force; the law of 
arms. 

CLUBS, or CLUB-HOUSES, associations to 
which individuals subscribe for purposes of 
mutual entertainment and convenience; the 
affairs of which are generally conducted by 
a steward or secreta^, who acts under the 
immediate superintendence of a committee. 
The members of a club, merely as such, are 
not liable for debts incurred by the commit¬ 
tee, for work done or goods supplied to the 
club. 

CLYPEUS, a shield; metaphorically, one of 
a noble family. Clgpei prostrati, a noble 
family extinct*. Mat. Paris, 463. 

COADJUTOR, an assistant, helper, or ally; 
particularly a person appointed to assist a 
bishop, being grown old or infirm, so as not 
to be able to perform bis duty. 52 Geo. 111., 
c. 62; 1 Gibs. Cod. 165. 

COAL-NOTE, a particular description of pro¬ 
missory note in the coal trade, for which 
there are some peculiar provisions, it having 
been enacted, that all lightermen and other 
buyers or contractors of coal aboard ship, in 
the port of London, shall, at the time of 
delivery of such coals, either pay for the same 
in ready money, or give their promissory noie 
for payment, expressing therein the words 
value received in coals,” and that such 
notes may be protested and noted as inland 
bills; and that in default of such protest or 
noting, and notice thereof given to the en¬ 
dorsers wiihin twenty days after noorpay- 



oient, they shall be discharged from liability; 
and it » enacted, that such buyer of coais, 
and the master of the vessel, shall, for re- 
lusioe to insert the words ** value received in 
cnals,** or receiving a note for coals without 
those words, forfeit 100/. 3 Geo. II., c. 26, 
§§ 7 and 8. Upon this act it has been decided, 
that it extends only to contractors for coals, 
and to cases between an indorser and indor¬ 
see : and that though the act directs that 
the instrument shall be drawn in a particular 
form, under a severe penalty, yet, if drawn in 
s different form, it is not void, and that the 
effect of the act is only to subject a party to 
a penalty. 

COAT-ARiVlOUR, heraldric enaigna which 
Richard I. brought from the Holy Land, 
where they were first invented, and painted 
00 the shields of the knights, to distinguish 
the variety of persons of every Christian 
nation who resorted thither, and* who could 
not, when wrapped up in steel, be other¬ 
wise known or ascertained. See Chivalry, 

COURT OF. 

COCHERIXGS, or COSHERINGS, Irish 
exactions, or tributes, now reduced to chief 
rents. See Bonaugmt. 

COCK.PIT, a name familiarly given to the 
Judicial (committee of the Privy Council. 

COCKET, a seal belonging to the custom 
boose, or rather a scroll of parchment, sealed 
and delivered -by the officers of the custom 
boose to merchants, as a warrant that their 
tnercbandixes are customed. 11 Hen. VI., 
c. 15; likewise a sort of measure. Fieta, 
1 2. c. 9, 

COCK^ETUS, a boatman, cockswain; con¬ 
tracted into coxen. CoweL 

CODE, a collection or system of laws. The 
collection of laws and constitutions, made by 
orderof the emperor Justinian,is distinguished 
by the appellation of “ The Code,” by way 
of eminence. Tke CodeNapoleon, or civil code 
of France, proceeding from the French revo¬ 
lution, and the administration of Napoleon, 
while Pint Consul, effected great changes in 
the laws of that country. In 1800 Bonaparte 
directed a comroisasion of jurists of the first 
eminence in France, under the precedency 
of Camhachres, to frame a code of laws 
lor the kingdom. The cooiinission consisted 
ofTronchci, president of the Court of Cas¬ 
sation, Bigot de Pr^aineneii, Portalis, and 
Malleville. The first code which was framed, 
and of which a prqjet was printed early in 
1801, was sent to the different courts of jus¬ 
tice for their remarks and suggestions. The 
remarks aud suggesiions were also printed, 
and the whole was then laid before the sec¬ 
tion of legislation of the Council of State, 
consisting of Boulay, Berber, Emmery, Por- 
talii, Roederer ^al, and Thibaudeau. 
Bonaparte and Cambachres, his colleague in 
the consolship, took an active part in the 
debate. The various heads of the code were 
suece^ively discussed, and then laid before 
the tribunate, where some of the provi?ions 
met with conitderable opposition. At length 
the code passed both the tribunate and the 


lecisladve body, and was promulgated in 
1804, as the ‘Code Civil des Fran^ais.* 
When Napoleon became emperor, the name 
was changed to that of Code Napoleon, by 
which it is still often designated, though it 
is now styled by its original name of Code 
Civil. A Code de Procedure Civile, a Code 
de Commerce. Code d’lnstructionCriniinelle, 
and Code Pdnal, were afterwards compiled 
and promulgated under Bonaparte’s admi¬ 
nistration. To these was subsequently added 
a Code Forestier, or regulations concerning 
the forests, which was promulgated under 
Charles X. in 1827. All these codes are 
sometimes called * Les six Codes.’ A Code 
de la Conscription, and a Code Militaire, 
were also promulgated under Napoleon. 
All these codes under his administration are 
sometimes confusedly designated by the 
name of the Code Napoleon. Life o/Napo^ 
leon, by Vieusseux; Savigny; Vom Bern/ 
unsrer zeit se zur Getzgebung und Rechtsunz- 
* senehaft. 

CODEX GREGORIANUS, and HERMO- 
GENIANUS. It does not appear quite 
certain whether this title denotes one or two 
collections. The general opinion, however, 
is,'that there were two codices, compiled re¬ 
spectively by Gregorianus and Hermogenla- 
nus, who are sometimes, though, as it seems, 
incorrectly, called Gregorius and Hemoge- 
nes. The coilex of Gregorianus consisted of 
thirteen books at least, which were divided 
into titles. The fragments of tills codex 
begin with constitutions of Septimius Seve- 
rus, and ends with Diocletian and Maximian. ^ 
The codex of Herinogenianus, so far as ,ue 
know of it. Is only quoted by titles, and it 
also contains constitutions of Diocletian and 
Maximian; it may perhaps have consisted 
of one book only, and it may have been a 
kind of supplement or continuation to, nr an 
abridgment of, the other. The name Her- 
mogeuianiis is always placed after that of 
Gregorianus when this code is quoted. 
Smith's Diet, of Antiq, 

CODEX JUSTINIANEUS. In February of 
the year a.d. 528, Justinian appointed a 
commission, consisting of ten persons, to 
make a new collection of imperial conbtitu- 
tions. Among these ten were Tribomanus, 
who was afterwards employed on the Digesta 
and the InstUutiones, and Theophilus, a 
teacher of law at Constantinople. The 
commission was directed to compile one 
code from those of Gregorianus, Hermoge- 
ntanus, and Theodosius, and also from the 
consiitutioiis of Theodosius made subse¬ 
quently to bis code from those of his suc¬ 
cessors, and from the constitutions of Ju«- 
tinian himself. The instructions giren to 
the commissioners empowered them to omit 
unnecessary preambles, repetitions, contra¬ 
dictions, and obsolete matter; to express the 
laws to be derived from the sources above 
mentioned in brief language, and to place 
them under appropriate titles; to add to, 
take from, or vary the words of the old con¬ 
stitutions, when it might be necessary; but 
K 



COG 


( 114 ) 


COG 


to retain the order of time in the sereral l>y which he alleges the rig^t or mle to in 

constitutions, by preserfing the dates and that person by whose com in and he aiietl. 

the consuls’ names, and also by arranging Stephen*s Plead, 225. Coffnizance of pleas 

them under their several titles in the order is a privilege granted by the Crown to a cii) 

of time. The collection was to include re- or town, to hold pleas of all contracts, &c 

scripts and edicts, as well as constitudones, within the liberty of the franchise; *and when 

properly so called. Fourteen months after any person is impleaded for such matten in 

the date of the commission, the code was the courts of Westminster, the mayor, &c., 

completed, and declared to be law, under of such franchise may ask cognisance of the 

the title of the Justinianeus Codex i and it plea, and demand that it shall be determiDed 

was declared that the sources from which before them i but if the courts at Westmin- 

this code was derived, were no longer to have ster are possessed of the plea before cogoi- 

any binding force, and that the new code sance be demanded, it is then too late, 

alone should be referred to as of legal Termes de Ley. 

authority. Smith*s Diet, of Antiq. COONISOR, and COGNISEE, the former w 

CODEX THEODOSIANUS. In the year he who passes or acknowledges a fine d 

429, Theodosius II., commonly called Theo- lands or tenements to another; the latter» 

dosius the younger, appointed a commission the person to whom the fine of the siid 

consisting of eight persons, to form into a lands, &c., is acknowledged. 32 Hen. VIII., 

code all the edicta and leges generales from c. 5. 

the time of Constantine, and according to COGNITION, the process whereby molesu- 
the model of those of Gregorianus and Her- tion is determined. ^ Scotch Diet. 
mogenianus. In 435, the instructions were COGNITIONES, ensigns and arms, or a mlli- 
renewed or repeated; but the commissioners tary coat painted with arms. Mat. Par, 

were now sixteen in number. Antiochus 1250. _ 

was at the bead of both commissions. It COGNITIONIBUS MITTENDIS, an abo- 
seems, however, to have been originally the lished %vrit to one of the Justices of the 

design of the enmeror, not only to make a Common Pleas, or other, who has power 

code which should be supplementary to, and to take a doe, who having taken the fine 

a continuation of, the codex Gregorianus defers to certify it, commanding him to cer- 

and Hermi^enianus, but aHo to complete a tify it. Oriy. 68. 
work on Roman law from the classical Copnomen majorum eet ex sanyuisu traebm, hoc 
jurists, and the constitutions prior to those tfi/riiisecimi est; agnomem extrisueam eh 

of Constantine. However this mav be, the eventu. 6 Co. 65.^Cf‘he cognomen af an- 

first commission did not accomplish this, cestors is derived from blood, and is intrianc; 

and what we have now is the cenie which an agnomen arises from an event, and is ez- 

was compiled by the second commission. trinsic.) 

This code was completed and promulgated COGNOVIT ACTIONEM (he has confessed 
as law in the Eastern empire in 438, and the action). A defendant’s written confetsios 

declared to be the substitute for all the con- of an action brought against him, to which 

stitutions made since the time of Constan- he has no available defenre. It is usually 

tine. In the same year the code was for- upon condition that he shall be allowed a 

warded to yalentinian HI., the son-in-law certain time for the payment of the debt or 

of Theodosius, by whom it was laid before damages, and costs. It is supposed to be 

the Roman senate, and confirmed as law in given in court, and it impliedly authorises 

the Western empire. Ibid. the plaintiff’s attorney to do every tbinjr 

CODICIL [^co^culue, from codex, Lat., a little necessary in order to obtain judgment. The 

book or writing], a supplement to a will, cognovit should be given after declaratoo, as 

containing anything which the testator wishes required by 1 Wro. IV., c. 7, § 7» in order 

to add, or any explanation or revocation of not to be affected by 6 Geo. IV., c. 16, § 

wbat the will contains. 108; if it be given after plea pleaded, it 

COFFERER OF^ THE QUEEN’S HOUSE- contains an agreement to withdraw the plea, 

HOLD, a principal officer of the royal in which case it is termed a cepnooff aeftoaesi 

establishment, next under the control- reHctd ver^icatione (he has confessed the 

ler, who, in the counting-house aud else- action, having aliandoned the plea). A mere 

where, has a special charge and oversight cognovit does not require any stamp, but if 

of the other officers, whose wages be pays. it he of the value of 20L or upwards, 

He passes his accouDts in the Exchequer. and contain any terms of agreeinent, as ij 
39 EHe., c. J. it be payable by instalments and implies an 

Coaitationis pcenam nemo meretur. 2 Inst. Jur. agreement to wait accordingly, it must b( 

Civ. 658.—(No man deserves punishment stamped as an agreement, and it may b< 

for a thought.) 8tamped,likeother agreements not underteal 

COGNATI, relations by the mother’s side. within twenty-one days after it is executed 
COGNATIONE. See Cousbnaob. without payment of any penalty. By 1 & ^ 

COGNIZANCE, or CONUSANCE, the hear- Viet., c. 110, § 9, no cqgnootf given by an] 
iiigof a thing judicially; also an acknowledg- person shall be of any force, unless then 

ment^ of a fine; and in replevin it is tue shall be present some attorney of one of th^ 

pleading of a defendant who has acted as Superior Courts on behalf of such person 

bailiff, ac, to another, in making a distress, expressly named as attorney at his request 
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fo iafunn him of the nature and efTfct 
thereof before it is executed, which attorney 
shall subscriiio his name as a witness to the 
due execatioo thereof, and thereby declare 
himielf to be attorney for the person exe- 
coiiiut the same, and state that he subscribes 
«such attorney. Sec. 10 enacts that if not 
executed in this manner, it shall not be ren¬ 
dered falid by proof that the person execut- 
in; the tame did, in fact, understand the 
nature and effect thereof, and was fully in¬ 
formed of the sane. The 3 Geo. IV., c. 39, 

$ 3, caacts that every cof^novit given in the 
Court uf Queen’s Bench, or a true copy 
thereof, if given in any other court, shall, 
together with an affidavit of the time of the 
exfcutioo thereof,be filed as therein directed, 
within twenty-one days after exeentiou, 
otherwise the same shall be void against the 
assignees, if the defendant become bankrupt. 

The 6 & 7 Viet., c. 66, provides that in 
adffition to the book directed to be kept by 
the 3 Geo. IV., c. 39, and which might be 
bspected for 6d., another book or index 
slull be kept, containing the names, addi- 
tiona, and descriptions of the respective 
defeodants or persons giving any cognovit, 
hot containing tio further particulars thereof, 
which book might lie inspected by any per- 
SOD on payment of la. in addition to the 
iformid 6d. This statute was passed to pre- 
wst frauds on creditors by secret cognovits. 
tiUredei wni persond censentur, propter tmt- 
tatm jwrit quod kabent. Co. Lit. 163.— 
(Coheirs' are deemed as one person, on 
icconot of the unity of law which they 
possess.) 

COHEIR, one of several among whom an in- 
Herirance is divided. 

COHEIRESS, a woman who has an equal 
fh^re of an inheritance with other women. 
OjHUAGIUM, a tribnte paid by those who 
Dft promiscuously in a market or fur. Du 
Cesge. 

COlP, the badge of seijeants at-law, who are 
tilled setjeantf of Che coif, from the lawn 
patch or coif they wear on their heads under 
thnr caps when they are created seijeants. 
COJGNB, horse-meat, man’s meat and money 
St ^easore. Irish Term, 

[eo^a, Fr., ometw, Lat., a wedge], a 
piece of metal atamped with certain marks, 
sad made current at a certain value. Strictly 
(peaking, coin differs from money, as tli't* 
ipedes dififera from the genus. Money is 
say icatter, whether metal, paper, beads, 
(hells, &c., which have currency as a medium 
io conmerre. Coin is a particular species, 
slwAji made of noetal, and struck according 
to t certun process called coining. The 
coiaing of money is in all States the act of 
fhe sovereign power; and, as money is the 
toediura of commerce, it is the Crown’s pre- 
'^^ve, as arbiter of domestic commerce, 
to rive it authority or make it current. 

the most nndeot coin of which we have 
•ay knowledge, is the Persian gold coin, 
<^Uail the darie, tapeuds, stamped on one 
nde with the figure of an archer, crowned 
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and kneeling upon one knee, and on the 
other with a sort of ouadrata incusa, or deep 
cleft. Oenesius (Heb, Lexicon) supposes 
the name to be derived from an ancient Per¬ 
sian word, signifying king or royal palace, or 
the bow of the king, in allusion to the figure 
stamped upon it. llie value of the daricus 
in our money, computed from the drachma, 
is 16s. 3d, ; but if reckoned in comparison 
vrich our gold mouey, it is worth much more. 
Jakn^s Jutiq, c, vii. § 117. 

cold-water-ordeal, the trUl which 
was ordinarily used for the common sort of 
people, who, having a cord tied about them, 
under their arms, were cast into some river, 
and if they sunk to the bottom until they 
were drawn up, which was in a very short 
limited space, then were they held guiltless: 
but such as did remain upon the water were 
held culpable, being, as they said, of the 
water rejected and kept op. Verstegan^s 
Rest, of Decayed Intelligence, 

C0LIBER1>, tenants in socage, particularly 
such villains as were manumitted or made 
freemen; but they had not an absolute 
freedom, for though they were better than 
servants, yet they had superior lords, to 
whom they paid certain dnties, and in that 
respect they might be called servants, though 
they were of middle condition, between 
freemen and servants. Du Cange. 

COLLATERAL, indirect, sideways, that which 
bangs by the side; applied in several ways, 
thus:— collateral assurance, that which is 
made over and above the deed itself; colla¬ 
teral consanguinity or kindred, which descend 
from the same stock or ancestor as the 
lineal relatiuns, but do not descend from 
each other, as the issues of two sons; colla¬ 
teral issue, where a criminal convict pleads 
any matter allowed by law, in bar of execu¬ 
tion, as pregnancy, pardon, an act of grace, 
or diversity of person, viz., that he or she is 
not the same that was attainted, &c., where* 
on collateral issue is taken, and tried by a 
yurj instanter: collateral security, where a 
deed is made of other property, besides that 
already mortgaged, for the better safety of 
the mortgagee; collateral utarranly was 
where the heir's title to the land neither was, 
nor could have been, derived from the war¬ 
ranting ancestor, as where a younger brother 
released to his father’s disseisor, with war* 
ranty, this was collateral to the elder brother. 
The i^hole doctrine of collateral warranty 
seems repugnant to plain and unsophisticated 
reason and justice; and eten its technical 
grounds are so obscure that the ablest legal 
writers are not agreed upon the subject. 
Wright*s Tenures, 168; GUberVs Tenures, 
143. But now warranty is abolished by 3 & 
4 Wm. IV., c. 74, § 14. 

COLLATIO BON DRUM (a contribution of 
goods). Where a portion of money, ad* 
vanced by the father to a son or daughter, is 
brought into hotchpot, in order to have an 
eqnal distributory share of bis personal 
estate at his death, according to the inteitt 
of the 22 & 23 Car. II., c. 10. 

k2 
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COLLATION, the comp«risoa.of with 
iti ori^oal to atcertam its conforinily; or 
the report of the officer who made the com¬ 
parison. 

COLLATION TO A BENEFICE, where the 
bishop and patron are one and the same 
person; in which case the. bishop cannot 
present to himself, but he does, by the one 
act of collation or conferring .the beneBce, 
the whole that is done in common cases both 
by presentation and institution. 2 BL Com, 
22 

COLLATIONE FACTA UNI POST MOR- 
TEM ALTERIUS, a writ directed to justices 
of the Common Pleas, commanding them to 
issue their writ to the bishop, for the ad¬ 
mission of a clerk in the place of another 
resented bj the Crown, where there had 
een a demise of the Crown during a suit; 
for judgment once passed for the kin^s clerk, 
and he dring before admittance, the Idng may 
bestow ^ presentation on another. Reg. 
Orig. 31. 

COLLATIONE HEREMITAGII, a writ 
whereby the king conferred the keeping of an 
hermitage upon a clerk. Reg. Orig. 303,308. 

COLLATION OF SEALS, when unon the 

^ same label one seal was set on the oack or 
reverse of the other. 

COLLEGE Icollegid], a civil corporarion, 
company, or society of men, having certmn 
privileges and endowed with certain revenues, 
Piunded by royal license. An assemblage 
of several* of these colleges is called a 
university. 

COLLEGIATE CHURCH, a religions house 
built and endowed for a society or body cor¬ 
porate, a dean or other president, and secular 
priests as canons or prebendaries. 

Collegium eel socielasplurium corporum simul 
hafniantium. Jenk.Cent.229.—(Acollrgeis a 
society of several persons dwelling together.) 
COLLIGENDUM BONA DEFUNCTI, 
lettere ad, in defect of representatives and 
creditors to administer to an intestate, &c., 
the ordinary may commit administration to 
auch discreet person as he approves of, or 
mnt him these letters to collect the goode of 
the deceased, %vhich neither makes him' exe¬ 
cutor nor administrator; his only business 
lieing to keep the goods in his safe custody, 
and to do other acts for the benefit of such as 
are entitled to the property of the deceased. 
2 BL Com. 505. 

COLLISION OF SHIPS, ships running foul 
of each other. The remedy is either an 
action at law, or a suit in the Court of Ad¬ 
miralty. The possibilities under which a 
collision may occur have been thus stated: 
—In the first place, it may happen without 
blame being imputable to either party; as 
where the Toss is occasioned by any other 
greater body, in that case the misfortune 
must be borne by the party on whom it hap¬ 
pens to light, the other nut being responsible 
to him in any degree. Secondly, a misfortune 
of this kind may arise where both parties are 
to blame, where there has been a want of 
due diligence or of skill oii both sides; In 


such a case the rule of law is, that the lo$s 
must be apportioned between ibetn, ai 
having been occasioned by the fault of both 
of them. Thirdly, it may happen through 
the misconduct of the suffering party only, 
and then the rule is that the sufferer must 
bear bis own burden. Lastly, it may have 
been the fault of the ship which ran the other 
down, and in that case the injured party 
would be entitled to an entire coinpensation 
from the other. 

It is further a general rule, that the law 
imposes upon the vessel, having the wind free, 
the obligation of taking proper measures to 
et out of the way of a vessel, that she close 
auled, and of showing that she has done so, 
and if not, the owners of her are responsible 
for the loss which ensues. 
COLIJSTRIGIUM. a pillory. 

COLLOQUIUM, a talking together or affirm¬ 
ing of a thing, laid in declarations for words 
in actions of slander, &c. 

COLLUSION, a deceitful agreement or con¬ 
tract between two or more persons, for the 
one to bring an action against the other, to 
some evil purpose, as to defraud a third per¬ 
son of his right, &c. 

COIX)NUS, an husbandman or villager, who 
was bound to pay yearly a certain tribute; 
or, at certain times in the year, to plough some 
part of the lord’s land; hence the word 
clown. 

COLONY [coUre, Lat., to cultivate], a com¬ 
pany or body of people removed from their 
mother-cofintry to a remote province or 
country, where* they form a settlement under 
the sanction of the government. Also, the 
place where such a settlement is formed, ai 
the colonies belonging to Great Britaiu in 
the East and West Indies, North America, 
&c. 

The Privy Council and the House of Lords 
are the two tribunals before which are re¬ 
viewed the decisions of all the colonial and 
foreign judicatures of this vast empire, except 
in cnminal cases, which are appealed from 
to the Court of Queen’s Bench. 

The Greeks and Romans settled their 
countrymen in a variety of places. Acts 
xvi. 12. 

COLOR, a term of the ancient rhetoricians, 
and early adopted into the language of 
pleading. It is an apparent or primAfa>ii 
right; and the meaning of the role, that 
pleadings in confession and avoidance should 
give color, is that they should confess the 
matter adversely alleged, to such an extent, 
at least, as to admit some apparent right tu 
the opposite party, which requires to be 
encountered and avoided by the allegation 
of new matter. Color is either express, i. c, 
formally inserted in the pleading; or implied, 
which is naturally inherent in the structure 
of the pleading. Stephen's Plead. 233 ; 3 
Bl. Com. 309. 

COLOR OF OFFICE, an act unjustly done 
by the countenance of an office, being 
grounded upon corruption, to which the 
office is as a shadow and color. Phwd. 64. 
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GOLPICBS, younif poles, which, beio^ cat 
down, are made leaven or lifters. BlownU 
COLPO [a amo de cere], a small wax candle. 
OjMBAKON ES, the fellow barons or com- 
moDsltv of the Cinque Ports. 

COM BATE RRi€) Sax., ftwn, Brit., 

comb, En^.], a valley or piece of low ground 
between two hills. ICeii. Gha. 
COMBINATION, an assembly of men met to 
perpetrate unlawful acts. 6 Geo. IV., c. 
129 . 

COMBUSTIBILITY, PRETERNATURAL. 
A question may arise in cases where penons 
are found burnt to death, and that is, can 
there be such a thing as preternatural com- 
butibility of the human body ? Several cases 
are recorded, by which it appears that the 
phenomenon has been produced by the long 
and immoderate use of spirituous liquors. 
Some dedactions have been drawn from these 
cases, vis.: (1.) The suMects were nearly all 
teraales, and they were far advanced in life. 
(2.) Most of the individuals had, for a long 
time, made an immoderate use of spirituous 
liquors, and they were either very fat or very 
lean, (d.) The combustion occurred acci« 
dentally, and often from a slight cause, 
inch as a candle, a coal, or even a spark. 
(4.) The combustion proceeded with great 
rapidity, usually consuming the entire trunk, 
wbiie the extremities, as the feet and hands, 
yereoccasionally left uninjured. (5.) Water, 
instead of extinguishing the flames, which 
proceeded from the parts on fire, sometimes 
gate them more activity. (6.) The fire did 
very little damage, and often did not affect 
the combnstible objects which were in con- 
tact with the human body, at the moment 
when it was burning. (7.) The combustion 
of these bodies left as a residuum, fai, fostid 
tthfs, with an unctions, stinking, and very 
peoetrating soot.. (8.) The combustions have 
pccQired at all seasons, but most frequently 
is winter, and in northern as well as southern 
cDuatries. 

Ai to its cause various opinions have been 
promul^ted. 8ome suppose that there it an 
alcoholic impregnation of the body, and that 
the actual c<»ntaet of fire is necessary to 
produce it. But there is no proof of such a 
tatontion of the organs; and if it were to, it 
Would not, judging from comparative ex¬ 
periments, render the body combu9tible. 
Aaother theory refers the combustion to the 
igency of the electric fluid. It is difficult, 
l^myer, on this hypothesis, to explain the 
rapidity of the combustion, and the complete 
eduction of the body, or its parts, to ashes. 
It has also been referred to an internal dr- 
compoiitinn, and the formation of new pro¬ 
ducts, which are highly inflaRunalde. 
Anoiber opinion is, that phosplmrated by- 
dr(^en may be generated in the system, an 
explanation which will almost justify the 
^m in common use—spontaneous ■ com- 
bustion. 

These cases differ from ordinary com- 
buuion, which reouires large quantities of 
fuel to convert (he body into ashes. It is also 


slow in its progress, and the heat required 
being high, extends itself to surrounding 
substances. It is often incomplete, and 
particularly so as to the bones. There will 
also be blisters, scars, &c., on various parts 
of the unconsumed body. But the empy- 
reuiuatic odour, and the moist and sooty 
matter resting on the furniture and walls are 
wanting, and, if Fontenelle lie correct, the 
hair, the most combustible part of the human 
frame. Is never burnt, while the liver and 
spleen are always so. 

The application of these distinctions In 
medico-legal cases is manifest. Beck's Med, 
Jwisp, 675. 

It is well known that vegetable substances, 
when highly dried and closely heaped, will 
frequently burst into flame. 

COMBUSTIO PECUNIiE, the ancient way of 
trying mixed and corrupt money, by melting 
it down upon payments into the Exchequer. 

COME CEO, as well for this. 

COMITATUS, a county. 

COMITATU COMMISSO, a writ or com¬ 
mission whereby a sheriff is authorised to 
enter upon the charge of a county. Reg, Orig, 
295. 

COMITATU ET CASTRO COMMISSO, a 
writ by which the charge of a county, togetW 
with tne keeping of a castle, is committed to 
the sheriff. Ilnd, 

COMITES, earls. 

COMITIVA, a companion or fellow traveller; 
a troop or company of robbers. 

COMITY OF NATIONS, the most appropriate 
phrase to express the true foundation and 
extent of the obligation of the laws of one 
• nation within the territories of another. It it 
derived altogetbrr from the voluntary consent 
of the latter; and it is inadmissible, when it is 
contrary to its known policy, or prejudicial 
to its interests. In the silence of any positive 
rule, afiirroing, or denying, or restraining the 
operntioD of foreign laws, courts of justice 
presume the tacit adoptiou of them l»y their 
own government, unWss repugnant to its 
policy. It is nut the comity (courtesy) of the 
courts, but the comity of the nation, which 
is aclministerrd and ascertained in the same 
way, ami guided by the same reasoning, l)y 
wlucb all other privileges of the municipid 
law are ascertained and guided. Story's 
of Laws, § 38. 

COMMANDERV, a manor or chief messuage 
with lands and tenements thereto aimertain- 
ing, which belonged to the priory of at. John 
of Jerusalem, in England; be who had the 
government of such a manor or house was 
styled the commander, who could not dispose 
of it, but to the use of the priory, only taking 
thence his own sustenance, according to his 
degree. The manors and lands belonging to 
the priory of 8t. John of Jerusalem were 
given to Henry the Eighth, by 32 Hed. VIII., 
c..20, about the time of the dissolution of 
abbeys and monasteries: so (bat the name 
only of commanderies remains, the power 
being long since extinct. 

COMMANDITE, or IN COMMENDAM, 
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IMiitDtnlups which are limited where the 
contract U between one or more persuns, who 
are f^eneral partners, and jointly and severally 
responsible, and one or more other persons, 
who merely furnish a particular fund or capital 
stock, and thence are called ctmmandataire 
oteommendataireM, or partners in commamdUd: 
the business beini; carried on under the social 
name or firm of the general partners only, 
composed of the names of the ft^neral or 
complimentary partners, the partners in 
eomiMiMlite being liable to losses only to the 
extent of the funds or capital furnished by 
them. Code of Commerce of F)ranee, art. 23, 
24 ; Waiton on Partn. ch. 1, p. 2; Potider, 
de Societdt n. 60, 102; Story on Partn, 109, 
119, 120. 

COMMANDMENT, order, direction; also 
the offence of inducingf another to transgress 
the law, or do anything contrary to it. 
The civilians call it mandatum. 

COMMARCHIO, the confines of the land. 

COMMENDA, or ECGLESIA COMMEN> 
DATA, a living commended by the Crown 
to the care of a clerk, to hold till a proper 
pasror is provided for it. This may be tem¬ 
porary for one, two, or three years, or per¬ 
petual, being a kind of dispensation to avoid 
the vacancy of the living, and is called a 
commenda reftnere, and has been usually 
granted to bishops in the poorer sees to aid 
the deficiency in their episcopal revenue. 
There is also a oommenda reeipere, which is 
to take a benefice de noeo in the bishop’s 
own gift, or the gift of some other patron 
consenting to the same; and tliis is the 
same to him as institution and induction are 
to another clerk. But now by 6 & 7 Wm. 
IV., c. 18, no ecclesiastical dignity, office, or 
benefice shall be held t» commendam by any 
bishop unless he shall have held the same 
when the act passed; and every commendam 
thereafter ^ranted, whether to retain or to 
receive, and whether temporary or perpetual, 
shall be absolutely void. 

Commenda eet facuUae reeipiendi et retinendi \ 
beneficmm contrh jne poeiHvmn, k n^emd 
poteetate. Moor, 905.—(A commendam is 
the power of receiving and retaining a bene¬ 
fice contrary to positive law, by supreme 
authority.) 

COMMENDATORY, he who holds a church 
living or preferment ta commendam, 

GOMMENDATORS, secular persons upon 
whom ecclesiastical benefices are bestowed, 
called so, because the benefices were com¬ 
mended and intrusted to their oversight; 
they are not proprietors, but only trustees or 
tutors. Scotch Diet. 

COMMENDATORY LETTERS, such as are 
written by one bishop to another in behalf 
of any of the clergy, or others of his diocese 
travelling thither, tliat they may be received 
among the faithful; or that the clerk may 
be promoted; or necessaries administered to 
others, &c. 

COMM END ATUM. See Dipobit. 

COMMENDATUS, one who lives under the 
protection of a great man. Spelm, 


COMMERCE [commatatio meretana], the in-' 
terconrse of nations in each others* produce 
and manufactures, in which the superfluities 
of one are given for those of another, and 
then re-exchanged with other nations for 
mutual wants. There is a distinction be¬ 
tween commerce and trade; the ftaiDer 
relates to our deafings with foreign nations, 
colonies, &c.; the latter to mutual dealings 
at home. 

The affairs of commerce are regulated by 
the Law Merchant, Lex Mercatoria, or 
Commercial Law. Lord Mansfield,’* siud 
Mr. Justice BuUer ilAckbarrow v. Maeam, 2 
T. li. 631), ** may be truly said to be ^e 
founder of the commercial law of this coun¬ 
try. We all know that, from hb time, the 
great study has been to find out some cer¬ 
tain generu principles which shall be known 
to all mankind, to rule not only one parti¬ 
cular case, but to serve as a guide to the 
future. Most of us have heard those prin¬ 
ciples stated, reasoned upon, enlarged, and 
explained, till we have been lost in admira¬ 
tion at the strength and stretch of the huoDiin 
understanding.** Commercial law is based 
UMn very different principles from those 
which govern real property law, and is de¬ 
rived from a variety of sources and authori¬ 
ties—from international law, from the 
different maritime codes of ancient Europe, 
and from the imperial code of Rome. Me 
Cnttoek*$ Comm, Diet, 

Commercimm jure gentmm eommxme eewe iMef, 
et non ta monopolium et prioatam pamcormn 
qnmetum convertmduan. 3 lost.—(Com¬ 
merce, by the law of nations, ought to be 
common, and not converted to monopoly 
and the private grin of a few.) 

COMMISSARY, one who is sent or delegated 
to execute some office or duty as the repre¬ 
sentative of his superior. In ecclesia8ti<*al 
law, an officer of the bishop, who exercises 
spiritual jurisdiction in distant parts of the 
diocese. In military affairs, an officer who 
has the charge of farnishing provisions, 
clothing, &c., for an army. 

COM MISSARIATE, the whole body of officers 
in the commissaries* department. 

COMMISSION, the warrant or letters-psUent 
which ail persons exercising jurisdiction, 
either ordinary or extraordinary, have, to 
authorise them to hear or determine any 
cause or action, or do other lawfol things, 
as the commission of the Judges, &c. 'I'bere 
was formerly a High Commission Court 
founded on 1 ElU., e. I, but it was abolished 
in the reign of Charles II., though an im- 

S otent attempt was made to re-establish it 
uring the succeeding reign. 

In commerce, the order by which any one 
traffics or negotiates for another; also the 
per centage given to factors or agenta for 
transacting the business of others. 
COMMISSION OF ANTICIPATION, an 
authority under the Great Seal to collect 
a Ux or subsidy before the day. 15 Hen. 
VIII. 

COMMISSION OF ARRAY, isaned to aend 
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ioto eftrj coooCy officers to miister or setin ffiiwy parts of Enf^land, for tb^ better con- 

nflitaiy order the inhabitants of ereiy dis- reyance of the water into the sea, and pre- 

trict; bot the introdncdon of commissions serrini^ the grass upon the land. \3EUe, 

of lieatenascy, wfaidi contained in substance e, 9. 

the same powers as these commissions, COMMISSION TO TAKE ANSWER IN 
SQpeneded them. 2 8tm. Com, 597. CHANCERY, issued when defendant lives 

COMMISSION OP BANKRUPTCY, the in the country, to swear him to such answer, 

istbority formerly given by the Lord Chan- they are to be made retnrnable without de- 

eellor to certain commissioners, empowering lay, and a defendant is not to be permitted 

them to proceed in the bankruptcy uf a to crave the common dedimus. 4d<f Ordsr 

trader. Instead of a commission, a fiat now 8M Maw, 1845. 

imoes by virtue of 1 & 2 Wm. IV., c. 56, COMMISSION TO TAKE UP MEN FOR 
$ 12. WAR, issued to press or force men into the 

COMMISSION OP CHARITABLE USES, Queen’s service. Fbrt. Rep. 154. 
issues ont of Chaaoery to the bishop and COMMISSION OP TREATY WITH FO- 
others, where lands given to charitable uses REIGN PRINCES, leagues and arrange- 

sre misemployed, or there is any fraud or ments made between states and kingdoms, 

dispute concerning them, to enquire of and by their ambassadors and ministers, for the 

redress the same, &c. 43 EUe. e. 4. mutual advantage of the kingdoms in alliance. 

COMMISSION DAY, the opening day of the COMMISSIONER, a person authorised by 
ss^izei. letters-patent, or other lawful warrant, to 

COMMISSION DEL CREDERE, where an examine any matters, or execute any public 

s^eot nadertakes to guarantv to his princi- office, &c. There are many appointed for 

pd the payment of the dent due by the different iadicial purposes, as the commis- 

buyer. The phrase del credere is borrowed stoners of bankruptcy, insolvency, Ac. ( and 

from the Itanan language, in which its sig- for other purposes, an almost infinite num- 

aification is exactly eqnivdent to our word her. 

guaranty or warranty. Starve Agency^ 28. COMfifISSORIA LEX, the term applied to 
COMMISSION OP DELEGATES, issued a clause often inserted in conditions of sale, 

under the Great Seal to certain persons, by which a vendor reserved to himself the 

Qiually lords, bishops, and Judges, to sit privilege of rescinding the sale, if the pur- 

upon sn appeal to the king In the Court of chaser did not pay his purchase money at the 

Cbsnceij, where a sentence was given in time agreed on. Dig. 18, tit, 3. 

Bsy ecclesiastical cause by the archbishop. COMMITMENT, the sending a person to 
25 Hen. Vlll., c. 19, repeided by 2 & 3 Wm. prison by warrant or order, eitner for a 
IV., c. 92. crime, cooteropl, or contumacy. 

COMMISSION TO EIWUIRE OP FAULTS COMMITTEE, certain persons elected or ap- 
AGAINST THE LAW, anciently sent forth pointed, to whom any matter or bustsess is 
OB extraordinary occasions and corruptions. referred, either by a legislative body or by 
COMMISSION TO EXAMINE WITNES- any corporation or society. 

SES, issued in Chancery suits, where the COMMITTEE OF A LUNATIC, the person 
witoetses reside in the country. For the to whom the care and custody of a lunatic 
pnctice, tee Orders 8th May, 18^5,94—110. is committed by the Court of Chancery. 

Alto examining witnesses by commission, COMMllTITUR PIECE, an instrument in 
whether within or without the jurisdiction of writing on parchment, which cbarjjrei a per- 
the court, see I IVm. IV., c. son already in prison, in execniion at the 

COMMISSION OF LUNACY, issued out of suit of the person, who arrested him. 
Chaoeery to enquire whether a person re- COMMODATUM, one of those obligations 
presented to be a lunatic, he so or not. which are contracted re. He who lends to 

0(^M1SS10N-M£RCHANT. a factor is another a thing for a definite time, to be 

commonly said lo be an agent employed to enjoyed and used under certain conditions, 

kU goods or merchandize, consigned or de- without any pay or reward. Is called common 

livered to him by or for bis principal for a dans; the person who receives the thing is 

compensation commonly called factorage or called commodatariue, and the contract li 

commusion. Hence he is often called a called commodafiMi. ^ It differs from locatio 

commisiton-mercliant or consignee; and the and conductio in this, that the use of the 

good* received by him for sale are called a tlung is gratuitous. Dig. 13, tit. 6; Inetii. 

consignment. Story^e Agency, 28. iii. 14, 2. 

COMMISSION OF THE PEACE, issues Commodum ex injurii end nemo habere debet. 
oader the Great Seal for the appointment of Jenk. Cent. 161.—(No person ooght to have 
jtMticet of the peace. advantage from his own wrong.) 

C0MMI.SSION OF REBELLION, an at- COMMON, a profit which a man has in the 
tsching process, formally issuable out of land of another; it derives Its name from 

Chancery, to enforce obedience to a process the community of interest which thence 

or decree, but now abolished by the 6th arises between the claimant and the owner 

Order of 26 Augost, 1841. of the soil, or between the claimant and 

COMMISSION OF SEWERS, directed to other commoners entitled to the same right; 

certain peraont to see drains and ditches all which parties are entitled to bring ac^ 

«cU kept, and maintdned in the marshy and lions for injuries done to their respective in- 
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terestf, and that both as affainit strangers 
and a^inst each other. It is called an in¬ 
corporeal rj)(ht, which lies in grant, as if 
originally commencing on some agreement 
between lords and tenants, for some valuable 
purposes, which, by lapse of time, being 
formed into a prescription, continues, al¬ 
though there be no deed or instrument in 
writing which proves the original contract 
or ascreement. It differs from a rent, prin¬ 
cipally in freedom of enjoyment on the one 
hand, and in freedom from obligation on 
the other; which the law expresses by the 
quaint antithesis that it lies not in render, 
but in prender. It is also incidentally dis¬ 
tinguished by its fruits being always taken 
in kind, and being in general not otherwise 
measured than by liniiiiug the instruments of 
enjoyment. The 2 & 3 Wm. 1V„ c. 7, § 
enacts, that after thirty years enjoyment a 
right of common cannot be defeated by 
merely showing it commenced within time of 
memory, and after sixty years' enjoyment 
the right shall be absolute and indefeasible, 
unless it appear that the same was taken and 
enjoyed under some deed or writing. 

There are four sorts of common, viz. 

(1) Common of pasture, limited or un¬ 
limited, which is the right of feeding one's 
beasts in another's land, and this is sub¬ 
divided into;— 

(a) Appendant, which is a privilege belong¬ 
ing to the owners or occupiers of arable 
land holden of a manor, to put upon its 
wastes their commonable beasts, viz., 
horses, kine, or sheep, being such as either 
plough or manure the soil. 

(b) Appurtenant, which arises from no con¬ 
nection of tenure,nor from any absolute ne¬ 
cessity,but maybe annexed to lands in other 
lordships, or extend to other beasts be¬ 
sides such as are generally commonable, 
as swine, goats, or geese. This can only 
be claimed by grant, or by title of prescrip- 
tion, which supposes a now torgotteu 
grant. 

(c) Because of vicinage; or neighbourhood, 
which takes place where the tenants of 
two adjoining manors have suffered their 
cattle to range indiMcrimioately over both 
wastes, and it seems that either lord may 
put an end to it by erecting a fence, lu 
close connection with this, and substan¬ 
tially of the same kind is commoii of shack, 
or the right of persons occupying lands 
lying together in the same common held, 
to turn out their cattle after harvest, to 
feed promiscuously in that field. 

(d) In gross or at large, which is neither 
appendant nor appurtenant to land, hut is 
annexed to a map’s person, by granting it 
to him and his heirs by deed, or it may be 
claimed by prescriptive right, as by a 
parson of a church, or a corporation sole. 
As to the enclosure of commons, see 41 
Geo. III., c. 109, and 6 & 7 Wm. IV., c. 
115. 

(2) Common of piscary, a liberty of 
fishing in another’s water. 


(3j Common of turbary, a license to dig 
turf upon the ground of another, or in the 
lord’s waste. This is appendant or appur¬ 
tenant to a house, and not to lands, for 
turfs are to he burnt in the house, aud it 
may he in gross. 

(4) Common of estovers, or necessaries, 
a liberty of taking necessary wood, fur the 
use or furniture of a house, or farm, from 
off another’s estate. The Saxon word bote, 
is used by us as synonymoui to the French 
estovers. House-bote, then, is a sufficient 
allowance of wood to repair, or to hum in 
the house; which latter it sometimes called 
fire-bote, plough-lKite and cart-bote are 
wood to be employed in making and re¬ 
pairing all instruments of husbandry; and 
bay-bote or hedge-bote is wood for repairing 
of hay a, hedges, or fences. 2 Stephen's 
Com, 3. 

COM M ON BAR, otherwise called a bar at large 
or bksnk bar. If a plaintiff declare in trespias 
jftiare clausum fregit, for breaking his close 
in a certain parish, without naming or other¬ 
wise describing the close, if the defendant 
happen to have any freehold land in the same 
parish, be may be supposed to miitake the 
close in question for hie own, and miy 
therefore plead what is called the common 
bar, viz., that the close in which the trespass 
was committed is his own freehold. And 
then it would he necessary for the plaintiif 
to new assign, alleging that he brought his 
action in respect of a different close from 
that claimed by the defendant as his freehold. 
But by rule of court (Hilary Term, 4 Wm. 
IV.) the plaintiff Is now bound to designate 
the close or place in the declaration, by name 
or other sufficient description. Step, Plead, 
26d. 

COMMON BENCH [6afie, Sax., bench], the 
ancient name of the Court of Common rieas, 
because the pleas of cootroveraics lietween 
common persons were there tried and de¬ 
termined. C. B. sometimes stands for this 
court. 

COMMON COUNCIL, the assembly of a city 
or corporate town, empowered to make by¬ 
laws for the government of the citizens. 

COMMON DAY OF PLEA IN LAND,an 
ordinary day in court, as Octabis HUarii, 
Quindena Paschat, &c. 51 Hen. III., st. 

COMMO.N FINE, a small sum of money. 
Fleta, I 7, c. 48. 

COMMON HALL, a court in the city of 
London at which all the citizena, or such as 
are free of the citv, have a right to attend. 

COMMON INTENDMENT, ordinary mean¬ 
ing or understanding, according to the plain 
matter; not strained to any extraordinury or 
foreign sense. 

COMMON LAW [lea comiiittiits], the 
meaning of this term is very ambiguous, the 
expression being used in various senses, ac¬ 
cording to the objects with which it is con¬ 
trasted, it being so contradistinguished, 
sometimes from the statute Jaw, sometimes 
from the civil and canon law; occjasionally 
from the fear mereatoria, and frequently from 
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equity. Many nse it to designate siinplv a 
] 4 iv *' coHMioft'* to all the realm. It is also 
suinetimfs aduptetl in opposition to criminal 
lav, ivbich is certainly erroneous, since the 
coroinoii lav includes all the criininal lav, 
which is not of positifc statutory orij^n. 
•*0‘ir English lavyers,” observes Hallain 
(Midd. Ages, ii. 465), “prone to magnify 
the antiquity, like the other merits, of their 
system, are apt to carry op the date of the 
common lav, till, like the pedigree of an 
illustrious family, it closes in the obscurity 
of ancient time: Sir Matthew Hale not 
hesitating to say, that its origin is as tindia- 
coremble as that of the Nile.** It m&y upon 
the whole he receiveil as geoeridly true, that 
our common law traces its origin to the early 
usages and customs of the aboriginal Britons, 
and was necessarily augmented, in different 
ages, by the admixture of some of the lavs 
and usages of the Romans, the Piets, the 
Saxons, the Danes, and the Normans, who 
spread themselves over the country: “ our 
laws becoming as mixed as our language.*’ 

Thecommou lav includes those principles, 
usages, and rules of action, applicable to the 
government and security of person and pro¬ 
perty, which do not rest for their authority 
upon any express or positive declaration of 
the will of the legislature. 

This at once marks the leading distinction 
between com inon law {lex non scripta) and sta¬ 
tute Uw(Ieefcrt/>fa). The distinction between 
written and unwritten law is adopted from the 
Romans, who borrowed it from the Greeks 
(hut. I 1, t. 2, §§ 3, 9, 10). In thus dis¬ 
tinguishing our own laws into the scriptoi 
sufI non $eript(Uf we use the io ® 

peculiar and restrained sense; signifying by j 
it nothing more than that the original insti- 
totion and authority of the law are not set 
dawn in wriling, as is the case with acts of 
Parliament; but that it receives its binding 
poiver, as a law, from long and immemorial 
usage, and universal reception tiiroughout 
the realm. The authenticity of these 
customs, rules, and maxims, rests entirely 
upon reception and usage, as tieclared by our 
Judges, who are the sworn depositaries aud 
interpreters of our law. This common law 
U properly distinguished into three kinds. 1. 
General customs, or those applicable to and 
goTerniuglhewliolckingdom,compreheuding 
the latv of nations and the law merchant. 
2. Particular customs, i. e., affecting the iii- 
baliitants of particular districts. 3. The civil 
and canon laws, properly denominated the 
ecelcsiaatical, military, maritime, and aca¬ 
demical laws. 1 Bf. Com, 35; 1 Steph. Com. 
43; Hafe*s Hist, of the Com. Law, c. 3; 
Bii^e. Americana, voL iii. p. 394; Machine 
toth*8England, 274 ; I Kent*8 Com. 447,468. 
COMMON PLEAS, THE COURT OF, one 
of the three Superior Courts of common 
law at Westminster. It was detached from 
the King’s Court (Aula Regis) for the dcci- 
•km of civil suits, when neither the royal 
interest, nor any matter savouring of a rri- 
■ mioal nature is concerned, as early as the 


reign of Richard I., and the I4tb clause of 
Magna Charta enacted, that it should not 
follow the King’s Court, but he held in some 
certmii place, which is at Westminster. 
This court has exclusive jurisdiction over 
real actions, and it is now made, by 6 & 7 
Viet., c. 18, the appeal court from the re¬ 
vising barristers’ courts. None but serjeants 
at law can practice in this court, when sitting 
tn banco. It was suddenly opened to the 
whole profession, on the 25th April, 1834, 
by royal warrant. The serjeants, however, 
after an acquiescence of five years, success¬ 
fully impeached the validity of the warrant, 
denying the authority of the Crown to 
issue it, and insisting upon their right to 
the monopoly of practice in the court; and, 
therefore, ever since the 11th January, 1840, 
the court has remained closed. 10 Bing. 571; 
SBing., N. C., 187, 232; Chittg^s Gen. 
Prac. vol. ii. 382. 

COMMON PRAYER [precespublicss], the 
liturgy, or public form of prayer prescribed 
by the church of England to be used in all 
churches and chapels, and which the clergy 
are enjoined to use under a certain penalty. 

I Eliz.,c.2; 13&14 Car.II., c. 4. 

COMMON WEAL [6on»in publicum'], the 
common good. 

COMMONALTY[pqptt/tfx,pIeia, communitas^, 
the people of England. 2 Inst. 539. 

COMmONANCE, the commoners, or tenants 
and inhabitants, who have the right of com¬ 
mon or commoning in open field. Cowel. 
COMMONS HOUSE OF PARLIAMENT, 
the lower House, so called, because the 
Commons of the realm, that is, the knights, 
citizens, and burgesses returned to Parlia¬ 
ment, representing the whole body of the 
Commons, sit there. See Parliament. 

COMMONWEALTH, the social state of a 
country, without regarding its form of go¬ 
vernment ; also, a republic, or that form of 
government in which the administration of 
public affairs is open to all, with few, if any, 
exceptions. 

COMMORANCY, an abiding, dwelling, con¬ 
tinuing, or lying in a certain place. 

COMMORTH, or COMOftTH [cymmorth, 
Brit., subsidium, Lat.], a contribution which 
was gathered at marriages, and when young 
riests said or sung the first masses. Pro- 
ihited by 26 Hen. Vlll., c. 6. Cowel. 

COMMOTE, half a cantred or hundred in 
Wales, containing fifty villages. Stat. 
WalluB, 12 Edwd. I. Also a great seignory 
or lordship, and may include one or divers 
manors. Co. Litt. 5. 

COMMUNE CONCILIUM REGNI ANG- 
LLE, the common council of the King 
and people assembled in Parliament. 
COMMUNIA PLACITA NON TENENDA 
IN SCACCARIO, an ancient writ directed 
to the treasurer and barons of the Exchequer, 
forbidding them to hold plea between com¬ 
mon persons (i. e., nut debtors to the King, 
who alone originally sued and were sued 
there,) in that court, where neither of the 
parties belonged to the same. Reg. Orig, 
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187» now sapeneded by 2 & 3 PTm. /F., c. 
39. 

COMM UNI GUSTODIA, an obiolete writ 
which anciently lay for the lord, whose te¬ 
nant, holding by knight’s service, died, and 
left his eldest son under age, agunst a stran¬ 
ger that entered the land, and obtained the 
ward of the body. Reg^ Orig. 161; 1 & 2 
Car, //., c. 24. 

Communis error facit Jus, 4 Inst. 240.^(Coni- 
mon error makes a right.) 

** It has been sometimes said,” observed 
Lord Ellenborough, in Isherwood v. Oldknow, 
3 M. & S. «^6, ** communis error facit jus j 
bat 1 say, eomnitiiMf optnro is evidence of 
what the law is, not where it is an opinion 
merely speculative and theoretical, floating 
in the minds of persons, but where it has 
been made the groundwork and snbstratum 
of practice.” 

Lord C. J. Denman remarked iO'ConnsU 
V. Reg., House of Lords, edited by Leahy), 
*’when, in the purenit of truth, we are 
obliged to investigate the grounds of the law, 
it is plain, and has often been proved by re-1 
cent experience, that the mere statement and 
re-statement of a doctrine—-the mere repeti- j 
tion of the cantUena of lawyers—cannot 
make it law unless it can be traced to some 

, competent authority, and If it be irrecon- 
cileable, to some clear legal principle.” 

COMMUNIS VIXATRIX, a common (female) 

< lirawler, a scold. 

COMMUNITY, a society of people living in 
the same place, under the same laws and 
regulations, and who have common rights 
and privileges. 

COMMUTATION, conversion $ the change of 
a penalty or punishment from a greater to a 
less; or giving one thing in satisfaction of 
another, as commuting tithes into a rent 
charge, &c. 

COM PAN AGE, all kinds of food, except bread 
and drink. Spel. 

COMPANION OF THE GARTER, one of 
the kniehts of that most noble order. 

COMPANY [from con and pagus, Lat., one of 
the same town, or con and parut, one that 
cats of the same mess], a society of mer¬ 
chants or other persons joined in a common 
interest for the purpose of carrying on some 
commercial or industrial undertaking. Com¬ 
panies have generally been divided into two 
great classes(1) exclusive, or joint-stock 
companies; (2) open and regulated compa¬ 
nies. Me CuUoch*s Comm. Diet. 

*^OMPASS, an instrument used by mariners to 
point out the coarse at sea. It consists of a 
circular box, containing a card or fly, on 
which are drawn the several points of the 
compass, and the magnetic needle, which 
has the property of turning one of its ends 
to the North pole. The box Is covered with 

? [lass, to prevent the motion of the card 
rom being disturbed by the wind. The 
utility of this instrument results from the 
magnetic virtue of the needle, through which 
it constantly places itself in a direct line from 
. pole to pole, a small declination peculiar to 
various parts of the world except^. 


COMPATERNITY, sidritiial affimtp. 

Compendia sunt diipendia, Co. Intt. 305.— 
(Abbreviations are detriments.) 

COMPELATIVUM, an adversary or accuser. 
Leg. Athel. 

COMPENSATION, making things equivalent, 
satisfying or making amends, a reward for 
the apprehension ot criminals; also a son 
of right bv set-oflT, whereby a persou who has 
been sued for a debt, demands that the debt 
may be compensated with what is owing to 
him by the creditor, which, in that case, is 
equivalent to payment. 

COMPBRTORIuM, a judicial inquest in the 
civil law, made by delegates or commission¬ 
ers to find out and relate the truth of a cause. 
Paroch. Antiq. 675. 

COMPERUIT AD DIEM (he appeared at 
the day). 

COMPLAINANT, one who urges a suit or 
commences a prosecution against another. 

COMPLICE, one who is unit^ whh others in 
an ill design; an associate; a confederate; 
an accomplice. 

COMPOS MENTIS (sound in mind). 

COMPOSITION, an amicable arrangement 
of a law-suit; also an agreement or contract 
between a parson, patron, or ordinary, and 
the owner of lands, that such lands shall for 
the future be discharged from payment of 
tithes, by reason of some land or other real 
recompense given to the parson in lieu and 
satisfaction thereof. No real composition 
however, since the 13 Eliz., c. 10, is. In ge¬ 
neral, good for any longer term than three 
lives, or twenty-one years, though made by 
consent of the patron and ordinary. But by 
2 & 3 Wm. IV., c. 100, § 2, every composi¬ 
tion for tithes which had then been made or 
confirmed by the decree of any court of equity 
in England, in a suit to which the ordinary, 
patron, and incumbent were parties, and 
which bad not been since set aside or de¬ 
parted from, shall be valid in law. Also an 
agreement made between an insolvent debtor 
and his creditors, by which the latter accept 
a part of their debts in satisfaction of the 
whole. 

COMPOSITIO MENSURARUM, the title 
of an ancient ordinance for measures not 
printed. 

CX>MPOST, several sorts of soils or earths and 
other matters mixed, in order to make a 
jiarticularly fine kind of mould for fertilizing 

CJOMPOUND INTEREST, interest upon in¬ 
terest, i.e., when the interest of a sum of 
money is added to the principal, and then 
bears interest, which thus becomes a sort of 
secondary principal. 

COMPOUNDING, arranging, coming to 
terms; compounding felony is where the 
party robbed not only knows the felon, but 
mso takes his goods again, or other amends, 
upon an agreement not to prosecute, this 
oflTence is denominated thefthote, and is pun¬ 
ishable with fine and imprisonment, it is 
no ofience to compound a misdedliMottr, 
for the party injured may maintain an action 
to recover compensation in damages. And 
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conpoindiiif offenctst onlv cogfnisable before 
inainatniei oa tainmarv jurisdiction it not 
wiUiin 18 Elis., e. 5. To take any rewanl 
fur helpioK a person to stolen foods, irithout 
brinfiof tiie offender to justice, is felony; 
and to ^veitite a reward fur tbe retom of 
tilings stulen. or printiof or publishing 
•udi adrerttteioeiit, iiicnra a penalty of 
50f. by 7 & 8 Geo. IV., c. 29, §§ 68, 69. 
Penal actions by common informers may be 
componoded by leare of tbe court; this leave 
of the conn, however, is not necessary in 
actions by the party grieved. The defenoant 
nlu^t have pleaded. ChU. Arch. Prae. 1040. 

COMPRINT, a surreptitious printing of ano¬ 
ther boukseller’s copy, to uisite gasn thereby, 
which was contrary to common law, and is 
illesal. 

COMPROMISE, an adjustment of claimt in 
dispQte by mutual concession, without re¬ 
sorting to the law; also a mutual promise of 
two or mure parlies at dtfferem'C to refer the 
endiog of their controversy to arbitrators. 

CmpromisMtrii nmtjudices. Jenk. Cent. 128. 
^(Arbitrators are judges.^ 

COMPPRfJLLER, one who observes and ex¬ 
amines tbe accounts of collectors of public 

COM^lMLLER OF THE PIPE,.b officer 
of the Exchequer, who writes out summonses 
twice every year to the sheriffs, to levy the 
farms and debts of the pipe, and who also 
keeps a cHintrarollment of the pipe. Scotch 
Diet. 

COMPURGATOR, one who by oath justifies 
soother’s interest. Du Cange. 

COMPUTO, a writ to compel a bailiff, re¬ 
ceiver,or accountant, to yield up bis accounts, 
founded on the Sufuteof Westicinster 11., c. 
12. It also lies sgsinst guardians. Reg, 
Orig. 135. Alsu a rule to compute is drawn 
up, when the master is required to ascertain 
the debt and interest on a bill of exchange 
or proiuisMury note, &c., at the same time 
thit be tiixes tbe costs on an interlocutory 
jodgmeni fur want of a plea, in order that 
fioil judgment may be signed and execution 
asiietl thereon. 

CiMatue, quid sit, non definitur injure. 2 Buis. 
-77.MAtt endeavour, what It is, is not de- 
fioe«l in law.) 

concealers, such as were used to find out 
concealed lands, t.e., such lands as are privily 
kept from the King by common persons, 
hiring nothing to show for their title or 
estate therein. 39 EUz., c. 23. 

C0NCE.SS1 (I have granted), a word of frequent 
Qse in conveyances. By 8 A 9 Viet., c. 106, 
§ 4, tbe word grant” in a deed executed 
after 1st October, 1846, shall not imply any 
covenant in law, in respect of any tenements 
or hereditaments, except so far as it may, 
by force of any act of Parliament, imply a 
covenant. 

Coeeeetio per regem Jieri debet deeertitudine. 9 
Co. 46.—(A concession by the King oogbt 
to be made from certainty.) 

Couceem vermu eoneedentem kUam interpretO" 
^nnem hubere debeat. Jenk. Gent. 279.«—(A 


coDoemlon ought to have a liberal interpret 
tation against tbe party conceding.) 

CONCESSIT SOLVERE (he eranted and 
agreed to pay), an action of del>t upon a 
simple contract, anti lies by custom in the 
London and Bristol city courts. 1 Co. n. r. 

CONCILIUM, a court; a time and place of 
meeting. 

<X>NC10NAT0RES, common-council men, 
freemen. 

CONCLUSION, a binding act; also the end of 
a pleading, conveyance. 

CONCORD, an agreement between parties, 
who intended the levying of a fine of Isiids 
one to the other, bow and in what manner 
tbe lands shall pass: it was tbe foundation 
and substance of the fine taken and acknow¬ 
ledged by the party before one of tbe Com¬ 
mon Pleas’ Judges, or by tbe commissioners 
in the country; also an agreement made 
between two or more upon a trespass com¬ 
mitted, and is divided into concord execu¬ 
tory, and concord executed. Plowd. 6, 6, 8. 

CONCORDAT, a treaty or public act of 
agreement between tbe Pope and any prince, 
relative to some collation of benefices. 

Concordid parvee res creeeunt et opulentid lites. 
4 Inst. 74.^(Sma]l means encreaae by con¬ 
cord, and litigations by opulence.) 

CONCUBARIA, a fold, pen, or place where 
cattle lie. Cowel. 

CONCUBEANT, lying together. 

CONCUBINAGE, an exception against her 
who sues for dower, alleging thereby that 
she was not a wife laivfully married to the 
party in whose land she seeks to be endowed, 
but bis concubine. Brit. e. 107. As to the 
right of concubinage allowed to the pa¬ 
triarchs, Jabn {Bib. Antiq., c. x. § 165) thus 
observes:—” Concubines (some of whom 
bad previously acted in tbe bumble capacity 
of maid-servants, and others were females 
who possessed their freedom) were sometimes 
permanently associated by mutual consent, 
with individuals of tbe other sex; but, 
although this connection was in fact a mar- 
rtaye, and a legitimate one, it was not, never¬ 
theless, confirmed bv the ceremonies per¬ 
formed in tbe case ot a wife. The concubioe 
thus associated had a right to claim the 
privileges of a wife; and it was no longer in 
tbe power of her husband to dispose of her 
by public sale, even if she had previously 
been his slave. Dent. xx. 10—14; Exodus 
xxi. 9—12. 

(X)NCURRENT, acting in conjunction; 
agreeing in tbe same act; coniriboting to 
the same event; concomitant in agency. 

CONDITION, a restraint annexed to a thing, 
so that by tbe non-performance, the party to 
it shall receive prejudice and loss; and by 
tbe performance, commodity or advantage; 
or it is that which ia referred to an uncertain 
chance, which may or may not happen. 

There are many kinds of conditions, but 
the following are the most important. 

A condition nt a deed, or eapress, which is 
joined by express words to a feoffment, lease, 
or other grant, as if a person make a lease of 
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lands to another, resenriog a rent to be pud 
at a certain day, upon condition if the lessee 
fail in payment at the Tery day, then it shall 
be lawful for the lessor to enter. 

A condition in law, or implied, is when a 
person grants another an office, as that of 
Keeper of a park, steward, buliff, &c., for 
term of life; here, though there be no con¬ 
dition expressed in the ^nt, yet the law 
makes one, which is, if the j^^antee do not 
justly execute all thin^ belongings to the 
office, it shall be lawful for the grantor to 
enter and discharge him from his office. 

A condition precedent is when an estate is 
granted to one for life, upon condition that 
if the grantee' pay to the grantor a certain 
sum of money at such a day, then he shall 
have the fee-simple, in this case the con¬ 
dition precedes the estate in fee, and on per¬ 
formance thereof gains the fee-simple. 

A condition subsequent it when a man 
grants to another his estate, &c., in fee, upon 
condition that the grantee shall pay to him at 
such a day a certain sum, or that his estate 
shall cease: here the condition is subsequent, 
and following the estate, and upon the per¬ 
formance thereof, continues and preserves 
the same; so that a condition precedent gets 
and gains the thing or estate made upon 
condition, by the performance of it; as a 
condition subsequent keeps and continues the 
estate by the performance of the condition. 
Terms ae Ley. 

Condition inherent is such that detcends to 
the heir, with the land granted, &c. 

Condition collateral is that which is an- 
' nexed to any collateral act. 

Conditions are likewise affirmative, which 
consist of doing an act; nepaftve, which consist 
of not doing an act; restrictive, for not doing 
a thing; compulsory, as that the lessee shall 
pay rent, &c ; single, to do one thing only; 
copulaiive, to do divers things; and ch^^uao- 
tive, where one thing of several is required 
to be done. Shep, Touch, 117; « Com, Dig., 
til. **Conditiony Bac Ah,, tit. " Condition.** 

Conditio ben^cialis, qua statum construct, 
benignb, secundum verborum intentionem est 
interpretanda; odiosa, autem, qua statum 
destruit, strictb, secundum verborun proprie^ 
tatem, accipiunda, 8 Co. 90.—(A beneficial 
condition, which creates an estate, ought to 
be construed favourably, according to the 
intention of the words; but a condition 
which destroys an estate is odious, and ought 
to be construed according to the letter of the 
words.) 

Conditio didtur, cum quid in casum incertum, 
qui potest tenders ad esse aut non esse, coa- 
fertur. Co. Lit. 201.—(It is called a con¬ 
dition, when that which can tend to lie 
present or not, refers to an uncertain event.) 

Conditio illicita habetur pro non adjecta ,—(A 
secret condition is deemed as not annexed.) 

Conditio pracedens adimpleri debet priusquam 
sequatur effectus. Co. Lit. 201.—(A condition 
precedent must be fulfilled before the effect 
can follow.) 

CONDITIONAL FEE, a quantity of an estate 


restrained to some particular heirs, exclusive 
of others, as to the heirs of a man’s body, by 
which only his lineal descendanta were ad¬ 
mitted, in exclusion of collateral; or to the 
heirs male of his body, in exclusion both of 
collateral and lineal females also. It was 
called a conditional fee, by reason of the 
condition expressed or implied in the dona¬ 
tion of it. that if the donee died without such 
particular heirs, the land should revert to the 
donor. But on the passing of the Statute of 
tVestmioster II., commouly called the 
Statute de donis, the Judges determined that 
the donee had no longer a conditional fee- 
simple, which became absolute, and at his 
own discretion the instant any issue was bom ; 
but they divided the estate into two parts, 
leaving in the donee a new kind of particular 
estate, which they denominated a fee-tail, and 
vesting in the donor the ultimate fee-simple 
of the land expectant on the failure of isaue, 
which expectant estate is what we now call a 
roversioD. And hence it is that tenant in 
fee-tail is bv virtue of the Statute de donis. 
2 Bl. Com. Il2. 

CONDlTIONAIi LIMITATION partakes of 
the nature both of a condition and a re¬ 
mainder. At the common law, whenever 
either the whole fee or a particular esute, as 
an estate for life or in tail was first limited, 
DO condition or other quality could be an¬ 
nexed to this prior estate, which would have 
the double effect of defeating the estate, and 
pissing the lands to a stranger, for as a re- 
mainer it was void, being an abridgment or 
defeasance of the estate first grantetl, and as 
a condition it was void, as no one but the 
donor or his heirs could take advantage of a 
condition broken; and the entry of the 
donor or bis heirs, unavoidably defeated the 
livery upon which the remainder depended. 
On these principles it was impossible hv the 
old law to limit by deed, if not by will, an 
estate to a stranger upon any event which 
might abridge or determine an estate pre¬ 
viously limited. But the expediency of such 
limitations, assisted by the revolution effected 
hy the Statute of Uses, at length established 
them, in spite of the maxim of law that a 
stranger cannot take advantage of a condition. 
These limitations are now become frequent, 
and their mixed nature has given them the 
name of conditional limiiatioiis; they so far 
partake of the nature of conditions, as they 
abridge or defeat the estates previously 
limited, and they are so far limitations, as 
upon the coniin^ncy taking effect, the estate 
passes to a stranger. Such is the limitation 
to A. for life, in tail or in fee, provided that 
when C. returns from Rome, it shall hence¬ 
forth remain to the use of B. in fee. 2 BL 
Com. 156. 

CONDITIONS OF SALE, the particular terma 
set forth in writing, in pursuance of which an 
estate or interest is Xo be sold by public • 
auction. Conditions of sale will be con¬ 
strued, so as to endeavour to collect the 
meaning of the parties, without encumbering 
them vyitb the technical meaning of words ^ 
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for tn Lord Hardwlcke declared, " there is 
no ma^ic in words/* But the conditions 
should 1)6 accurate, for thejr cannot he con¬ 
tradicted hy parol at the sale; ** the babble of 
the auciiun rouai,** as Lord Eldon termed it, 
bein/f inadmissible as evidence, and this, 
although the purchaser, by the written 
agreement, bind himself to abide by the 
conditions and declarations made at the sale. 
If the coiiditioDS require alterations, they 
should ()e so altered in writing before the sale. 

1 Sugd. V, ^ P. 37. 

CONDONATION, a pardoning or forgiving. 

CONDUCTIO, a hiring. 

(X)NFEDERA(*Y, a combination of two or 
more persona to do some damage or injury 
to another, or to commit some unlawful act. 

confederation, a league or compact for 
mutual support, particularly of princes, 
nations, or states. 

CONFESSION, and AVOIDANCE, plea by. 
a plea in bar, admitting the matter of fact in 
the declaration to be true, but showing some 
new matter of fact tending to obviate or take 
off its legal effect. These pleas are diitin- 
gabhed (in reference to their subject-matter) 
as pleas in justification or excuse, or as pleas 
in discharge. The former class of pleas shew 
some justification or excuse of the matter 
charged in the declaration: those of the 
latter some discharge or release of the 
matter. The effect of the former, therefore, 
is to shew that the plaintiff never had any 
right of action, because the act charged was 
lawful, the plea of son assault demesne is an 
example; the effect of the latter to shew, 
that though be had once a right of action, it 
is discharged or released by some matter 
tubsequeni, ns a release, &c. This division 
applies to pleas only, for replications or other 
subsequent pleadings in confession and 
avoidance, are not subject to any such 
classification. These pleas always conclude 
with a verification. Step. Plead. 229. 

CONFE.SSIt>N BY CULPRIT, the acknow¬ 
ledgment of the offence charged against him 
when lie is asked to plead to the indictment. 
The cri;ninal may confess the offence openly^ 
in court, and submit himself to the censure 
and judgment of the law, so that it proceeils 
freely ot his own accord, without any threats 
or extremity used; and sometimes he con¬ 
fesses the indictment to be true, and then he 
becomes an approver or accuser of others, 
who are guilty of the same offence whereof 
he is indicted, and other offences with him. 
There was a third sort of confession, formerly 
made by an offender in felony, not in court 
before the Judge, but before the coroner in a 
church or other privileged place, upon which 
the offender, by the ancient law of the land, 
was to abjure the land. 3 Inst. 129. 

CONFESSION, by, sec Cognovit. 

Cosfessio,facta injudicio, omni probatione major 
fst. Jenk. Cent. 102.—(A confession made 
in judgment is greater than all proof.) 

CONFESSO, bill taken pro, an order which 
the Conrt of Chancery makes, when the 
defendant does not file an auawer that the 


plaintiff may take such a decree as the case 
made by his bill warrants. The practice of 
taking Dills confesso is constantly being 
altered by New Orders; the last changes arc 
to he found in the General Orders, 8th May, 
1846, 76—92. 

Confessus in judicio pro judieato habetur, et 
quodammodo sud sententid damnatur. 11 Co. 
30.—(A person confessing a judgment is 
deem^ as adjudged, and, in a manner. Is 
condemned by bis own sentence.) 

CONFIRMATION, a species of conveyance 
by which a voidable estate is made valid and 
unavoidable, or Iw which a particular estate 
is increased. The operative words are, 
** ratified and confirmed ;** though, for safety, 
it is usual and prudent to insert the words, 
given and granted.” Estates which are 
voiti cannot be confirmed, but only those 
which are voidable. fVatkins* Conv. 321. 

Conjirmare est id quod Jirmum faeere prius 
injirmumfuit. Co. Litt. 295.—(To confirm is 
to make firm that which was before infirm.) 

Confirmare nemo potest priusquam jus ei aect- 
derit. 10 Co. 48.—(No person can confirm 
before that the right shall fall to him.) 

Conjirmat usum qui toUit abusum. Moor, 764. 
-^He confirms a use who removes an 
abuse.) 

Conjirmatio est nulla ubi donum prtecedens est 
invalidum, Ibid.^(There is no confirmation 
where the preceding gift is invalid.) 

Confirmatio omnes suppkt defectus, licet id quod 
actum est ab initio non valuit. Co. Lit.296, h. 
—(Confirmation supplies all defects, though 
that which has been done was not valid at 
the beginning) 

CONFISCATION [eon^care, from fiscus, 
Lat., wbich signifies, metonymically, the em¬ 
peror’s treasure], the condemnation and 
adjudication of goods or effects to the public 
treasury, as the bodies and effects of crimi- 
nalr«, traitors, &c. 

CONFORMITY, bill of. When an executor 
or administrator finds the affairs of bis tes¬ 
tator or intestate so much involved that he 
cannot safely administer the estate, except 
unfler the direction of the Court of Chan¬ 
cery, he files this hill against the creditors 
generally, for the purpose of having all ilteir 
eldiiiis adjusted, and a final decree settling 
the order and payment of the assets. This hill 
is so called, probably because the executor 
or administrator in such case undertakes to 
conform to the decree, or the creditors are 
compelled by the decree to conform thereto. 
These suits are not encouraged, because they 
have a tendency to take away the preference 
which one creditor may gain over another 
by his legal diligence. 1 Story^s Eq. Jurisp, 
440. 

CONFRAIRIE, a fraternity, brotherhood, or 
society. 

CONFRERES, brethren, in a religious bouse, 
fellows of one and the same society. 

CONFUSION, a mode of extinguishing a 
debt, in the French law, hy the concurrence 
of 4wo qualities in the same subject, wbich 
mutually destroy one another. This may 
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- occur in several ways, as where the creditor 
becomes the heir of the debtor, or the 
debtor the heir of the creditor, or either 
accedes to the title of the other by any other 
mode of transfer. PMier on ObUff., by 
EvanSt n. 606—609. 

Also unnatural intimacy with beasts, or 
of a man with his daughter-in-law. Lev. 
xviti. 25 ; and xx. 12. 

CONFUSION OF BOUNDARIES, a juris- 
diction of equity, concurrent with the com¬ 
mon law. Thi civil law was far more 
provident than ours upon the subject of 
bountlaries. It considered that there was a 
tacit agreement or duty between adjacent 
proprietors to keep up and preserve the 
boundaries between their respective estates; 
and it enabled all persons having an interest, 
to bring a suit to have the boundaries be¬ 
tween them settled; and this, whether they 
were tenants for years, usufructaries, mort¬ 
gagees, or proprietors. The action was 
called actioJh^umregwidonm: and if the 
possession were also in dispute, that might 
be ascertained and fixed in the same suit, 
and indeed, was incident to it. Equity 
adopts this general rule, not to entertain 
jurisdiction in cases of confusion of boun¬ 
daries, upon the ground that the boundaries 
are in controversy; but to require chat there 
should be some equity superinduced by the 
act of the parties; such as some particular 
circumstances of fraud, or some confusion, 
where one person has ploughed too near 
another, or some gross negligence, omission, 
or misconduct on the part of persons, whose 
special duty it is to preserve or perpetuate 
the boundaries. Where there is an ordinary 
legal remedy, there Is certainly no ground 
for the interference of equity, unless some 
peculiar equity supervenes, which a court 
of law cannot take notice of or protect. 
I Story^e Eq, Jurisp. 495. 

CONFUSION, property by. Where goods of 
two persons are so intermixed, that the seve¬ 
ral portions can no longer be distinguished, if 
the intermixture be by consent, it is sup¬ 
posed that the proprietors have an interest 

. Ill common, in proportion to their respective 
shares ; but if one wilfully intermix his 
money, corn, or hay with that of another 
man, without his approbation or knowledge, 
or cast gold in like manner into another's 
melting pot or crucible, our law allows no 
remedy in such a case, but gives the entire 
property without any account, to him whose 
original dominion or property is invaded, 
and endeavoured to be rendered uncertain 
without bis own consent. 2 Bl. Com. 405. 

The general rule, that, as against an 
agent, who has mixed the property of his 
employer with bis own, so as to render it 
undistliiguisbahle, the whole may, both at 
law and in equity, be taken to be the pro¬ 
perty of the employer, is well settled; but 
the same rule does not, in all cases, hold 
against the creditors of such agent: for 
instance, if an agent pay money belonging 
to his employer into his own banking-house. 


and to his general account, this money may 
not be distingnishaMe; but should the agent 
become bankrupt, the whole sum which 
appears to be due to him from the bankers, 
will go to his assignees, and his employer 
can only come in as a general creditor under 
the fiat.* So, if the bankers had any account 
with the agent by way of set-off, that set-off 
would equally affect the money paid in to 
his account, (though being in truth the 
money of his employer), os it would the 
agent’s own money, supposing the bankers 
to have no notice, displacing their equity. 
Ex parte Townsend, 15 Ves. 470; Massey v. 
Banner, I Jae, ^ Walk. 248. 

CONGE ABLE [c^^. Fr., leave], lawful, 
done with permission. 

CONGE D’ACCORDER, leave to accord or 
agree. 8 Edwd. L 

CONGE D’ESLIRB (leave to choose). The 
Queen’s license or permission sent to a dean 
and chapter to proceed to the election of a 
bishop, when any see becomes vacant. 

CONGRESS, an assembly of envoys, commis¬ 
sioners, deputies, &c., trom different courtp, 
who meet to concert measures for iheir 
common good, or to aiyost their mutual 
concerns. 

CONGRESS OF THE UNITED STATES 
OP AMERICA. The assembly of senaton 
and representatives of the several states of 
North America, forming the legislature of 
the United States. It consists of a Senate 
and a House of Representatives, each con- 
stitnting a distinct and independent branch. 
The House of Representatives is choaeii every 
second year by the people of the several 
states, and the voters and electors are re¬ 
quired to have the same qualificatioas as are 
requisite for choosing the members of the 
most numerous branch of the state-leirisli- 
ture of the state in which they vote. Each 
state, however small its population, is en¬ 
titled to St least one representative; but 
upon the whole population there cannot be 
more than one for every 30,000 persons. No 

f ierson can be s representative who shall not 
lave attained the age of twenty-five years, 
and have been seven yt'ars a citizen of the 
Uniteil States, and who shall nnt, when 
elected, be an iiiliabitant of that state in 
which be shall be chusen. No other quali¬ 
fications are required. The senate is com¬ 
posed of two senators from each state, who 
are chosen by the legislature of the state for 
six years. They are divided into three classes, 
so that one third thereof is or may be changed 
liy a new election every second year. No 
person can be a senator who is not thirty 
years of age and has not been nine years a 
citizen of the United States, and is not, when 
elected, an iuhabitant of the state for which 
be is chosen. 

The times, places, and manner of holding 
elections for senators and representatives 
are appointed by the state legislatures. Each 
house determines the rules of its own pro¬ 
ceedings, and has power to punish its mem¬ 
bers for disorderly conduct. Neither house. 
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dttriD; the leuion of Congreu. can, without 
the consent of the other, adjourn for more 
than three days, nor to any other place than 
that in which the two houses shall be sittioft. 
The senators and representatives are entitled 
to receive a compensation provided by law 
fur their services, from the treasury. Tl)py 
are also priviJeifed from arrest fur civil causes 
dorinf the session. 

CONJUGAL RIGHTS, the privilege which 
hiuband and wife have of each other’s so¬ 
ciety, comfort, and affection. The suit for 
resiitntion of conjotral rights is a matrimo¬ 
nial cause, cogtiixable in the spiritual courts, 
which is brought whenever either the hus¬ 
band or tvife is guilty of the injury of sub¬ 
traction, or lives separate from the other 
withoat any sufficient reason; in which case 
the ecclesiastical court will compel them to 
come together again, if either party be weak 
enoogb to desire it, contrary to the inclination 
of the otlier. 3 Sta>. Com. 713. 
COiVJURATIO, an oath. 

CONJURATION, a plot or compact made by 
persons combining by oath to do anv public 
harm; but waa more especially used for the 
having (as was supposed) personal confe¬ 
rence with the devil, or some evil spirit, to 
know any secret or effect any purpose. The 
difference between eonjuratum and witchcntft 
wu said to be, that a person using the one 
endeavoured, by prayers and invocations, to 
compel the devil to say or do what he com¬ 
manded him; the other dealt rather by 
frieodly and voluntary conference or agree¬ 
ment with the devil or familiar, to have his 
desires served, in lieu of blood or other gift 
offered. Both differed from enchantment or 
soreevy, because the latter were supposed to 
he personal conferences with the devil, and 
the former were but medirines and ceremo- 
Bid forms of words, usually called charms, 
wiibout apparition. CoweL 
CONQUEST, the feodal term for purchase. 
i'ONSANGUlNEO, see Cosinagb. 
Cnsm^taeitf est quasi eodem sanguine natus. 
Co. Lit. 157.*—(Cuiisanguinity is, as it were, 
»proog from the vaine blood.) 
OONSANGUINEUS PRATER, a brother by 
the father's side. 

CONSANGUINITY, or KINDRED, the con- 
nection or relation of persons descended 
from the ssune stock or common ancestor. 
It is either lineal or collateral. Lineal, is 
that which subsists between persons, of 
whom ooe is descended in a direct line from i 
the other as between son, father, grandfather, 
great grandfather, and so upwards in the di¬ 
rect ascending line; or between son, grand¬ 
son, great grandson, and so downwards in 
the direct descending line. Collateral, agree 
with the lineal in this, that they descend from 
the same stock or ancestor, but differing in 
this, that they do not descend one from the 
other. 2 Bl. Com. 202. 

CONSCIENCE, courts of, tribunals for the 
recovery of small debts, constituted by act of 
Parliament in the city of London, and other 
towns. See 5 & 6 Wm. IV.* c. 94. The 


ordinary constitution of these courts, which 
are generally for causes of debt to the 
amount af 40s. only, but often to the amount 
of 5/., is to examine in a summary way, and 
without jury, by the oath of the parties, or 
other witnesses, and make such order therein 
as is consonant to equity and good conscience. 
7 & 8 Viet. c. 96; 3 Step, Com. 451. 

Conscientia dicitur h con et scio, quasi scire cum 
Deo. 1 Co. 100.—(Conscience is called from 
eon and scio, to know, as it were, with God.). 

^ojisecra/to est periodus eleetionis ; electio est 
presambula consecraUonis. 2 Rol. R. 102.— 
(Consecration is the termination of Election) 
election is the preamble of consecration.) 

CONSENSUAL CONTRACTT, marriage. 

Consensus est voluntas muUorum, ad quos res 
pertinet simul juneta, Dav. 48.—(Consent 
is the will of the many, to whom the thing 
joined at the same time belongs.) 

Consensus facU fiiafrimofi»«m.—(Consent con* 
stitutes marriage.) 

Consent is absolutely requisite to matri¬ 
mony, and, therefore persons non comoofes 
mentis, cannot enter into this, or indeed any 
other contract. 

Consensus non eoncubitus facit nuptias vel ma- 
frtmofittfm, et eonsentire non possunt ante 
emnos nubiles. 6 Co. 22.—(Consent, and not 
concubinage, constitutes nuptialb or marriage, 
and they cannot consent belore marriageable 
years.) 

Consensus toUU errorem, (]o. Lit. 126.—(Con¬ 
sent removes tnisiake.) 

CONSENT, an act of reason accompanied 
with deliberation, the mind weighing, as in a 
balance, the good or evil on each side. 
Every true consent supposes three tbinn: 
a physical power, a mental power, and a tree 
and serious use of them. Hence it is that if 
consent be obtained by meditated imposition, 
circumvention, surprise, or undue influence, 
it IB to be treated as a delui^ion, and not as a 
deliberate and free act of the mind. For 
although the law will not generally examine 
into the wisdom or prudence of men in dis¬ 
posing of their property, or in binding them¬ 
selves by contracts, or by other acts; yet it 
will not suffer them to be entrapped by ihe 
fraudulent contrivances, cunning, or deceit¬ 
ful management of those, who purposely 
mislead them. 1 Story*s Eq. Jurisp. 186. 

Consentientes et agentes pari psend ptecteniur. 
6 Co. 80.—(Inose consenting and those 
perpetrating are embraced in the same pun¬ 
ishment.) 

CONSENT-RULE, an instrument in writing, 
%vhich a defendant in an action of ejectment 
enters into at the time he enters an appear¬ 
ance, in which he specifies for what purposes 
be intends to defend, and also undertakes to 
confess upon the trial, not only the fictitious 
lease, entry, and ouster, but that he (if he 
defend as tenant; or if he defend as landlord, 
then that bis tenant,) was at the time of the 
service of the declaration in the possession 
of such premises, and that if upon the trial 
the defendant shall not confess such posses¬ 
sion, as well as lease, entry, and ouster. 
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whereby the plaintiflf shall not be able fur¬ 
ther to prosecute his suit ai^ainst the defen¬ 
dant, then iiu costs shall be allowed for not 
further prosecuting^ the same, but the defen¬ 
dant shall pay the taxed costs to the plaintiflT. 
The consent-rule is stoned by the defendant’s 
attorney, and marked by the master at (he 
time of entering appearance, a copy of it is 
then delivered with the plea, to the plaintiff’s 
attorney, who sijfns it, and draws up the rule 
at the Master’s office, a copy of which is an¬ 
nexed to the issue, and served upon defen¬ 
dant’s airorney. Chitt. Arch, Prac. 750, 

CONSEQUENiriAL DAMAGES, those losses 
or injuries which follow an act, hut are not | 
direct and immediate upon it. 1 Seltoyn^sl 
Nisi Prius, 430. I 

CONSERVANCY COURTS, held by the Lord 
Mayor of London for the preservation of the 
fishery on the river Thames. 

CONSERVATOR, a protector, preserver, or 
maintainer; or a standing arbitrator chosen 
and appointed as a guarantee, to compose 
and adjust differences that should arise be¬ 
tween two parties, &c. 

CONSERVATORS OF THE PEACE, 
officers appointed by the common law for the 
maintenance of the public peace. Of these, 
some had and still have (his power annexed 
to other offices which they bold, others had 
it merely by itself, and were thence called 
eustodes, or conservatorespads. Those that 
were so, virtute qficU, still continue; hut the 

• latter sort are superseded by the modern 
justices. 

The Queen’s Majesty is, by her office and 
dignity royal, the principal conservator of 
the peace within all her dominions, and may 
give authority to any other to see the peace 
kept and to punish such as break it; hence 
it IS called the Queen’s peace. The Lord 
Chancellor, or ke^er; the Lord Treasurer, 
the Lord High Steward of England, the 
Lord Mareschal, the Lord High Constable 
of England (when any such officers are in 
being), and all the Justices of the Court of 
Queen’s Bench, (by virtue of their offices), 
and the Master of the Rolls (by prescrip¬ 
tion), are general conservators of the peace 
throughout the whole kingdom, and may 
commit all breakers of it, or bind them in 
recognizances to keep it; the other Judges 
are only so in their own courts. The coro¬ 
ner is also a conserva'or of the peace within 
his own county, as is also the sheriff; so are 
the constahles, tything men, and the like. 
3 Step, Com, 37. 

CONSERVATORS OF TRUCE AND SAFE 
CONDUCTS, officers appointed in every port 
to hear and determine upon the breaking of 
truce and safe conducts, and abetting and 
receiving the truce breakers, which offence 
was, in affirmance and support of the law of 
nations, declared to be high treason. It was 
enacted by 31 Hen. VI., c. 4, that if any of 
the King’s subjects attempt or offend upon 
die sea, or in any port within the King’s 
observance, against any stranger in amity, 
league, or truce, or under safe conduct, and 


especially by attacking his person, or spoiling 
him, or robbing him of his goods; the Lord 
ClittDcellor, with any of the Justices of either 
the King’s Bench or Common Pleas, mty 
cause full restitution and amends to be made 
to the party injured. This Statute is in 
fforce. 

CONSIDERATIO CURldB, the judgment of 
the court. 

CONSIDERATION, the price, motive, or 
matter of inducement of a contract, whkh 
must he lawful in itself. 

The consideration is the very life of a 
simple contract or parol agreement, while a 
specialty does not require a consideration to 
make it obligatory at laiv, the law always 
presuming a sufficient consideration, which 
the parties, except in fecial cases, are 
estopped from denying. The law, then, not 
only requires a consideration in the case of a 
simple contract (under which term ia included 
all contracts not under seal, whether oral uc 
written), but that it should be valuable, t.e., 
a legal consideration emanating from some 
injury or inconvenience to the one party, or 
from some benefit to the other pany. A 
good consideration is an equitable consider¬ 
ation, founded upon mere love, affection, or 
gratitude, and will not support a contract 
Considerations divide themselves into (1) 
valuable; and (2) insufficient. Valuable may 
be thus classed:— 

fa) Benefit and injury. The piincipal 
requisite, and that which is the essence of 
every consideration, U, that It should create 
some benefit to the party promising, or 
some troutde, prejudice, or incouveniem'e 
to the party to whom the promise ia made. 
It ia not iieceasary that the consideration 
and promise sboula be equivalent in actual 
value, for it would he impossible ever pre¬ 
cisely to determine whether in a given 
case the consideration were adequate, with¬ 
out a psychological investigation into the 
motive of the parties. If the considera¬ 
tion, however, be so insufficient as t«i 
** shock the conscience,” equity would 
quash the contract, upon the ground that 
such great inequality betokens fraud or 
undue advantage on the one side, or men¬ 
tal incompetenry on the other. 

(/5) Forbearance for a certain or reason- 
aide time to institute a suit upon a neil 
founded claim, or even upon one which is 
doubtful, hut nut upon one utterly un¬ 
founded, is sufficient, since it is a benefit 
to the one party, and a prejudice to the 
other. If the time of forbearance be 
stated, it must beareasmable time, and 
an agreement to forbear per breve out 
paululum tempos, or pro aliquo tempore 
will not be sufficient, inasmuch as the 
party promising may, in such case, sue 
immediately after the promise is made. 

( 7 ) Assignment of a chose m action, un¬ 
less it be void on account of mainienaDce. 
Assignments of choses in action are void 
at common law, unless the original debtor 
expressly promise to pay the assignee, or 
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nnlen the assiiniaDent be nfede with bit 
assent, in which case the Jaw implies a 
promise from him to the assignee, the 
cotisideraltoQ of which is the discharge of 
liability to the assignor in respect of the 
claim. See Chosbs in Action. 

(9) Mvhud /iromifes are concurrent 
considerations, and will support each other 
if they be made simultaneously, unless one 
or the other be void. 

(c) ComnderaHons moving from third 
jpersM. It is a general rule that in cases 
of simple contract, if one party make a 
promise to another for the benefit of a 
third, although no consideration move 
from such third person, it is binding, and 
either the pany to whom it is made, or 
the par^ for whose benefit it is made, may 
maintain an action upon it. 

InmfieUni considerations may be divided 
into 

(«) Oratmtouf, which are void for want of 
consideration; for, however obligatory 
they may be in morals or in honour, inas¬ 
much as they are not founded upon an 
injury or deprivation to the promisee, or a 
benefit to the promisor, they are not re¬ 
garded by the law as legal and valuable 
considerations, 

Ittegal and wmouible eomideratum, 
A contract may be illegal, because it con¬ 
travenes the principles of the common 
law, or the special requisitions of a sta¬ 
tute. . The former ille^lity exists when¬ 
ever the consideration is founded upon a 
transaction which violates public policy or 
moralityas a contract to commit, con¬ 
ceal, or compound a crime ; a contract for 
illicU cohabitation ; or a contract in fraud 
of the rights and interests of third parties. 
The illegality, created by statute, exists, 
when the act is either expressly prohibited, 
or when the prohibition is implied from 
the nature and object of the statute. A 
contract founded upon an impossible con¬ 
tract is void; for the law will not compel 
a man to attempt to do that which is not 
within the limits of human capacity. Lex 
nantnem eogit ad vana out impoeewilia. 

(y) Moral consideration is not alone a 
sufficient legal consideration to support 
either an express, or implied promise; 
for the law, although it will not suffer any 
immorality, cannot undertake to enforce 
every promise, which a man of strict 
honour and integrity would feel himself 
bound to fulfil. The performance, there¬ 
fore, of many purely moral obligations 
most be left to the good faith of the indi¬ 
vidual; and it is neither within the pro- i 
vioce nor the policy of the law to apply 
a metaphysical standard of morality to 
the conduct of men in their common rela> 
tions of life. 

pj Bxecnted consideration. A consider¬ 
ation, in regard to the time when it ope¬ 
ra^, is either—1st, executed^ or some¬ 
thing already performed before the making 
of the defendant's promise, which roust 


be at the request of the promisor, pther- 
wise it will not support a promue ; 2d, 
execntory, or something to be done after 
the promise; 3rd, concurrent, as in the 
case of mutual promises; and dth, con- 
tinmng, t. e., executed in part only. • The 
three last classes are sufficient to support 
a contract not void for other reasons. 
Story on Contracts, 71- 
bin ce deliberation necessarily accompanies 
the making and completion of deeds, they 
are adjudged to bind the party, without ex¬ 
amining upon what consideration they were 
made; for in the deed is a sufficient consi¬ 
deration, viz., the will of the party who 
made it. A deed, therefore, must be founded 
upon good and sufficient consideration, not 
upon an usurious contract, nor upon fraud 
or collusion, either to deceive purchasers 
bond fide, or just and lawful creditors. The 
consideration may be either good or valuable; 
aood, is such as that of mood, or natural 
love and affection; valuable, such as mar¬ 
riage, money, and the like. 2 Bl. Com. 296. 

CONSIDERATUM EST PER CURIAM 
(it is considered by the conrt). 

CONSIGNMENT, the delivery of goods to 
another for sale or purchase. He who con¬ 
signs the goods is called the eofmynor, aqd 
the person to whom they are sent is called 
the consignee. 

Consilia multorum quaruntur in magnis. 4 Inst. 
1,—(The counsels of many are required in 
great things.) 

CONSISTORY COURT, the prmtorhm or 
tribunal of every diocesan bishop, held 
in their several cathedrals for the trial of all 
ecclesiastical causes arising within their 
probates or administrations. The bishop’s 
chancellor, or his commissary, is the Judge, 
and from his sentence an appeal lies, by 
virtue of 24 Hen. Vlll., c. 12, to the arch¬ 
bishop of each province respectively. 

The ecclesiastical jurisdiction of the Con¬ 
sistory Court of Edinburgh is restricted, and 
a large portion of its business it transferred 
to the'courts of the sheriffs. 11 Geo. IV., 
and 1 Wm. IV., c. 69. 

CONSOLIDATED FUND, a rcpositary of 
public money, which now comprises the 
produce of customs, excise, stamps, and 
several other taxes, and some small receipts 
from the royal hereditary revenue, surren¬ 
dered to the public use; and constitutes 
almost the whole of the public income 
of the United Kingdom of Great Britain 
and Ireland, This fund it pledged for 
the payment of the whole of the interest 
of the national debt of Great Britain and 
Ireland; and besides this, U liable to se¬ 
veral other specific charges imposed upon 
it at various periods by act of Parliaroenr, 
such at the civil list, and the salaries of 
the Judges and ambassadors, and other high 
official persons; after payment of which, 
the surplus it to be indiscriminately applied 
to the service of the United Kingdom, under 
the direction of Parliament. 2 Step. Com. 
590. 
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CONSOLIDATING ACTIONS. If two or 
more actions be brought by the same plain¬ 
tiff at the same time, against the same 
defendant, for cause of action which might 
have been joined in the same action, the 
court or a Judge at chambers, if they deem 
the proceedings oppresnre, will, in general, 
compel the plaintiff, by rule or order, to 
join (f. e., consolidate) them, and to pay the 
costs of the spplication, which may be made 
at any time after appearance, though before 
declaration. The rule will seldom be grant 
ed in penal actions. If the phdntiff is de¬ 
feated in one of the actions, he may try 
another, consolidated in the rule, without 
applying to the court. Where several ac¬ 
tions are brought on the same policy of in¬ 
surance the court, or a Judge, upon the 
application of the defendants, will grant a 
rule or order to stay tlie proceedings in all 
the actions but one, the defendants, under¬ 
taking to be bound by the verdict in such 
action, and to pay the amount of their seve¬ 
ral subscriptions and costs, if the plaintiff 
should recover, together with such other 
terms as the court ora Judge may think 
proper to impose upon them. CUt. Jrck. 
Prae. 966. 


CONSOLIDATION, in the civil law, the 
uniting the possession, occupancy, or profits, 
&c., of land with the property, and vice vend; 
In the ecclesiastical law, the uniting two 
benefices by assent of the ordinary, patron, 
and incumlient. 

CONSOLS, funds formed by the consohdation 
(of which word it is an abbreviation,) of 
different annuities, which had been severally 
formed into a capital. 

Consortio tnahrum me quoque mabm faeit. 
Moor, 8 I 7 .—(The company of wicked men 
make me also wicked.) 

CONSPIRACY, a combination or agreement 
between several persons to carry into effect a 
jiurpose hurtful to some individual, or to par¬ 
ticular classes of the community, or to the 
public at large I though this is subject to 
'exception in the case where the offence is a | 
felonious one and actually accomplished, 
the offence of conspiracy, which is a mis- i 
demeanour only, being then merged in the 
felony. Conspiracy has been frequently 
debned to be, an agreement for an unlawful 
purpose, or to effect a lawful purpose by 
unlawful means; but this antithetical defini¬ 
tion was questioned in Reg, v. Peck, 9 A. Se 
E, 686 . ^ 


The law has given a very adequate remetly 
in damages, for preferring malicious indict¬ 
ments or prosecutions against a person, 
either by an action of conspiracy, which 
cannot lie brought but iguinst two, at the 
least, and is confined to the particular case 
where the plaintiff has been acquitted by 
verdict, upon an accusation of treason or 
felony, or, which is the only way now known 
ID practice, by an action on the case for a 
false and malicious prosecution, which may 
be brought ditber against a single person or 
against several, with an allegation that tiiey 


conspired together for (he purpose. Mr. 
Nifi PHii#, tit. MelieUnti ProeeewUm i** 6 
Aep. Com. 479 . 

GONtiPlRATORS, tboee who bind tbemaelrei 
by oath, covenant, or other allisace, thst 
every of them shall M the other Miely and 
maliciously to indict persons; or falsely to 
move and maintain pleas, &c. 33 Edw. 1., 
St. 2. Besides these, there are consinraton 
in treuonable purposes: as for plotting agtinst 
the government. 

CONSPIRATIONS, the writ that lay tgainit 
conspirators. Reg. Orig, 134; F. N. JB. lU. 

CONSTABLE [comes etabeU, in the eastern 
empire, a superintendent of the imperial 
stables, or the emperor's master of the bone, 
who at length, obtained the command o( (be 
army], an officer to whom our law coramiti 
the service of actually maintaining the peace, 
and bringing to Justice those by whom it is 
infringed. 

These constables are of two sorts, high sod 
pettv. The former, called also chief coo- 
stables, were first ordained bv the Staiate of 
Winchester, 13 Edw. 1., st. 2, c. 6, are tp- 
pointed at the couits-leet of the franchise or 
hundred over which they preside, nr in 
default of that, then by the justices at 
their special setsioos, as directed by 7 k S 
Viet., c. 33, § 8. The petty cmnsubirs are 
inferior officers in eveiwtown and parish; 
subordinate to the high constable of the 
hundred, and first instituted about the reign 
of Edward III. These petty constables hare 
two offices united io them 1 the one ancient, 
the other modern. Their ancient office m 
that of head-borough, tithing-man, and 
borsbolder; their more modem office is that 
of constable merely. The proper duty of the 
high constable seems to be to keep the 
Queen’s peace within the hundred, u the 
petty constable does within the parish or 
township. He is also, by varions statutes, 
charged with other duties; such as that of 
serving of precepts and warrants on certtin 
occasions, and the returning of lists of joron. 
An action cannot be brought annut a con¬ 
stable for what be does as conatable, after the 
expiration of two years from the executioDof 
the act, or in case of continntng damage, tbea 
ivithin one year after such dama^ shall have 
ceased, giving one calendar month’s notice of 
action, 6 & 6 Viet., c. 97, II 4 & 6, and also 
making a written demand of a pemsal aod 
copy of bis warrant, six days at feast before 
the action is commenced. 

Petty constables, head-boroughs, tithiog- 
roen, and borsholders were formerly all 
chosen by the jury at the court-leet; or if no 
court-lect were held, then by two justices of 
the peace. But it is now provided byfi & 6 
Viet., c. 109, intituled ** An Act for me Ap¬ 
pointment and Payment of Parish Con¬ 
stables,” that for the future no petty coa- 
stable, head-borough, borsbolder, tithing- 
man, or peace officer of the like description, 
shall be appointed for any parish, townslup, 
or vill, within the limits of that net at any 
court-leet or tourn, except for the per- 
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hmvKt t>C datiet anconilected with Ihe 
preKiradoQ of the peace, anil vrith the exe¬ 
cution of thit act. This act does not ajppty 
to the city of London, or the metropolitan 
police district, or any borough within the 
Afooidpal Act, or any parLh which levies 
rates for the payment of constables under 3 
& 4 Wm. IV., c. 90, or under any local act, 
or to the county palaline of Chester. Special 
oNMiahlfs are appointed on particular oc¬ 
casions, 41 Geo. fit., c. 78; I & 2 Wm. IV., 
c. 41; and 6 & 6 Wni* IV., e. 43. CowUy 
and diftrtc/ constables were establinhed by 2 
& 3 Viet., c. 93, and 3 ft 4 Viet., c. 88. 
Anns’ /asricc, tit. ** Coiu/o6fo.” 

(X)NSTAT, a certificate which the clerk of 
the pipe and auditors of the Exchequer 
fflake,atthe request of any person who intends 
to pl^ or move in that a»urt, for the dis¬ 
charge of anything; and the effect of it is, 
the certifying what appears {cenetat) upon 
record, toucUng the matter in question. It 
is held to be superior to an ordinary cer- 
tificste, becanse it does not contain anything 
bnt what appears on record. An exempli¬ 
fication of the enrolment of letters-patent, 
under the Great Seal is caUed a constat. 
Co. Hit. 225. 

CONSTITUENT, one who, by his vote, con- 
Uhntes or elects a member of Parliament. 
CONSTITUTION, any r^iilar form or system 
of government. It is either (1.) demoeratie, 
when the fundamental lawgaarantees to every | 
citisen eoual rights, protection, and partici- j 
patioo, direct or indirect, in the eovernment, 
such is the constitution of the United States 
of America, and of some Cantons of Swit- 
aerland. (2.) Anstocreiict when the consti- 
tation establishes privileged classes, as the 
nobility, and entrusts the government 
entirely to them, or allows them a very dis¬ 
proportionate share of it, such as was that of 
Venice. (3.) MiJfed, to which belong some 
oonarehietJ constitutions which require the 
eritience of a sovereign, whose power is 
amdified by other branchea of government, of 
a more or less popular cast. Of this kind is 
the British consti cutioo, consisting of the 
Sovereign, the House of Lords, and the 
House of Oomtnons. 1 BL Com, f De Lolme 
m the Conotiimtion : Bowyer^t Popular Com~ 
memory I HmUam*t Comtiiutwnal Hioiory, 
Also a particular law, ordinance, or re- 
faladon made by the authority of any 
sa^or; as the novel constitutions of Jus- 
datan and his successors; the constitutions 
of Clarendon i the eccesiastical constitutions, 
&c. 

CoulrmtBo legio man faeii injuriam, Co. Lit. 
183L—(The construction of law does not 
work an injury.) 

CONSTRUCTIVE TREASON. See Tbba- 
•ow. 

CONSTRUCTIVE TRUST, otherwise called 
la implied trust. Where an estate is sub¬ 
ject to a trust or equitable interest, and a 
penou purchases it for a valuable consider- 
sikm, with notice of the trust or equitable 
iatei^ the estate will be subject to it in 
the ksuds of the purchaser; and a person 


acqtdring an estaie as a mere voluntary 
grantee, even without notice, or as S devisee, 
will take it subject to every beneficial or 
equitable lien. The principle has been ex¬ 
tended to that equicable lien which a vendor 
has for any part of his purchase money re¬ 
maining unpaid. 

In the application of the almve rule, it has 
been determined that notice of a bargain 
and sale not enrolled, of a deed not regis¬ 
tered, and of a judgment not docketted, will 
affect the purchaser. But so far as the 
operation or a judgment, under the 1 ft 2 
Viet., c. 110, 18 concerned, notice of the 
judgment will not affect a purchaser, unless 
a minute of such judgment has been left 
with the senior master of the Court of Com¬ 
mon Pleas. 3 & 4 Viet., c. 82, fi 2. And a 
person pnrehasing with notice of a voluntary 
conveyance under 27 Eliz., c. 4, will not be 
bouua by it, for the statute makes the vo¬ 
luntary conveyance constructively fraudalenti 
and the purchaser, baying with notice of a 
fraud, is not by the means of that notice 
converted into a trostee. I Sander*o Uoes 
and TVustSt 348. 

CONSUETUDINARIUS, a ritual or book, 
containing the rights and forms of divine 
offices, or the customs of abbeys and monas¬ 
teries. 

CONSUETUDINIBU8 ET SERVICIIS, a 
writ of right close, which lay against a tenant 
who deforced his lord of the rent or service 
due to him. Reg. 159; F. N, B. 151. 

Consuetudo, eontrh rationem introducia, poHkt 
ueurpatio quam conMnetudo appellan debet, 
Co. Lit. 113.—(A custom, introduced agunst 
reason, ought to be called rather an usurpa¬ 
tion than a custom.) 

Conauetudo cfo5e/ esse eerfa ; nam tacerfa pro 
nulla habentur, Dav. 33.—( A custom should 
be ceruin; for uncertain things are held as 
nothing.) 

Conauetudo eat altera lex, 4 Co. 21.—(Custom 
is another law.) 

Conauetudo eat optimua interprea legum, 2 Inst. 
18.—(Custom is the best expounder of the 
laws.) 

Conauetudo et comm'mia asauetudo vineit legem 
non aoriptam^ at ait apecidHa : et interpretatur 
legem acriptam, ai lex ait generalis, Jenk. 
Cent. 273 .—(Cusrom and common usage 
overcomes the unwritten law, if it be speciu, 
and interprets the written law if the law be 
general.) 

Conauetudo ex certd eauad rationabili uaitata 
privat commune/n legem. Lit. § 169.—(A 
custom grounded on a certain reasonable 
cause, supersedes the common law.) 

Conauetudo loci obaervanda eat. Lit. § 169.— 
(The custom of a place is to be observed.) 

Conauetudo prmaeripta et lepitima vincit legem, 
Co. Liu 113.—(A prescriptive and legitimate 
custom overcomes the law.) 

Conauetudo, licet ait magnae auctoritaiia avii- 
guam tamen prajudicat mamfeatm veriiati, 
4 Co. 18.—(A custom, though it be of great 
authority, should never, however, prejudice 
manifest truth.) 

l2 
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CfmMMetttdo manerii ei loci observamda et/. 6 
Co. 67.—(A custom of a manor and place b 
to be observed.) 

Consuetudo re^ni Anglic est Ux AngUtt, Jenk. 
Cent. 119.—cTbe custom of the kingdom of 
England is the law of England.) 

Consuetudo semel reprobaia non potest ampliits 
indud. Dav. 33.—(Custom once disallowed 
cannot be again produced.) 

Consuetudo volentes ducit, lex nolentes trakii. 
Jenk. Cent. 274.—(Custom leads the willing, 
law compels the unwilling.) 

Consuetudo non trahitur in consequentiam. 
((Custom is not drawn into consequence.) 

CONSUL, an oflker appointed by competent 
authority to re:iide in foreign countnes, to 
facilitate and extend the commerce carried 
on between the subjects of the country whioh 
appoints him, and those of the country or 
place in which he is to reside. The office 
appears to have originated in Italy, about the 
middle of the twelfth century, and was 
generallv established all over Europe in the 
sixteenth century. British consuls were 
formerly appointed by the Crown, upon the 
recommendation of great trading companies, 
or of merchants engaged in trade with a 
particular country and place; but they are 
now directly appointed by government, with¬ 
out requiring any such recommendation, 
though it, of course, is always attended to 
when made. The right of sending consuls 
to reside in foreign countries depends either 
upon a tacit or express convention. 

The duties of a consul, even in the con¬ 
fined sense in which they are commonly 
understood, are important and multifarious. 
It is his business to be always on the spot, to j 
watch over the commercial interests of the 
subjects of the state whose servant he is; to 
be ready to assist them with advice on all 
doubtful occasions; to see that the con¬ 
ditions in commercial treaties are properly 
observed ; that those he is appointed to 
protect are subjected to no unnecessary or 
unjustifiable demands in conducting their 
bu8ioe!<s; to represent their grievances to 
the authorities at the place where they re¬ 
side, or to the ambassador of the sovereign 
appointing him, at the court on which the 
consulship depends, or to the government 
at home; in a word, to exert himself to 
render the condition of the subjects of the 
country employing him, within the limits of 
his consulship, as comfortable, and their 
transactions as advantageous and secure as 
possible. 

The following more detailed exposition 
of the general duties ot a British consul, is 
taken from Mr. Chitty’s work on Commer^ 
dal Law :— 

A British consul, in order to lie properly 
qualified for his einpluymenr, should take 
care to make himself master of the language 
used by the court and the magistracy of the 
country where he resides, so as to converse 
with ease upon subjects relating to bis 
dudes. If the common people oc the port 
use another, he must acquire that also, that 


he may be able to settle little diflerences 
without troubling the magistracy of the 
place for the interposition of their auiho- 
rity; such as accidents happening in the 
harbour, by the shipa of his nation runniug 
foul of and doing damage to each other. 

He is to make himself acquainted, if he 
be not already, with the law of nations and 
treaties, with the tariff or specification of 
duties on articles imported or exported, and 
with all the municipiu ordinances and laws. 

He must take especial notice, of ail pro¬ 
hibitions to prevent the export or import of 
any articles, as well on the part of the state 
wherein he resides, as of the govemmeni 
employing him; so that he may admonish 
all British subjects against carrying on an 
illicit commerce, Co the detriment of the 
revenues, and in violation of the laws of 
either. And it is his duty to attend dili- 
gently to this part of bis office, in order to 
prevent smuggling; and consequent hazani 
of confiscation, or detention of ships, and 
imprisonment of the masters and mariners. 

It is alto his duty to protect from insult 
or imposition British subjects of every de. 
scription within bis jurisdiction. If reilress 
for injury suffered is not obtained, he is to 
carr^ his complaint by memorial to the 
British minister residing at the court on 
which the consulship depends. If there be 
none, be is to address himself directly to the 
court; and if, in an important case, his 
complaint be not answered, he is to trans¬ 
mit the memorial to her Majesty’s Secretary 
of State. 

When inanlt or outrage it offered hys 
British subject to a native of the place, and 
the magistrate thereof complains to the 
consul, he should summon, and In case of 
disobedience, may, by armed force, brin:( 
before him the offender, and order him to 
give immediate satisfaction; and if be re¬ 
fuse, he resigns him to the civil jurisdiction 
of the magistrate, or. to the military law of 
the garrison; nevertheless always acting as 
counsellor or advocate at his trial, when 
there is question of life or property. 

But it a British subject he accused of an 
offence alleged to have been committed at 
sea, within the dominion or jurisdiction of 
bis sovereign, it is ibeu the duty of the 
consul to claim cognizance of the cause for 
his sovereign, and to require the release of 
the parties, if detained in prison by the 
magistracy of the place on any such accusa¬ 
tion brought before ihem, and that all ju¬ 
dicial proceedings against them do instsntiy 
cease; and be may demand the aid of the 
power of the country, civil and military, to 
enable him to secure and put the accused 
parties on board such British ship as be 
shall think fit, that they may be conveyed to 
Great Britain, to be tried by their proper 
Judges. If, contrary to this requisition, the 
magistrates of the country persist in pro¬ 
ceeding to try the offence, the consul should 
then draw up and transmit a memorial to 
tlie British minister at the court of that 
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country; and if that court |(ive an evasive 
answer, tbe consol sliould, if it be a sea 
offence, apply to tbe Board of Admiralty in 
London, stating the case; and upon their 
representation, ibe secretary for the proper 
department will lay the mptter iiefore the 
Sovereign, who will cause the ambassador 
of tbe foreign state, resident in England, to 
write tu bis court abroad, desiring that 
orders may immediately be given by that 
/government, that all judicial proceedings 
against the prisoner be stayed, and that be 
be released. 

It is the doty also of a British consul to 
relieve all distressed British mariners, to 
allow them 6<f. daily for their support, to 
send them home in tbe first British vessels 
that sail for England, and to keep a regular 
account of his disbursements, which he is to 
transmit yearly, or oftener if required, to 
(he Navy Office, attested by two British 
merchants of the place; this is provided for 
by positive enactment, 1 Geo. IL, s. 2, c. 
14, § 12. He Is also to give free passes to 
all poor British subjects wishing to return 
home, directed to the captains of the Queen’s 
packet boats, or ships ot war, requiring them 
to take them on board. 

The consul is not to permit a British 
merchant ship to leave the port where he 
resides without her passport, which he is nut 
to grant nntil the master and crew thereof 
have satisfied all just demands upon thegn; 
sod for this purpose, he ought to see the 
governor’s pass of a garrisoned town, or the 
burgomaster’s ; unless tbe merchant or fac. 
tor to whom tbe ship was consigned will 
make himself responsible. 

It is also his duty to claim and recover all 
wrecks, cables, and anchors, belonging to 
British ships, found at sea by fishermen or 
other persons, to pay tbe usual salvage, and 
to communicate a report thereof to the 
Navy Board. 

Tbe consuls and vice-consuls of her Ma¬ 
jesty are, by express enactment (46 Geo, 
111., c. 98, § 9), empowered to administer 
oaths in all cases respecting quarantine, in 
like manner as if they were magistrates of 
tbe several towns or places where they 
respectively reside. It is also laid down, 
that a consul is to attend, if requested, all 
arbitrations where property is concerned, 
between masters of British ships and the 
freighters, being inhabitants of the place 
where be resides. Ckitty*8 Commercial Law, 
rol. i. 

Any individual, whether he be a subject 
of the state by which he is appointed, or of 
another, may be selected to fill tbe office of 
cootul, provided he be approved and^ ad¬ 
mitted by the government in whose territory 
he is to reside. In most instances, however, 
but not always, consuls are the subjects of 
the state appointing them. McCulloch*$ 
Comm, Diet, 

COXSULTA ECCLESIA, a church full or 
provided for. Cowel, 

CONSULTARY RESPONSE, the opinion 
of a court of law on a special case. 


CONSULTATION, a writ in the nature of a 
procedendo, whereby a cause, having been 
removed by prohibition from the ecclesias¬ 
tical court to tbe King’s court, is returned 
thither again; for if the Judges of tbe King’s 
court, upon comparing the libel with the 
suggestion of tbe party, find the suggestion 
false or not proved, and, therefore, the cause 
to he wrongfully called from the ecclesi¬ 
astical court, then, upon this consultation or 
delilieration, they decree it to be returned, 
whereupon the writ in this case obtained 
is called a consultation. 24 Edw, 1; Reg, 
Orig, 44. Also a meeting for deliberating 
or advising with counsel. 

CONSUMMATE, tenant hy courtesy, when a 
husband, upon his wife’s death, becomes 
entitled to hold her lands in fee simple or 
fee tiul, of which she was seized during the 
marriage, for bis own life, provided he has 
had issue by her, capable of inheriting. 

Contemporanea expositio est optima etfortissima 
in lege, 2 Inst. 11.—(A contemporaneous 
exposition is the best and most powerful in 
law.) 

** Great regard,” says Sir Edward Coke, 
’’ought, in coDstruing a statute, to he paid to 
the construction which tbe sages of the law 
who lived about the time or soon after it was 
made, put upon it, because they were best 
able to judge of the intention of the makers 
at tbe time when the law was made.” 

These four points are to be considered in 
the interpretation of all statutes, be they 
penal or beneficial, restrictive of, or enlarging, 
the common law :—1st, what was tbe com¬ 
mon law before the making ol the act ; 2ndly, 
what was tbe mischief and defect for which 
the common law did not provide; 3dly, what 
remedy tbe Parliamenc has resolved and ap- 
poinied to cure tbe disease of the common¬ 
wealth ; and, 4ihly, the true reason of the 
remedy; and then the office of the Judges is 
always to make such construction as shall 
suppress tbe mischief and advance the remedy. 
3 Rep, 7» 

CONTEMPT, a disobedience to the rules, 
orders, or process of a court, which has power 
to punish for such offence by attachment. 
Contempts are either direct, which openly 
insult or resist the powers of the court, or 
tbe persons of the Judges who preside there; 
or consequential, which, without such gross 
ineoleuce or direct opposition, plainly tend 
to create an universal disregard of their au¬ 
thority. The principal instances of either 
sort are:—1. Those committed by inferior 
Judges and magistrates by acting unjustly, 
oppressively, and irregularly in administer¬ 
ing those portions of justice which are en¬ 
trusted to their distribution, or hy disobey¬ 
ing any writs issued out from the superior 
courts, by proceeding in a cause after it is 
pul a stop to or removed by writ of prohi¬ 
bition, certiurari, error, supersedeas, and the 
like. 2. Those committed by sheriffs, bailiffs, 
gaolers, and other officers of the court, by 
abusing the process of tbe law, or deceiving 
persons, or hy any acu of oppression, extor¬ 
tion, collusive behaviour, or culpable neglect 
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of duty. .3. Those committed by attornles 
or solicitors^ who are officers of their respec¬ 
tive courts, by gross instances of fraud or 
corruption injustice to their clients, or 
other disDonest practices. 4. Those com¬ 
mitted by jurymen in collateral matters, re¬ 
lating to the discharge of their office, such 
as making default when summoned, refusing 
to be sworn or to give any verdict, eating or 
drinking without the leave of the court, and 
especially at the cost of either litigant. 5. 
Those committed by witnesses, by making 
default when summoned, refusing to be 
sworn or examined, or prevaricating in their 
evidence. 6. Those committed by parties to 
any suit or proceeding in a court; as by 
disobedience to any rule or order made in 
the progress of a cause, by non-payment of 
costs, or by non-observance of awards made 
rules of court. 7« Those committed by any 
other persons under the degree of a peer, 
and even by peers themselves, when enor¬ 
mous and accompanied by violence. 4 Bh 
^ofn. 283. 

CONTENEMENT, a man’s countenance or 
credit, which he has together with, and by 
reason of, his freehold; or, that which is 
necessary for the support and maintenance 
of men, agreeably to their several qualities or 
states of life. 

Contuiaiio litis sgst termimos eomiradietanos. 
Jenk. Cent. 11'(Evidence of. a law suit 
needs contradictory terms.) 

CONTINGENT LEGACY, one that Is be¬ 
queathed to a legatee, at twenty-one, or if 
when, or provided he shall attain twentv-one, 
if the legatee die before that i^e, the legacy 
lapses. The 33d section of tiie mils’ Amend¬ 
ment Act, 1 Vic., c. 26. enactsthat where 
any person, being a child or other issue of the 
testator, to whom any real or personal estate 
shall be devised or bequeathed for any es¬ 
tate or interest not determinable at or before 
the death of such person, shall die in the life 
time of the testator, leaving issue, and any 
such issue of such person shall he living at 
the time of the death of the testator, snch 
devise or bequest shall nut lapse, but shall 
take effect as if the death of such person had 
happened immediately after the death of the 
testator, unless a contrary inieotioa shall 
appear bv the will.” 

COfrriNGENT REMAINDER, an executory 
remainder limited so as to depend on an 
event or condition, which may never happen 
or be performed, or which may not happen 
or be performed till after the ae termination 
of the preceding estate. They are dis¬ 
tinguished into four sorts 
The eases, observes Hayes {/tUrod. Conv. 
oof. 1, p. 653), classed under these four di 
visions have, however, one common point of 
resemblance. ^ Mr. Butler has remarked, 
that ” all contingent remainders appear to 
be so far reducible under one head, that 
they depend for their vesting on the happen¬ 
ing of an event, which, by possibility, may 
not happen during the continuance of the 
preceding estate or at the instant of its de¬ 


termination ” In other words, they all 
depend upon an uncertain event. Of the 
first sort (viz., ” where the remainder de- 
[Mnds entirely on the continf^ent determina¬ 
tion of the preceding estate itself, as if A. 
make a feoffment to the use of B., till C. 
returns from Rome, and after such return of 
C., then to remiun over in fee*’), it may be 
remarked, that the limitation over is made 
to depend upon the event of G.’s return 
from Rome, and that the particular estate 
happens to be circumscribed by the same 
event; but this accidental coincidence, as it 
introduced no peculiar feature into the 
character of die remunder, cannot, it is 
conceived, be justly made the basis of a 
distinct class of contingent remainders. The 
remainder does not otherwise depend on the 
contingent determination of the particular 
estate, than as the event on which the re¬ 
mainder is limited forms also an ingredient 
in tue limitation of the particular estate; 
but the dreumstance'uf its entering into the 
constitution of that estate Is an inoepeDdent 
and indifferent fact. This class, therefore, 
is not substantially different from the second 
class (viz., ” where some uncertain event, 
uiiconected with, and collateral to, the deter¬ 
mination of the particular estate, is, by the 
nature of the limitation, to precede the re¬ 
mainder ; as, if a lease be made to A. for 
life, and if B. die before A., remainder to C. 
for life”), which again appears to fall within 
the fourth class (viz., ” where a remainder 
is limited to a person not ascertained, or not 
in being at the time when such liinitatioo is 
made”;, for if the remainder be to the first 
son of A., who has no son, an event uncon¬ 
nected with the particular estate, namely, 
the birth of a son of A., is to precede the 
vesting of the remainder. And the only 
difference seems to be, that the existence of 
an object of the limitation is involved in the 
event. The third class (viz., ” where a 
remainder is limited to take effect upon an 
event which, though it certainly must happen 
some time or other, yet may not happen dll 
after the determination of the particular 
estate”;, is illustrated by the case of ” a lease 
to J. 8. for life, and after the death of J. D., 
the lands to remain to another in fee and 
in treating of the uncertainty which makes a 
remainder contingent, it is laid down, that 
” if there be a lease for life to A., and after 
the death of J. D., remainder to B. in tail, 
in that case the remainder to B. is not ca¬ 
pable of taking effect in possession during 
the life of J. D., althongh the possession 
should fall by the determination of A.’s 
estate; but if J. D. chance to die before 
the determination of the particular estate, then 
does B.’s remainder, by such event, become 
capable of taking effect in possession when 
it shall happen to fall, and is then in the 
same state as if it bad been originally limited 
without any regard to the dmth of J. D. 
This very essential alteration in die nature of 
B.’s remainder, occasioned by ^e timely 
event of J. D.’i death, is the change of a 
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coatim(«nt into a retted e§taU** Here the erery contingeut reioainder« so cooshlered, 

dirision fouads itself upon the certainty of deprads upon an erent which may never 

m event, namely, the death of J. D., but happen. It thonid seem, therefore, that the 
which event, taken simply, is not the event first branch of the generally receiy^ defini- 

whereon the remainder depends, as, indeed, tion of a contingent remainder, which 

the passage last quoted rery clearly shews. describes it to be a remuoder limited so 

Id coastroctioo of law, the remainder de- as to depend on an event which may never 

l^ds upon an imcertam event, as every con- happen,** comprehends every kind of con- 

tiagrat remainder necessarily does. The tingent remainder; and that the superadded 

dssiification seems, therefore, to be rather clause, “ or which may not happen till 

verbal than substantial. after the determination of the particular 

Wemay, perhaps, define, or rather describe, estate,** is redundant, at least. 4. It is 
a contiogent remainder to be " a legal limi- adapt^, &c., to an ettate, &c.; 

todon, adapted to confer, on the himpening for, in its contingent condition, it is no|i 

ef an uncertain event, an estate of nreehold an estate, but the mere indication of a 

or inheritance immediately on the natural possible estate. The remaining portion of 

determination of a preceding legal limitation, the snggested definition is merely descriptive 

contained in the same instrument, of a par- of circumstances essential to constitute the 

lienlar vested estate of freehold or inherit- limitatioo—a rematmfinr. A particular estate 

aace.** 1. It ie a legal limitation, for there of freehold must vest before there can be a 

eaooot be a remainder, strictly such, of a contingent remainder, but all the UmitatioDe 

mere trust. If the fee be vesM io A., in may, on their creation, be future or ezecu- 

trast for B. for life, and after his decease for tonr uses. 

the heirs of the body of G., and B. die, leaving But now the 8tb section of 8 & 9 Viet., c. 

C., who afterwards dies, leaving an heir of 100, enacts, ** that a contingent remainder, 

his body, such hdr will take by way of future existing at any time after the 31 st day of 

or ipringm;|[ trust. The role which requires December, 1844, shall be, and, if created 

ihsi a remwader shall vest in possession on before the passing of this act, shall be 

the determination of the particular estate, or deemed to nave ^en, capable of taking 

Dot at all, is a strict rule of tenure not effect, notwithstanding the determination by 

ipptied by analogy to equitable iotereets. 2. forfeiture, aurreoder, or merger of any pre- 

It is ada^ed (that is, having regard to its ceding estate of freehold in the same manner, 

ictiial condition) to confer, &c.; for it may in all respects as if such determination had 

htve been, in its inception, not a contingent not happened.** 

remainder, but a springing use on an execu- CONTINGGNT or FUTURE USES, these 
tory devise, which, by the vesting of a prior are properly uses which take effect as re- 

Jimitation, became a remainder. 3. It is mainders, and in imitation of contingent 

adapted to confer on the happening of an remainders. Where an estate is limited 

ascrrim event, &e.; for a future limitation previously to a future use, and the future 

to sriae oo n certain event, caunot be a use is limited by way of remainder, it is sub- 

c$ntingeni remainder, but must, if valid, jecttotherulesof the common law, which are, 

either be a vetsed remainder or be a springing that a vested estate of freehold most precede 

use or an executory devise. A limitation, in order to support the remainder, and that 

by way of spri^iog use or executory devise, a remainder must vest either during the 

may await a given nrea/ without being coa- exbtence of such preceding estate, or ea 

tingent | as in the instance of a substantive instanti that it determines. And herein these 

limitation by way of use or devise to B., contingent or springing uses (for they have 

from and after the death of A., for the death been called by both epithets, and without anv 

Df A is certain, and the time of his death is inconsistency, although it creates diN 

pot material where the limitation is of that acuity in regard to their distinctive classifica- 

irregular species; but a remainder cannot, tion,) differ from executory devises, wbicb 

without being contingent, await anv given latter do not require any particular estate to 

nwD/, however ceitun in itself, ter the support them; that by them a fee-simple or 

law tacitly annexes the condition of its hap- other less estate may be limited after a fee- 

peniog before the particular estate deter- simple, and that a remainder may be limited 

miaet; and it is in this point of view that a of a chattel interest, after a particular estate 

remainder, limited to arite upon an event for life created in the same. The following 

which must happen, involves a contingency. is an example of a future or contingent use: 

If land be limit^ to one for life, remainder A use to the first unborn son of A., after apre- 

to the right heirs of J. S., a living person, vious limitation to A. for life or for years,, 

the remainder is contingent, not because the determinable on his life: for this doe&nol 

event of there being a right heir of J. S. is answer to the notion of either a ebiftiiig or a 

uncertain, but becauae the event of there springing use. To create a good springing 

being a right heir of J. S., during the contt- uee, it must be limited at once, independently 

nnanee of the particular estate, is uncertain; of any preceding estate, and not by way of 

for thoi^h it were certain that J. S. would remainder, for if so, it is then a continent 

hare a i^ht heir, ttiU the remainder would and not a springing use, and then subject to 

be contingent. It is the uncertainty id point | the laws governing contingent remainders, 
of time which makes the contingency; and ^Tbus springing uses are confined within very 
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narroiv limits, and future or contiofrent uses 
are placed on exactly the same footinsf with 

* continicent remainders. Although shifting or 
secondary uses cannot be classed wi th future or 
contingent uses, because of the different modes 
by which they take effect, yet, as a shifting use, 
when created, may, in point of limitation, be 

' like a contingent remunder, and shali, in that 
case, as well as a strict contingent use (which 
does not take effect in derogation of any other 
estate), be subject to the same laws. 

CONTINUAL CLAIM, abolished by 3 & d 
Wm. IV., c. 27, § 11. 

CONTINUANCE, notice of trial when 
notice of trial in London or Middlesex has 
been given, and the plaintiff is not ready to 
proceed, then. Instead of countermanding his 
notice, he may continue it to the next sitting 
(not to the adjourned sittings), by giving 
notice of trial by continuance two clear 
business days prior to the sittings at which 
the cause was to have been tried. Sunday 
cannot be reckoned. It can be given only 
once in a term. It cannot be given after the 
plaintiff has countermanded his notice of 
trial. 

CONTINUANCES. The entryof them on Issue 
is abolished by rule of all the courts. H« T. 
4 Wm. IV., r. 2, 4 2. 

CONTINUANDO, a word used In a special 
declaration of trespass, when the plaintiff 
would recover dam^es for several trespasses 
in the same action; and, to avoid multiplicity 
of actions, a man may in one action of tres* 
pass recover damages for many trespasses, 
laying the first to be done with a coiittnuando | 
to the whole time in which the rest of the 
trespasses were done; which is in this form,' 
eontinuando (by continuing the trespasses 
aforesaid, &c., from the day aforesaid, die.,} 
until such a day, including the last trespass. 
Tfrm» de Ley, 

CONTRABAND [contra, Lat., against, and 
Itando, Ital., edict], such goods as are pro-j 
hibited to be imported or exported, bought I 
or sold, either b]f the laws of a particular j 
state or by special treaties; also a term! 
applied to designate that class of commo- 

* dities, which neutrals are not allowed to 

' carry during war to a belligerent power. 

It is a recognized general principle of the 
law of nations, that ships may sail to, and 
trade with, all kingdoms, countries, ami states 
in peace with the princes or authorities whose 
flags they bear; and that they are not to be 
molested by the ships of any other power at 
war with the country with which they are 
trading, unless they engan in the conveyance 

’ of contraband goods. But great difficulty 

' has arisen in deciding as to the goods com¬ 
prised in this term. 

In order to obviate all disputes as to what 
commodities should be deemed contraband, 
they have sometimes been specified in treaties 
or conventions. But this classificaUon is not 
alwa]^ respected during hostilities; and it is 
sufficiently evident that an article which 
might not be contraband at one time, or 

* under certain circumstances, may become 


contraband at another time, or under different 
circumstances. It is admitted on all bsiids, 
even by Mr. Hubner, the great advocate for 
the freedom of neutnd commerce, that every 
thing that may be made directly available for 
hostile purposes, is contraband, as arms,am- 
inanition, horses, timber for ship building, and 
all sorts of naval stores. The greatest dif¬ 
ficulty has occured in deciding as toprovuioni, 
which are sometimes held to be contraband, 
and sometimes not. Lord Stowell has shown 
that the character of the port to which the 
provisions are destined, is the principal dr- 
cumstance to be attended to in deciding 
whether they are to be looked upon as con¬ 
traband. A cargo of provisions intended for 
an enemy's port, in which it was known that 
a warlike armament was in preparation, 
would be liable to arrest and confiscation; 
while, if the same cargo were intended for a 
port where none but merchant-men were 
fitted out, the most that could be done wonid 
be to detain it, paying the neutral the same 
price for it as ne would have got from the 
enemy. 

The right of visitation and search is a right 
inherent in all belligerents; for it would be 
absurd lo allege that they had a ivht to 
prevent the conveyance of contraband goedi 
to an enemy, and to deny them the use of the 
only means by which they can J^ve effect to 
such right. Vattel, h, iii., r. 7,4 114. The 
object of the search is twofiild: first, to 
ascertain whether the ship is neutral or so 
enemy, for the circumstance of its hoisting s 
neutral flag affords no security that it is really 
such; and, secondly, to ascenain whether it 
has contraband articles, or enemies* property 
on board. MeOuUoch's Com, Did, 

CONTRaCAUEATOR, a criminal; one pro¬ 
secuted for a crime. 

CONTRACT, a deliberate engagement be¬ 
tween competent parties, upon a legal con¬ 
sideration to do, or to abstain from doing, 
some act. In its widest sense it locludea 
records and specialties, but the term is 
usually employed to designate only simple 
or parol obligations, which Comprehend not 
only verbal and unwritten coniracu, but all 
contracts not of record nor under seal. 

Contracts are divided into three classes: 
—Ist, contracts of record, such as judg¬ 
ments, recognizances, and statutes staple; 
2d, specialties, which are under seal, such 
ss deeds and bonds; 3d,simple contracu, 
or contracts by parol. There is no suck 
fourth class as contracts in writing, distinct 
from verbal and sealed contracts; both ver¬ 
bal and written contracts are included in 
the class of simple contracts, and the only 
distinction between them is in regard to the 
mode of proof. 

Every contract is founded upon the mutnal 
agreement of the parties; when the afi^ee- 
ment is formal, and stated either verbally or 
in writing, it is usually called an express 
contract; when the agreement is matter of 
inference and deduction, it is called an Im¬ 
plied contract. 
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CoDtrBcta are also ^istinfprished into exe¬ 
cuted and executory; etfeaUed, where no- 
tiling remaiot to be done by either party, 
sod where the transaction is completed at 
the moment that the afrreeuient is made; as 
where an article is sold and delivered, and 
payment therefore is made on the spot; 
ateatmy, where some future act is to be 
done; as where an agreement is made to 
bnild a bouse in six months; or to do an 
set on or before some futnre day; or to lend 
money upon a ceruin iiuertst, payable at a 
futare time. 

There is also one other distinction, namely, 
that between entire and severable contracts. 
An aUire contract is one, the consideration of 
which is entire on both sides. The entire ful. 
filmeotof the promise by either is a condition 
precedent to the fulhlment of any part of 
the promise by the other. Whenever, there¬ 
fore, there is a contract to pay a gross sum for 
a certiiu and definite consideration, the con- 
tnct is entire. A leoerohfo contract is one, 
the consideration of which is, by its terms, 
susceptible of apportionment on either side, 
so as to correspond to the unasceruined 
consideration on the other side, as a con¬ 
tract to pay a person the worth of his ser¬ 
vices so long as he will do certain work; 
or to give a certain price for every bushel of I 
so much com as corresponds to a sample. I 
Clotty on ComtroctMs Story on Contracts ; \ 
; Poikier on Contracts, 

Cwtraeins est quasi actus contrh actum. 2 Co. 
15.--(A contract is, as it were, act against 
act.) 

Cautraetns ex turpi causd, nel contrd bonos 
mores, nmUms. Hob. 167.--(There is no 
contract from a base cause, or against good 
manners.) 

CONTRAFACTION, a counterfeiting. BUmnt. 
CONTRA FORMAM COLLATIONIS. A 
writ that issued where a man had given lands 
in perpetual alms to auv lay houses of reli¬ 
gion, or to an abbot and convent, or to the 
warden or master of any hospital and his 
convent, to find certain poor men with ne¬ 
cessaries, and do divine service, &c. If they 
alienated the land, to the disherison of the 
house and church, then the donor, or hisj 
heirs, would bring this writ to recover the 
lands. Reg. Orig. 238; F. N. B. 210. 
CONTRA FORMAM FEOFFAMENTI, a 
writ that lay for the heir of a tenant, enfeoffed 
of certain lands or tenements, by charter of 
feoffment from a lord, to make certiun ser¬ 
vices and snitt to bis court, who was after¬ 
wards di»|rained for more services than were 
mentioned in the charter. Beg. Orig. 176; 
Old Nat. Rr. 162. 

CONTRA FORMAM STATUTI (contrary to 
the form of the statute, in such case made 
sod provided). The usual conclusion of 
every indictment, &c., brought for an offence 
created by statute. 7 Geo. IV., c. 64, § 20. 

Centrb negamiem prineipia non est dinnUandum. 
Co. Ut. 43.—(A^nst one denymg princi¬ 
ples there is no deputing.) 

Coetrk nan vakmtem agere nuUa eurrit prm- 


seriptio. —(No prescription runs agiunst a 
person unable to act.) 

CONTRA PAfJEM (against the peace). It is 
generally necessary, in all incticlmenis what¬ 
soever, to allege that the offence was com¬ 
mitted agiunst the peace of our Lady the 
Queen. 

Contrit veritatem lex nunquam nUquid permittR. 
2 Inst. 262.—(The law never suffers any 
thing contrary to truth.) 

CONTRAMANDATIO PLACITI. A re¬ 
spiting or giving a defendant further time to 
answer, or a countermand of what was for¬ 
merly ordered. Leg. H. /., c. 69. 

CONTRAMANDATUM. A lawful excuse, 
which a defendant in a suit by attorney 
alleges for himself, to show that the plaintiff 
has no cause of complaint. Blount. 

CONTRAPOSITIO, a plea or answer. 

CONTRARIENTS, those who are opposed to 
the government, but are not either rebels or 
traitors. 

Contrariorwn contraria est ratio. Hob. 344. 
—(The reason of contrary things is con- 

aji^RATENERE, to withhold. 

CONTRAVENTION, the action founded on 
the breach of law-burrows. Scotch Diet. 

Contrectatio rei aUenee, emimo furandi, est fur- 
turn. Jenk. Cent. 132.—(The touching of 
property not one's own, with an intention of 
steiding, is theft.) 

CONTRIBUTION. Where every one pays 
his share, or performs his part in any agree¬ 
ment or arrangement. It frequently arises 
between sureties, who are bound for the 
same principal, and upon his defoult, one of 
them is compelled to pay the money, or to 
perform any other obligation for which they 
all became bound: the surety, who has paid 
the whole, is entitled to receive coufributioii 
from all the others for what he has done, in 
relieving them from a common burthen. 
Contribution amongst sureties may in gene¬ 
ral be enforced as well in courts of law as in 
equity; but in some cases the remedy is 
more extensive in equity than at law. Thus, 
suppose there were three sureties in a bond 
for 3000/., and one of them has been obliged 
to pay the whole debt, he could at law only 
sue one of the sureties for bis third, viz., 
1000/., although the other surety had lie- 
come bankrupt; but in equity he might 
compel the solvent surety to contribute 
1600/., the moiety of the entire sum. Peter 

I V. \ Rich, 1 C. C. 321. And the remedy is 
more complete and effectual in equity when 
an account and discovery are wanted, or 
%vbere there are numerous interested parlies, 
vriiich would occasion a multiplicity of actions. 
And if one of the sureties die, the remedy 
at law lies only against the surviving parties; 
but in equity it may be enforced against the 
representative of the deceased party, and he 
mav be compelled to contribute. 

Tlie claim of contribution baa its founda¬ 
tion in the clearest principles of natural jus¬ 
tice ; for as all are equally bound, and are 
equally relieved, it seems but just that, in 
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such a case, all should contribute in propor¬ 
tion towards a benefit obtidned by au, upon 
the maxim, Qat Mentit eoivimodfuii, sentire 
debet et tmut. And the doctrine has an equal 
foundation in morals, since no one oug^ht to 
profit by another man’s loss, where he him¬ 
self has incurred a like responsibility Any 
other rule would put it in the power of the 
creditor to select his own victim; and upon 
motives of mere caprice or favouritism, to 
make a common burthen a most gross per¬ 
sonal oppression. 

Legatees are also compelled to refund 
and contribnte for the j»yment of debts. In 
like manner, contribution lies between part¬ 
ners for any excess, which has been paid by 
one partner bejond his share, against the 
other partners, if, upon a winding up of the 
partnership affairs, such a balance appears in 
his favour { or if, upon a dissolution, he has 
been compelled to |>ay any sum for which he 
ought to be indemnified. It also lies between 
joint-tenants, tenants in common, and part 
owners of ships and other chattels, for all 
charges and expenditures incurred for the 
common benefit. 1 Store^e Eqmitii^ 393— 
415. 

CONTRIBUTIONE FACIENDA, a writ that 
lay where there were tenants in common, that 
were bound to do one thing, and one was put 
to the whole burthen, to compel the rest to 
make their contribution. Rfg, Orig. 175; 
F. N. B. 162. 

CONTROLLER, an overseer or officer ap¬ 
pointed to examine and verify the accounts 
of other officers. 

CONrUBERNlUM, the marriage of slaves, 
with their master’s consent: the children of 
such marriages were the property of their 
parents* owners. 

CONTUMACE CAPIENDO. Excommuni- 
cation in all cases of contempt in the spiritual 
courts is discontinued by 53 Geo. 111., c. 127, 
§ 2, and in lieu thereof, where a lawful 
citation or sentence has not been obeyed, 
the Judge shall have power, after a certain 
period, to pronounce such person contuma¬ 
cious and 111 contempt, and to signify the 
same to the Court of Chancery, whereupon 
a writ de centumaee capiendo shall Issue from 
that court, which shall have the tame force 
and effect as formerly belonged, in case of 
contempt, to a writ de ejecommunicato co~ 
piendo. 2 & 3 Wm. IV., c. 93; 3 & 4 Vict., 
c. 93. 

CONTUMACY, a refusal to appear in court 
when legallv summoned, or disobedience to 
its rules and orders. 

CONVENT, the fraternity of an abbey or 
priory, as eocietae is the number of fellows in 
a college. 

CONVENTICLE, a private assembly or 
meeting for the exercise of religion; the 
word was at first an appellation ot reproach 
to the religious assemblies of Wickliffe in the 
reigns of Edward 111. and Richard 11., and Is 
now usually applied to a meeting of dissenters 
from the established church. As this word | 
In strict propriety denotes an unlawful I 


assembly, it cannot be Justly applied to the 
assembling of persons in places of worship, 
which are licensed according to the requisi¬ 
tions of law. 

CONVENTIO, an agreement or covenant 

CONVENTION, an extraordinary assembly of 
the Houses of Lords and Commons, without 
the assent of, or being called together by 
the Sovereign, and which can only be justi¬ 
fied em neeeentate rot, as the Parliament 
which restored Charles IL, and that which 
disposed of the Crown and Kingdom to Wil* 
liam and Mary. 

Coaeenlto prioatonan nonpateet pmbUeojwri de- 
Togare, Wing. 746.—(A conventiiiD of pri¬ 
vate persons cannot affect public right) 

CONVENTIONAL ESTATES, those free¬ 
holds not of inheritance or estates for life, 
which are created by the express acts of the 
parties, in contradistinction to those which 
are legal and arise from the operation sad 
construction of law. 

CONVENTIONE, a writ for the breach of anv 
covenant in writing, whether real or persooai. 
Reg, Orig, 115; F, N. B, 145. 

CONVENTUALS, religions men united ia a 
convent or religions house. Chirr/. 

CONVENTUAL CHURCH, that which eon- 
sists of regular clerks professing some order 
of religion; or of dean and chapter, or other 
societies of spiritual men. 

CONVERSION, where a person finds, or 
having the goods of another in his poesessioa, 
applies or converts them to his own use, 
without the owner’s consent, and for which 
the owner may maintain an action of trover 
and conversion against him. Refusal to 
restore the goods is primd/aeio sufficieot 
evidence of a conversion, though it does not 
amount to a conversion. 10 Rep, 66. 

CONVEYANCE, an instrument which trans¬ 
fers property from one person to another 
infer vivoe, or after the death of the person 
transferring: the former is accomplished by 
deed, record, or special custom; the latter by 
will. 

Deeds operate either at common law or by 
statute. 

Common law deeds are original, as feoff¬ 
ment, gift, grant, lease, exchange, ymitition; 
or derwaiiee, as release, confirmation, sur¬ 
render, assignment. Deeds operating under 
the Statute of Uses are, a covenant to stand 
soiled to uses, bargain and sale, lease and 
release (but the lease is now dispensed with), 
a deed to lead or declare the uae of other 
more direct cooveyancet, a revocation of 
Dies, being the execution of a power, reaerved 
at the creation of a use, or recalling at a 
future time the use or estate so create. 2 
BL Com, c. XX. 

CONVEYANCERS, persons wbo employ 
themselves solely in the preparation of deeds 
or assnrances of property, qualified if he be 
a barrister, attorney, stuclent, or member of 
some Inn of Court, duly certificated, i. c.. 
paying 12/. stamp duty for his license. 55 
/?€».///., c. 184.. 

CONVEYANCING in its more preme aad 
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tecboicd leiMc, it io«y considered as the 
scieoce, sad also at the art of alienation. If, 
bf an iDfetti|(«ci(in of the laws of property, 
ve elicit and syitetnatiae the principles which 
aoverii the disposition, we are then compact¬ 
ing the science. The science of alienation, 
tlierefore, may be defined a systematic state- 
neat of the principles of alienation. To 
apply these principles to practice, by means 
of appropriate instramenis or conveyances, 
coostitntes the art of alienation. 

Cbisicta n tntfcnrw, tua dUnUgfu, spreta swo- 
UmcibU, 3 Inst. 198.—(If you be moved to 
reproach^, you divuljpe your own atfmrs, 
thuvs slighted |(iow out ot memory.) 

CONVICT, a peraon found j^uilty of a crime 
or offence alleged against him, either by a 
verdict of a jury or other legal decision. 

CONVICTION, the act of proving ituilty of 
an offence charged against a party, by a legal 
tnbanal. 

QmvUum etmviiio lepere ett lutum luto pom- 
yere. 1 Buis. 86.—(To cover reproach with 
reproach, is to heap mud upon mud.) 

CONVIVIUM, the same among the laity as 
pncuraih with the clergy, wjs., when a 
tenant, by reaaoo of his tenure, is bound to 
provide meat and drink for his lord once or 
ofiener in the year. Bioont, 

CONVOCATION, an assembly of the clergy 
of England, of which there is one in each 
province, which at preaentla merely personal. 
Its province is stated to be the enactment of 
canon law, subject to the licetise and autho- 
Uiority of the Sovereign, and the examina¬ 
tion and censure of all heretical and scbuma* 
licai books and persons; but from its 
judicial proceedings an appeal lies to the 
Queen in council, by 2 fic 3 Wm. IV., c. 92. 
It U held during the session of Parliament, 
and consists of an upper and a lower bouse 
in the province of Canterbury. In the upper 
lit the hishupB, and in the lower the inferior 
clergy, who are represented by their proctors, 
and all the deans and archdeacons, in all, 
143 divines. In York, the convocation con¬ 
sists of one house only. 2 Siep, Comm, 541. 

CONVOY, ships of war %vliich accompany 
inercbant-meo in time of war, to protect 
them from the attacks of the enemy. 'J'here 
are five things essential to sailing with con¬ 
voy i^riz. (1) it uittsl be with a regular 
convoy under an officer appointed by go¬ 
vernment ; (2) it must be from the place of 
rendezvous appointed by government; (3) it 
must be a convoy fur the voyage; (4) the 
master of the ship must have sailing instrnc- 
tioQi from the commanding officer of the 
convoy; (5) the ship must depart and con¬ 
tinue with the convoy till the end of the 
voyafe, unless separated by necessity. Abbott 
os iSkiapmg, pt, lii. c. 3 ; MarshaU on Intar- 
moe, Inok i., c. 9, f 5; 43 Geo. If/., e. 57, 
Alto a body of troops, which accompany 
provislona, ammunition, or other property, 
for protection. 

CONUSiANCE OF PLEAS, « prifilege that a 
ehy or taarn ha< to hold pleas. Seo CoO' 
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CONUSANT [conmitMafif, Fr.], knowing, or 
understanding. 

COOPERTIO, the head or branches of a tree 
cut down; though coopertio arborum is rather 
the bark of timber trees felled, and the 
chumps and broken wood. Cowel, 

COOPEBTURA, a thicket or covert of wood. 

COPARCENERS, or PARCENERS; where 
lands of inheritance descend from the an¬ 
cestor to two or more persons. It artsea 
either by co^mmon law or particular custom. 
By common law: at where a person seised 
in fee simple or fee tail dies, and bis next 
heirs are two or more females, his daughters, 
sisters, aunts, consins, or their representa¬ 
tives, in this case they shall all inherit, and 
these co-heirs are then called coparceners, 
or, for brevity, parceners only, and their 
interest is called an estate held in coparce¬ 
nary. Parceners by particular custom are 
where lands descend, as in gavelkind, to all 
the males in equal degree, as sons, brothers, 
uncles, &c. 

An estate in coparcenary resembles, in 
some respects, that in joint-tenancy, there 
being the same unity of title and similarity 
of interest. But in the following respects tliey 
materially differ:—1. Parceners always claim 
by descent, whereas joint-tenants always 
claim by the act of the parties. 2. There is 
no entirety of interest among coparceners, 
and no survivorship between them. 3. 
Though the interest of parceners may accrue 
by the same title, yet they may vest at 
different periods. 4. There is no necessary 
equality of interest among them. 

This estate may he dissolved by partition 
(either by deed or decree in equity); by the 
alienation of one of the parties, which 
destroys the unity of title ; or, by the whole 
at last descending to, and vesting In, one 
single person, which brings it to an estate in 
severally. 1 Step. Comm, 319. 

COPARTNERSHIP, the having an equal 
share. 

COPE, a custom or tribnte due to the Crown, 
or lord of the soil, out of the lead-mines in 
Derbyshire; also a hill, or the roof and 
covering of a house. 

COPIA LIBELLI DELIBERANDA, a writ 
that lay where a man could not get a copy 
of a libel at the hands of a spiritual Judge, 
to have the same delivered to him. Beg-, 
Orif. 51. 

COPrA, a crop or cock of grass, hay, or com, 
divided into titbeable portions, that it may 
be more fairly and Justly tithed. 

CopukUio verborum indieat aeeeptatumem vn 
eodem oentn, Bac., vol. iv. p. 26.—(llie 
coupling of words shows their acceptation in 
the same sense.) 

COPY [jcJirof, Gk., labour, according to Junius, 
because to copy another’s writing is very 
painful and laborious], the transcript or 
double of an original ivriting, as the copy of 
a patent, charter, deed, &c. 

COPYHOLD, a base tenure founded upon 
immemorial custom and usage. 

A copyhold estate is a parcel of the de- 
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* inesnes of a manor held at the lord’s will^ 
and according^ to the custom of such manor. 
The tenant may have similar quantities of 
interest in this tenure, as he might enjoy in 
freeholds, as an estate in fee-simple, or fee- 
tail (by particular custom,) or for life, and 
he may have only a chattel interest, as an es¬ 
tate for years in it. By the custom of some 
manors, the estate devolves upon the heir 
on the ancestor’s death, and is called a co¬ 
pyhold of inheritance. As far as the quan¬ 
tity and modification of interest are concerned, 
the tenant’s estate partakes of the nature of 
a freehold, but because it is held by a base 
instead of a fee tenure, it is called a copy- 
hold. Viewing his estate then, through tite 
medium of its holding or tenure, the tenant 
is merely a tenant at will; but it is to foe 
remarked, that this tenancy at will must be 
according to custom, which always regulates 
the copyholder’s interest, upon which inter¬ 
est the lord has no power whatever to en¬ 
croach. Free copyholds or customary free¬ 
holds, however, are held according to the 
custom of the manor, and altogether inde¬ 
pendent of the will of the lord, while 
copyholds of base tenure are held merely at' 
the lord’s will. The law certainly consiaers 
the freehold to be in the lord (excepting 
strict customary freeholds, the freehold of 
which is in the tenant), and the tenant to 
possess customary estate according ito the 
quantity of interest it is intended he should 
TOssess, but the law will protect the copy¬ 
holder. and will not permit him to be ^at 
the will or wayward caprice of the lord. 

There are four circumstances necessary to 
the existence of a copyhold estate. 1. A 
manor. 2. A court. 3. The lands must be 
parcel of the manor. 4. They must have 
been demised or demisable by copy of (*ourt 
roll from time immemorial. 

A manor is essentially necessary, for all 
copyholds must be parcels of manors; and so 
is a court, for a copyholder has no other 
evidence of his title than the roils of the 
court, which he can inspect and take c6|Hes 
of to use as he may think proper; and the 
Court of Queen’s Bench will order the 
lord to allow such inspection, and if the lord 
then refuse, be will be attached. There are 
two courts incident to every manor, a court 
baron or freeholders’ court, and a customar}* 
conn, which only relates to the copyholders, 
who form the homage and transact the ne¬ 
cessary business, the lord, or his steward 
presiding as Judge. Although these courts 
are essentially distinct, yet they are usually 
held at the same time, and the same roll 
serves to record the proceedings of both. 

In the court baron the suitors are Judges. 

In the customary coun the suitors are assis¬ 
tants to the lord, or his steward, who is the 
Judge. It is obvious that the lands granted 
must be parcel of a manor, seeing that a 
copyhold is part of the demesnes of a 
manor, but it is not absolutely necessary 
that the lands should continue parcel of 
the manor. And.because'tfais tenure derives 
its whole force from custom, the lands must 


have been demisable by copy of court roll 
from time immemorial, for the two pillars, 
upon which every custom reste, are common 
usage and existence time out of mind. No 
copyhold estate can, therefore, be created 
at the present day. 

Copyhold customs are divided into two 
species. 1. General, which extend to all 
manors in which there are copyholders, and 
are warranted by the common law, and of 
which the courts of law take judicial notice 
without being specially pleaded, and 2. Par. 
Ocular, which prevail in some manors only, 
and which cannot be speciaUy pleaded. They 
are ebnstrued strictly, and* when they are 
contrary to reason, morality, or justice, or 
cannot be reduced to a certainty, the courts 
will not give effect to them. 

'ITic following services and incidents arc 
annexed of general custom to copyholds 

1. Fealty, but the oath of fealty is now 
generally respited. 

2. Suit of court, for every copyholder is 
bound to attend the lord’s court and be sworn 
of the homage. 

3. The copyholder is entitled to estovers, 

. t. e., housebote, hedgebote, and ploughbote, 

unless restrained by particular custom. 

4. He cannot commit any kind of waste, 
unless there exist a particular custom to 
warrant it. 

6. Copyholds of inheritance are descen¬ 
dible according to the rules of the common 
law, unless the enstom be otherwise, in which 
case the custom must prevail. The altera¬ 
tions effected by the 3 & 4 Wm. IV., c. 106, 
arc a^licable to this species of tenure. 

6. Copyholds are alienated by surrender, 
according to general custom, and they arc 
deviseable. 

7. A copyholder, by general custom, may 
make a lease for a year, and with the lord’s 
license, he may lease for any number of years. 

8. Cfjpyholds are liable to all sorts of 
debts, by 3 & 4 Wm. IV., c. 104, and 1 & 2 
Vict., c. no. 

9. The widow of a copyholder, according 
to particular custom, is entitled to a certain 
portion of her husband’s lands, which varies 
in quantity, as a half, a third, a fifth, or the 
whole. It is called her free-bench. It is 
generally an estate for life, bat is forfeited by 
a second marriage or incontinency. If a 
widow IS detected in incontinency, she loses 
her free-bench, but, nevertheless, if she come 
into the Manor Court riding backwards upon 
a black ram, with his tail in her band, and 
repeating certain words, the steward is bound, 
by particular custom, to rc-admit her to her 
free-bench. The words to be repeated are 
the following; 

Here 1 am. 

Riding upon a black ram. 

Like a whore, as 1 am; 

And for my crincum cranenm. 

Have lost my blocnm bancum. 

And for my tail’s game. 

Have done this worldly shame ; 

Therefore, I pray, Mr. Steward, let me 
have my lands again. 
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The widow’s free-bonch Is barred by a 
joiDtare, irfaether lej(al or eqaitaliie; or by 
the slieDatioo of the copyhold lands by the 
husband, or even by an iq^reement to convey, 
or by forfeitare, or by a grant of the freeliold 
by the lord to the husband, for then the 
copyhold is destroyed, or by a devise ex¬ 
pressed to be in satisfaction of it. 

10. Copyholds, by special custom, are 
subject to courtesy, and, by tbe custom of 
some manors, the husband is entitled to 
courtesy, thonith he have no issue by his 
wife, but it is forfeitable by a second marriage. 

11. Upon every descent of a copyhold 

estate, a som of money or fine is due to the 
lord as a consideration, for the reneival of a 
grant, from the heir, upon his admission. If 
the heir refuse to be admitted, the lord may 
seise tbe estate to his own use. The lord is 
also entitled to fines upon all voluntary grants, 
upon the admisaion of tenants by the courtesy, 
and free-bench, and indeed upon aHenation 
geoeraUy, the only exceptions being in cases 
of bankruptcy or insolvency, which are pro¬ 
vided for by the 6 Geo. IV., c. 16, 64 and 

68, and the iDSolveni Act of the 1 & 2 Viet., 
r. 110. No fine is due upon the admis¬ 
sion of a remainder-man, unless by special 
cusrom, because the admission of the 
tenant for life is generally deemed the ad¬ 
mission of the remainder-man, nor are fines 
doe upon a mere change of tbe tenant’s 
interest, nor upon a covenant or agreement 
to surrender, because it is only due upon an 
scioal admittance. Tenants in common pay 
this fine apportionably, each according to his 
share. Joint-tenanta and coparceners pay a 
single fine for all. Tbe practice as to the 
payment of the fine on the admittance of 
joijii.tenant8 ia this : two years’ value is paid 
for the first life, half of that on the second, 
and a half of that half on the third, and so on, 
according to the number of the tenants. 
Joint-tenants succeed each other, by right of 
survivorship and without a new admittance, 
and fines are not dne but upon admittance, 
tbe application, therefore, of tbe general rule 
to the case of joint-tenants would be unfair 
to tbe lord. By the custom of many manors, 
fines are due from copyholders on every 
change of tbe lord, which happens by the act 
of God. Tbe quantum of all these fines is 
not to exceed two years value of the lauds, 
which is recoverable by action of debt. 

12. Besides a fine, a heriot is due to the 
lord on his tenant’s death, though he be only 
a tenant for life, provided lie be a legal and 
not an equitable tenant. It is usually the 
best beast or aeertum^ it u sometimes tlie 
best chattel, as a jewel or a piece of plate, it 
roost be a personal chattel. But no heriot is 
due upon the death of a married woman, 
liecause she can have no chattels. Heriots 
are in some manors commuted to a customary 
rompositton in money, but it must be an 
indisputably ancient custom. 

Copyholds are forfeited to tbe lord of the 
manor, and not to the Crown, unless by the 
express words of an act of Parliament, by ihe^ 


tenant being attainted of high treason or 
felony ; also by his attempting to alienate his 
estate by any mode which is contrary to 
custom, or by committing any kind of waste, 
by disclaiming tbe tenure, by refusing to 
perform the services. 

Copyholds may be destroyed, suspended, 
or enfranchised, t. e., converted into free 
tenure, in several ways. 

1. If the copyholder surrender his estate 
to tbe rightful lord, to tbe use of the lord. 

2* If a copyholder release idl his right and 
interest to the lord. 

3. If the lord convey the freehold of the 
copyhuld to a stranger, and tbe copyholder 
release to the stranger. 

4. If the lord convey to the copyholder 
the land for an estate of freehold, or even 
for a term of years. 

5. There are several cases in which co¬ 
pyholds are suspended onl^ for a certiun 
time, and not absolutely extinguished; thus, 
where a copyholder marries the lady of the 
manor, this suspends the copyhold during 
the marriage, but does not extinguish it. 
So where a copyholder becomes king, the 
copyhold is suspendeti, for the king could 
not perform the services, being inconsistent 
with his royalty; but after bis death, the 
next person entitled to the copyhold, shall, 
if a subject, hold by copy. 

6. The efforts of the legislature have been, 
of late years, directed to these customary 
estates, which are, in fact, the remains of 
feudal,slavery; they are embarrassing and un¬ 
necessary blots upon tbe juridical system of 
property. Their chief inconveniences, as 
set forth bf the Real Property Commis¬ 
sioners, in their third report, are the multi¬ 
plicity and uncertainty of tbe different mano¬ 
rial customs on which the tenure depends— 
the check to agricultural improvements 
occasioned by the state of the law with re¬ 
spect to timber and minerals—tbe liability 
to arbitrary fines—ibe numerems payments 
due to stewards ou account of fees, and the 
vexatious and oppressive character of heriots. 
It is manifest, then, that where the com¬ 
plexity which must always belong to the 
legal institutions of a ci^ized country is 
wantonly aggravated by the admission of 
several concurring systems, serious mischiefs 
are likely to arise from the ignorance or 
forgetfulness of practitioners, and even of 
Judges, however carefully selected. 

In order, then, to diminish these grievances, 
and to facilitate enfranchisement, the d dc 5 
Viet., c. 35, amended by the 6 & 7 Viet., c. 
23, has been passed. 

The legislature, not adopting the com¬ 
pulsory conversion of copyhold into freehold, 
a measure deemed to be attended with in¬ 
superable difficulties, addresses itself to two 
objects—first, giving effect to agreements 
for commutation of manorial burthens and 
restrictions, and improving the tenure; 
second, facilitating voluntary enfranchise¬ 
ments. 

lliese acts establish a copyhold commis- 
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AioOf composed of three commUsioners, who 
ICC as a lK>anl, in order to carry the provi¬ 
sions into execution. 

I. Commutation.' By commutation, the 
most burdensome incidents affectinit cus* 
tomary tenure, as rents, fines, and heriots, 
and the lord’s rig^ht in timber, and also (if 
so expressed) in mines and minerals, may be 
commuted, by sf^reemrnt, for com rents or 
fixed fines, or for pieces of land, part of the 
copyholds commuted, 'the commutation 
shall be compulsory on all parties interested 
in the manor, or the lands of the manor, 
excepting the lord, who musta^^ree, prorided 
three-fourths of the tenants in number and 
value consent, at a meeting called for that 

urpose, by which the remainin^t fourth will 

e bound; and provided that all ecclesias¬ 
tical and other corporations and patrons of 
livini^, interested in such manors, be parties 
to the agreement, and that it be afterwards 
confirmed by the copyhold commissioners. 
It also authorises voluntary commutation to 
be, in like manner, made between the lord 
of a manor and any one or more of the 
tenants (whatever may be the amount of 
their respective interests), so as to be bind¬ 
ing, after confirmation by the commissioners, 
on those parties, and on all other persons 
connected with them in title, but ntitice 
must be given to those next in remainder, 
reversion, or expectancy, of an estate of in¬ 
heritance, and not parties to the agreement, 
and such persons may show cause against 
the proposed arrangement before the copy¬ 
hold commissioners. 

Besides the commutation, the agreement 
may also fix a scale of fees, to be payable 
in ruture to the steward, liut without preju¬ 
dice to the rights of stewards now holding 
for life, or during good behaviour, or holding 
under such circumstances as to lead to a rea¬ 
sonable expectation that tbeir tenure would 
be of that description. From the 1st Janu¬ 
ary next following the confirmation, the 
lands of the manor should be discharged 
from the payment of all the lord’s rents, 
fines (except in certain cases, or nominal 
fine), and heriots, and from the lord’s right 
of timber, and every other right which may 
he the subject of commutation; and instead 
thereof there shall he payable a rent f*harge, 
variable according to the price of com, or a 
fixed fine^ or a piece of land shall be con¬ 
veyed to the lord. And, after the final com¬ 
mutation. the customary modes of descent 
■re to cease, and the lands to descend and 
he subject to dower or courtesy, in like 
manner as freehold lands, with a saving, 
however, of gavelkind in the county of Kent, 
which is to remain unaltered by the^e acts. 

2. Enfranchisement is purely voluntary, 
being neither compulsory upon the lord, nor 
on any of the tenants. It may be either 
general, partial, or individual, and in consi¬ 
deration of a gross sum of money, payable 
forthwith, or at a future time, or of a corn 
rent charge, or of a conveyance of lands, 
parcel of the same manor u the land en¬ 
franchised. 


Any lord of tny^ manor, whatever may he 
his esWte or interest, may, with the consent 
of the commissioners, entraochise all or any 
of the lands holden of his manor for anv of 
the considerations ai»ove-meationcd, as sLall 
be agreed on; and any tenant, whatever msv 
he his estate or interest, may accept of inch 
enfranchisement. 

Whenever so many aa six tenants, or ill 
the tenants of a manor, shall aaree with the 
lord to effect an enfranchi’^ement, it may be 
effected by a schedule of apportionmeot, 
which may either he prepared by the parties 
or the steward, and such schedule shall state 
the sums to be paid for enfraDchisemeot, 
and the periods of the payment, and the 
compensation, if any, to the steward, aadsll 
other matters requisite: it is exempted firom 
stamp duty. 

But when the enfranchisement shall not 
be entered into by all the tenants of a ma¬ 
nor, or their number shall be leas than six, 
or whatever may be their number, if the 
parties shall think fit, an enfranchisemeat 
may he effected, with the commissionen’ 
consent, hy^ such conveyance ns would be 
adopted if the lord were seized in fee-rimple, 
hut such conveyance is not exempted from 
stamp duty, as the schedule is. 

It is, however, provided, that wbeoever 
the customary estate of any pauty shall l>e 
less than a fee-simple in possession, notice 
shall be given to the person entitled to the 
next estate of inheritance, in remainder or 
reversion, and that in case that person ex¬ 
presses his dissent, the commisaionert tbsll 
withhold their consent until, on further en¬ 
quiry, they shall be satisfied that the agree- 
meut is not furly 0 {)en to objection. 

The effect of enfhmchisemenc is that the 
lands become freeholds, but with the saving 
of all commonable rights and beneficial li¬ 
ra ttai ions. * Consult Watkimt or Bertses on 
CopyAoldv. 

copyright, an incorporeal chattel, being 
the exclusive privilege of printing aad re¬ 
printing his own original work, which the law 
allows an author. The 5 & 6 >^ct., c. 46, 
provides, that the copyright of every hook, 
(which includes every volume, part, or divi¬ 
sion of a volume, pamphlet, sheet of letter¬ 
press, sheet of music, map, chart, or plan, 
separately published), which shall be pob- 
lished in the lifetime of its author, shall 
endure for his natural life, and for seven 
years longer; or if the seven years shall 
expire before the end of forty-two years 
from the first publication, it shall endure for 
such period of forty-two years; and that 
when the work is posthumous, the copyright 
shsll endure for fortv-two years from the 
first publication, and shall belong to tb^ 
propnetor of the author’s roanusc'ript. The 
remedy given for a hook unlawfully printed 
within the Briiish dominions, is an accioD on 
the case, to be commenced within twelve 
calendar months. Equity will also afford 
relief by special injunction, to restrain the 
progress of the injury. The title of die work 
must be entered at Stationers* Hall. As to 
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thoie salawfully re-printed in any place out 
of the Britiib doiDuiionay and imported into 
the United Kingdom^ thej may be leixed. as 
forfeited, by sot officer of the custom or ex¬ 
cise, and the offenders are liable to penalties. 
A ropy^hc is asainable by an instrument 
ia writbjf, which does not require to be 
under seal. 

The sole liberty of printing and publish¬ 
ing lectores U secured to lecturers by 5 & 6 
Wm. IV^ c. 66; dramatic pieces, and mu¬ 
sical performances are protected by 3 & 4 
Wm. IV., c. 16, and 6 & 6 Viet., c. 46, $$ 
SO, 21 ; engrarings and prints by 8 Geo. ll., 
c. 13; 7 Geo. III., c. 38; and 17 Geo. 111., 
c. 57; scnlptnres, models, copies, and casts 
by 38 Geo. ill., c. 71« and 64 Geo. 111., c. 
56; and derigns for articles, whether of or¬ 
nament or utility, by 6 & 6 Viet., c. 100. 
COftAAGB, an extraordinary imposition, upon 
some onusoal occasion, and seems to be of 
certain measures of com. Blount. 

COftAM NON JUDICE (not in presence of 
a Ju^). When a cause is brought and de- 
temined in a court, whereof the Judges 
hare not any jurisdiction, then it is said to 
be enrsai nonJudiee, and fold. 

CORaM Paribus (before hU peers). 

CORD OF WOOD, a quantity of wood eight 
Ittt long, four feet broad, and four feet high. 
CQ RDIN ER, a shoe-maker. 

GORBTBS [eoreid, Brit.], pools, ponds, &c. 
CORIUM TORISFACERE, where a person 
was condemned to be whipped, anciently the 
p a nis h Ment of a semnt. Corium perdere. 
the fame. Corium redimere, to compound 
for a whipping. 

CORN-RENT [the word com is found in all 
the Teutonic dialecta]. It was created by 18 
Elis.* c. 6, by whidi it was directed that one 
ddrd of the old rent then paid on college 
leases, should for the future be resenred in 
oheat or malt, reserring a quarter of wheat 
for each 6#. 8^., or a quarter of malt for' 
every 6f.; or that the lessees should pay the; 
Me accordiog to the price that wheat or 
nalt should be sold for in the market next 
adjoining to the respective colleges, on the 
B^et dav before the rent becomes due. 2 
Bl. Com. 322. 

CORNAGB [cornm^ Lat., a bom], a kind of 
teanre in grand seijeanty, the service of 
which was to blow a boro when any invasion 
o( the Scou wan perceived; and by thu 
teaare many persons held their lands north¬ 
ward, about the place commonly called tlie 
Piets’ Wall. This old service of honi- 
hlowing was sRenvsrda paid in money, and 
the ahmffs accounted for it under the title of 
Conuptsss. Cmnd. Brit. 609. 

^RNARB, to blow in the horn. 

CORODY, a sum of money or allowance of 
■acit, drink, and clothing due to the Crown 
frsn an abbey or other religious house, 
whoaeof he wus founder, towards the sus- 
leatatioQ of such an one of its servants as is 
thaaght 6t to receive it. It differs from a 
Pt^n, to that it was allowed towards the 
Matcnance of any of the King’s servants in 


an abbey; a pension being given to one of 
the King’s chaplains, for nia better matnte* 
nance, till he may be provided .with a bene* 
fice. F.AT. R.250. 

CORODIO HABENDO, a writ to exact a 
corofly of an abbey or religions house. Reg. 
Orw. 264. 

CORONA MALA, the clergy who abused their 
character. 

CORONARE FILIUM, to make one’s son a 
priest. Homo eoronatus, was one who had 
received the first tonsure, as preparatory 
to superior orders, and the tonsure.was in 
form of a corona, or crown of thorns. Cowel, 

CORONATION OATH. At the public and 
•olemn ceremony of crowning or investing a 
rince with the insignia of royalty, in ac- 
nowlcdgment of his right to govern the 
kingdom, the prince swears reciprocally to 
the people to observe the laws, customs, aod 
privileges of the kingdom, and to act and do 
all things conformably thereto. The oath U 
as follows:—” I solemnly promise and swear 
to govern the people of this United Kingdom 
of Great Britain and Ireland, and the do- 
muiions thereto belonging, accordiog to the 
statutes in Parliament agreed on, and the 
laws and customs of the same; to cause law, 
in justice and mercy, to be executed in all 
my Judgments; to the utmost of my power 
to maintain the laws of God, the true pro-, 
fessioo of the gospel, and the Protestant 
reformed religion established by the law; to 
preserve unto the bishops and clergy of this 
realm, and the churches committed to their 
charge, all such rights and privileges u by 
law do or shall appertain unto them or any 
of them.” After this, the King or Queen, 
laying his or her hand upon the holy govpels, 
shall say ” The things which I have b^ore 
proclaimed, 1 will perturm and keep, so help 
me God,” and then shall kiss the book. 

CORONATORB ELlGKNDO,the writ issued 
to the sheriff, commandiug him to proceed 
to the election of a coroner. 

CORONATORE EXON ERA NDO, a writ for 
the removal of a coroner, for a cause which 
is to be therein assigned, as that he ia eiigagetl 
in other business, or incapacitated by years 
or sickness, or has not a sufficient estate in 
tbe county, or lives iu an iiicoiiveiiient part 
of it. The 26 Geo. II., c. 29, makes extor¬ 
tion, neglect, or misbehaviour, causes of 
removal. 

CORONER, a verv ancient officer at tbe com¬ 
mon law, so called because he has princi¬ 
pally to do with pleas of tbe Crown, or such 
wherein the Sovereign is more immediately 
concerned. There are usually lour or six 
appointed for every county of England. 
They are chosen for life by all the free¬ 
holders in the county court. By 7 & 8 
Viet., c. 92, coroners may be appointed for 
districts within counties, instead ef the 
county at large. And the Crown and cer¬ 
tain lords of franchises, having a charter 
from the Crown for that purpose, may ap¬ 
point coroners for certain precincts or lilrer- 
ties by their own mere grant, and without 
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election. In every borouf^h havin|i( a leparate 
quarter sessions, a coroner is to be appointed, 
with exclusive jurisdiction within tbeborou|th. 
6 & 6 Wm. IV., c. 76, §§ 6J, 63. County 
coroners may appoint deputies by 6 & 7 Viet., 
c. 83. 

The office and power of a coroner are 
either (1.) judicial, and consists piincipally 
in enquiring when any person is slain or dies 
Buddenlv or in prison, concerning the manner 
of his death. A jury is empannelled and 
inquisition must be fouud witii the concur¬ 
rence of at least twelve of them. Provisions 
have been recently made to prevent it from 
being quashed on account of certain technical 
defects ; 6 & 7 Viet., c. 12 ; 6 & 7 Viet., c. 
83. The inquirition must be had auper 
viaum corporis, fur if the body be not found, 
the eoroner cannot sit, except by virtue of a 
special commission issued for that purpose. If 
any be found guilty of murder or other 
homicide by such inquisition, the coroner is 
to commit them to prison for further trial, 
and is also to enquire concerning their lands, 
goods, and chattels, which are forfeited 
thereby; and in ca»e of death by misadven¬ 
ture, he must enquire whether any deodand 
has accrued to the Queen, or the lord of the 
franchise, bj his death, and must certify the 
whole inquisition under the seals of himself 
and jurors, toother with the evidence 
thereon, to the Court of Queen's Bench or 
the next assizes. Another branch of the 
coroner’s office is to enquire concerning 
shipwrecks and treasure trove. (2.) 
teriai. He is the sheriff’s substitute in exe¬ 
cuting process, when the sheriff is interested 
in the suit, or of kindred to either plaintiff or 
defendant. Jervis ou Coroners / Com. Dip,, 
O^er, 9. This officer is first mentioned in 
King Athelstaii’s charter to Beverly, in 925, 

CORONER'S COURT, a tribunal of record, 
where he holds his enquiries. 

CORPORAL, an epithet for any thing that 
belongs to the body, as corporal punishment. 
A corporal oath is so called, because the party 
taking it is obliged to lay bis hand on the 
'1‘estament. 

CORPORATE NAME, when a corporation is 
erected, a name is always given to it, or sup¬ 
posing none to be actually given, will attach 
to it by implication, and by that name alone 
it must sue and be sueci, and do all legal 
acts, though a very minute variation therein 
is nut material, and the name is capable of 
being changed (by competeut authority) 
without affecting the identity or capacity of 
the corporation. But some name is the very 
being of its constitution ; and though it is 
the will of the sovereign that erecU the cor¬ 
poration, yet the name is the knot of its 
combination, without which it could not per¬ 
form its corporate functions. 1 he name of 
incorporation, says Coke (10 R^, 28), is as a 
proper name, or name of baptism, and, 
therefore, when a private founder gives his 
college or hospital a name, he does it only as 
a god-father, and by the same name the king 
baptizes the incorporation. 3 Step, Com, 174. 


CORPORATION, or BODY POLITIC, arti¬ 
ficial persons establislied for preserving in 
perpetual succession certain rights, frhic>i, 
being conferred on natural persons only, 
would fail in process of time. It is cither 
aggregate, consisting of many members, or 
side, consisting of one person only. It is 
also either spiritual, erected to perpetuate the 
rights of the church; or lay, submvided into 
dml, erected for many temporal purposes, 
and eUemo^nary, to perpetuate founders* 
charities. They may be created either by 
royal charter, prescription, or act of Parlia¬ 
ment. Their powers are to maintain per* 
petual succession, to act in their corporate 
capacity like an individual, to hold lands 
subject to the l^tatutes of Mortmain, to have 
a common seal, and to make bye-lawi; 
which last power, in spiritual or elee¬ 
mosynary corporations, may be executed by 
the Queen or the founder. Their duty is to 
answer the ends of their institution. To en¬ 
force which, they may be visited: spiritual, by 
the ordinary; lay, by the founder or his repre¬ 
sentatives ; viz., the civil, by the Queen (who 
b the fmdalor ineipiens of all), represented 
in the Queen’s Bench; the eleemosynary,by 
the endower (who b the fimdator perJUieu 
of such), or by hb heirs or assigns, lliey 
may be dissolved by act of Parliament, by the 
natural death of all the members, by sur¬ 
render of their franchises, by forfeiture of 
their charter. 

The whole poliiical system b made up of 
a concatenation of various corporations, 
civil, religious, social, and economical. A 
nation itself is the great corporation, com- 
prehendiog all the others, the powers of 
which are exercised in legislative, executive, 
and judicial acts. 1 Bl, Com. chap, xviii. 

CORPOREAL HEREDITAMENT, such 
thing as aflecis the senses,such as may be seen 
and handled by the body; in shon, land, 

CORPSE. The superstitious opinioo that a dead 
body bleeds when touched by its niunlerer, 
is founded neither in law nor reason. Carp- 
zoviiis says, he has seen a body bleed in the 
pretence of one not guilty, and not bleed 
when the guilty were present. Hargrave, 
vtd, iv, p, 283. 

CORPUS CHRISTI DAY. a feast instituted 
in 1264, in honour of the sacrameoL 32 
Hen. VIII.. c. 21. 

CORPUS CUM CAUSA, a writ issuing out 
of Chancery to remove both the body and 
record, touching the cauae of any man lying 
in prison. F. A. ^.251. 

Corpus hurnanum non recipit ecsttmoHomem. 
Hob. 59.—(A human body is not susceptible 
of appraisement.) 

CORPUS JURIS CANOMCI.' Sec Canov 
Law. 

CORPUS JURIS CIVILIS. The three 
great compilations of Justinian, the Insti¬ 
tutes, the Pandects, and the Code, together 
with the Novelise, form one body of law. 
and were considered as such by the gio'»- 
sstores, who divided it into five vajooiina. 
The Pandects were distributed into three 
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volumina, under the respeelWe names of 
Di^estum Vetus, Infortiatum, and Di^estum 
Nofttio. TIte fourth volume contained the 
fir»c nioe books of the Codex Repetitoe 
Prslrciionij. The fifth volume contained 
the Institutes, the Liber Autbenticoruin or 
Nufeliae, and the three last books of the 
Codex. The division into five volumina 
appears in the oldest editions; but the usud 
arrani^eiiient now is the Instituti's, Pandects, 
tlie Codex, and Nuvfllae. The name Corpus 
Juris Civilis was not ^iven to this collection 
byJostinian, nor by any of the ftlossatores. 
^ari^ny asserts that the name was used in 
the iwelilh century : at any rate, ic became 
rt>ioajon from the date of the edition of D. 
(rotbofredus of 1604. Smith's Diet, ofAntiq, 
CORHEcTlOX, House of, a prison fur the 
reformation petty offenders. 

CORRECl’OR OF THE STAPLE, a clerk 
belon^Oif to the staple, Co write and record 
the bargains of merchmts there made. 27 
Eiwd. III., cc. 22, 23. 

CORREDIUiM, CONREDIUM. Sec Co- 

tODT. 

Com^tio optind esi pessima ,—(Corruption of 
the best is worst.) 

CORRUPTION OF BLOOD, an afiTection 
^rowio^ to the state of a man and bis issue, 
where he was attainted of treason or felony 
by means whereof his blood was said to be 
sitsinted. and bis property escheated. By 
<54 Giro, ill., c. 145, it is provided, that no 
stiainder for felony, except for treason or 
mvrder, shall extend to the disinheriting; of 
any person, nor to the prejudice of the right 
or tide of any person or persons, other than 
the ri(!ht or title of the offender, during bis 
natural life only; and that it shall be lawful 
to every person, to whom the right or interest 
of any lands, tenements, or hereditaments 
after the death of such offender, should or 
mieht have appertained if no such attaiuder 
had been, to enter into the same. By 3 & 4 
Wdi. IV., c. 106, that when the person, from 
whom the descent of any land is to he traced, 
shall have had any relation, who having been 
attainted sh.tll have died before such descent 
shall have taken place,tlien such aitaioderslittll 
not prevent any persnu from inheriting sucti 
land who would have been capable of iiihe- 
niing the same, by tracing his descent 
tbrongh each relation, if lie had not tiecn 
attainted, unless such land shall Have es¬ 
cheated, in consequence of such attainder, 
before Ist January, 1834. By 4 & 5 Win. 
IV., c. 23, that no land, chattels, or stock 
vested in any person upon any trust, nr by 
way of mortgage, or any profits thereof, shall 
cscbeii or be forfeited by reasuii of the 
attainder or convieiion for any offence of 
f och trustee or mortgagee, but shall remain 
ia such trustee or mortgagee, or survive to 
his co*truaiee, or descend or vest in bis re- 
presenuiVve, as if no such attainder or cun- 
virtinn had taken place. 

rOR.SELET {eorpusculum, Lat.*], a little body. 

CORSEPRESBl^ [corps, present, Fr.], a 
mortuary, thus termed, because when a mor¬ 


tuary became due on the death of a man, 
the best or second best beast was, according 
to custom, offered or presented to the priest, 
and carried with the corse. 

CORSNED BREAD [pants cofiy«rafi<r, Lat., 
the morsel of cxecratiim.] It was a kind of 
snperstiiious trial used among the Saxons, 
to purge themselves of any accusation, by 
taking a piece of barley bread and eating it 
with solemn oaths and execrations, that it 
might prove poison, or their last morsel, if 
what they asserted, or denied, were not punc¬ 
tually true. Abolished. 

Probably, this ceremony was in imita¬ 
tion of the water of jealousy among the 
Jews. The power was given to the hus¬ 
band who suspected his wife of infidelity, 
of exacting from her in the temple or 
tal>emacle, what may be termed the ordeal 
oath, Num, v. 11—31. To this oath were 
attached such dreadful penalties, that a per¬ 
son really guilty, certaiuly could not take it 
without betraying her criminality by some 
indications, unless she possessed the extre¬ 
mity of hardihood. Moses appears to have 
substituted this oaih and the ceremonies at¬ 
tending it, instead of an ancient and per¬ 
nicious custom, of which some traces stUl 
remain in Africa. Oldendorp's Gesckichto 
der Mission, § 266. The Talmudists state 
(Sota c. 9), that this law was abrogated as 
much as forty years before the destruction 
of Jerusalem. The reason they assign for 
it is, that the men themselves were at that 
period generally adulterers, and that God 
would not fulfil the horrid imprecations of 
the ordeal oath upon the wife alone, while 
the husband was guilty of the same crime. 
John's Bid, Antiq, c. x. § 159. 

CORTES, the assembly of the States of Spain 
or Portugal, answering in some measure, 
to the Parliament of Great Britain. 

CORTiS, a court or yard before a bouse. 
Blount, 

CORTULARIUM, or CORTARIUM, a yard 
ailjotning to a country farm. Old Records. 

COSDUNA, custom or tribute. 

CO'^ENAGE, or COSINAGE, kindred, cou¬ 
sin ship. A 1*0 a writ that lies where the 

tresail, i, e,, the father of the Aesail, or great 
grandfather, being seised of lands and tene¬ 
ments in fee at bis death, and a stranger 
enter upon the heir and abates, then shall 
his heir have this writ. F. N, B, 221. 

COSENlNCi, an offence, where anything is 
done deceitfully, whether belonging to con¬ 
tracts or not, which cannot be properly 
termed by any special name. 

COSHERING, a feudal custom, whereby the 
lords may lie and feast themselves and their 
followers at rheir tenants’ houses, Ac. 

COSMUS [xArftot, Gk.], clean. Blount, 

CO^TaRD, an apple. 

COSTER.A, sea coast. 

COSTS [expensee litis, Lat.], expences in¬ 
curred in litigation or professional transac¬ 
tions, con sUting of money paid for stamps, Ac. 
to the officers of the court, or to the counsel, 
attomies, and solicitors, for their feei. 
n 
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Cottt la actioiit or suits are either between 
Qtiomey and eUetU, beinip what are payable 
in every case to the attorney or solicitor, by 
his client, whether he ultimately succeed or 
notf or between party and party^ being 
those only. Which are allowed in some par- 
tiraiar cases, to the party succeeding against 
his adversary, and these are either interlocu^ 
tory, j^ven on various motions and proceed¬ 
ings m the course of the suit or action, or 
Jmal, allowed when the matter is determined. 

Neither party was entitled to costs at 
common law, but the Statute of Gloucester 
(6 Edwd. I., c. 1), gives costs to a victorious 

f laintiff, but which is somewhat restrained 
y iubtei|uent statutes, in order to check 
traing or vexatious litigation; and the 2 & 
3 Hen. VIJl., c. 6, and 4 Jac. I., give costs 
to a victorious defendant. The civil law 
maxim, viotusvictori in eo^enm eondemnatus 
ut, is now recognised. 

There were many cases of vexatious pro¬ 
ceedings, in wluch the le^lature formerly 
provided, that the party in fault should be 
punished by the payment to his adversary of 
double or treble costs: but all such provU 
slons are now repealed, and the adversary is 
entitled only to a fall and reasonable in¬ 
demnity, to be taxed by the proper officer, 
which taxation shall, as in ordinary cases, 
be subject to review. BUls of costs for con- 
ring business are now subject to tax- 
by the Attomies and Solicitors’ Act. 
Although, iu equity, the person who fails 
hi the suit must be deemed liable to the 
costs, yet the costs rest entirely in the breast 
of the court, for the primd facie claim to 
costs may be rebutted by the particular cir¬ 
cumstances of the case, ancl it is for the 
court to decide whether those circumstances 
are or ore not sufficient to rebut the claim. 

The 7 Geo. IV., c. 64, § 22, gives costs in 
criminal cases. TuUTe Prae,, tit. Costa: 
Chit. Arch. Prac. 11 .‘18. 

COSTS DE INCREMENTO, costs of en- 
crease, t. e., those extra expences incurred, 
which do not appear on the face of the pro¬ 
ceedings, such aswitnesses’ expences, fees to 
eoiinsd, attendances, court fees, See. 
COTARIUS, a cottager, who held in free so- 
Otge, and paid a stated firm or rent in provi¬ 
sions or money with some occasional personal 
services. 

COTE, or COT, cottage. 

COTBLLUS, or COTERIA, a small cottage, 
house, or hmnestall. 

COTERELLUS, a servile tenant, who held in 
mere villenage, and his possession, issue, and 
goods were disposable at the lord's pleasure. 
COTBSWOU) (cote and woid. Sax.], a place 
where there is no wood. 

GOTLAND, and COTSETHLAND, land held 
by a cottager, whether in socage or villenage. 
COTSETHLA COTSETLE, the little seat 
or mansion belonging to a small farm. 
COTSETHUS, a cotuge holder, who, by 
servile tenure, was bound to work for the 
lord. Cowel. 

COTTAGE, a Rttle bfd>itation withont lands 
belonging to it. 15 Geo. III.» c. 32. 


COTUCA, coat armour. 

COTUCHANS, boors, husbandmen. 

COUCHER, or COURCHER, a factor who 
continues abroad for traffic; also the geneml 
hook wherein any corporation, &g., register 
their particular acts. 

COTERIE, a fashionable association i orakaot 
of persons forming a particular circle. The 
origin of the term was purely commercial, 
aignifying an association, in which each 
member fiimubed his part, and bore his share 
in the profit and lost. 

COUCH ANT, lying down s squattiag. 

COUNCIL, an assembly of persons for the 
purposes of concerting measures of slate or 
municipal policy. 

COUNSEL, or COUNSELLOR, a person 
retained by a client to plead his cause in a 
court ofiudicatnre; a barrister; an advocate. 

COUNT [con/e, Fr., narrative], a particular 
charge in a declaration or indictment, setting 
forth the cause of complaint. Jt is also need, 
in a real action, as the name for the whole 
declaration. 

COUNTEE, or COUNT [comte, Fr.], the 
most eminent dignity of a subject before the 
Conquett. He was/^rd/eehis or prsapositus 
cowdtatiU, and had the charge and enstody 
of the country t but this authority is now 
vested in the sheriff. 9 Rep. 46. 

COUNTENANCE, credit; estimation. 

COUNTER, the name of two prisons in 
London, the Poultry Counter, and Wood 
Street Connter, now consolidated into one 
new-bnilt-prison, for the use of the city, to 
confine debtors, peace-breakers, fiec. 

COUNTER-DEED, a secret writing, either 
before a notary or under a private sm, which 
destroys, invalidates, or alters a public one. 

COUNTERFEIT, that which is made in 
imitation of something, but without lawful 
authority, and with a view to defnud by 
passing the false for the true. 

COUNTERMAND, where a thing formally 
executed is afterwards by some act or 
ceremony, made void by the party who fint 
did it; it is either actnal by deed, or implied 
by law. A plaintiff who has given notice of 
trial, may countermand it in writing six days 
before the time mentioned in the notice uf 
trial (unless it was a short notice,) in country 
cases, and two days in town cases. 

COUNTERMARK, a sign put upon goods 
already marked ; also the several marks put 
upon goods belonging to several persons, to 
shew that they must not be opened, but in the 
presence of all the owners or their agents. 

COUNTERPART, the corresponding port or 
duplicate; the key of a cipher. When the 
several parts of an indentnre are inter- 
changeafily executed by the several parties, 
that part or copy which is executed by the 
grantor is usually called the original, and the 
rest are eounteiparts; though, of Ute, it is 
most frequent and b^ter m all the parties 
to execute every part, which nendert them all 
originals. 

COUNTERPLEA, a kind of rrolication; an 
incidental pleading; diverging m>m the main 
scries of the allegations. When the tenant in 
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wy Ttil acdou, ttnaot bj the curtesy or 
dower, m his answer and plea vouches any 
one to warrant his tide, or prays in aid of 
another who has a larf^er estate, as of him 
ra reversion, &c.: or where one that is a 
stranger to the action comes and prays to be 
received to save hti estate; then that which 
the demandant alleges against it, why he 
ehoold not he admitted, is called a counter- 
plea : it is a replication to aid prier, and is 
called coiinterplea to the voucher. But when 
the voucher is allowed, and the vouchee 
comes and demands what cause the tenant 
has to vooch him, and the tenant shows his 
cause, whereupon the vouchee pleads any¬ 
thing to avoid the warranty, that is termed a 
coanterolea of the warranty. Terms de Ley. 

GOUNTcR-ROLLS, the rolls which sberitfs 
have with the coroners, containing particulars 
of their proceedings, as well of appeals as of 
ioonests, &c. 3 e, 10. 

€0UNTER-SEGURFFY, a security given to 
one who bus entered into a bond or become 
raretf for another. 

00UNTER-81ON,the signature of a secretary 
or other snbonliaate ^eer to any writing 
ligned by a principal or superior, to attest 
the anthenticity of it. 

COUNHES CORPORATE, certain cities and 
towns, some with more, some with less ter¬ 
ritory annexed to them, to which, out of 
ipccisl grace and favour, the Kings of Eng- 
laod have granted the privilege to tie counties 
of themselves, aud not to be comprised in 
any other county, but to be governed by 
ihfir own sheriffs and other magistrates, so 
that BO oiieera of the county at large have 
any power to intermeddle therein. The 3 
Geo. 1., c« 5, for the regulation of the office 
of sheriffs, enumerates twelve cities and ffve 
towns, which are counties of themselves, and 
afaieh have, consequently, their own sheriffs. 
The cities are London, Chester, Bristol, 
Coventry, Canterbury, Exeter, Gloucester, 
Utchfield, Lincoln, Norwich, Worcester, 
York. 11m towns are Kingston-npon-HuU, 
Nottingham, Newcasile-npon-Tyne, Pool, 
Southampton. As they constitute no part 
of the counties at large in which they are 
locally situate, so they bad formerly, in 
grnend, no share in voting for the members 
to serve for those counties in Parliament. 
Twelve of the number are now expressly 
mclttded within their respective counties as 
far u regards the right of election fur 
knights of the shire. They are Canterbury, 
Chester, Coventry, Gloucester, Kingston- 
upon-Holl, Lincoln, London, Newcastle- 
upon-Tyne, Poole, Worcester, York, Anisty, 
and 8ootham|iton; to these is added Car- 
nirtben in South Wales. Scheduie G., 2 
IV., e. 45, s. 17. 

COUNTING-HOUSE, the room appropriated 
by meiehaots, traders, and manufacturers to 
the bnrineis of keeping tbeir account-books, 
IttHreri, &c. 

COUNTING-HOUSE OF THE QUEEN’S 
HOUSEHOLD, usually called the Board of 
Green doth, where tic the lord-stetvard, and 


treasurer of the ({ueen^s house, the comp¬ 
troller, master of the household, cofferer, and 
two clerks of the Green Cloth, &c., for daily 
taking the accounts of all expences of the 
household, making provisions and ordering 
payment. 39 Eliz,, e, 7* 

C()UNTORS [eotiiowrs, Fr.], seijeants-at-law, 
whom a man retains to defend his cause and 
speak for him in court, for their fees. 1 
Inst. 17. 

COUNTY [comtd, Fr., eonUtatus, Lat.], a 
shire, or portion of country comprehending 
a great number of hundreds. England is 
divided into forty counties or shires, Wales 
into twelve, ana Scotland into thirty. It 
seems probable that the realm was originally 
divided into counties with a view to the con¬ 
venient administration of Justice, the Judicial 
business of the kingdom having, in former 
times, been chiefly dispatched in local courts 
held in each different county, before the 
sheriff as its principal officer, whose duties 
now are more ministerial than Judicial. The 
larger counties are now subdivided, for pur¬ 
poses of parliamentary representation, and 
each portion forms a separate county (to far 
as this purpose is concerned), and sends its 
own representative knights to the House of 
Commons. 2 Wm. IV., e. 45. 

COUNTY (X)URT, a tribunal Incident to the 
jurisdiction of a sheriff. Jt is not a court 
of record, but may hold pleas of debt or 
damages under the value of 40if. These 
inferior courts have over some causes, as 
trespasses for goods, a jurisdiction exclusive 
of the superior courts, by the Statute of 
Gloucester, 6 Edw, L, c. 8. In causes, 
generully, if it appear that the sum for which 
the action is brought is less than 40s., the 
proceedings will he stayed, unless it appear 
that the debt is not recoverable in any 
county court, or in any local court of re¬ 
quests. Proceedings are removable here 
into a superior court, by recordari faeias 
loquelam, or writ of false Judgment, fo this 
court are tried issues joined in a superior 
court, provided the cause of action is under 
201., and there it no difficult question of law 
or fact to be determined. Outlawries of 
absconfiing offenders are here proclaimed ; 
and also election of knights of the shire, 
coroners, &c., takes place. 3 Step. Cam. 395. 

COUNTY PALATINE [^taPhm, Lat., a 
court]. There are two of these counties— 
Durham and Laneasier, the former is such 
by immemorial custom, the latter was cre¬ 
ated by Edward 111. The Bishop of Durham, 
and the Duke of Lancaster have royal power 
within these respective counties. They might 
pardon treasons, marders, and felonies, ap¬ 
point all Judges and magistratee, all writs 
and indictments ran in their names, and offen¬ 
ces were said to he do^e against tAeir peace, 
and not contra paesm domni regie. The 1 W. 
4, c. 70, abolished the Court of Session of the 
county palatine of Chester, and suhjfected the 
county in all things to the Jurisdiotion of the 
superior courts at Westminster. The 4 & 5 W. 
Iv., c. 62, regulated and made conformabla 
m2 
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the pfartice and proceed! ii|jr8 in civil actions 
in the Court of Common Pleas at Lancaster, 
in most particulars, to those of the superior 
courts ; and the 2 Viet., c. 16, has made 
similar provisions with regard to the court 
of pleas at Durham. 

The counties palatine are now in the 
hands of the Crown ; the jurisdiction of 
Durham is now vested, as a separate fran* 
chise and royalty, in the Crown, by 6 & 7 
Wrn. IV., c. 19. Lancaster was vested in 
the Crown by Henry IV., separated, indeed, 
from the other possessions of the Crown in 
order and ftovernment, but united in point 
of inheritance. 

COUNTY RATE, an imposition levied on 
the occupiers of lands, and applied to many 
mLcellaiieous purposes; amon^ which the 
most important are those of defraying the 
expenses connected witli prisons, reim¬ 
bursing to private parties the costs they have 
incurred in prosecutiiij^ public offenders, and 
defraying the expenses of the county police. 
2 dr 3 Ftcf., c. 93. 

COUNTY SESSIONS. They are the ^feneral 
quarter sessions of the peace fur each 
count)', which are held four times a year, 
viz., in the first week (on some day fixed by 
the magistrates) after the 11 th of October, 
the 28th of December, the 31st of March, 
and the 24th of June, in every year, provision 
being made to prevent the April sessions 
clashing with the spring assizes. The ge¬ 
neral quarter sessions for the county of 
Middlesex are remodelled by 7 & 3 Viet., c. 
7If which requires two sessions to be held 
monthly, —• the general quarter sessions 
being the first of these, held in the months 
of January, April, July, and October; and 
the general sessions being the second or 
adjourned sessions, held in the months of 
February, May, August, and November; 
and such other sessions as shall be fixed by 
the magistrates at the first sessions held in 
December. The llih § abolishes the ses¬ 
sions for the city of Westminster. County 
general quarter sessions have both a cri- 
iniual and civil jurisdiction. The 5 & 6 
Viet., c. 38, has abridged their criminal ju¬ 
risdiction, prohibiting them from trying any 
treason, murder, or capital felony; any 
oflfence punishable with traiisportutiun* fur 
life; and a long catalogue of offences, spe¬ 
cified in the act, such as misprision of 
treason, political ofieuces, ofieoces against 
religion, perjury, and suboriiution of per¬ 
jury; bribery, forgery, bigamy, abduction; 
selling fire to growing crops, woods, hcattis, 
&c.; endeavouring to conceal tlie birth of a 
'child; offences against the insulveut and 
bankrupt laws; administering unlawful oaths; 
blasphemous and seditious libels; conspi¬ 
racies and combinations! stealing, injuring, 
or destroying legal records and documents, 
testamentary papers and wills. Tlieir civil 
business is generally as a court of appeal, 
extending over penal convictions, orders of 
justices, matters connectetl with the admi¬ 
nistration of the poor laws, vagrant laws, 
the highways, &c. 3 Burn*s Jusiice, 973. 


COURIER [coarsr, Fr., to run], an express 
messenger of haste. 

COURTA(/iER, a horse courser. 2 Inst, 719. 

COURTESY, see CuRrzsy. 

COUR r [curta, Lat., cour, Fr., Jtoert, Dut,], 
the Queen’s palace or mansion ; aUoaplace 
where justice is administered. In every 
court there must be at least three constitueDt 
parts, the actor, or platutifiT, who complains 
of au injury done, tiie reus, or defendant, 
who is called upon to make satisfaction for 
it; and the judex, or judicial power, which 
is to examine the truth of the fact, to de¬ 
termine the law arising upon that fact, and 
if any injury appear to have been done, to 
asi ertain, and by its officers, to apply the 
remedy. It is usual in the superior courts 
to ba.e aittorueys or solicitors, and advo¬ 
cates or counsel, as assistiints. Courts are 
either of record, where their acts and judicial 
proceedings are enrolled in parchment for a 
perpetual memory and testimony, and they 
have power to fine and imprison, and a uric 
of error may be brought upon their judg¬ 
ments ; or, not of record, as those generally 
of a private man, which the law will not 
entrust with any discretionary power oter 
the fortune or liberty of the subject; their 
proceedings are neither enrolled nor re¬ 
corded ; they cannot hold pleas of matters 
cognizable at the common law, unless un¬ 
der the value of 49#., nor of any forcible 
injury whatsoever, nor have any process 
to arrest the person of the defendant; a writ 
of false judgment lies to reverse their de¬ 
cisions. it does not follow, however, that a 
court which is not of record must be an in¬ 
ferior court. The equity jurisdiction of the 
High Court of Chancery is said to be in stiict- 
ness a court not of record; but the dignity 
of this court precludes a writ of false judg¬ 
ment, when bitting as a court of equity ; and 
as it is not a court of record, no writ of error 
can be brought to rectify its decrees, the 
proceeding for this purpose is by appeal to 
the House of Lords. The instances in which 
this court sits as a court of common law are 
very rare, but, whenever this does occur, os 
it is then a court of record, a writ of error 
lies from its judgments. 3 Bl, Com. 23. For 
a deircription of the several courts, public or 
private, geueral or special, consult tne initial 
letter of the particular title of every court, 
e. g.. Court of Admiralty, see Admiralty. 

The several species, however, of courts of 
justice have been thus classed .— 

I. General jurisdiction (common law and 
equity), comprehending the Court Barun, 
the Hundred Court, the County Court, the 
Court of Exchequer, the Court of Cominou 
Pleas, the Court of Queen’s Bench, the 
Court of Chancery, the Court of Exchequer 
Chamber, the House of Peers, the Courts of 
As^ize and Nisi Prius, the Judicial Com¬ 
mittee of the Privy Council, the Court of 
Bankruptcy, and the Court of Insolvency. 

II. Ecclesiastical, military, and maritime^ 
comprehending the Archdeacon’s Court, the 
Cunalstory Court, the Court of Arches, the 
Court of Peculiars, t!;e Prerogative Court, 
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the Court of Chiralry, and the Court of Ad¬ 
miralty. 

Ilf. Special jurisdiction, comprehendinj|r. 
the Court of Piepoudre, the Forest Courts, 
the Court of Sewers, the Court of Policies 
of Assurance, the Court of the Marshalsea, 
the Palace Court, the Court of the Duchy 
chamber of Lancaster, the Courts of the 
Counties Palatine, the Courts of the Stan¬ 
naries, the Borough Courts, the Courts of 
Requests, or Courts of Conscience, the Uni- 
tersitv Courts. 

COURT-LANDS, domains or lands kept in 
the lord's hands to serve his family. 
COUSENAfiE, see Cosen.^ob. 
COUTHUTLAUGH [couth. Sax., knowing, 
and utiaugk, an outlaw], a person who wil- 
lioely and knowinsfly receives an outlaw, and 
cherishes or conceals him; for which off ence 
such a person underwent the same punish¬ 
ment as the outlaw himself. Bract. 

COVENABLE, convenient or suitable. 
COVENANT [from a Hebrew word, meanin|if 
a dissectiou or cutting up, because victims 
were anciently sacrihced when a covenant 
was entered into], an agreement, convention, 
or promise of tivo or more parties by deed 
in writing, scaled and delivered, by which 
either of the parties pledges himself to the 
other that something is either done or shall 
lie done, or stipulates for the truth of certain 
farts. He who thus promises is called the 
menantor; and he to whom it is made the 
corenantee. A covenant being part of a 
deed is subject to the general rules for the 
expifsition of such instruments: as, Hrst, 
to be always taken most strongly against the 
covenantor, and most in favour of the cove¬ 
nantee ; secondly, to be taken according to 
the intent of the parties; thirdly, to be con- 
straed «/ res wagis valeat quam pereat; 
fourthly, when no time is limited for its per¬ 
formance it must be done in reasonable time. 

If the covenantor covenant for himself and 
his heir:^, it is then a covenant real, and de¬ 
scends upon the heirs, who are bound to 
perform it provided they have assets by de- 
5* ent; if he covenant also for bis executors 
and administrators, his personal as«ets. as 
wHl as his real, arc likewise pledged for the 
performance of the covenant, but the ex¬ 
ecutors and administrators are bound by 
every covenant, without being named, unless 
it is such a (*ovenaiit as is to be peiformed 
personally by the covenantor, and there has 
been no breach before bis death. Covenants 
for title are frequently termed real cove¬ 
nants, they are usually, that the vendor is 
seized in fee, has power to convey, for quiet 
enjoyment by the purchaser, his heirs and 
assigns, that the laud shall be hoMen free 
from incumbrances, and for further assu¬ 
rance. These five covenants are separate 
and distinct, but the first and second of them 
are synonymous, for if a person be seized in 
fee, he has a power to sell, but the converse 
of this proposition Is not universally true. 
No particular techtiical words are requisite, 
for any words or form of expression which 


Import an agreement or show a partv^i 
concurrence with the performance of a fu¬ 
ture act will suffice. A covenant to do a 
thing, which upon (he face of it appears to 
be prejudicial to the public interest, or 
otherwise contrary to law, is absolutely void, 
80 is an impossible covenant, if the impossi¬ 
bility existed at the time of making it. 

A covenant is either express or implied,— 
it subsists either in law or in fact. An ex¬ 
press covenant, which is one in fact, is evi¬ 
denced by deed; an implied covenant, or one 
in law, is that which the law implies, thongh 
not expressed in words. Express covenants 
fire taken more strictly than implied. All 
covenants for the benefit of the estate run 
with the land, so that he who has the one is 
subject to the other; they bind those who 
come in by act .of law, as the personal re- 
pri^fletitatives, as well as those who come in 
by the act of the parties. As to what cove¬ 
nants shall be construed to be precedent or 
not, it has been laid down that the depen- 

I dence or independence of covenants must ke 
collected from the sense and meaning of the 
parties; and that in whatever order cove¬ 
nants may stand in a deed, their precedency 
mast depend on the order of time which the 
intent of the transaction requires. 

Covenants are inherent, that tend to the 
support of the land or thing granted, or are 
colLiteral to it; affirmative, or neeative ; ex¬ 
ecuted, or that which is already done ; exe¬ 
cutory, or that which is to be done. 

There are cases in which equity will relieve 
against a forfeiture incurred by breach of 
covenant, when full compensation can be 
made; tmt this indulgence is not willingly ex¬ 
tended beyond the case of a money payment. 

The construction of covenants is the same 
in equity as at law; but the performance 
(which is at least as material) may differ in 
the one court to what may be enforced in 
the other. At law, a covenant roust be 
strictly and literally performed ; in equity, it 
must be substantially performed, according to 
the true intent of the parties, so far as cir¬ 
cumstances will admit; but if by unavoidable 
accident, if by fraud, by surprise or ignorance, 
not wilful, parties have been prevented from 
executing it literally, a court of equity will 
interft*re. and if compeusaiion can be made, 
will give relief. Lord Eldon said, in Iggulden 
V, May, 9 Ves. 333, “ though it is clear the 
construction of a covenant must be the same 
ill law and in equity, 1 can conceive a num¬ 
ber of cases in which, admitting the opera¬ 
tion to be the same in law and in equity, a 
court of equity would reform the covenant 
and introduce another covenant; of which' it 
might be equally predicated, that the con¬ 
struction should be the same in law and 
equity.’* Shep. Touch. 160; Bac. Abr., Co» 
venant <G ); Com. Dig., Covenant (F); Fin. 
Abr., Covenant (0). 

COVENANT, aettofi of, a species of the ex 
contractu artions, and lies where a party 
claims damages for breach of covenant, 
which is, in fact, a promise under seal. 
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COVENANT TO STAND SEIZED TO 
USES, an ionocent and voluntary assurance, 
operating under the Statute ot Uses, and 
by non-transmutation of possession; s. e., it 
rdoes not transfer the seisin to another to 
raise the use in the go? enantee, but that seisin 
remains in the covenantor, he standing seised 
to the use of the covenantee. It must lie by 
deed, and not by parol, and made by a person 
seised of lands or tenements, aud conse¬ 
quently cannot embrace an equiu, right, or 
contingency, though it may be or a reversion 
or vested remaintter, for the reversioner or 
remainder-man it in the seisin. It must be in 
consideradon of marriage or blood, for a 
covenant to stand seised to the use of a 
stranger would be void. It must not be for 
a money consideration, for that would be a 
bargain and sale. But it b not necessary 
that the consideration of blood be expressed, 
for if a perm covenant to stand seised to 
the use of his wife, son, and the like, it will 
be sufficient, as the consideration muld he 
apparent. Love and affection to an ille^iti- 
mate child are not sufficient considerations 
to raise a use; k fortiori, long acquaintance, 
and familiar intercourse, are not. It is not 
settled %vhat degree of relationship is neces¬ 
sary to support this assurance; the kindred 
between second cousins would perhaps be 
sufficient, if the fact were noticed in the in¬ 
strument. The consideration of this coavejr- 
ance is the foundation of it; a convevance in 
the form of, and void as a grant, feoOfinent, or 
release, rosy still take effect as a covenant to 
stand seised. 

The only essential difference between a 
covenant to stand seised to uses and a bar¬ 
gain and sale, setting aside the e.\temal 
formalities required to the validity of the 
latter, consists in the nature of the consider¬ 
ation ; and hence the same deed may operate 
for the benefit of different parties, both as 
one and the other i as, if ** A. covenant that 
in consideration that B. is his son, he skill 
have the land for life, and after his death, in 
consideration that G. has given him 100/., 
that he shall have it in fee.” The enrolment 
gives such solemnity to a bargain and sale 
that it is said to be an estoppel; but this is 
not to be understood in the same sense in 
which an operation by estoppel is attributed 
to a fine or feoffment, so as to affect pro¬ 
perty afterwards acquired, but merely that 
the validity of the deed cannot be dented. 
Sanders on Uses and Thuts, vol. ii. p. 96; 
Watkin's Ctmoe^ancisg, 331. 

COVENANT, writ qf, abolished by 3 & 4 Wm. 
IV., c. 27, § 36. 1 Stephen's Com. 516. 

COVERT-BARON, said of a wife who is nnder 
the protection of her husband. 

COVERTURE, the condition of a woman 
during marriage, because she is then under 
the cover, influence, and protection of her 
husband. The effect of coverture, as to tlie 
wife’s person, is that it belongs of right to 
her husband, though, should he abuse this 
right, the wife may have security of the peace 
against him. As to her property, ell free- 
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holds of which she is amied at the tine of 
marriage or afterwards, vest in the husbud 
and wife during coverture, in right of the 
wife, and the husband is entitled to the profits 
and has the sole control and manageneat, 
but cannot convey or charge the lands for my 
longer period than while his own intereit 
continues. She can convey with her haslisDd’i 
concurrence, by any of the ordinary modes of 
assurance, duly acknowledged, as directed by 
the Fines and Recoveries’ Act. As to ber 
inheritable realty, the husband becomes, 
under certtdn drcumitancei, tenant by tbe 
courtesy, if he ondive his vrife, and by the 62 
Hen. Vlll., c. 28, he and his wife may 
together make leases of her lands^ of in¬ 
heritance, so as to bind her or her hors after 
bis interest in the property has determined. 

As to the wife’s terms of years, and other 
chattels real, they belong to thn husband, 
and may be taken in exeention for his debts, 
and should he survive her, they are absolutely 
his I but if he make no disposition of theoi, 
and she survive him, they then belong to her. 
The husband becomes generally the ahsolnte 
owner of his wife’s personal cbattds (except 
her pareqfthemaUa), and her choees in a^n 
provided he reduce them into possession). 
The wife, when acting in antre droit u 
executrix, h then independent of her 
husband. And marriage settlements, sod 
separate provirions modify, of course, hit 
common law rights, according to the psr- 
tienlar conventions of the parties. ^ Am a 
general rule, she is incapable of entering into 
anv contracts, except for oeoessariet, and of 
suing and being sued. Coverture protects 
her from criminal prosecution, except in 
cases of treason, murder, manslaughter, 
or cases of mere misdemeanour, or crimes 
committed in her husband’s absence. 2 
8tm. Com. 298. 

CJOVIN, a secret conspiracy or agreement of 
two or more persoos to iajure or defraud 
some otber person. 

CRA8P1CE, and CRASPlSCE,f. e., erassm 
piscis, probably the grampus. Ane. lust. 

JPmgsm 

CRASSA NEGLIGENTIA, gross neglect. 

CRASH NO, tbe morrow after. 

CRAVARE, to impeach. 

CRAVEN [derived by Skinner from erme, as 
one that craves or begs his life: perhaps it 
comes originally from tbe noise made by s 
conquered cock], a word of dugra» aod 
obloquy, pronounced by either champion, in 
tbe ancient trial by battle, proving recreant, 
t.e., yirifling. His condemnation was amiitsre 
Kberam legem, i. e., to become infamous, and 
not to be accounted Uber et legaUs homo, 
being supposed by the event to have been 
proved forsworn, and not fit to be put upon 
a jury or admitted as a witness. 

CREAMER, a foreign merchant, bat generally 
taken for one wIm has a stall ia n fair or 
market. Blount. 

CREDENTIALS, papers which give a title or 
claim to confidence, as the letters of com¬ 
mendation and power given to an ambassador. 
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or public niDitlcr, by Ihe prince who tends 
him to a foreign court. 

CREDIT, t Cnntfer of goods on trust in con¬ 
fidence of future payment. The seller 
believes in the soWency and probity of the 
buyer, and delivers bis goods to him in con¬ 
fidence of ill or he delivers them on the 
repuutioD of bis customer. In book-keeping, 
the side of sny account in ivhich payment is 
eoiered opposed to debt. 

CREDITOR [crt^once, Fr., trust], one who 
trosu or gives credit, correlative to debtor. 
CAfiDiTORS* BILL, a bill in equity died by 
one or more credicon, by and in behalf of 
him or themaelves, and all other creditors 
who shall come in under the decree, for an 
scconat of the aaaeuand a due settleoMoCof 
the tstsle. These bills are allowed upon tlie 
principle, that oa enecators and adminis- 
tfitors have great power of preference at 
Jaw, cooru of equity ought, aecoiding to (lie 
maxim that equadity is eq^y, to interpose 
upon the application of any cr^kor, by such 
s bill to secure a diatribmion of the assets, 
without preference to any one or more 
creditors. I'hc msoal decree against the 
exeentor or administrator is (as it is com¬ 
ply phrased) qmod computet, that Is to say, 
it directs the master to take the accounts 
between the deceased and all his creditors; 
sod to cause the creditors, upon due public 
notice, to come before him to prove their 
debts, at a certain place, and mthio a limited 
period; and it also directs the master to take 
IB account of all the personal estate of the 
deceased in the hands of the executor or 
sdmiaistnitor, and the same to he applied in 
payment of the debts and other charges in 
a due course of administratioo. 

As soon as the decree to account is made, 
the executor or administrator is entitled to 
aa iujanciioo out of Chancerv, to prevent 
aay of the creditors from suing him at law, or 
proceeding in any suits already coioinenced, 
fioept under the direction and controul of 
(he court of eejuity where the decree is 
pused. The object of the court, under such 
circumstances, is to compel all the creditors 
to come in and prove their debts before the 
master, they being allowed 41, per cent upon 
(heir debts, from the decree to account, and 
for their costs, and to have the proper 
payments and discharges made under the 
authority of the court; so that the executor 
or administralor may not be harassed by 
noltiplicity of suits, or a race of diligence 
cBMuraged between different creditors, each 
itriviogfor an undue mutery and preference. 
But io order Co prevent any abuse, by con- 
aivanee between an exeentor or administrator 
Bad a creditor, it is now a common practice 
to Knot an iiriunction only, when tbe answer 
or affidavit oC the executor or administrator 
states the amount of the assets, and upon 
the terms of hU bringing tbe assets into court, 
or obe^ng sueli other order of the court, 
as tfaecircttoiatances of the case may require. 
The same remedial justice is applied where 
the applkatioB, instead of being made by 


creditors, is made by legatees or trusleea. 1 
Story's Eq, Jurisp. 442. 

CREMENTUM COMITATUS (the incceam 
of a county). The sheriffii of oountins 
anciently answered in their aeeonitU for the 
improvement of the king’s rents, above Che 
vicomiel rents, under this title. 

CREPARE OCULUM, to pul out an eye, 
which had a pecuniary punishment of AOs. 
annexed to it. This was the highest fine. 
Turmsf^sAnglo^SaKomi, u. iL, ejjp.iii., o. 2,jv. 
615. 

CREPUSCULUM, or CREPUSCLB, the 
twilight, t. e., the Bunt light diffused through 
the atmosphere by the sun, some time before 
rising and after settingt it is eauaed by the 
Inflection of the sun’s rays from ibe aqaieons 
vapours and atmos^ere overhead, which 
produce this effect in our climate to the 
height of forty-four miles. The morning 
twiBght begins and the evening twilight 
ends, when the snn is abont eighteen degrees 
below the borixon. At the poles, where there 
are six muntha day, and six months night, 
the twilight contumes for two months, so 
that a great part of the half year’s night it 
iUuminated. 

Crescents maUtid erescere dAni et pma, 2 
Inst. 479.—(Vice increasing, punishment 
ought also to increase.) 

CRETIN US, a sudden stream or torrept. 

CRIMEN FALSI, the offence of forgery. 

Crimen falsi dieiiur, cum quis iSicitus, em sum 
fuerit ad hsto data auetoritas, die sipilh 
regis rapto pel invento, bretia, cariaspe con- 
sipnaverit, Fleta, I. 1, c. 23.—(The crime of 
forgery is when any one iliidtlv, to %vhoin 
ower has not been given for suen purnoses, 
as signed writs or charters with tbe Xing’s 
seal, either stolen or found.) 

CRIMEN LiESiE MAJESTATIS, tbe crime 
of injuring majesty ; high treason. 

Crimen Ussm majestatis omnia alia arimmm en- 
oedit quoad peenam. 3 Inst. 210.—(Tbe 
crime of treason exceeds all other crimes at 
far aa its punUhmeot.) 

CRIMES, violations of rights,which,considered 
in reference lo their evil tendencies, as re¬ 
gards the community at large, are the sub¬ 
jects of indictment. They consist cither of 
iiiisdemeanours or felonies. In our law 
inlsdemranour is generally used in contra- 
distinction to felony, and comprehends all 
indictable offences, which do not amount to 
felony, as perjury, battery, libels, conspira¬ 
cies, &c. 

It is not very easy in theory, and quite 
impossible according to the English law, to 
lay down any single principle by which to 
distinguish crimes from civil injuries— 

{ private from public wrongs. By the English 
aw a distinction exists, but it seems wholly 
technical; depending sometimes on tbe si¬ 
tuation of the agent; someUmes on the nature 
or relations of the thing which is the object 
of dio act; sometimes on ibe manner in 
which tbe act is done; sometimes on the 
consecwnces of the act, the time of doing 
it, and other grounds which fit would be 
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Useleis to enamerate, because they can be 
learned thorou)(hly only by an acquainlance 
with the law itself. 4 BL Com. 7, n. 3, by 
Mr. Justice Coleridge. 

Crintina morte extinguuntur .—(Crimes are pre¬ 
vented by death.) 

CRIMINAL, a person indicted for a public 
offence and found guilty. 

CRIMINAL CONVERSATION, adultery. 
See Adultery. 

CRIMINAL INFORMATION, a proceeding? 
at the suit of the Queen, without a previous 
indictment or presentment by a grand jury. 
Criminal informations are of two sorts: (1) 
ex qficio, which is a formal written sugges¬ 
tion of an offence committed, filed by the 
Attorney - General, or in the vacancy of 
that office by the Solicitor-General, in the 
Court of Queen’s Dench, without the inter¬ 
vention of a grand jury. It lies for misde¬ 
meanours only, and not for treasons or fe¬ 
lonies. The usual purposes are seditious 
or blasphemous libels or words, seditious 
riots not amounting to high treason, libels 
upon the Queen’s ministers, the Judges or 
other higii officers, reflecting upon their 
conduct in the execution of their official 
duties; obstructing such officers in the ex¬ 
ecution of their duties; against officers 
themselves for bribery, or for other corrupt 
or oppressive conduct. The information is 
filed in the Crown office without the previous 
leave of the court. (2) Information by the 
roaster of the Crown office, which is filed at 
the Instance of an individual, with the 
leave of the court ; and usually confined to 
gross and notorious misdemeanours, riots, 
batteries, libel, and other immoralities. The 
application is for a rule to show cause why a 
criminal information should not be flied 
against the party complained of, and must be 
founded upon an affidavit disclosing all the 
material facts of the caset If the court grant 
the rule nisi, it is afterwards, upon shewing 
cause, discharged or made absolute. When 
an information is filed, either thus or ex 
officio, it must be tried by a petit jury of the 
county where the offence arose, and for that 
purpose, unless the case be of such impor¬ 
tance as to be tried at bar, it is sent down by 
writ of nisi prius into that county, and tried 
either by a common or special jury, like a 
civil action, and if the defendant is found 
guilty, he must afterwards receive judgment 
from the court of Queen’s Bench. 4 Bl. 
Com. 308. 

CRIMINAL LAW, this division of our juris¬ 
prudence comprises the administration of 
the Crown law by the Court of Queen’s 
Bench at Westminster, consisting princi¬ 
pally of a sort of quasi criminal law, as in¬ 
dictments for libels, nuisances, the repair uf 
roads, bridges, &c., informations, quo war¬ 
ranto, mandamus, certiorari, and the judicial 
decision of questions concerning the poor 
laws { and the general criminal law of the 
kingdom as administered either in the Court 
of Queen’s Bench, or at the sessions in Lon¬ 
don and Middlesex, and in the country, at 
sessions, and the assizes. 


CROCARDS, a sort of old base money. 

CROCI A, the crosier, or pastoral staff. 

CROCIARIUS, the cross-bearer, who vent 
before the prelate. 

CllOPr [creaft. Old Eng., handy-craft], a 
little close adjoining to a dweUing-hou»e or 
homestead, and enclosed for pasture or arable, 
or any particular use. 

CROISE^, and CROISADO. See Cbotszs. 

CROP, the seeds or products of the harvest ia 
corn. 

CROSS-BILL, a bill not original, filed ia 
(chancery by a defendant in a auit against 
the plaintiff* in the same suit, or against other 
defendants in the same suit, or against hoib, 
touching the matters in question in the 
original bill. It is usually brought either (1) 
to obtain a necessary discovery of facts in aid 
of the defence to the original bill, or (2) 
to obtain full relief for all parties couebing 
the matters of the original hill, llie first 
arises from a settled rule that a plaintiff io a 
suit cannot be examined as a witness in that 
auit; the latter case may occur, when the 
original bill ia brought for the specific jier- 
formance of a ivritten contract, whica the 
defendant at the same time insists ought to 
be delivered up or cancelled, to protect hint 
from any subsequent litigation thereon. 

It is a general rule that a cross-bill must 
be brought before publication lias passed iii 
the original cause, unless the plaintiff in ihe 
cross-bill will go to the hearing upon the 
depositions and proofs already published, or 
the Court should otherwise order. The 
original aud cross-bills, called croat-causes 
in practice, most commonlv proceed to he 
heard together, if practicable. Story*s 
Plead. 311. 

Also if a bill of exchange or promissory 
note he given in consideration of another bill 
or note, it is called a cross or counter bill ur 
note. 

CROSS-EXAMINATION, a close and rigid 
questioniug of a witness by the counsel of 
the adverse party, in order to test the truth 
of bis examination in chief. A witne-s 
cannot be cross-examined as to any fact 
which, if admitted, would be collaieral and 
wholly irrelevant to the matter in i^sue, ft>r 
the purpose of contradicting him by other 
evidence, in case he should deny the taei, 
and in this manner to discredit his testimony. 
VVli*>n a witness has been once s%vorn to give 
evidence, the other party may cioss examine 
him, though he gave no evidence for the 
party who called him. Leading questions 
are admitted in the cross-examinaiiun of a 
witness, where much larger powers are given 
to counsel than in the original examination. 
Witnesses are cross-examined in equity by 
rross-inferrogatories. 

CROSS-REMAINDERS. These esUtea un 
grounded on a tenancy in common, and arise 
where lands are devised to two or more per¬ 
sons severally in tail, or to two or more as 
tenants in common in tail; and upon failure 
of their issue, to a third person, with an ap¬ 
parent intention that he should take the 
whole at once, cross-remainders In tail 
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bctifeeii the two first deTiteet are to be 
iinptied; t. e., it is to be understood that 
each takes a vested remainder in tail ex¬ 
pectant upon the other’s estate. Thus a 
dense to A., B., and C., as tenants in com¬ 
mon in tail, and in default of the issue of 
either of them, then to the other or others of 
ibem as tenants in common in tail, and in 
default of i*sue of all of them, tlien to a 
stranger in fee: A., B , and C. are tenants in 
common of one-third each in possession, 
with remainder as to A., to B. and C., as 
tenants in common in tail, with remainder as 
to B. to C. in tml, and with remmnder as to 
C. to B. in tail, and so reciprocally as to the 
other two-thirds. 

The old rule was that cross-remainders 
eonld not be implied between more than two 
devisees; bat it is now fully settled that 
cross-remainders may be implied between 
uy number of devisees, if the circumsCauces 
will warrant the implication. Thus in a case 
where the testator gave his lands to A. for 
life, then to the sons of A. successively in 
Uil, with remainder to all and every the 
daughter and daughters of A. in tail as 
tenants in common, ** and, for default of 
inch issue, then to the issue of the tes¬ 
tator’s sisterB B., C., D., and £., in tail, 
in such manner as he had limited the 
ume to A.’s issue, and for default of such 
issue to remain to his own right heirs for 
everit was decided that cross-remainders 
should be implied not only between the 
daughters of each sister in their own family, 
but between the families themselves of the 
asters; as the testator did not intend his, 
heifs (as anch) to take any thing while any 
issue of bis sisters remained. 

Cross-remainders may be implied in wills, 
marriage articles, and limitations of execu¬ 
tory or imperfect trusts, but not in deeds, 
and for this reason, that although in a deed 
a remainder may be implied, yet words of 
iohcritauce cannot, so as to determine what 
quantity of an estate is conferred by the 
rcmatader; therefore, if no particular words 
were necessary to limit the inheritance, 
cross-remainders could be raised by iroplica- 
tioo in a deed as well as in a will. fFatk. 
Csss. 189. 

CROSSING CHECKS. It is Very usual for 
the drawers of bankers’ checks to write across 
them the name of the payee’s hanker, in 
which case the banker on whom the check is 
drawn will only pay to that banker; in other 
cades, as when the drawer is unaware of the 
payee’s banker, it is usual for him to write 
merdv the words “ and Co.,” leaving it to 
dw payee tn add the name of his banker. 
Thu serves the purpose of some security iu 
caw the check is lost, since it can only be 
pmd through a banker, and moreover j^st- 
pones in some measure the payment until 
the clearing hours in the afternoon; but the 
holder may erase the name of the banker, or 
oven substitute another, if he please. Cross¬ 
ing does not insure its correct appropriation 
to any particular purpose. Stewart v. Lee, 


CROY, manh land. EUnmt. 

CROY 8 ES, pilgrims, because they wore the 
sign of the cross upon their garments. Bract a 
I. V.. pf. 2, c. 2. 

CROtVN [cotrronne, Fr., krooae, Dut., corona, 
Lat.]» an ornamental badge of regal power 
worn on the head by sovereiitn princes. The 
word is frequently used when speaking of the 
sovereign herself, or the right, duties, and 
prerogatives belonging to her. Also a silver 
coin of the value of five shillings. 

CROWN OFFICE, a department belonging 
to the Court of Queen’s Bench, commonly 
called the Crown side of the court. The 6 
& 7 Viet., c. 2 i), abolished the clerks io this 
court, and the monopoly of their practice, 
throwing it open to all persons admitted or 
admissible to practise as attorneys of the 
Court of Queen’s Bench; it also abolished 
several ancient offices, and many burthen- 
some fees, and made the office subject to the 
direct control of the Lord Chief Justice. 
There are now only three officers of the 
Crown side appointed by the Lord Chief 
Justice, viz., tne Queen’s coroner and attor¬ 
ney, the master, and assistant master; their 
office is held during good behaviour. 

The business of this office may be thus 
stated. 

1 st. Original proceedings, which consist 
of (a) indictments for assaults and batteries; 
libels, nuisances, perjuries, conspiracies, 
non-repair of roads, bridges, &c.; (g) in¬ 
formations. 

2 d. Proceedin|^ by way of supervision 
or appeal, exercised by means of (a) a cer¬ 
tiorari; (g) writ of error; ( 7 ) mandamus. 

3d. Collateral proceedings, con^iistiog of 
(a) articles of the peace ; (g) attachments; 
( 7 ) habeas corpus. 

Two days in ea**h week during term, viz., 
Wednesday and Saturday, are appropriated 
by the Court of Queen’s Beuch to the Crown 
business, called “ Crown Paper Days.” 
Arch, Prac. of Croton Off. 

CRUSTUM, a purple garment mixed with 
many colours. 

I CRY DE PAIS, hue and cry. 

CRYPT A, a chapel or oratorv under ground, 
or under a church or cathearal. Du Cange, 

CUCKING STOOL. See Castigatory. 

CUCKOLDOM, the act of adultery. 

CUOE, a chrysoin or face-cloth for a child 
baptized. 

CUI ANTE DIVORTIUM (to whom before 
divorce). A writ for a woman divorced from 
her husband to recover her lands and tene¬ 
ments which she had in fee-simple or in tail, 
or for life, from him to whom her husbaud 
did alienate them during the marriage, when 
she could not gainsay it. Beg, Orig, 233. 

CUI IN VITA (to whom in life). A writ of 
entry for a widow against him to whom her 
husband aliened her lands or tenements iu 
his life-time; which must contain in it, that 
during his life she could not withstand iU 
Beg. Orig. 232. 

Cui licet quod majus non debet quod minus est 
non licere, 4 Rep. 23.—(He who has au¬ 
thority to do the more important act, shall 
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not be debarred from doin^ that of leu tin. 

' portance.) 

Cui pater eet popuka non hahet iUe patrem, 
Co. Lit. 123.—(He to whom the people is 
father, has not a father.) 

Cui plus licet quam par ea/, plm vuU ^fuam Ucet. 
2 Inst. 464.—(He to whom more is granted 
than is just, wants more than is gran^.) 

Onicunque aliquis quid concedtf concedere vide-- 
tur et id, sine quo res ipsa esse non potmt. 11 
Co. 52.—>(Whoerer grants anything to any 
person, is supposed to grant chat also mtliout 
which the thing itself would be of no effect.) 

Cuilibet in arte ^ perito est ertdendum. Co. 
Lit. 125.—(Erery one is considered skilful 
in his own art.) 

Cujus est oommodum efus debet esse ineommo^ 
dam.—(Whose is the advantage, bis also 
should be the disadvantage.) 

Cujus est dare ^us est duj^mere, 2 Co. 71*— 
(Whose is to give, his is to dispose.) 

Cujus est dtetfio alterius est electio. Co. Int. 
166.—(Whose is tlie division, the other's is 
the choice.) 

Cujus est solum^usest ^uq^ ad eeektmetad tn- 
feros, Co. lit. 4.—(Whose is the soil, his it 
is even to heaven and to the middle of the 
earth.) 

'rhis maxim is also more succinctly and 
elegantly expressed, Cujus est solum ejus est 
altum. 

Cujus juris {u e.tjurisdictionis) est prindpale, 
^usdem juris erit accessorium, 2 Inst. 423. 
—(Whose jurisdiction is the principal, the 
same jurisdiction will be the accessory.) 

Cujusque rei poHsdma pars est principiuM. 10 
Co. 49.—(Of every thing the chief part is the 
principle.) 

CULAGIUM, thelayingup of a ship in the dock 
to be repaired. 

Culpa est immiseere se rei ad se non pertinenti. 
2 Inst. 208.—(It is a fault that any person 
siiould meddle in a matter not pertaining to 
him.) 

Culpa lata dolo ssqmparatur.^A, given fault is 
compared with its stratagem.) 

Culpa tenet suos auctores ,—(A fault 6nds its 
own authors.) 

Culpu poena par esto. Poena ad mensuram 
aeUcti statuenda est. Jur. Civ.—(Let the 
punishment be proportionerl to the crime. 
Punishment is to be measured by the extent 
of the offence.) 

CULPRIT [cuU, abb. of culpabilis, nndponit, 
Lat., written by the clerk of arraigns,pnf, as 
a minute that issue was joined, or ponit se 
super patriam. Cui W iS probably intended 
to denote the plea, and prit, the issue ; others 
derive it from culpH, in a fault, andproehensus, 
taken], one who is indicted for a criminal 
offence: vulgarly mistaken for the legal 
denomination of a criminal. 

CULREACH, a caution given by a lord of 
regality to punish a malefactor, when he re¬ 
plevied from the sheriff. Scotch Diet. 

CULTURA, a parcel of arable land. Blount. 

CULVERTAGE [culum and vertsre, Lat., to 
turn tail], bate slavery; the confiscation 
of an estate. Mat. Par. 1212. 


CULWARD, and CULVERD, a eoimni. 

Cum adsunt testimouia rerum quid opus est 
verbis, 2 Buis. 53.—(Where the proofs of 
facta are present, what need ia there of 
words.) 

Cum confidente sponte mitius est agendum. 4 
Inst. 66.—(With one confiding willingly, it is 
to be done more gently.) 

Cum duo inter sepugnasUia reperiuuiur sa fw- 
tamsnio uUimum ratsm est. Co. Lit. 112.— 
(Where two things repagnaat to each other 
are found in a will, the last is to bo confirmed.) 

CUNA CERVISLE, a tub of nk. 

CUNEUS, a mint or plane to coin money; 
from this word coin is derived. 

CUNTEY-CUNTEY, a kind of trial by an 
ordinary jury. 

CUM TESTAMENTO ANNEXO (with the 
will annexed). See ADUiiriaTRaTOR. 

CURAGULUS, one who lakes care of athiog. 

CURATE [curator, Lat.], the lowest degree in 
the church, being an officiating temporary 
minuter regulartv employed by the apiritiiu 
rector or vicar, either to serve in his absence 
or as his assistant. AH curates ought, before 
they enter on their dtttiet, to bo licensed by 
the bishop of the dioeese, and the law on the 
other hand has made several provisions for 
their proper maintenance. 28 Hen. VIU., 
e. 11; I ^2Ficf., e. 106 1 Bum* s Bee. Law, 
bg 7Vrw., vol. ii., p. 54. 

CURATORES VIARUM, sorveyore of the 
highways. 

Curaius non hdbet tiiuhm. 3 Buis. 310.—(A 
curate has not a title.) 

CURFEU [eonmr, to cover, and/en,Fr.,fire], a 
bell which rang at eight o'clock in the 
evening, in the time of William the Oo- 
queror, by whidi every person was com¬ 
manded to rake up or cover over his fire, and 
lit out his light I aboiished by Henry f. in 
100. It was called io the law Latin of the 
middle ages, ignitegium or j^fiiegium. 

Curia CanceUarus oj/^na justUia. 2 lost. 562. 
—(The Court of Chancery is the workshop 
of justice.) 

Curia Parliamenti suis proprHs legihus substi^t. 
4 lust. 50.—(The Uourt of Parliament U 
governed by its own peculiar laws.) 

CMa domifii Regis non debet d^eere conquer 
rentibus in justitid perquirendd. 9 Co. 83. 
—(The court of our Lord the King ought 
not to be wanting to those eompiaining in 
the search of justice.) 

CURIA, a court of justice. 

CURIA ADVISARE VULT (the court desires 
to consider), a deliberation which a court of 
judicature sometimes takes,where there is any 
point of diffieulty, before they give judgment 
in a cause. Abbreviated in our reports thus, 
cur. adv. vuU. 

CURIA CURSUS AQUiE, a court held by 
the lord of the manor of Gravesend for the 
better management of barges and boats using 
the passage on the river Thames, thence to 
London and plying at Gravesend bridge, Ac. 
2 Geo. II., c. 26. 

CURIA CLAUDENDA, an obsolete writ to 
compel another to make a fence or wall. 
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which he oofbl to nake between bis land 
ind ihe fdeintiff's, on bis refusing or defer- 
rinir Co do the same. Reg. Grig. 155. 

CURIA DOMINI, the lord’s Rouse, hall, or 
court where ail the tenants meet at the time 
of keepioe courts. 

CURIA PALATII, the Palace Court. 

CURIA PENTJCIARUM, a court held by the 
sheriff of Chester, in a place there called the- 
Pee/ike or Pentice: and it is probable, its 
hdof orifiaally kept under a penuboose, or 
open shed covered with boards, gave it this 
deDODunatioB. Blcent. 

CURIA RCQI9. See Aula Rnaia. 

CURIALITAS, a beldiag of land by curtesy. 

CURIALITY, Cbe privileges, prerogatives, or, 
perhaps, retinue of a court. Bacen. 

CURJiE CHRISTIAMTATIS, courts of 
Christianity ; ecclesiastical courts. 

Cerioia et oakiota mtenretaiio in Uge repro^ 
toar. I Bttls. 6.-*(A curious and captious 
mterpretatuMi is reprobated in law.) 

CURNOCK, a measure containing four 
bushels, or half a quarter. 

CURRENCY, bank notes, or other paper 
Doaey iuued by authority, and which are 
cootioually passing as and for coin. 

CURRICULUS, the year, or the course of a 
year. 

CURSITORS \eierici 4e eureu, Lat.], derks 
belonging to the Chancery, who make out 
ariginal writs, and are called elerka of course. 
18 Edw. //A, it. 5. 

CURSONES T£RR£, ridges of land. 

Cnwti cariee est hex curim. 3 Buis. 53.—CThe 
practice of the court is the law of the court.) 
CURTESY OF ENGLAND {jm carialiiatU 
Aigiue}, an estate of freehold, not of inbe-* 
ritaoce, arising bv act of law, which a bus- 
band has for his life in his wife’s fee-simple 
or fee-tail estates, after her death. The wife 
must have been actually seized of such 
eatates in deed, and have had issue born 
alire, which might by possibility have inhe¬ 
rited. The wife’s equitable inheritances are 
subject to courtesy, but it is not incident to 
copyholds, unless by special custom. By the 
autora of gavelkind, the husband, if he sur- j 
vire his wife, is entitled to a moiety, whether 
be has issue or not, so loog as he remains 
uamarried. No right of curtesy attaches 
upon an estate held in jouit-cenancy, for the 
right of survivorship is preferred to all 
charges and incumbrances which do not 
aiuoont to at least a partial alienation of the 
•bare; neither does it attach upon a remain¬ 
der or reversion expectant upon a particular 
estate of freehold. 

rhe husband from the moment of the 
child’s birth, or of the acquisition of the 
property by his wife (whichever last happens) 
is enabled to convey an estate for his own 
life; before the birth of a child, he can 
coa^ a good estate for the joint lives only 
of bimself and his wife. If he make a lease 
for years, reserving rent, and die, the lease 
» absolotely determined, to that no accept- 
soce of rent bjr the heir or those in rever- . 
tioB, can make it good, for though his estate' 


is quedem mode a continuance of the wife’s 
estate, yet it is a cootinuance of it only for 
life, and he has no power to contract for or 
intermeddle with the inheritance; and, 
consequently, his lease falls off with the 
estate whence it is derived, and the lessee 
becomes tenant by sufferance by the conti- 
Buance of possession afterwards. An estate 
by the courtesy, in respect of the estate tail, 
or of any prior estate created by the settle¬ 
ment, as well as a resulting use or trust to 
or for the settlor, is to be deemed a prior 
estate under the setUement witbin the cpn- 
templation of the Fines and Recoveries* Act 
appointing a protector; the husband would 
therefore be the protector of the settlement. 
1 Step. Com. 246. 

Though this estate is styled the curtesy 
of England, it appears to have been the 
established law of Scotland, where it was 
called eurialitoi ; and it is likewise observed 
in Ireland by virtue of an ordinance of Henry 
HI. 

CURTEYN, the name of King Edivard the 
Confessor’s sword, which is the first sword 
carried before the ^glish Sovereigns at their 
coronation; and it b stud the point of it is 
broken as an embbm of mercy. Mat. Far, 
in Hen. III. 

CURTILAGE [sour, Fr., court, and leagh. 
Sax., place], a court-yard, backside, or 
piece of ground lying near and belonging to 
a dwelling-house. 

CURTILES TERRiE, court lands. Spel, of 
Feude, 

CUSSORE [Indian], a term used in Hindoos* 
tan for the ducouot or allowance made in 
the exchange of rupees, in contradistinction 
to butta^ which is the sum deducted. Encyc, 
Load, 

CUSTANTIA, costs. 

CUSTODE ADMITTENDO, CUSTODE 
AMOVENDO, writs for the admitting and 
removing of guardians. 

CUSTODES LIBERTATIS ANGLIiE AU- 
THORITATE PARLIAMENT!, the style 
in which writs and all judicial processes were 
made out during the grand reliellion from 
the execution of King Charles I. till Oliver 
Cromwell was declared Protector. 12 Car, 
//., e. 3. 

CUSTODIA LEGIS, in the custody of the 

CUSTODIAM LEASE, a grant from the 
Crown under the Exchequer seal, by which 
the custody of lands, &c., seised in the 
King’s hands, is demised or cumroitted to 
some person as custodee or lessee thereof. 

CUSTOM [coutume, Fr.], an unwritten law es¬ 
tablished by long usage and the consent of 
our ancestors. If it he universal, it is common 
law, if particular, it is then properly custom. 
The reqaisites to make a particular custom 
good are these(1) It must have been used 
so long that the memory of man runs not to 
the contrary; (2) it must have been conti¬ 
nued ; and (3) peaceable; also (4) reasonable' 
and (5) certain; (6) compulsory, and no 
left to the optioft of every person, whethe 
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he will uie it or not; and (7) eootittent with 
each other, one custom cannot be set up in 
opposition to another. 

GU8 rOM-HOUSE, the house or office where 
commodities are entered for importation or 
exportation; where the duties, bounties, or 
drawbacks payable or receivable upon such 
importation or exportation are paid or re¬ 
ceived ; and where ships are cleared out, &e. 
The principal British custom-hou'^e is in 
London, but there are custom-houses subor¬ 
dinate to it in all the considerable sea ports. 

CUSTOM-HOUSE BROKERS, persons au¬ 
thorised by the commissioners of customs to 
act for parties at their option in the entry; or 

* clearance of ships, and the transaction of 
general business. 'I'bey give a bond to the 
commissioners in a sum of 1000/., condi¬ 
tioned for their good conduct, and for the 
purpose of enabling restitution to be made 
of any loss accruing by their negligence or 
misconduct. 

CUSTOM OF MERCHANTS [lex merca* 
/ortal, see Combikrcb. 

CUSTOMARY COURT OF COPYHOL- 
DERS, see Copyhold. 

CUSTOMARY FREEHOLD, a variet? of 
copyhold property, the evidences o/ the 
title to which are to be found upon the 
court-rolls, and the entries declaie the 
holding to be according to the custom of the 
manor, but it is not said to be at the ^vill of 
the lord. The incidents are similar to those 
of common or pure copyholds. 1 Step» 
Com. 212. 

CUSTOMS, duties charged upon commodities 
oil their being imported into, or exported 
out of, a country. They seem to have ex¬ 
isted in England before* the conquest, but 
the king's claim to them was first established 
by 3 Edw. I. These duties were, at first, i 
principally laid on wool, woolfeis (sheep 
skins), and leather when exported. There | 
were also extraordinary duties paid by aliens, | 
which were denominated parva cosluma, to, 
distinguish them from the former, or mo^na | 
eoetuma. The duties of tonnage and pound¬ 
age, of which mention is so frequently made 
in English history, were custom duties; the 
first being paid on wine by the ton, and the 
latter being an ad valorem duty of so much a 
pound on all other merchandise. When 
these duties were granted to the Crown, 
they were denominated subsidies^ and as the 
duty of poundage had continued for a 
lengthened period at the rate of i#. a pound, 
or five percent., a subsidy came, in the lan¬ 
guage of tliecustoms, to denote an advalorem 
duty of five per cent. The new eubsidu, 
granted in the reign of Wm. Ill., was an addi¬ 
tion of five per cent, to the duties on most 
imported commodities. The various custom 
duties were collected for the first time, in a 
book of rates published in the reign of 
Charles II., a new book of rates being again 
published in the reign of George L But 
exclusive of the duties entered in these two 
bonks, many more bad been imposed at 
difTereut time?so that the accumulation of 


I the duties, and the complicated regulatioDs 
to which they gave rise, were productive of 
the greatest em harass meat. The Customs' 
Consolidation Act, 27 Geo. III., c. 13, in¬ 
troduced by Mr. Pitt, in 1787, did much lo 
remedy these, among other inconvenieocei. 
The method adopted was, to ab.dish the ex¬ 
isting duties on all articles, and to aiibstituU 

‘ in their stead one single duty on each article, 
equivalent to the aggregate of the vsrioiis 
duties by which it had previously been loaded. 
1 'he resolutions on which the act was founded 
amounted to about 3000. A more simple 
and uniform system was, at the same time, 
introduced into' the business of the custom 
bou^e. These alterations were productive of 
the very best effects, and several similir 
consolidations have since been effected, par- 
ticnlarly in 1826, when the various statutei 
then existing relative to the customs, amoont- 
ing, including parts of statutes, to about 
460, were consolidated anti compressed into 
only eleven statutes of a reasonable bulk, 
and drawn up with great perspicuity. They 
were again amended in 1833, by the Acts 3 
U 4 Wm. IV.. cc. 60. 61, 62,63,66. 67,58, 
69, 60, and 61, since which they have been 
very materially varied by 4 & 6 Wm. IV., c. 
89 ; 6 & 6 Wm. IV., c. 66; 6 & 7 Wm. IV.. 
c. 60; and I & 2 Viet., c. 113; 3 & 4 
cc. 17, 19, 23; 6 & 6 Viet., cc. 14, 34, 47, 
66 . 1 Step, Com. 6/6.* Me CuUoekU Con, 
Diet. 

CUSTOM BREVIUM (the keeper of the writs), 
a principal clerk belonging to the Court of 
Ctimmoii Pleas, whose office is to keep all 
the writs returnable into the court. 

CU>TOS MORUM, the guardian of morals. 
GUSTOS PLACITORUM CORON.fi (the 
keeper of the pleas of the Crown). The 
ciistos rotnlorum. 

GUSTOS ROTULORUM (the keeper of the 
rolls or records of the county). He is the 
principal justice of the peace within Hie 
county, but he is rather an officer or minister 
than a Judge. 

GUSTOS SPIRITUALIUM, lie that exercises 
the spiritual jurisdiction of a diocese, daring 
the vacancy of any see, which, by the canon 
law, belongs to the dean and chapter, hut, at 
present, in England, to the archbishop of 
the province by prescription. Encjfe, Land. 

Cn$to8 etatwn heeredie in custodid exittentis 
meliorem, non deteriorem, faeere potest, 7 
Go. 7.-—(A guardian can make the estate 
of an existing heir under his guardianship, 
better, not worse.) 

GUSTOS TEMPORAL1UM, the person to 
whom a vacant see or abbey was given by 
the king, as supreme lord. His office was, 
as steward of the goods aud profits, to give 
an account to the escheator, who did the 
like to the exchequer. Eneffe, Land, 

CUTHREO, a knoiving or skilful counsellor. 

CUTPURSE, one who steals by the method 
of cutting purses; a com moo practice when 
men wore their parses at their girdles, as 
was once the custom. Ibid, 

CUTTER QF THE TALLIES, an officer in 
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the exckeqner, to whom it belonged to pro¬ 
vide wood for the tallies, aod to cut the sum 
paid upon them, &c. 

CY PRES (as near to), an equitable doctrine 
thus applied :—when there is an excess in 
an appointment under a power executed by 
will, affectintf real estate, the court will 
carry the power ont as near to {cy prh) the 
tesiator’s intention as practicable, and pre< 
rent inch excess disappoiiitinjt the general 
design. This doctrine does not apply to 
personalty, and it is expressly confined to 
wills, and Lord Kenyon, in Brudenell v, 
Elme$, 1 Bast, 451, expressly laid it down, 
that the doctrine went to the utmost verge 
of the law, even in the construction of wills, 
but that it had never been applied to the 
construction of deeds, and he accordingly 
refused to extend it to a limitation in a deed 
execnting a power. 

It is also applied to charitable legacies, it 
milters not bow uncertain the persons or 
the objects may be, or whether the persons 
who are to take are s» esse or not, or whe¬ 
ther the legatee be a corporation capable in 
law of taking or not, or whether the bequest 
can be carried into exact execution or not, 
for in all these and the like cases the court 
will sustain the legacy, and give it effect ac- 
eording to its own principles. And where a 
litcnl execution becomes inexpedient or 
impracticable the court will execute it as 
ncdriy as it can, according to the original 
purpose, or, as the technical expression is, 
cy 

The doctrine as applied to charities was 
formerly pushed tu a most extravagant 
length. But this sensible distinction now 
previiils, that the court will not decree the 
execution of a charitable trust in a manner 
different from that intended, except so far as 
it is seen that the intention cannot be literally 
executed. In that case another mode will 
be adopted consistent with the general in- 
lention, so as to execnte it, though not iti 
mode, yet in substance. If the mode should 
become by subsequent circumstances im- 
ps^^ible, the general rule is uot to be defeated, 
if ii can in any other way be obtained. Where 
there are no objects remaining to take the 
lienefit of a charitable corporation, the court 
will dispose of its revenues by a new scheme, 
upon the principles of the original charities, 
cj/Frh. 

1 here is also a modification of the strictness 
of the common law, as to conditions precedent 
in regard to personal legacies, which is at 
once rational and convenient, and promoitve 
of the intention of the testator. It is, that 
where a literal compliance with the condition 
becomes impossible from unavoidable cir¬ 
cumstances, and without any default of the 
party, it is sufficient that it Is complied with 
as nearly as It practically can be, s. e., 

This modification is derived from the eivil law, 
snd stands npoo the presumption that the 
doow coold not iolend to require iinpossi¬ 
bilities, blit only a substantial compliance 
with his directions, as far as they should admit 


of being fidrly carried into execution. It is 
upon this ground that courts of equity con¬ 
stantly bold in cases of personal legacies, that 
a sttbsianiial compliance with the condition 
satisfies it, although not literally fulfilled. 
Thus, if a legacy upon a condition precedent 
shall require the consent of three persons to 
a marriage, and one or more of them should 
die, the consent of the survivor or survivors 
%vould be deemed a snflSctenl compliance with 
the condition. And, h/orriort, this doctrine 
would be applied to condition subsequent. 
Sugd, Powers, 549; 1 8tory*s Eg. Jvr. 255, 
amd vol, ii., 386, 390. 

CY(XE [syclus, Lat., itdicXos, Gr.], a measure 
of time; a space in which the same revolu¬ 
tions begin again; a periodical space of time. 
Encye. Lon, 

CYNE-BOT, or CYNE-GILD, the portion 
belonging to the nation of the mulct for 
slaying the king, the other portion or * wfir* 
being due to hU family. 

CYNTNG [cyn, yens, na/to], a king; a ton or 
child of the people. It is manifestly a 
patronymic, like jEscing, son of iEsc; 
Uffing, son of Uffa; (Elltnp, ton of OSlIe; 
Cerdicing, ton of Cerilic; tding, son of Ida; 
Cryding, ton of Cryda; jEtkeling, son of the 
iEihel, or noble. Ant, Inst, Eng, 

CYPHONISM, a punishment used by the 
ancients, which some suppose to have been 
the smearing of the body with honey, and 
exposing the person to flies, wasps, &c. But 
the author of the notes on Hesychius says, 
under the word that it is derived from 
the word adwrcv, to bend or stoop, and 
signifies that kind of punishment still used 
by the Chinese, called by Sir George Staunton, 
the wooden collar, by which the neck of the 
malefactor is bent or weighed downward. 
Encyc, Lond, 

CYRCE, a church. 

CYRICBRYCB, a breaking into a church. 

CZAR [written more properly Tzar, Sclav.], 
the title of the emperor of Russia, first 
assumed by Basil, the son of Basilkles, under 
whom (he Russian power began to appear, 
about 14/0. 

CZARINA, the title of the empress of Russia. 

CZAROWITZ, the title of the eldest sou of 
the czar and czarina. 

D 

Da tna dunt tua sunt, post mortem tunc tua 
non sunt, 3 Buis. 18.—(Give (hat which 
is yours, whilst it is yours; after death it is 
then not yours.) 

DiED-BANA, the actual perpetrator of a 
bcinicide. 

DAGUS, or DAIS, the chief or upper table 
in a monastery. 

DAKER, or DIKER, ten hides. Blount, 

DALUS, DAILUS, DAILIA, a certain mea¬ 
sure of Isnd ; such narrow slips of pasture 
as are left between the ploughed furrows in 
arable land. Cowel. 

DaM, a boundary or confinement. 

DAMAGE Idamna, Lit.], any hart or hindraocs 
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lhata person raceifes in his estate, but par¬ 
ticularly a part of wbat the jurors are to 
enquire of and brin^ in, when a verdict 
passes for the |iiainiiff. It is plainly derived 
from the Anjtlo-Saxons, and taken in two 
several sisnifications, the one proper/y and 
fenerally, as it is In cases wherein damages 
are founded upon the statutes, where costs 
are included within the word damages, and 
taken as such ; the other rdaiwefy, %vhen 
the plaintiff declares for the wrong done to 
him Co the damage of such a sum, this is to 
be taken for the wrong wbieh passed before 
the action commenced, and is assessed by 
reason of tlia foregoHig trespass and cannot 
extend to the costa, which nre future and of 
another nature. The plaintiff cannot reco¬ 
ver greater damages than be has laid in the 
eoacluslon of bis declaration. 

la real actions no damages are recoverable. 
In the mixed action of ejectment the demises 
nre ordinarily nominal (unless onder 1 C(eo. 
IV., c. 87), the netoii damages austatued by 
the detention of the property, &c., being 
usually recovered io an action of trespass for 
mesne profits. Damages are recoverable in 
all personal actions, and In assumpsit, cove¬ 
nant, case, trover, and trespass, they are the 
sole object of the action, whilst in debt and 
detinue they are nominal; in replevin. If the 
action be in the deftael, the dsmsges are 
measured by the actual injury sustained; 
but if in the detimuU, the damages are given 
for the injury the plaiutiff has sustained by 
the taking only, which is asoally four 
guineas, the expeuces of the replevin bond. 

By the 3 & 4 Wm. 1V«, c. 42, § 28, it is 
enacted *Mliat upon all debts or sums cer¬ 
tain, payable at a certain time or otherwise, 
the jury on the trial of any Issue, or on any 
inquisition of damages, may, if they shall 
think fit, allow interest to the creditor, at a 
rate not exceeding the current rate of interest 
from the time when such debts or sums 
certain were payable, if such debts or sums 
be payable by virtue of some written instru¬ 
ment at a certain time, or if payable other¬ 
wise, then from the time when demand of 
payment shall have been made in writing, i 
so as such demand shall give notice to the I 
debtor that interest will be claimed from the 
date of such demand until the time of pay¬ 
ment; provided that iuterest shall be payable 
in all cases in which it is now payable by law.” 
By § 29, ** the jury on the trial of any issue, 
or un anv inquisition of damages, may, if 
they shail think fit, give damages in the 
nature of interest, over and above the value 
of the goods at the time of the conversion or 
seizure, in all actions of trover or trespass 
d$ homiB asportatis, and over and above the 
money recoverable in all actions on policies 
of assurance made after the passing of this 
act.*' 

Doable and treble damages are in some 
eases given bv particular statutes, but at 
common law the damages are always single. 
Damages may be limited, increased, or 
reduc^l, according to clrcomatauces. 1 


Aseos, 14; 2 TWusr’s Anglo-Sase., v, ii., 4^. 
ill. c. ii .; Ckitt. Arek. Prac, 320. 

It may be stated as a general proposition, 
that for breaches of contract and other 
wrongs and injuries cogntcalde at law, courts 
of equity do not entertaiiijuriadiction to give 
redress by way of compensation or damages, 
where these constitute the sole objects of the 
bill. For wherever the matter of the bill is 
merely for damages, and there is a perfect 
remedy, therefor, at law, it is far better 
that they should be ascertaiDed by a jury 
than by tlie conscience of the equity Jadge. 
And, indeed, the just foundation of ^uitahle 
jurisdiction fails in all such cases, as there is 
a plain, complete, and adeonate remedy at 
law. Compensation or damages ought, 
therefore, to be decreed in equity only as 
incidental io other relief, or where tome 
peculiar equity interveues. The mode by 
wbieh such compensation or damages are 
ascertained, is either by a refiereooe to a 
master, or by directing an issue, qumihm 
damnyieatui, which Is tried by n jury. 2 
8tmy*s Sq. JwrUp. 93. 

DAM AGB-CLBER [dnimia rlerseomm], a fee 
assessed of the tenth part in the Common 
Pleas, and the twentieth pari in the Qoeen’i 
Bench and Exchequer, out of nil damages 
exceeding five marks recovered in tbme 
oonrts, in actions upon the case, ooventot, 
trespass, &c., wherein the dnnmges tvere 
uncertain; which the pkuotiff was obliged 
to pay to the protbonotary or the officer of 
the court wherein recovered, before be could 
have execution for the damages. This \m 
originally a gratuity given to the protbono- 
taries and iheis clerks, for drawing special 
writs and pleadings; but it is now uken 
awsy by statute, and if any officer in these 
courts take any money in the naose of 
damage-cleer, or anything in lien thereof, he 
shall forfeit treble the value;, 17 Car. 11. 
c.6. 

DAMAGE-FEASANT, or FAISANT, doing 
damage. If a stranger’s beasts are found 
in another person’s ground without his 
leave or license, and without the fmnll of the 
possessor of the close (which may happen 
from his not repairing his fences), and there 
doing damage by feeding or otherwise, to the 
grass, corn, wood, &c., the person damaged 
may distrain and impound them, aa well by 
night as in the day, lest the beasts escape 
before taken. By 6 & 7 Viet., c. 30, if any 
person shall release, or attempt to release 
cuttle lawfully seized by way of such distress 
from the pound or place where they shall 
be impounded, or on the way to or from such 
pound or place, or shall destroy such pound 
or place, or any part thereof, or any lock or 
bolt thereof, he shall, on conriction before 
two justices of the peace, be liable to a 
penalty not exceeding 61., and to payment of 
the reasonable charges and sxpensea. 

DAMAGEABLE, susceptible of hurt. 

DAME [lieaie, Fr^ demaj Sp.], a lady; aim, 
in common use, a farmer’s wife or u mbtieis 
of a family of the httmbler ranks. 
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DAMNIFY, to endamage, to injure, to cante I 
lo«i to any. 

DAMNOSAILEREDITAS, adiaadrantageous 
iolieritance. 

DAMNUM ABSQUB INJURIA, (a loss 
nitboat a wrong). This is not actionable. 
Tbss, if 1 ha?e a mill, and a neighbour 
baildi another mill upon bis own ground, 
per qwod, the profit of my mill is diminished, 
yet DO action lies against him, for every one 
iMj tawfally erect a mill upon his own 
groand. fiat if I have a mill by prescription 
00 my own land, and another erects a new 
mill, which draws away some portion of the 
ttream from mine, so as to diminish its for* 
mer power, an action of trespass on the case 
will lie against him. Step, Com., voL tii. 
p.465. 

Damnum PATALB, fatal damage, for which 
bailees are not liable. Among fatal damages 
were included by the civilians losses by 
sbipwreeb, by lightning, or other casualty 
by pirates, and by superior force. Losses 
by lire, burglary, and robbery, seem also to 
bare been included, fiot theft was not 
osmbered among such casualties. Storp on 
Bmlmenit, 471- 

DaMSBL, a yuung gentlewoman. 

DAN [dbaiiiiiit, Lat.L the better sort of men 
io this kingdom; so the Spanish Don. The 
oM term A honor for men, as we now say 
Mmtef. 

DaNEGELT, D ANEOEU), or DANEGOLD 
[denepeldmn^ done, and pelt, tribute], a tribute 
of U., and afterwards of 2ir. Upon every hide 
of land through the realm, laid upon our 
aocestore by the Anglo-Saions, for maintain- 
iag lach a number of forces as were thought 
■officient to dear the Briiisb seas of Danisii 
pirates, who greatly annoyed our coasts. 

It coDtiaued a tax till the time of Stephen, 
and was one of the rights of the Crown. Afic. 

!nst, Eng, 

DANE-LaGB, the Danish law, which was 
prindpally maintained in the midland coon* 
lies, and alto on the eaitero coast (the parts 
most exposed to the visits of that piratical 
people) while the Danes had sway in this 
country. 

DANGER!A, a money payment, made by 
forest tenants, that they might have liberty 
to plough and sow in time of pannage or 
mast feeding. Manw, For. Laws. 

DANISM [Sdavi^fio, Gk., usury], the act of 
lending money on usury. 

et reHnens nikU dot .—(Giving and retain¬ 
ing gives nothing.) 

DapIPER fh dhpes ^erendo, Lat.], a steward 
either of a khig or lord, Spet. 

DaRDUS, a dart. 

dare ad KEMANENTIAM, to give away 
a remainder in fee, or for ever. 

Darrein, a corruption of the Fr. dernier, 
tbe last. 

darrein PRESENTMENT, oidee of, ky 
only where a man had an advowson hy des¬ 
cent from hit ancestors t it is abolished by 
3&4Wm.lV.,c.27,$36. 

date, that part of a deed, wdting, or letter 


which expresses the day of the month and 
year in which it was made. Dates began to 
be inserted in deeds In the reigns of Edward 
11. and III. A deed, however, is good, al¬ 
lhough It mentions no date, or has a false or 
impossible date, provided the real date of its 
delivery can beproved. 

Dative, or DATIF, that which may be given 
or disposed of at will and pleasure. 

DATUM, a first principle; a thing given. 

DAVA FA TERRiB, DAWACH, a portion of 
land so called In Scotland. Skene. 

Dauphin, the dtle of the eldest son of the 
King of France. 

DAY [dies], in its largest sense the time of a 
whole apparent revolution of the sun round 
the earth, but, in its popular acceptation, 
that part of the twenty-four hours when it is 
light, or the space of time between the rising 
and tbe setting of tbe sun. The English, 
French, Dutch, Germans, Spaniards, Poitu- 
giiese, and ^ptians begin their day at mid¬ 
night; the Jews, Italians, and Chinese at 
sun*setting; the ancient Balwlonians, Per¬ 
sians, Syrians, and modern Greeks at sun- 
rising I and the Arabians and modem astro¬ 
nomers at noon. 

In the space of a day all the twenty-four 
hours are usually reckoned. Therefore, in 
general, if I am bound to pay money on any 
certain day, 1 discharge the obligation if 1 
pa]rH before twelve o'clock at night; after 
which tbe following day commences. 1 Step, 
Com. 265. A Court will take notice of the 
fraction of a dav, if it be necessary for the 
purposes of justice. 

Day iN BANC, tbe return day of the dit/rm- 
gaa or habeae corpora juratonm, 

DAY-B(X)K, a tradesman’s journal; a book 
in which all the occurrences of the day are 
set down. 

DAY-RULE, or DAY-WRIT, a permission 
granted to a prisoner to go out of the prison, 
for the purpose of transacting his business, 
as to bear a case in which he is concerned at 
the assizes, &c. Tbe prisoner makes an 
application to the marshal and warden, and 
pays some trifling fee; he also signs a peti¬ 
tion to the Court, by whose process he is 
detuned in custody, and receives a certificate 
of the Court having granted a day-rule, 
which protects him from arrest, &c. Bv R. 
H. 45 ueo. III., and R. £.30Geo. 111., every 
prisoner having a day-rule shall return within 
the walls of the prison at or before nine 
o’clock of tbe evening of tbe day for which 
such rule shall be granted. 

DAY-WERE OF LAND [^anuiltr, dntrfiir- 
fui], as much arable land as would be 
ploughed up in one day’s work, or one 
journey, as the farmers still call it. 

DAY£R!A,adairy. 

Daysman, an arbitrator, an elected Judge. 

DEACON [diaere, Fr., diacono. It., Span., and 
Port., diaoofnes, Lat., Stdaovot, Gk.], a mini¬ 
ster or servant in the church, whose oflice is 
to assist the priest in divine service, and tbe 
distribution of tbe sacrament, &c. He may 
now perform any of the divine offices which 
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a priest may do, except only pronouncing 
the abiolution and consecrating the sacra¬ 
ment of the Lord’s Supper. By 13 £liz., c. 
12, and 44 Geo. Ill., c. 43, it is provided 
(conformaidy to the canons) that none shall 
he ordained deacon under twenty-three years, 
nor priest under iweiity-four years of age; 
though as to deacons tlie Archhi^hop of 
. Canterbury has the privilege of admitting 
them (by faculty or dispensation) at an earlier 
period. None shall be ordaineit either priest 
or deacon, without first subscribing the 
iliiny-nine Articles of Religion; ii«»r by 1 
Eiiz., c. 1, and 1 W. & M., c. 8, without 
first taking the oatlis r>f allegiance and su¬ 
premacy. By 24 Geo. III., c. 35, the Btsimp 
nf London, or other bishop by him appointed, 
may ordain aliens to exercise the office of 
deacon or priest out of the domiiiious of the 
Crown, without the oatli of allegiance. A 
deacon is not capable of any rcclesiastical pro- 
. motion ; yet he may be cbaptain to a laiuily, 
curate to a berieficed clergyman, or lecturer 
to a parish church. 

In Scotland, an overseer of the poor, or 
the master of an incorporated company. 

DEAD BODIES. Taking them up for the 
purpose of dissection, or otherwise, is a mis- 
demeHiior at common law, punishable with 
fine and imprisonment. Refusing to bury 
dead bodies by those whose duty it is to do 
so, is puiiishaide by the temporal courts, 
independently of spiritual censures, on in¬ 
dictment or information. As to the inter¬ 
ment of dead bodies cast on shore from the 
sea, see 48 Geo. IIL, c. 76. The Anatomy 
Act is the 2 & 3 Wm, IV,, c. 75. 

DEADLY FEUD, a profession of irreconci¬ 
lable hatred till a person is revenged even 
by the death of bis enemy. 

DEAD MAN’S PART, the remainder of an 
intestate’s moveables, besides what of right 
belongs to his wife and children. This was 
formerly made use of in masses for the soul of 
the deceased; subsequently, the administra¬ 
tors applied it to (heir own use and benefit, 
until the 1 Jac. II., c. 17» subjected it to 
distribution amongst the next of kin. 

DE.AD-PLEDGE [mortuum vadium], amort- 
gage of lands or goods. 

DEAFFORESTED, or DISAFFORESTED, 
discharged from being a forest, or freed and 
exempted from the lorest laws. 17 Car, /., 
c. 16. 

DE AMBITU, of obtaining a place by bribery. 

DEAN [A^ica, Gk., ten], an e(*cle>iustical go¬ 
vernor or dignitary, so called, us he p resides 
over ten canons or prebendaries at the least. 
He is chief of the chapter ordinarily in a 
cathedral church, the rest of the society 
being called capitulum, the chapter. 

Considered in respect of the difference of 
office, deans are of six kinds:—1. Deans of 
Chapters, who are either of cathedral or 
collegiate churches. 2. Deans of Peculiars, 
who have sometimes both jurisdiction and 
cure of souls, and sometimes jurisdiction 
only. 3. Rural Deans, almost grown out of 
use, though their deaneries still subsist as an 


ecclesiasiical division of the diocese or arch¬ 
deaconry. They seem to have been deputies 
of the bishop, planted all round his diocese, 
the better to inspect the conduct of the 
parochial clergy, to inquire into and report 
dilapidations, and to ex imiiie the candidstes 
for confirmation; and armed, in ininater 
matters, with an inferior degree of judirial 
and coercive authority. 4. Deans in the CoU 
leges of our Universities, who are officers 
anpointed to superintend the behaviour of 
the members, and to enforce discipline. 5. 
Honorary Deans, as the Dean of the Chapel 
Royal, St. James’s. 6. Deans of Provinces. 
or Deans of Bishops, Thus the Bii^hop of 
London is Dean ot the province of Canter¬ 
bury, and to him, as such, the archbishop 
send^i his mandate for summoning the bishops 
of his province when a convocation is to be 
assembleii. 

Another division, arising from the nature 
of their office, is in:o deans of spiritual pro¬ 
motions, and deans of lay promotbms. Of 
the former kind are deans of peculiars, with 
cure of souls, deans of the royal chapels and 
of chapters, and rural deans; of the latter 
kind are deans of peculiars without cure of 
souls, who therefore may be, and frequently 
are, persons not in holy orders. 

Tbt‘ir appointments are either elective, as 
deans of chapters of the old foundaiiun, 
though the Grown has, in fact, the real pa¬ 
tronage; and donative, as those deans of 
chapters of the new foundation, who are 
appointed by the royal letters-patent. The 
3&4 Viet., c. 113, provides that the old 
deaneries (except in Wales) shall iheiiceforth 
be in the direct patruuaee of her JVSajestv, 
who may, on the vacancy iherrof, appoint by 
letters-patent a spiritual person to be dean. 
That no person shall hereafter be capable of 
receiving the appointment of dean, archdea¬ 
con, nr canon, until he shall have been six 
complete years in priest’s orders, and chat 
the (lean shall reside fur at least eight months 
in the year. 

DEATH [Sax.], the extinction of life; the 
departure of the soul from (he body; de¬ 
fined by physicians as a total stoppage of the 
circulaiion of the hloodi and a cessation of 
the animal and vital functions consequent 
thereon, such as respiration, pulsation, &c. 

In legal contemplation, it is of two kinds; 
(1), natural, i e., the extinction of life ; (2), 
civil, where a person is not actually dead, 
but is adjudged so by the law, as when a 
person is banished or abjures the realm, or 
enters into a monastery. Civil deaili, also, 
occurs where a mao, by act of Parliament, 
or judgment of law, is attainted of treason 
or felony; for immediately upon such at¬ 
tainder he loses (subject indeed to some ex¬ 
ceptions) his civil rights and capacities, and 
becomes, as it were, civiliter mortuus, 
DEATH-BED DECLARATIONS are con- 
stantly admitted in evidence. The principle 
of this exception to the general rule is 
founded partly on the awful situation of the 
dying person, which is considered to be as 
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imwerfol over bit eontdence at the obli^- 
tion of HI oath, anil partly on a tuppoted 
abrenee of mterett on the verfi^ of the next 
world, which dUpentet with the necessity of 
cros$.«xainioatiun, Bot before tuch decla- 
raiiona can In* admitted in evidence a^aiiitt a 
priioner, it must be tatisfactorily proved 
that the deeeated, at the time of making 
them, wat coniciout of hit danpfer, and had 
^iven ap all hope of recovery, and tbit may 
lie collected from the nature and circum- 
»uncet of the cate, althoujth the declarant 
dkl not exprea tnch an apprehention. It 
ii not ettential that the party thould appre- 
henil MMMdiale ditsolution; it it tnfficient 
if be apprehend it to be impendinif. 

Mach eonaideration thould be gpiven to 
(he mate of the mind of the party wbote 
declarationt are received. Strongly aa hit 
wtoaiion is calcalated to induce the venae 
of obiiitatioo, it mutt alto be recollected 
that it hat often a tendency to obliterate the 
dbtiDctnett of hit memory and perceptiont; 
and therefore, whenever the accounts re¬ 
ceived from him are introduced, the degree 
of hh observation and recollection is a cir- 
cumatance which it it of the highest import- 
anee to ascertain. Sometimes the declanu 
tioa it of a matter of judgment, of inference 
and coociuaion, wlucb, however tincere, 
may he fatally erroneous. The circum- 
ttaocea of conmion and tarprite connected 
with the object of the declaration, are to be 
conaidered with the mot! minute and acru- 
poloiii attention; the accordance and con- 
•iitency of the fact related with the other 
facu eatablitbed in evidence, it to be ex- 
aiiioed with peculiar circnmapection i and 
the awful eonaa^ences of mktidie must add 
their weight to all the other motives for 
declining to allow an Implicit credit to the 
narrative, on the sole consideration of its 
being free from Che totpicion of wilful mis¬ 
representation. PiOhier^ by Evans, ii. 293. 

Aa the declaradona of a dying man are 
tdniiued, on a supposition that, in hit awful 
•itoadon on the confinea of a future world, 
be had no motives to murepreaent, but, 
00 the contrary, the strongest motives to 
speak without lAtgaise and without malice, 
aeceatarily fcdiowt that the party against 
whom they are prodnccd in evidence may 
enter into the particnlars of his state of 
mind, and of his behavioor in his last mo- 
menu, or may be allowed to show that the 
deceased was not of inch a character as was 
Kkely to be impressed by a religious sense of 
his approaching dissolution. Phil, Evid,, 
ro/. i. 234; Simp's Evid,, voL L 22 1 vol, 
ii. 365. 

DEATHSMAN, execationer, hangmani be 
that executes the extreme penalty of the 
Uw. 

^ fiCNB ESSE (conditionally), to accept or 
allow a thing to be well done for the pre¬ 
sent; bnt when it comes to be more nilly 
examined or tried, to stand or fall accord¬ 
ing to the merit of the thing in its own 
nature. 


Bills in Chancery to lake testimoi^ de 
bene esse bear a close analogy to bills to 
perpetuate testimony, and are often con¬ 
founded with them. But they stand upon 
distinct considerations. Bills to perpetuate 
testimony can be maintidned onlv when no 
present suit can be brought at law by the 
party seeking the aid of the court to tiy his 
right. Bills to take testimony de bene esse, 
on the other hand, are sustainable only in 
aid of a suit already depending. The latter 
may be brought by a person who is in 
possession, or who is out of possession; and 
whether be is plaintiff or he is defendant in 
the action at law. 

. The object of the bill is to take the testi¬ 
mony of witnesses for the trial at law, where 
the testimony may otherwise be lost; as, 
for example, where the witnesses are aged 
or infirm, or are abont to depart from the 
country. So if a witness is the only wit¬ 
ness to the thing to which be is to be ex¬ 
amined, a bill will lie on account of the 
eneral uncertainty of human life, to take 
is testimony de bene esse, notwithstanding 
he is neither aged nor infirm. An affidavit 
sbottid be annexed to the bill of the circum¬ 
stances by which the evidence is In danger 
of being lost, because the billhss a tendency 
to create delays, and may be used as an 
instrument unduly to retard the trial; and, 
therefore, an affidavit that the bill is well 
founded is required. Story's Eq. Pleadg,, 
262. 

DEBENTURE \ddienUu, Lat., from debeo"], 
a writ or note Ly which a debt is claimed. 

Also, a term used at the custom-house for a 
kind of certificate, signed by the officers of the 
customs, which entitles a merchant export¬ 
ing goods to the receipt of a bounty or 
drawback. 

It is enacted, by 3 & 4 Will. IV., c. 62, 
§ 86, that no drawback or bounty shall be 
allowed upon the exportation of any goods, 
unless entered in the name of the real 
owner thereof, or of the person who had 
actually purchased and shipped the same, 
in bis own name, and at his own risk, on 
commission. 

Such owner or commission-merchant 
shall make and subscribe a declaration on 
the debenture that the goods have been 
actually exported, and are not to be relanded 
in any^t of the United Kingdom, &c.; and if 
such owner or commission-merchant shall 
not have purchased the right to such draw¬ 
back or bounty, be shall ueclare, under his 
hand in tbe entry, and in bis oath upon the 
debenture, the person who is entitled there¬ 
to ; and the name of such person shall be 
inserted in the cocket and in the debenture, 
and his receipt on the latter shall be the dis¬ 
charge of such drawback or bounty, § 87. 
All debentures must be on fit. stamps. 
Debentures or certificates for bounty on the 
exportation of linens or sailcloth are ex¬ 
empted from duty. 

Debst esse finis Utivm, Jenk. Cent. 

I (There ought to be an end of law suits.) 

^ N 
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DEBET ET DCTINET (he oweOi and 
detaiaetb). An action shall be alwa^ in the 
dehet et detin^t^ when he who makes a bar- 
gun or contract, or lends money to another, 
or he to whom a bond is made, brings the 
action against him who is bouuden, or party 
to the contract and bargain, or unto the 
lending of the inoneyi &c., as by the obligee 
against the obligor. But if it be brought by 
or against an executor for a debt doe to or 
from the testator, this, not being his own 
debt, mu»t be sued for in the delinet only. 
N,N.B. 119. 

DEBET £T SOLET (he oweth and enjoyeih). 

If a person sue to recover any right, whereof 
his aucestor was disseised by the teauit pf 

. his ancestor, then he uses the word debet 
alone in his writ, because his ancestor only 
was disseised, and the estate discontinued; 
but if he sue for anything that is now first 
of all denied him, then he uses debet eteolet, 
by reason his ancestor before him, and he 
himself, usually enjoyed the thing sued for, 
until the present refusal of the tenant. Reg, 
Grig, 140; F. N. B. 98. 

Dehet quU juri iubjacere, idn deliquit. 3 Inst. 
34.—(Eveij one ought to be nuienable to 
the law of the place where he commits ui 
olTence.) 

DEBIT, the left hand page of a ledger, to 
which all articles are carried that are charged 
to an account. 

Debitum et eontractue swU tmllius loeL 7 Co. 

3.—(Debt and contract are of no place.) 

Debitun tn presents eoboendum in fituro,^{A 
debt due at present to be paid at a future 
time.) 

Debitum recuperatum.-^^K debt recoyered.) 

DEBITOR, a debtor. According to the Ro¬ 
man law, when a debtor was made to pay, 
and could not, within thirty days, find secu¬ 
rity, the Judge delivered Urn to bis creditor 
bound with cords or fetters of not less than 
fifteen lbs. weight. He was then kept in 
prison for sixty days, at his own expense if 
ne chose, if not, the creditor was bound to 
give him not less than a pound weight of 
meal a day. At the end of that time he 
might be put to death, or sold for a 
slave; and when the creditor took bhn to 
himself, the treatment of the adjudged 
debtor was often more cruel and merciless 
than that of the purchased slave. In the 
year 325, b. c., a law passed respecting the 
power of the creditor to the goods of the 
debtor, and prohibiting from putting in 
ohains or fetters. 

A creditor at Athens had power not only 
to sell his debtor into a foreign country, but 
even bis children. Among the Jews the 
debtor became the slave or bondman of the 
creditor, who had not power to sell him, 
and they went out of servitude in the year of 
jubilee. Levit. xxv. 39, 53. 

Debitor non prmsumitur donate, Jur. Civ.— 

(A debtor is not presumed to give.) 

Debiie fundamentum fallii opu$. 3 (’o. 231.— 

(A l:ad foundation ruins the work.) 

DE BONO ET MALO, writs of. It was 


ancientlv the course to issue special writs of 
gaol delivery for each particular prisoaer, 
which were called writs de et nolo; 
but these being found inconvenient or op¬ 
pressive, a general cominission for all the 
prisoners has lung been established in their 
stead. 4 Step, Com, 334. 

DEBT [debitum, Lat., dette, Fr.], a sum of 
money due from one person to another. An 
action of debt lies where a person ckimi the 
recovery of a Uqnidated or certain sum of 
money affirmed to be due to him; and it is 
genei^ly founded on some contract slkged 
to have taken place between the parries, or 
on some matter of fact from which the law 
will imply a contract between them. This is 
debt in the dibet, which is the prinopal and 
only common form. There is another spe¬ 
cies mentioned in the books, called debt in 
the detimet, which lies for the specific reco¬ 
very of goods, under a cootrnot to deliver 
them. I Chit, 109; Reeves^ 159; Sdu, 
Niii Priue, tit. Debt, 

The legal priority of debts is1. Debts 
due to the Oown by record or specially; 
2. Judgments, decrees, recognizaaoes, and 
statutes; 3. Debts by sped^ contract, as 
on bonds and otiier instruments under seal; 

I and 4. Debts on simple contract, as on bills 
or notes and verlial nrombes, or such as are 
implied by law, and of which those due to 
the Crown are to be first satisfied; servants' 
and labourers’ wages are also entitled to 
preference. 

DEBTEE-EXECUTOR. If a person in¬ 
debted to another make bis creditor or debtee 
bis executor, or if suoh creditor obtain let¬ 
ters of adinittiatratioD to bis debtor, be may 
retain sufficient to pay himself before any 
other creditors whose debts are of equal 
degree. Plowd. 543. 

DEBTOR, he that oives aomethiag to another. 

DECALOGUE [AeudXsyos, Gr.], the ten com¬ 
mandments given by God to Moses, 'fbe 
Jews called them the ten words, hence the 
nnme. 

DE CiETERO, hencefortli. 

DECANAL, pertainiog to a deanery. 

DECAN US, a dean. 

DECAPITATION, the act of beheading. 

DECEIT [dec^tio, Lat.], fraud, cheat, craft, 
or collusion used to deceive and defraud 
another. 

There was formerly a writ of deceit, which 
was an action brought in the Common Pleas 
to recover a judgment obtained in any real 
action, by fraud or coUusioo between the 
parties to the prejudice of the right of a 
third person. It is abolished by 3 & 4 Wm. 
IV., c. 27. § 36. 

By the civil law every pertoii is bound 
to warrant a thing that he sells or conveys, 
although there be no express warranty: bnttbe 
common law binds him not, nolesa there be 
a warranty, either in deed or in law; for 
caveat enqsfor. 1 lust, 10, a. a. 

All action on the cate, in natare of decrit, 
.may be maintained for the l)reach of an m- 
pUed warranty, as if a merchant sell cloth to 
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another knowmg it to be badly fulled; ao if 
an innkeeper sell wine as sound and ffood, 
which be Jbtoms to be corrupt, although 
there be not any express warranty, yet an 
action on the case in nature of deceit will lie 
against iuoi, liecause it is a warranty in law. 
Ill cases of this kind, howerer, which are 
frounded merely on the deceit, it is essen¬ 
tially necessary that the knowledge of the 
party, or, as it is technically termed, the 
Kieoter, should be averred in the declaration, 
and also proved. 

An action on the cue, in nature of a writ 
of deceit, may be maintained against any 
person who deceives by a liaise assertion, 
sad thereby injures ano^er who has placed 
a reasonable confidence in him: as where 
I pally in possesaion of a personal chattel 
seUs it, and at the time of sale affirms it to 
be his own, when in truth it belongs to | 
soother, the vendee may recover a compen¬ 
sation in damages for such injuries as be can 
prore to have been sustained in consequence 
of this deceit; for the possession of a per¬ 
sonal chattel is a color a€ title, and it is but 
a reasonable confidence which the vendee | 
laecs in the vendor, when he affirms it to be 
is own. But where the affirmation is (as it 
Is termed in some of the books) a mute 
assertion; that is, where the party deceived 
nay exercise his own judgment; as where it 
it mere matter of opioioa, or where he may 
mike enquiry into the truth of the assertion, 
and It becomes his own fault from laches 
that he is deceived, in this case an action 
cannot be mmntaiaed; as where a person 
bays a horse, which the seller affirms to have 
two even, and the horse has hot one only; in 
tnchcaae the purchaser, unless, as is quaintly 
observed in one of the ^ear hook^ he he 
blind, U remediless, for vt^iUoMu non dor- 
■ i wlfh asywra ui pemtmt . 

It is to be observed that actions on the 
case for the breach of an eepreu warranty, 
bears a strong resemblance to actions on the 
cate in nature of deceit on implied war¬ 
ranties: but this distinction between them 
onght to he attended to, that in actions on! 
foe cate in the nature of deceit, theyroiMMiai 
is foe deceit, and the gist of the action is the 
scienter; but in the action for breach of 
warranty, the gruamen is the breach ofj 
warranty; and where the plaintiff declares 
in tort for such breach, it is not necessary to 
ailkce the scienter, nor, if alleged, to prove it. 

Where an article is warrant^, and the 
warranty is not complied with, the vendee 
hat tbrM courses, any one of which he may 
pursue. 1. He may refuse to accept the 
nnicle; 2. He may accept it, and bring a 
troM-actioii on the warranty; 3. He may, 
without bringing a cross-action, use the 
breach of warranty, in reduction of damages 
io sn action brought for the price. 

Where a person, with a design to deceive 
ood defraud another, makes a false repre¬ 
sentation of a matter inquired of him, in 
cooscquence of which the person to whom 
for representation is made enters into a con¬ 


tract^ and thereby sustains an injury, an 
actioo on the case, in the nature of deceit, 
will lie at the suit of the party injured, against 
the party making the fruadulent representa¬ 
tion, although a stranger to the contract, 
from the entering into which the plaintiff 
was damnified. It is not necessary that the 
(lefendant should have derived auv advantage 
from the deceit, or that he should have 
colluded with the person who did derive the 
advantage, and it will be sufficient proof of 
fraud in these cases to shew, 1st, that the 
fact, as represented, is false; 2ndly, that the 
person making the representation had know¬ 
ledge of a fact contrary to it, and it is no 

. excuse for a party to say that he did not 
recollect at the time the truthful fact. If the 
representation amount to an assurance only 
of a personas abili^ to answer an obligation, 
it must, to be binding, be in writing. 9 (veo. 
IV., c. 14, § 6 . Segd, Vend, Pur., voL i. 
p. 4.; Selw. Nisi Pries, tit. Deceit. 

DECEM TALES (ten such). If, when a trial 
is milled on, a sufficient nnmher of jurors do 
not attend, the trial must be adjourned, and 
a decern or octo tales awarded, as at common 
law; for the 6 Geo. IV., c. 50, $ 37* which 
allows the tales de dreumstaetibns Is ex¬ 
pressly confined to trials at Nisi Pries and the 
assizes. Bat before an aUas or pleries^ dis¬ 
tringas with a totes for the trial of an issue 
at bar can be sued out, the preceding writ 
of distringas, tritb a panel of the names of 
the jurors annexed, must be delivered to the 
Master, in order that the issues forfeited by 
the jnrors for their non-appearance may be 
duly estreated. Chit. Arch. Prac. 263. 

decennary, a town or tithing, consisting 
originally of ten families of freeholders. Ten 
tithings composed an hundred. 1 BL Com. 
114. 

Decet tamenprincipemseroare leges, mUbesipse 
salutes est. —(It behoves indeed the prince 
to keep the laws by which be himsplf is 
preserved.) 

DECIES TANTUM, a writ which lay against 
a juror, who had taken money of either 
party for giving his verdict, to recover ten 
times as much as the sum taken. 38 £dw. 
III., c, 12, repealed by 6 Geo. IV., c. 50, § 
62. 

DECIMATION. The punishing every tenth 
soldier by lot was termed decimatio legionis 
by the Romans. Sometimes oply the twen¬ 
tieth man was punished (vieesipuitio), or the 
hundredth (centesimatio); als.o tithing or 
tenth part. 

DECJMifi, tenths or tithes. 

Decimm debenter parocho. —(Tithes are due to 
the parish priest.) 

Deeimes de decimatis soUn non debent. —(Tithes 
are not to be paid from that which is given 
for tithes.) 

Dedmee de jure divino et canonica institutione 
pertinent ad persenam. Dal. 50.-—(Tithes 
belong to the parson by divine right and 
canonical institution.) 

Decinue non debent sohn, ubi non est annua re- 

I nomtfto; et ex annuatis renovantibus simul 

' N 2 
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semd. Cro. Jaf, 42.-^TidiM oo^ht mot to 
be paid where iWe is not an annaal reno- 
ration, and from annaal renorationa once 
alfon^ther.) 

DECINERS, DECENNIERS. or DOZI- 
NERS, aiich as were wont to hare the 
orersi^bt of the Fribur^s or riews of frank¬ 
pledge, for the maintenance of the public 
pcM. The limit and compass of their 
jarisdictton was called decemnOt because it 
commonly consisted of ten honseholds; as 
erery person, bound for himself and his 
neiji^bboars to keep the peace, was styled 
de^mtier, Braet.^ h 3, t. 2, c. 15. 

DECISIVE OATH [racmiiieiiftifis deeUumu], 
resorted to in the dril law, where one of the 
parties to a suit, not being able to prore his 
charge, offers to refer the decision of the 
canse to the oath of his adrersary; which 
the adrersary was bound to accept or tender 
the same proposal back again; otherwise the 
whole was taken as confessed by Inm, Cod. 
4,1,12. 

DECLARATION, a proclamation or affirma¬ 
tion, open expression or publication. More 
properly, in law, a statement, on the plain¬ 
tiff’s part, of bis cause of action. In a real 
action, it is more correctly called the covaf / 
in a personal, the declaration; but this is 
now the general term, being that commonly 
used when referring to real and personiu 
actions without distinction. 

pie plaintiff must declare, In a personal 
action, .before the end of the term next after 
the defendant’s appearance, otherwise a 
judgment of mon prog may be signed. But 
if no such non proo be obtained, then he may i 
declare at any time within a year next after I 
the appearance of the defendant, unless! 
otherwise ordered by the Court or a Judge; 
but if he do not declare within that period, 
ke will be deemed out of court. 

The declaration should correspond with 
the writ:—Ist, in the parties; 2d, in the 
character in which they sue and are sued; 
aud 3d, in the form of action. It most be 
entitled in the proper court, and of the day of 
•the month and year on which it is filed or 
declared. It is delivered to the defendant or 
his attorney, when he or bis aitorney eaters 
an appearance; it is filed when plaintiff 
enters an appearance for the defendant see. 
gtat.: and a notice of declaration filed and 
particulars of plaintiff’s demand are served 
upon him. Stejif. Plead. 30; Chit. Arch, 
Prac. 134. 

Declarations are allowetl in certain cases 
in lieu of oaths. By 5 & 6 Wm. IV., c. 62, 
for the abolition of unnecessary oaths, any 
justice of the peace, notary public^ or other 
officer authorised to administer an oath Is 
empowered to take voluntary d^^clurations in 
the form specified in the act. And any 
person wiffully making such declaration 
lalse, in any material particular, shall be 
guilty of a intsdeineanour. 

de(;laration of insolvency. By 

5 & 6 Viet., e. 122, § 22, if any trader shall 
file, in the office ol the Lord ChanceHur’s 


secretary of bankrupts, a declaration in writ¬ 
ing, signed by such trader, and attested by an 
attorney or solicitor, that he ia nnable to meet 
his engagements, every such trader shall be 
deeme<l thereby to have committed an act of 
bankruptcy at the time of filing such decla¬ 
ration, provided a fiat in bankruptcy shall 
isaoe against such trader within two months 
from the filing of aocb declaration; soda 
copy of sneh declaration, pnrpoitiug to be 
certified by the said secretary or his clerk as 
a true copy, ahall be receive as evidence of 
such declaration having been filed. This 
simplifies the same act of bankruptcy under 
the 6 Geo. IV., c. 16, $ 6, and renders the 
advertisement in the Gasette unneceasary. 

DECLAR.\TI0N of trust. To pretent 
the inconvenience which arose from parol 
dpclarations and secret transfers of uses, the 
29 Car. II., c. 3, § 7, requires that all decla¬ 
rations or creations of trusts, or confidencei 
of any lands, tenements, or hereditaments, 
shall be manifested and proved by some 
writing signed by the party who is by law 
enabled to declare such trust, or by his last 
will io writing: and by $9, that all grants 
and assignments of any trust or confidence, 
shall likewise be in writing, signed by the 
party granting or assining the same, or by 
such last will or devise. The statute, it is 
said, does not extend to the declaration or 
creation of trusts of mere personalty. Smd. 
Ueei and Tmste, vol. \,p. 342. 

DECLARATION OF USES must now be in 
writing. 29 Car. iL, c. 3, $ 7* 

The conveyances by bargain and tale and 
covenant to stand seised are in fact nothing 
more than declarations of uses; for the use 
being served out of the seisin of the bar¬ 
gainor and covenantor in those conreysncei, 
they merely serve to declare the use to the 
bargaioee and covenantee. But upon such 
conteyanges as transmute the possession, the 
use may be declared by a deed or writiog 
distinct from the conveyance by which the 
possession it transferred. Yet, upon the 
conveyances by feoffment and release, it is 
nuw universally the practice to declare the 
use ill the same deed immediately after the 
habendum. Sand. Uses and Dmsts, vol. 1, 
. 219. i>ee Appointment. 

CLARATOR, an action whereby some¬ 
thing is prayed to be declared in oor favour. 
Scotch Lout, 

DECLARATOR OF PROPERTY, when the 
complainer, narrating hit right to lands, 
desires be tbonld be declared sole proprietor, 
and all others discharged to molest him any 
wav. Ibid. 

DECLARATOR OF REDEMPTION, when, 
after a process before the Lords against the 
wadsetter who refuses to renounce after the 
order of redemption is used, the Lords force 
him to renounce, and by a decreet declswe 
the lands redeemed. Ibtd. 

DECLARATORY ACTIONS, those wherein 
the right of the pursuer is craved to be de¬ 
clared i but nothing claimed to be done by 
the defender. Ibid. 
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DECLINATORY PLEA, % plea of tanctiiary, 
also pleadiDf benefit of clem before trial or 
ooDfictioa. Aboliabed by 6 & 7 Oeo. IV., 
c.28,§6. 

DECOCTOR, a bankrupt. 

DECOLLATION, cbe act of bebcadin^. 

DE CONSUBTUDINIBUS ET SERVITIIS, 
a real ivrit to recover rent in arrear. Abol- 
ithed by 3 & 4 Wm. IV., c. 27. 

DE CORPORE COMITATUS (from the body | 
of the county). 

DECREE Idmeimmf Lat.], an edict, a law. 
AUo the jud|pnent of a court of equity. 

Speaking of decreea in equity generally, 
without reference to the subject or the suit, 
they may be classed thus :—let, decrees on 
the heai^ of the cause in the presence of 
all parties, in which case, if the plaintiff have 
any equity, there is a decree embracing the 
objecu of the suit, which varies with the 
nature of the suit and the relief prayed; 
2d, decrees by default, as against parties 
who do not appear, in which case the plain¬ 
tiff lakes such decree as he can stand by; 
dd, decrees by consent, in which case the 
form of the decree depends upon the mutual 
agreement of the parties; and 4th, decrees 
taking the bill pro con/esso, in which case the 
decree is according to the case made by the 
bill. ffefonV Forms of Decreet tn Equity. 

(Courts of equity may adjust their decrees 
so as to meet different exigencies, and they 
may vary, qualify, restrain, and model the 
remedy, so as to suit it to mutual and adverse 
claims, controlling equities, and the real and 
sttbsianttal rights of all the parties. Nay, 
more, they can bring before them all parties 
interested in. the subject-matter, and adjust 
the rights ofall, however numerous; whereas 
coorts of common law are compelM to limit 
their enquiry to the very parties in the litiga¬ 
tion before them, although other persons 
may have the deepest iutereat in the event of 
the suit. So that one of the most striking 
and distinctive features of courts of equitv 
it, that they can adapt their decreea to all 
the varieties of circumstances which may 
arise, and adjust them to all the peculiar 
rishts of all the parties interested; whereas 
courts of common law are bound down to a 
hxfd and invarialile form of judgment in ge- 
oeral terms, altogether absolute for the 
ptotiff or defendant. 1 Siory^t Eq, Juritp, 

decreet COGNITIONIS causa, when 
ihe apparent heir is called to hear the debt 
CMstitute, it not being already clearly con' 
•titute by writ; and the appearing heir re- 
aonnees, being charged to enter heir. It is 
against executors, when the nearest of kin 
are puriaed b)r the execotor creditor, who 
has no writ to instruct his debitor to bear the 
^debt consritoie. Scotch Lam. 

decreet of comprising, wheD,at tbe 

appointed in;the letters, tbe debitor being 
nlled, the messenger offers him his laoih 
for ^e money, whi^ if be have not ready, 
tbe inqMt declares the lands to belong to 
ihe cr^tor for hia payment. End 


DECREET OP EXONERATION, a jodg- 
ment of the commissioners against the cre¬ 
ditors or nearest of kin; wherein it is pro¬ 
ven, that tbe executor has executed tbe 
whole testament, and that all is exhausted 
by lawful sentences. Ibid. 

DECREET OF LOCALITY, modifying a 
stipend for a minister, dividing and propor¬ 
tioning tbe same among the heritors. Ibid. 
DECREET OF MODinCATION, that which 
modifies a stipend to a minister, but does 
not divide or apportion it among the heri¬ 
tors. Ibid. 

DECREET OF VALUATION, a sentence of 
the lords, (who are now in the place of the 
commission), determining the extent and 
value of teinds. Ibid. 

I Decreta eouciiiormm non liyant reget nostros. 
Mo. 906.-^(The decreea of councils bind nut 
our kings.) 

DECRETALS, a volume of the canon law, 
forming the second part, so called as con¬ 
taining tbe decrees of sundry Popes; or a 
digest of the canons of all the councils that 
pertained to one matter under one head. 

Decretnm est senientia lata super legem. —(A 
decree is a sentence laid upon the law.) 

DECROWNING, the act of depriving of a 
crown. 

DECURIARE, to bring into order. 

DEDBANA, an ai*tuul homicide or man¬ 
slaughter. 

DEDI ET CX)NCESS1 (I have given and 
granted). The operative words generally 
used in grants, &c. The word “ give” or 
the word grant’* in a deed, executed after 
first day of October, 1845, shall not imply 
any covenant in law in respect of any tene¬ 
ments or bereditanrieiits, except so far as 
the word •• give** or the word “grant** may, 
by force of any act of Parliament, imply a 
covenant. 8 & 9 Viet., c. 106, § 4. 

DEDICATION-DAY [/estum dedicationis], 
tbe feast of dedication of churches, or rather 
the feast day of the saint and patron of a 
church, which was celebrated not only by 
the iubabitaiits of tbe place, but by those of 
all tbe ueighlHiuring villages who usually 
came thither; and such assemblies were 
allowed as lawful; it was usual for the people 
to feast and to drink on those days; and in 
many pans of England they still meet every 
year in villages for this purpose, which days 
are called feasts, revels, or wakes. Cornel. 

DE DUS IN DIEM (from day to day). 

DEDIMUS POTESTATEM (we have given 
the power), a writ or commission given^ to 
ooe or more private persons for tbe speeding 
some act appertaioiog to a J udge, or some 
court; and it is granted most commonly 
upon suggestion that the party who is to 
do something before a Judge, or in court, is 
so weak that he cannot travel; as where a 
person lives in the country, to^ take an an¬ 
swer in Chancery, or to examine witnesses 
in a cause depending in that court. All 
commissions to take answers in Chancery 
are to be made returnable without delay; 
and a defendant jn a country cause is not to 
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bie permitted to crft?e the common dedimugJ 
Ordere, May, 1845, 43. 

Oq renewing the commission of the peace 
there issnes a writ of dedimus potestaiem out 
of Chancery, directed to some ancient Jus¬ 
tice, to take the oath of him who is newly 
inserted. 

Formerly the Judges would not suffer 
litigants to appoint attomies in any action 
or suit without this writ; hut now, hy sta¬ 
tute, the plaintiff or defendant may ap¬ 
point attornies without such process. 

SEDITION, the act of yielding up anything; 
surrendry. 

DEED [datd. Sax., daed, Dut.], an instrument 
on parchment or paper, comprehending a 
contract or bargain between party and 
party, for the matters therein contiunM. It 
IS called a deed (in Latin, ** Factum**), be¬ 
cause it is the most solemn and authentic 
act that a man can possibly perform relating 
to the disposition of his property; a man, 
therefore, is always estopped by his own 
deed; he is not permitted to arer or prose 
anything in contradiction to what he has 
once so solemnly and deliberately avowed. 
Of deeds, some are called indentures (jinetar 
detUkun), which are conveyances made be¬ 
tween two or more parties, indented or cut 
unevenly at the top, which serves for little 
other purpose than to give a name to this 
species of deed. When made between two 
parties, it may begin: This indenture b^ar* 
Hie; between three tripartite, oxquad/ripar^ 
iite, quinquefmrtitej according to the number 
of the parties; but these words are not 
essential, and are now more frequently 
omitted than inserted. Several copies of 
the indenture are often made to be delivered 
to each of the several parties; the copy ex¬ 
ecuted by the grantor was called the origi¬ 
nal, and the remaining copies executed by 
the other parties, the counterparts; but it is 
now the practice for all the parties to exe¬ 
cute every part, which renders them ail 
originals. The other species of deeds are 
deeds-poll, which are made by one party 
only, are not indented, but polled, or shaved 
quite even at the top; hence their name: a 
bond is an example. 

The following requisites roust be observed 
in the preparation of deeds:—^There must 
be persons able to contract and he contracted 
with, for the purposes intended by the deed; 
the chief persons under disability to contract 
are infants, femmee covert, persons noii 
compotes mentis, aliens, tenants in tail, eccle¬ 
siastical persons, and those attainted of 
treason or felony. There must be a thing 
to be contracted for. The deed must be 
founded upon a good or valuable consider¬ 
ation ; a good consideration is that of blood, 
or of natural love and affection, as when a 
person grants an estate to a near relation, 
being founded on motives of generosity, 
rudence, and natural duty; such deeds, 
owever,Bre voluntary, and equity sets them 
aside In favour of creditors, who were creditors 
at the time of the execution of such deeds. 


and also in favoof of bond fide ^rebaaera; 
a valuable consideration is such as mavriage 
(which is the highest coasideration kaown 
to the law), money, or the like, which is an 
equivalent for the grant, and, therefore, 
founded in motives of ^stice. The deed 
must be written, or (as is now the case with 
many instruments, such as leases, bonds, 
policies of insurance, &c.), jprinted, to ex¬ 
press the contents. It may be in any character 
and in any language, hut it must be either 
lipon paper or parchment. This u in con¬ 
formity with the Statute of Frauds (29 C!ar. 
II., c. 3), which enacts, *'that no lease, 
estate, or interest in lands, tenements, or 
hereditaments, made by livery of seisin, or 
by parol only {except leases not exceeding 
thiee years from the making, and whereupon 
the reserved rent is at least two-thirds of the 
real value), shall he looked upon as of greater 
force than a lease or estate at will; nor shall 
any assignment, grant, or surren^r of any 
instrument in any freehold hereditaments be 
valid, unless in both cases the same be put 
into writing, and signed by the party grant¬ 
ing, or his agent, lawfully authorised in 
writing.** Some of our Chaneellors have 
intimated a doubt whether an agreement 
ought to be enforced which has not been 
signed by or on behalf of both parties; bnt, 
however, equity is in the habit of decreeing 
specific performance of parol contracts, 
partly and substantially performed, in con¬ 
tradiction to this positive statute. And this 
jurisdiction is founded upon pure moral 
principles, for it would be decidedly against 
conscience to suffer a party, who had en¬ 
tered into lands and expended his money, 
on the fsith of a parol agreement, to be 
treated as a trespasser, and for the other 
party, in fraud of his engagement (although 
only verbal), to enjoy the advantage of the 
money so Isid out. A deed must always 
have the regular stamps, imposed on it by 
the several statutes for the increase of 
the public revenue, else it cannot be given 
in'evidence. The matter written must be 
legally and orderly set forth, the language 
must he sufficient to specify the agreement 
and bind the parties, and this sufficiencj 
must be left to the courts of law or equity to 
determine. The wisdom of experience has 
settled the formal paru of a deed in thb 
order:—The premises—this expression, in 
its popular sense, means the land granted, 
or other subject of the conveyance, but here 
it is used to vet forth the number and names 
of the several parties, with their additions 
and titles. The parties should be classified 
in parts according to their respective iote* 
rests, thus:—^where two or more persons 
have a joint-interest, they shonld be of the 
same part, but whenever they have each a 
distinct estate (though it be in undivided 
parts), or their interests vara in any respecr, 
the parties should then be of so many several 
parts: and so far as it is applicable, the 
parties should be arranged in the following 
order1st, those who art to grant, assign. 
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or otherwise convey anv estate or interest in 
the premises (and of these, the legal estate 
in fee before the equitable estate; and 
parties in whom the lai^^est quantity of 
estate, legal or 'equitable, vests, to precede 
those who are entitled to lesser estates or 
interests). 2dly, Parties not having any 
estate or interest in the premises (as mere 
coBienting parties, sThose consent, however, 
h oecessary, covenanters to produce title 
deeds, or the like). 3dty, Those who are 
to take under the deed, and of these, such 
as lake the ownership, before those who are 
only interested as trustees. And,^ lastly, 
persons who neither take nor receive, hut 
are merely inserted to fix them with notice 
of the de^, as legatees, creditors, trnstees, 
or executors under a will. The premises 
also contain the recitals (if any) of such 
deetis, agreements, or matters of fact, as are 
necessary to explain the reasons upon which 
the present transaction is founded, also the 
consideration upon which the deed is made, 
then follows the certstotv of the grantor, 
grantee, and thing granted. It is to be oh- 
lerred that the recital of a deed is not cota- 
dnsive; because it is no direct affirmation, 
for otherwise, by feigned recitals in a true 
deed, men mignt make what titles they 
pleased, since false recitals are not punish* 
able. And, as a xenersl role, a person not 
nsfned in the premises, cannot take anything 
by the deed, though he is afterwards named 
ia the habendwn, because the premises of a 
deed make the gift; when the lands, there* 
fore, are given to one in the premises, the 
kabadmm cannot give any share of them to 
soother, becanse that would be to retract 
the gift made, and consequently to make a 
deed repugnant in itself. Next come the 
hebewdum and tenendum. The kab^dum 
property determines what estate or interest 
u granted by the deed, though this is some- 
dmes done in the premises, when the kaben^ 
dnaoiay lessen, enlarge, explain, or qualify, 
but not totally to contradict or be repugnant 
to the estate granted in the premises. The 
tenendum, ‘'and to hold,** is now only re- 
tained, and the kabendum merely inserted 
from cnatom. TIeii follow the terms of sti* 
poUtion (if any) upon which the grant is 
Bade, as in leases, the reddendum, or re- 
ferration of rent; another of the terms upon 
which a grant can be made is a condition, 
which ia a clause of contingency, upon the 
happening of which, the estate granted may 
he defeated and determined. TAmi come the 
covenants or conventions, which are clauses 
of agreement contained in a deed, whereby 
either party may stipulate for the truth of 
certain facts, or may bind himself to give or 
perform something to the other. A cove¬ 
nant being part or a deed, is subject to the 
general rules for the exposition of deeds, as, 
l»t, to be always taken most strongly against 
the Covenantor, and most in advantage of 
the covenantee; 2dly, tobe taken according 
to the intent of the parties; 3d)y, to be 
coQitnied, ut res magis valeat, quam pereot. 


i. e., that the thing may be valid rather than 

g erish; 4tlily, when no time is limited for 
a performance, it must he done in a reason > 
able time. Then comes the couclosioti, 
mentioning the time and execution of the 
deed, either expressly, or by referring to 
some day or year before mentioned. A deed, 
however, is good if it have no date, or has 
a false or even an impossible date, provided 
the real date of its delivery can be proved. 
Dates were introduced in the reigns ofEdwd. 
II. and 111., and it is always safe to add 
them. The deed must be read correctly 
before execution, if any of the parties 
desire it. The deed must, since the 54 Geo. 
III., e. 168, be signed, sealed, and delivered 
hy the parties themselves, or their certain 
attorneys. A deed takes effect only from its 
delivery, for if the date of the deed he false 
or impossible, the delivery ascertains the 
time of it. A delivery may be either abso¬ 
lute, i. e,, to the party or grantee himself, or 
to a third person, to hold until the grantee 
perform certain conditions, in which case it 
IS delivered as an escrow, t. e., as a scrowl or 
writing which is not to take effect as a deed 
till the conditions be performed, and then it 
18 a deed to all intents and purposes. The 
last requisite is the attestation or execu¬ 
tion of it in the presence of witnesses; this 
h practiseti rather for preserving the evi¬ 
dence than for cunstituiing the essence of 
the deed. 

It follou^s, then, that a deed is void, o6 
initio, if it want either proper parties—a 
proper sabject—a good or valuable consider¬ 
ation—ivriting or printing on paper or parch¬ 
ment, duly stamped—sufficient and legal 
words, properly disposed—reading, if desired, 
before execution, or signing, sealing, or 
delivery. 

A d^ may also he avoided by matter ex 
post facto, as hy rasing, interlining, or 
other alteration in any material part, unless 
a memorandum he made thereof at the 
time of execution and attestation; — hy 
breaking off or defacing the sealhy deli¬ 
vering it up to be cancelled;—by the dis¬ 
agreement of such whose concurrence is 
necessary, in order for the deed to stand, aa 
a hnsbaiid, where a feme covert is concerned, 
or, hy a decree of the Court of Chancery, 
when it is proved that the deed was obtained 
hy framl, force, or other foul practice, or ia 
proved to he a forgery. 

D^D-POLL, a single deed in the form of a 
manifesto or declaration to all the world 
of the grantor's act and intention. If there 
he no recital it usually speaks in the first 
person, but where recitals are introduced it 
speaks in the third person. The doctrine of 
estoppel operates on a deed-poll differently 
than upon an indenture:— e. g., if a lease for 
years be made by deed-poll, and the lessor 
had no right so to deal with the subject of 
the lease, it would not estop the lessee to 
aver that the lessor had nothmg in those 
lands at the time of the lease madh, because 
ti e deed-poll is only the deed of the lesshr 
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and made ia the first or third ppraon, 
whereas an indentore is tlie deed o£ liotb 
parties, and both are, as it were, put in and 
shut np by the indentore. This, howerer, 
is where Iwth the parties seal and execnte 
the indenture as they may and ouaht, for 
otherwise, if the lessor only seal and execute 
it, the lessee seems to be no more concluded 
than if the lease were bjr deed-poll; for it is 
only the sealioaand deliseryof the indenture 
as his deed that binds the lessee, atid not his 
beina barely named therein, for so he is in 
the &ed-poll; but that beina only sealed and 
delivered by the lessor, can only bind him, and 
not the lessee, who is not to seal and execute 
it; yet, it should seem thatsuch lease by deed- 
poll binds the lessor himself as much as if it 
were by indenture, because it is executed on 
his part with the rery same solemnity, and 
therefore, it should seem, be is bound by 
such lease by way of estoppel. Bac. Abr., 
tit. Leases (O); Co, Lit, 47, b, 
DEEMSTERS [dema. Sax., a judae or um¬ 
pire], a kind of Judges in the Isle of Man 
and in Jersey, who, without process or any 
. charae to the parties, decide all controrersies 
in that islano; and they are chosen from 
ainoDir the parties themselves. Cam, Brit, 
DEER-FALD, a park or deed-fold. ' 
DEER HAYES, enaines or great nets made of 
cord to catch deer. 19 Hen. VIII., c. 11. 
DE ESSENDO QUIETUM DE TOLONIO, 
a writ which lay for those who were by pri- 
vileae free from the payment nf toil, on tueir 
beina molested therein. F, N, B, 226, 

DE EXPENSI8 CIVICM ET BUROEN- 
TIUM, an obsolete writ addressed to the 
sheriff to levy the expences of every citizen 
and burgess of Parliament. 4 Inst, 46. 

DE EXPENSIS MILITUM, a similar writ to 
the last, to levy the expences of the Knights 
of the Shire for attendance in Parliament. 
DE FACTO, of a deed in fact, opposed to de 
Jure, of right lawfully. 

DEFAMATION, scandalous words spoken con¬ 
cerning another, tending to the injury of his 
reputation, punishable either by action on the 
case at common law, or by statute, or the ec- 
clesiastieal laws, when it ought to have these 
three incidents: (1.) that it concerns matters 
spiritual and determinable in the ecclesiastical 
courts, as for calling a man a heretic, schis¬ 
matic, adulterer, fornicator, &c.; (2.) that it 
be a matter spiritnal only; for if it concern 
anything determinable at the common law, 
the ecclesiastical Judges cannot take cogni¬ 
zance of it. 

Suits for defamation are frequently in¬ 
stituted in tiie ecclesiastical courts, but as 
no damages are there recoverable, and there 
is no penance excepting compulsory admis¬ 
sions of the complainant’s innocence, asking 
forgiveness, and paying costs, there is not 
much inducement to sue. In case of verbal 
slander, when the opprobrious words merely 
imputed an immorality, punishable only in 
the ecclesiastical court, as calling a woman a 
whore or bawd, or less explicit charge of 
fornication, if no special damage can be 


proved, a suit ia tbe aplritual court b die 
only remedy, and in ma^ cases it may with 
propriety be reaosted to. Aa regards per- 
somd eoosideialloa tba humiliating seateace 
of aa eoclesiaaticai oMrt, eompelfiag such 
admiasion of inaooBaee and sij^logy, lod 
payment of coata, nay afford some degree 
of satisfaction to tbe intuited indiviuiisL 
Actions at law for alander are of more 
frequent occurrence, but unless attended 
with very aggravated circumstances, they are 
sometimes treated with ridicole; but tnere 
is no remedy at law for verbal slander, merely 
iii^uting some ecclesiasdcal or spiritoal 
offence, as fornication. The remedy in tbe 
ecclesiastical courts for slander ia limited to 
lix calendar months, in the common law 
courts to two years. Bum*s Bcele. Lew, 

Dtfamatiom**j Starkie <m Skmder, SS. 

DEFAULT, omission of that which we ought 
to do; neglect. 

When a defendant has a day certain given 
him in court, and is then demandable, and 
being demanded does not app^r, the coon 
thereupon gives Judgment against him by 
default. The def^dant allows judgment by 
default either intentionally or through mif* 
tske or neglect; intentionally, where he 
hM no merits, or where he does so uccordlsg 
to a previous agreement with the plsintiff; 
through mistake when he delivera n plea or 
rejoinder, &c., so informal or defective that 
it is treated as a nullity; aud throuf^ ne¬ 
glect, when perhaps he has no merit, bot 
omits to plead, rejoin, &c., within the time 
limited bv tbe rales of the court for that pur¬ 
pose. This is an implied confession of tbe 
action. See Judgment bt dbvxuut. CkiL 
Arch, Prac, 700. 

Where a defendant makes default at tlm 
bearing of a cause in equity, the decree » 
absolute in the first instance, without giving 
the defendant a day to shew canse, and such 
decree shall have tbe same force and effect 
as if the same had been a decree uses' in the 
first instance, and afterwards made absolute 
in default of canse shewn by the defendant. 
Orders, 26th August, 1841, 44; Brtnoue v. 
Smith, 5 Jur. 1195. 

DEFAULTER, one who makes default. 

DEFEASANCE [d^aisance, Fr., defeat], tbe 
act of annulling or abrogating any contract 
or stipulation. It is of two kinas: (a) a 
collateral deed made at the aaroe time with a 
feoffment or other conveyance containing 
certain conditions, upon the performance of 
which the estate then created may be defeated 
or totally undone. These defeasances are of 
two kinds,—those which relate to estates of 
freehold and inheritance, and those which 
affect chattels and executory interests,sneh as 
rents, annuities, conditions, warranties, writs, 
and the like. But a defeasance is now, 
however, seldom resorted to, as it it much 
preferable to make the condiUons apparent 
m tbe deed, so that the deed shall be com¬ 
plete in itself. For as the conveyance is 
absolute, should the defeasance, which is 
contained in a s^aratc instrument, be lost. 
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4iie praef of the coaditiim be dlfBcuU 

•oil often imponrible. {$) A defeestnce on 
< iKied, fecfi|;Dimice» jed/nncal recovered, 
or Mmrmft of ettomey. U a condition, which, 
when performed, defeate that in tba same 
aMBner as the foregoinf^ defeasance of an 
estale. It difiers from the common condition 
•f a bond. In that the condition la always 
iamtsd in the bond itself, the defeasance is 
fenetally endorsed on it, but it may be by a 
aeparace snbaequent deetL 

To make a defeasance it roust be. (1.) 
by deed, or in case of endorsement bv deed- 
poll; (2.) it must recite the deed it relates to. 
or St least the roost material part thereof; 
or, incase of endorsement, refer thereto; (3,) 
it mnst be between the same parties that 
ivere parties to the first deed; (4.) it roust* 
be made at the time or after the first deed, 
bat not before $ (5,) it ought to be made of 
a thing defeasable. I /nsl. 236. 

DEFEASIBLE [jdrfttire, Fr., to make void], 
that which may be annulled or abrogated. 

DEFECTUM, challenge propter* See Chsl- 

LISOB. 

DEFENCE Idtfemdo, Lat.], popularly a Justi¬ 
fication, protection, or guard; in law. an 
opponng or denial by the defendant of the 
troth or validity of the plaintiff’a comphdot. 

At cosMUMt lam, a defendant, after a 
plaintiff has declared, most either demur or 
plead. One or other of these courses he is 
bound to take, if he mean to maintain his 
defence. If he do neither, but confess the 
plaintiff’s right, or say nothing, the court 
immedtately gives judgment for the plaintiff: 
in the former case is by confession—in the 
Utter, by non orof or ml dicet* Step, Plead, 
150, 

in eqmUp, the matters of defence which 
iniy be relied op. are in their nature suscep¬ 
tible of two divisions—viz. Cl)t into those 
which are dilatory, which merely dismiss, or 
■utpeud. or obstruct the suit, without touch¬ 
ing the merits, until the impediment or 
obstacle insisted on is removed; and (2), 
into those which are peremptory and per¬ 
manent, and go to the entire merits of the 
suit. 

Dilatory defences may be again divided 
into four sorts; first, to the jurisdiction of 
the ouurt. InsUting that the bill ia nut pre* 
ferred to the proper tribunal. wliUh ia 
authorized to entertadu the case upon its 
merits; secondly, to the person, that the 
bill ia preferred by or against an improper 
person, not competent to maintain or defend 
ii; thinly, to the form of proceedings, that 
the suit is irregularly brought, or defective 
in its appropriate allegations or parties; and. 
fourthly, to the propriety of maintaining the 
sait itself, because of the pendency of an¬ 
other suit for the same controversy, 

Pormptory or permanent defences, may 
be divided into two sorts; first, those which 
insist that the plaintiff never had any right 
to institute the suit; and. secondly, those 
which iosisi that the original right, if any. 
U eztingttUlied or determined. Under the 


former, head may be included the foUotvhiff 
defences(1), that the plaintiff has not a 
superior right to the defendaot; (2). that 
the defendant has no interest; and (3). that 
there Is no privhy between the plaintiff, or 
any other right to sustain the suit. Under 
the latter head may be included the follow¬ 
ing defences(1). that the right U deter¬ 
mined by the act of the parties; or(2), that 
U is determined by operation of law. 

The moffet of defence are fear—vis. (1). 
by demurrer, by which the defendant de¬ 
mands the judgment of the court, whether 
be shall be compelled to answer the bill or 
not; (2), by plea, whereby he shows some 
cause why the suit should be dismissed, 
delayed, or barred; (3). by answer, which, 
controverting the case stated by the bill, 
confesses and avoids it; or traverses and 
denies the material allegations in the bill; 
or. admitting the case made by the bill, 
submits to the judgment of the court upon 
it; or relies opon a new case, or upon new 
matter stated m the answer, or upon both; 
(4). by disclaimer, which seeks at once a 
determination of a suit, by the defendant’s 
disclaiming all right and interest in the mat¬ 
ter sought by the bill. All or any of these 
modes of defence may be joined; and by the 
36th Onfer. iSOihAnyruU 1841. it is ordered, 
that no demurrer or plea shall be held bad 
and overruled upon argument, only becanse 
it shall not cover so much of the bill as it 
might by law have extended to. And by 
the 37th id., no demurrer or plea shall be 
held bad and overruled upon argument, only 
because the answer of the defendaot may 
extend to some part of the same matter as 
rosy be covered by sucli demurrer or plea. 
StoTy*» Eq, Plead, 345. 

In erimmal matters, when a prisoner b 
brought to the bar and arraigned, he either 
confesses the charge, stands route of malice, 
or does nut answer directly to the charge, 
which may be entered as a plea of not guilty, 
or pleads to the jurisdiction, or in abatement, 
or demurs, or pleads specially in bar. or 
generally, that he is not guilty. In addition 
to these several modes of defence, there 
were formerly what were called declinatory 
pleas—the plea of sanctuarv and the plea of 
clergy—both now abolisbea. Arch, Plead., 
by Jervis. 72, 

The defence in eeclesiastkail courts may 
be called the answer, in which the defendant 
denies, extenuates, or justifies. 

The defence of one’s self, or the mutual 
and reciprocal defence of such as stand in 
the relations of husband and wife, parent and 
child, master and servant, is a right which 
belongs to persons. In these cases, if the 
rtv liimseif, or anv of these his relations, 
forcibly attacked in his person or pro¬ 
perty. it Is lawful for him to repel force by 
force; and the breach of the peace which 
happens is chargeable upon him only who 
began the affray. Self-defence, therefore, 
as it IS justly called the primary law of 
nature, so it is not. neither can it be in fact. 
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tekao awmy hy Ibe law of aociety, la the 
]Bng:liih law partiealarly it is held an ezcase 
for breaches of the peace* nay, e?ea for 
homicide itself: but care must be taken that 
the resistance does not exceed the bonods of 
mere defence and presentioa; for then the 
defender would become an aggressor.. Step, 
Cent. vol. iii. p. 357« 

DEFEND, to forbid oc deny. 

DEPENDANT, the person soed in a personal 
action, or indicted, as tenant is he who is 
sued in a real action; but the former term, 
however, is applicable to actions of every 
description, and is the expression most com¬ 
monly u*<ed. 

DEFENDEMUS, a word used in grants and 
donations, which binds the donor and his 
heirs to defend the donee, if any one go 
about to lay any incumbrance on the thing 
given, other than what is contained in the 
deed of donation. Brati, h if., o. 16. 

DEFENDER OF THE FAITH [fideidef^ 
sot], a peculiar title belonging to the 
vereign of England, as CatkoUc to the King 
of Spain, and Moet Ckrietiem to the Kin|r of 
France^ These titles were originally given 
^ the Popes of Rome; and that of Dtfmaor 
Adei was irst conferred by Pope Leo X., 
on our King Henry VIII., as a reward for 
writing against Martin Luther; and the bull 
for it bears date ewsnfo ISue, Octot. 1521. 
Yet the Pope, on King Henry’s suppressing 
the houses of religion at the time of the 
'Reformation, not only sentenced him to be 
deprived of this title, but deposed also from 
his Crown; thoiwh in the thirty-fifth vear of 
his reign, this title was confirmed by Wrlia- 
ment, and has continued to be used by ail 
succeeding sovereigns to this day. Eneyc, 
Land. 

DEFENDERE, se per corpus eumm. To offer 
duel or combat as a legiil trial and appeal. 
Abolished by 63 Geo. 111. See Battbl. 

DEFENDERE tmtou mim«, to wage law; a 
denial of an aocusution upon oath, ^e 
Waobr of Law. 

DEFENERATION [de, of, and/xnero, Lat., 
to lend upon usu^], the act of lending 
money on usury. 

DEFENS A. a park or place fenced in for deer. 

DEFENSIVA, a lord or earl of the marches, 
who were the wardens and defenders of their 
country. Cotoel. 

DEFENSIVE ALLEGATION, the mode of 
propounding cireumstanoes of defence by a 
defendant in the spiritual courts, to which 
he is entitled to the plaintiff’s answer upon 
oath, and may thence proceed to proofs 
as well as his antagonist. Step. Com, 
oof. Hi, p. 7i20. 

DEFENSO, that putt of any open field or 
place that was allotted for corn or hsy, and 
upon which there was no common or feed¬ 
ing, was anciently said to be fit drfeneo: so 
of any meadow ^ound that was laid in for 
hay only. It was likewise the same of a 
wood where part was enclosed or fenced, to 
secure the growth of the underwood from 
the injury of cattle. CoweL 


DEG 

DEFENSUM, an enclosure of land, any fenced 

* ground. 

D^ieiente emo eanpuine nou potett eue Leres. 

3 Co. 41.—(In one wanting Mood, he ctn- 
not be a heir.) 

Defide et qficio judieis non redpUmr ysnsfio; 
eed de edentUl ewe error eit juris out faeti. 

' Bacoii.<^(3oiicerning the cr^it and daty of 
a Judge, a question cannot arise; otherwise 
concerning bis knowledge, whether be be 
mistaken as to the law or fact.) 

It is an ancient rule that a Judge of record 
is not liable to an action for any thing done 
by him in his Judicial character. This im¬ 
munity is given for the public good and stU 
vancement of justice; for it is obvious that 
to administer law properly, the Judge should 
be free In thought add indepeiKlent in cha¬ 
racter. A Judge, however, is not excased 
for neglect of doty or misoDnduct, h fortiori 
for corruption. 

DEFINITIVE SENTENCE, the final jndg- 
ment of a spiritnal court, in oppositioD to 
provisional or interlocutory. 

DEEORCEM ENT, the holding of any lands or 
tenements to wUch another person bu s 
right; so tlist this includes as well an abate¬ 
ment, an intnision, or a disseisin, as any 
other species of errong, hy which he that bu 
a right to a freehold is kept out of posses* 
sion. It IS such a detainer of the freehold 
from him having the right of property, but not 
the possession under that right, %vbich fillt 
wHIun none of the injuries of abstement, 
intnision, diueisin, or discontinuance. 3 
Step, Com, 4S3. 

DEFORCEOR, or DEFORCOR, he that over¬ 
comes and casts out by force. Blount, 

DEFORCIANT, the person against whom the 
fictiUons action of fine was brought. Abo¬ 
lished hy 3 & 4 Wm. IV., c. 74. 

DBPORCIATO, a distress $ a bolding of goods 
for the satisfaction of a debt. Paroeh. Antiq, 
239. 

DEFOSSfON [dst of, and/otfro, Lat., to dig], 
Uie punishment of being buried alive. Ask, 

DE FRANGENTIBUS PRISONAM, statute 
of, 1 Edw. II., St. 2, which enacts that no 
person shall have judgment of life or mem¬ 
ber for breaking prison, unless committed 
for some cspilal offence. 

DEFRAUDATION, privation by fraud. 

DEFUNCT, one that is deceased, a dead mm 
or woman. Encye, Lend, 

DEGRADATION, a deprivation of dignity; 
dismission from office. An eiciesiastW 
censure, whereby a clergyman is divested of 
his holy orders. There are two sorts by the 
canon law: one, tunmarp, by word only; 
the other solemn, by stripping the psity 
degraded of those ornaments and rights 
which are the ensigns of his degree. Degra¬ 
dation is otherwise called deposition, but the 
canonists have distinguished between these 
two terms; deeming the former as the 
l^ater punishment of the two. There is 
likewise a degradation of a lord or knight at 
common law, and also by act of Arlh- 
ment, 13 Car. II., c; 16 
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DEHORS [Pr.], foreign to, out of Cht poiat in 
(}<ifsCion. 

De yratid speekH, e^t4seimM, §t miro motu, 
te/it dmtnda non vaUi m hisin quikui j»r«. 
nmihar e$ae ignorantem. \ Co. 

53.—(Oooeertiiiiff •peciol f(rBoe, certain 
kaowiedfto, and mere motive^ a clause does 
not prevail in those things in which it is 
prrsaineil that the prince was ignorant.) 

Dr frosts# mitoribut decimm no* dabmniur, sed 
dt mfhd emdoA deoimm dakmdwr. 2 R. R. 
123.—(Of whole trees, tithes are not given; 
hot of wood used to be cut, tithes are given.) 

DE IDIOTA INQUIRENDO. an olisolete 
common law writ to enquire whether a man 
be an idiot or not, which must he tried by a 
jory of twelve oieo; and if they Had him 
pants idioia^ the prodts of his lands and the 
custody of his person may be granted hy the 
Sovereign to some subject who har interest 
esough to obtain them. Now no longer 
practised. F, iV. B. 232. 

DEI JUDICIUM, the old 8axoo irkU by 
ordeal, so called because they thought it an 
appeal to God for the justice of a caase, and 
verily helieved that the decision was accord¬ 
ing to the will and pleasure of Divine 
Providence. See OaDsaii. 

DE INCRBMENTO (of increase). 

DB INJURIA SUA PROPRIA ABSQUE 
TALI CaUSA (more eompendioaaly called 
the traverse de tq/urid), a species of traverse 
by replication In pleading, which varies from 
the common form, and which, though con¬ 
fined to particnlar actions, and to a particular 
itsge of the pleading, is of frequent occur¬ 
rence. It always tenders isaue | but on the 
other hand, differs (like many of the general 
issiics), from the common form of a traverse, 
by denying in general and summary terms, 
and not in the words of the allegation tra¬ 
versed. 

This species of traverse occurs in the 
replication in actions of trespass, trespass on 
the cue (including the species of assumpsit), 
and in the plea in bar io replevin, but is not 
used in any other stages of the pleading. In 
these actions it is the proper form, when the 
pleading to which k is an answer consists 
merely of matter of area## of the alleged 
trespass, grievance, breach of contract, or 
other cause of action. But if the pleading 
to be answered consists of or comprises mat¬ 
ter of title, or interest in the land, &c., the 
commandment of the plaintiff, or authority 
derived from him, matter of record, of dis¬ 
charge. satisfaetioD, or release, in any of 
these cates, the traverse de ti^rvd is gene¬ 
rally improper^ and the denial of any of these 
matters should be in the common form, that 
is, in the words of the ^legation traversed. 

Where this replication has been impro¬ 
perly adopted, instead of an ordinary traverse, 
the objection must be taken by way of special 
and not of general demurrer. Consult Cro- 
get^i ease, 8 Rep. 67 a; 2 8&md. 295, n. 
(I); 8tephen^$Piead.m. 

DEIS, or DAIS, the high table of a monas¬ 
tery. See Dauvb. 


DEJBRATIGN [dtgero^ LsU.], a taking of a 
solemn oath. 

De jure decimarum, origmem duoemM de jure 
patrouatue tune cognitio epeotmt ad legem 
cwilem, i. e., commsmeai* Godii. 63.—(Con¬ 
cerning the right of tithes, the recognition 
of it, then, deduring it from the right of the 
patron, looks to the civil law, that it, the 
common law.) 

De jure judieee, de facto juratoree, respomdent. 
—(The judges answer to the law, the jury to 
the fact.) 

A lundafnental rale of the eommoa 
law, upon which tlte whole system of 
pleading is built. ** It is of tbe greatest 
consequence,” said Lord Hardwicke, ** to the 
law of England, and also to the subject, that 
the power of the Judge and jury be kept 
distinct: that ihe judge determine the law, 
and the jnry tbe fact: if ever they come to 
he confounded, it will prove tbe confusion 
and destruction of the law of England.” 

DELATOR, an accuser, an informer. 

DELATURA, an accusation, also tbe reward 
of an infornier. 

DEL CREDERE [a phrase borrowed from the 
Italians, exactly equivalent to our word 
guaranty or warranty, or tbe Scoitch term 
warrandice], an agreement, so called, by 
which a factor, for an additional premium, 
when heselU goods on credit, becomes bound 
to warrant the solvency of the purchasers, 
and renders himself liable at all events to the 
payment of the price of the goods sold. • It 
IS in fact a guaranty, Story^s Ageacg^ 28. 

DELECTUS PERSONiE (the choice ot a per¬ 
son). It is an established principle of the 
common law, that, as a partnership can 
commence only by the volaotary contract of 
the parties; so, when it is once formed, no 
third person can be afterwards introduced 
into tbe firm as a partner, without tbe con¬ 
currence of all the partners who compose 
the original firm. It is not sufficient, to 
constitute tbe ne%v relation, that one or more 
of tbe firm shall have assented to his intro- 
doction; for the dissent of a angle partner 
will exclude him, since it would, in effect, 
otherwise amount to a light of one or more 

. of the partners to change the nature and terms 
and obligations of the original contract, and 
to take away the delectus persona, which is 
essential to the constitution of a partnership. 
So stubborn,indeed, is this rule, that even the 
executors and other personal representatives 
of a partner do not, in that capacity, succeed to 
the state and condition of that partner. The 
Roman law is direct to the same purpose. 
It even pressed the rule to a still further 
extent, and held that a positive stipulation 
between the partners at ihe commencement 
of tbe partnership, that the heir or personal 
representative of a partner should succeed 
him in the partnership, was inoperative and 
incapable of being enforced^ I he common 
law, however, treats such a stipulation as 
valid and obligatory. This also, according 
to Potbter, was the doctrine of the old French 
law{ and the modern code of France has 
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• expresfly adopted it, la oppoettlon to the 
Roman law. Such is the law of Scotland. 
Story on Parinerohipt 6. 

JDelegata poiettoi non potett ddegwri. 2 Inst. 
697.-—(A deleinted power cannot be dele¬ 
gated;) 

The Grown may, howe?er, delegate to an 
Individual the power of appointing the first 
ineiiibers of a corporation created by charter 
under 1 Viet. c. 78; or a person to ascertiun 
the individuals who compose the class to 
whom the charter is granted. 

DELEGATES, the High Court qf, the appeal 
tribunal from the Ecclesiastical and Ad¬ 
miralty Conrts. Abolished; the Judicial Com¬ 
mittee of the Privy ConneU being constitated 
the immediate court of appeal in such cases. 
2 & 3 Wm. IV., c. 92; 3 & 4 Wm. IV., c. 
41; 6 A 7 Viet., c. 38. 

DELEGATION, a sentling away; a nutting 
into commission; the assignment or a debt 
to another; the entrusting another with a 
general power to act for the good of those 
who depute him. 

Delegatus dMtor est otiosus iu lege. 2 Buis. 

148.-*(A delegated debtor is hateful inlaw.) 
Delegaius non potest delegare. —(A delegate 
cannot delegate.) 

The person to whom any office or duty 
is delegated, cannot lawfully devolve the 
duty upon another, unless he be ex- 
■. pressly authorised so to do. An exception 
to this maxim arises from an implied au¬ 
thority by the recognised usage of trade; as, 
for instance, in the case of an architect or 
■ builder, who employs a surveyor to make out 
the quauiities or the building proposed to be 
erected; here the civil law maxim applies— 
in eoutractis taeiti insunt qum sunt moris et 
cousuefiidtats—terms which are in accordance 
with, and warranted by custom and usage, 
may, in some cases, be tacitly imported into 
contracts. 

Deliberandum est dta quod statuendum estsemel. 
12 Go. 74.—(That, which is to be resolved 
once for all, should be long deliberated upon.) 
DELIGTUM, challenge propter. See Ghal- 

LBNGB. 

DeSmauens per tram proaoeatus pusiri debet 
mittus. 3 Inst. 56.-KA delinquent provoked 
by anger ought to be punished more mildly.) j 
DELIVERANGK, second, writ of. The judg¬ 
ment of nonpros in replevin at common law 
is, that the defendant shall have a return of | 
the goods replevied, and his costs. The j 
plain tiff, however, is not prevented by this j 
‘ judgment from proceeding, for he may sue out 
the judicial writ of second deliverance, in^ 
execution of which, the sheriff must again 
take the goods from the defeudaot and i 
deliver them to the plaintiff, or the writ will 
operate in the sheriff *s hand us u supersedeas 
of the writ de retomo habendo, if the latter 
writ have not as yet been executed. The 
proceedings upon this writ are the same a« 
in oniinaiy cases of replevin, and if the 
defendant have judgment either upon verdict, 

' demurrer, or of non pros, it is for a return 

* irreplevisable, and lie shall have a writ de 


retomo habeudo, which being executed, the 
plaintiff cannot have any Arther writ of 
deliverance. Chit. Arch. Prae. 799. 

DELIVERY OF A DEED, a requisite to a 
good deed; it is given by the party himself, 
er his certain attorney, and expressed in 
the attestation—** sign^, sealea, and de¬ 
livered.** A delivery is either absolute, that 
is, to the party or grantee himself, or con¬ 
ditional, to a third person, to hold until the 
grantee have complied with eertiun terms of 
convention. See Dubd. 

DELIVERY OF DEEDS. Where a bUl in 
eqiuty, seeking a discovery of deeds and 
writings, prays relief founded on the deetU 
or writin;rt» which the discovery is sought; 
if the relief so prayed be such as might he 
obtained at law, (if tto deeds or writings were 
in the custody of the plaintiff,) he must an¬ 
nex to his bill an affidavit that they are not 
in bis custody or power, and that be knows 
not where they are, unless they are in the 
hands of the defendant; otherwise the bill 
will be demurrable. Stmy’s Eq. Plead. 375. 
DE LUNATKX) INQUIRENDO, vrtf, a 
process issued to enquire into the condition 
of a person*8 mind. The Lord Ghancellor, 
to whom by special authority from the 8^ 
vereign the custody of idiots and lunatics is 
usnally intrusted, upon petition or Informa- 
tion, grants a commission in the nature of 
the writ de hmatieo iu^uirendo (which is 
analogous to that de idsota inquieendo), to 
enquire into the party’s state of miml. The 
proceedings are regulated by 3 & 4 W. IV., 
c. 36, and 6 & 6 ^ct., c. 84. If the party 
be found non con^kw, the care of hie person, 
with a suitable allowance for bin mainte¬ 
nance, is usually committed by the Lord 
Ghancellor to some friend, then called bio 
committee. 

DEMAND, a claim, a challenging, the asking 
of anything with authority, a cmliog upon a 
•person for anything due. It is either ta 
deed, written or verbal, as a demand for 
rent, or an application for payment of a 
debt, or in lam, as an entry on land, dis¬ 
training for rent, bringing an action. 

DEMAm)ANT. He who is actor or plaintiff 
in a real action, because ho demands lands. 
Co. IM. 127 . 

DEMEASE, death. 

DE MEDIETATE LINGUiE (of a moiety 
of tongues), jury. The 6 Geo. IV., c. 50, ^ 
47» enacts that, on the prayer of any alien 
indicted for felony or mi^emeanour, the 
sheriff or other proper minister shall, by 
command of the court, return for one- 
half of the jury a competent number of 
aliens, if so many there oe in the town or 
place where the trial is had; and if not, 
then so many aliens as shall be found in ike 
same town or place, if anv; and that no 
such alien juror shall be Uaole to be chal¬ 
lenged for w|mt qf reehold or other quali¬ 
fication required, but that every such alien 
may be challenged for any other cause. 
This kind nf jury is not allowed in a civil 
action, nor in cases of tregspn. 
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fndietments i^inst scholars or privileged 
penoDS, belotinriDpr to the University of Ox¬ 
ford. are tried by aytire de medtefa/e, half of 
i^holders and half of matriculated persons, 
before the Hi|^h Steward of the University, 
or his deputy, in pursuance of the charter 
/th June, 2 Hen. lY., confirmed by the sta¬ 
tute 13 £liz., c. 29. 

DEMBiNE, DBMAIN, or DEMESNE [de. 
mavu^ Fr.], that part of the lands of a 
manor, which the lord has not ^franted out 
ia tenancy, but which is reserved for bis own 
ase and occupation. 

fhntaMwr wonewral lev. Cro. Eliz. 353.— 
(The law cares not about very trifling mat¬ 
ters.) Vide Accretion. 

DEMISE, a grant by will; a bequest; an estate 
dther in foe, for term of life or years, most 
eomraonly the latter { it is used in writs for 
my estate. 2 /«#/. 4^. I 

Also the death of the Sovereign, demutio 
rtyU vtl eormuBt an expression which signi¬ 
fies merely a transfer of property; for when 
we say the demise of the Crown, we mean 
only that In consequence of the disunion of 
the Sovereign’s natural body from his body 
politic, the kingdom is transferred or de¬ 
mised to bis successor, and so the royal dig¬ 
nity refoiuDs perpetusl. Phwd. 177. 
DB.VlfS£, and RBDEMISE, mutual leases of 
the same land, or something out of it, and 
h proper upon the grant of a rent-charge, &c. 
DSiJI-VlLL^ a town consisting of five free¬ 
men, or firank-pledges. Spelmam. 
DE.MOCRAGY ^demoermeie, Fr., dmoerazia, 
Ital., ifomocracfa, Sp., demoeroHa^ Lat., of 
HsMpovCa, of fiv/wf, the people, and jcporfo, 
Gk., to exercise power over], one of the 
three forms of government; that in which 
the sovereign power is neither lodged in 
one man, nor In the nobles, but in the col¬ 
lective b^y of the people. 

Ot molewdimo de novo erecto non jacet jn^hibi- 
tio. Cro. Jac. 429.—< A prohibition lies not 
a^rainst a newly erected mill.) 
DemortekominiM nuOa e$t ametatio Umaa, Co. 
L*il 134.—(Concerning the death of a man 
no delay is long.) 

DEMURRAGE, in commercial navigation, 
an allowance made to the roaster or owners 
of a ship by the freighter, for detaining her 
ia port longer than the period agreed 
upon for her smling. It is usually stipulated 
in charter parties and bills of lading, that a 
certain number of days, called running or 
working days, shall be allowed for receiving 
or disduuging the cargo, and that the 
freighter may detain the vessel for a further 
specified time, or as long as he pleases, on 
imymeot of so much per diem for such over¬ 
time. When the contract of affreightment 
cxpmaly stipnlated that so many days shall 
he aOowed for discharging or receiving 
the cargo, and to many more for over-time, 
sarh Timitation is interpreted as an express 
stipuistion on the pan of the freighter, 
that the vessel shall in no event be detained 
ioager, and that if detuned he will be 
liable for demurragfc. This holds even 


bi eases where the delay is not occasioned 
hy any fault on the freighter’s part, but is 
inevitable. If, for example, a snip be de¬ 
tuned, owing to the crowded state of the 
port, for a longer time than is allowed by 
the contract, demurrage is due; and it is no 
defence to an action for demurrage that it 
arose from port regulations, or even from 
the unlawful acts of the custom-house officersi 
Demurrage is not, however, claimable for a 
delay occasioned by the hostile detention of 
the ship, or the hostile occupation of the 
intended port; nor is it claimable for any 
delay wilmlly occasioned by the master, or 
owners, or crew of the vessel The claim 
for demurrage ceases as soon as the ship is 
cleared out and readv for sailing, though 
she should be detainea bv adverse winds or 
tempestuous weather. Cim. Com. Law, voi, 
ill., 0. 426. 

DEMURRER [demarari, Lat., or demarrer, 
Fr., to wait or stay], a pleading which ad¬ 
mits the facts as stated in the pleading of 
the opponent, and referring the law arising 
thereon to the judgment of the court, waits 
until such judgment is had^ whether he is 
bound to answer. < 

At Common Law, a demnrrer might be for 
insufficiency, either in substance or in form; 
that is, it may be either on the jpround that 
the case shown by the opposite party is 
essentially insnfficient, or on the ground 
that It is stated in an inartificial manner, for 
the law requires in every plea (and the ob¬ 
servation equally applies in all other plead¬ 
ings) two things: the one, that it be in 
matter sufficient; the other, that It be de¬ 
duced and expressed according to the fonns 
of law; and it either the one or the other of 
these be wanting, it is cause of demurrer. 

A demurrer is either to the whole or a 
part uf the declaration, or to the whole of 
the plea, replication, &c., or to the whole or 
part of a divisible plea, or replication, &c. 
it Is either general or special; the former 
being for some defect in substance, the 
latter for some defect in form. By rule H. 
T., 4 Wm. IV., r. 2, “in the margin of 
every demurrer, before it is signed by coun¬ 
sel, some matter of law intended to be 
argued shall be stated ; and if any demurrer 
shall be delivered without such statement, or 
with a frivolous statement, it may be set 
aside as irregular the court or a Judge, 
and leave may be given to sign judgment as 
for want of a plea. Provided that the party 
demurrin}( may, at the time of the argu¬ 
ment, insist upon any further matters of law, 
of whicli notice shall have been given to the 
court in the usual way.** By r. 3, ** no rule 
for joinder in demurrer shall be required, 
but the party demurring may demand a 
joinder in demarrer, and the opposite partv 
shall be bound, within fonr days after such 
demand, to deliver the same, otherwise 
judgment.*’ To a joinder in demurrer no 
signature of a serjeant or other counsel shall 
be necessary, nor any fee allowed in respect 
thereof. * 



The demurrer book, contalDin; the issue 
in law, is made op and delivered to the oppo¬ 
site party, and four clear days before the day 
appointed for argument, the plaintiff shall de¬ 
liver copies of the demurrer book to the Lord 
Chief J ustice of the Queen’s Bench, or Com¬ 
mon Pleas, or Lord Chief Baron (as the case 
may be), and the senior Judge of the court in 
which the action is brought; and the defendant 
shall deliver copies to the other two Judges 
of the court next in seniority: the points for 
argument are to be stated in the margin. 
The other party may deliver all, if default be 
made l»y one. Where judgment shall be 
given either for or against a plaintiff or de¬ 
mandant, or for or against a defendant or 
tenant, upon any demurrer joined in any 
action whatever, the party in whose favour 
sut«h judgment shall be given, shall also have 
judgment to recover his costs in that behalf. 
Step, Plead, 151; Chit, Arch, Pruc. 658. ; 

A demurrer, in equity, is in the nature of 
a declinatory exception in the civil law, 
which was always put in before the prsetor, I 
amte litem eonteetatam. It may be to the 
whole bill, or a part only of the bill. 

Whenever any ground of defence is ap¬ 
parent on the bill itself, either from the 
matter contained in it, or from defect in its 
frame, or in the case made by it, the proper 
inode of defence is by demurrer. A (femur- 
rer is an allegation by a defendant, which, 
admitting the matters of fact alleged by the 
bill to be true, shows, that as they are therein 
set forth, they are insufficient for the plaintiff 
to proceed upon or to oblige the defendant 
to answer; or that for some reason apparent 
on the face of the bill, or because of the 
omission of some matter which ought to be 
contained therein, or for want of some cir¬ 
cumstance which ought to be attendant 
thereon, the defendant ought not to be com¬ 
pelled to answer. It therefore demands the 
judgment of the Court w'hether the defendant 
shall be compelled to make answer to the 
plaintiff’s bill, or to some certain part 
thereof. 

It is either general or special; gene¬ 
ral, when no particular cause is assigned, 
except the usual formulary (to comply %vith 
the rules of the court), that there is no equity 
in the bill; epecial, when the particular 
defects or objections are pointed out. The 
former will be sufficient (thougli epecial 
causes are usually stated) when the bill Is 
defective in substance. The latter Is indis¬ 
pensable where the objection is to the defects 
of the bill in poiot of form. It raust.be 
signed by connsel, but it is not pul in upon 
oath, as it asserts no fact, and relies merely 
upon matter on the face of the bill. Where 
a demurrer is put in to the whole hill for 
causes aforesaid on the record, if those 
causes are overruled the defendant will be 
allowed to assign other causes of demurrer 
ore tenue (by word of mouth), at the argu¬ 
ment. 

Demurrers to ori^nal bills, praying relief, 
may properly be divided Into three cUsset 


1. To ike jurisdiction, subdisided into 
four heads 

(a) That the subject is not cogniEsble 
by any municipal court of justice. 

(fi) Thai ibe subject is net within the 
jurisdiction of a court of equity. 

( 7 ) 'I'hat some other court of eqnity 
is invested with the proper jnrisdictkm. 

(d) That some other court possesses 
the proper jurisdiction. 

2 . To the person of the plaintiff, sub¬ 
divided thus 

(a) That the plaintiff is not entitled 
to sue, by reason of some personal dis- 
. ahiliiy. 

{$) That the plaintiff hM no title to 
the character in which be sues. 

3. To the matter of the bill, either u to 
its suhstince, or as to its form and frame; 
first, demurrers to substance may be sub¬ 
divided thus:— 

(a) That the value of the subject of 
the suit is too trivial to justify the court 
in taking cognizance of it; or, as the 
phrase usually is, that the suit is unwor¬ 
thy of the dignity of the court. The 
rule is, not to entertain a bill under the 
value of 10f.,or40f. per annum in land, 
except in special esses, such as charity, 
fraud, Ac. 

{$) That the plaintiff has no interest 
in the matter, or no proper liile U> 
institute a suit concerning it. 

( 7 ) Where a bill does not show soy 
equity in tha plaintiff to the relief which 
he seeks. 

(d) Though the plaintiff has an iote- 
rest in the matter and a title to institute 
a suit concerning it, yet be has 110 right 
to call upon the defendant to answer his 
demand. 

(f) Want of interest of the defendant 
in the matter of the suit. 

(f) That the object of the bill is to 
enforce a penalty or forfeiture. 

Seoomd, demurrers to the frame and form 
of the bill, subdivided into:— 

(a) Defect of form. 

(5) Multifariousness. 

(7) Want of proper parties, or mii- 
joiiicter of parties. 

Demurrers to bills of discovery may be 
thus classed 1 . That the case made by the 
bill is not such In svhich a court of equity 
assumes a jurisdiction. 2. That it is brought 
in aid of an action in another court, which 
action cannot be sub tuned. 3. That the bill 
Is brought by or against persons who are not 
parties to the action at law. 4. That the 
defendant has no interest in the matter of 
the controversy, and is a mere witness. 5. 
That there is no privity of title between 
them, entitling the plaintiff to discoveiy 
against the deftndaot. 6 . That the mauer 
sought to be discovered appertains to the 
defendant’s title, and not to that of the 
plaintiff. 7« That it may expose the de¬ 
fendant to a penalty or a forfeiture, or that 
It may compel him to criminate himself. 8 . 
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That It sceka the dUcovery of & faet from 
one, whose knowiedire of the fact (as appears 
00 the face of the bill) was derived from the 
confidence reposed in him as counsel, attor- 
sey, solicitor, or arbitrator. 9. That the 
defendant has an equal equity with the 
plaintiff, and is therefore entitled to be pro¬ 
tected from a discovery, which will endanger 
or diitorb or destroy his present rights. It 
mijr be remarked that many objections, 
already stated to bills for relief, are equally 
applicsble to bills of discovery. 

Demurrers to bills not original may be 
thus stated: 1. To supplemental bills, and to 
bills in the nature of supplemental bills—-that 
the plaintiff has no right to file such bill 
either from want of title or from mistake in 
pleading, or that the bill is not properly 
soppleiocotaL 2. bills of revivor, and to 
bUii in the nature of bills of revivor; that 
there is neither privity, nor interest, nor a 
proper framing of the hill. 3. To bills in the 
nature of bills of revivor and supplement, 
these are liable to the same objections as 
original bills. 4. To cross bills, same as 
original bills, but the converse of this pro¬ 
position is not universally true. A demurrer 
for want of eouity will not hold to a cross 
bill filed by a aefendant in a suit, against tbe 
plaintiff in tbe same suit, touching the same 
matter. For, being drawn into the court by 
the plaintiff in the original bill, he may avail 
himself of the assistance of tbe court witlioiit 
being put to shew a ground of equity to sup¬ 
port its jurisdiction; as a cross bill is 
generaily considered es a matter of defeoce. 
6 . To bills of review, and to biUs in the nature 
of bills of reveiw, that there is a defect in the 
framing. 6. To bills to impeach decrees fur 
fraud, that there is no fraud, 7- To bills to 
ittspeod or to avoid the operation of decrees, 
rardf, if ever, resorted to. 8. To bills to 
carry decrees into execution, that the plaintiff 
has no right, or that tbe decree is erroneous. 
Story'g Eq. Plead, 348—470. 

A defendant has only twelve days after 
sppearance to demur alone to any liill, but 
if he wish to avoid the common injunction 
for default of answer, or to shew cause 
against an order to revive, he must demur 
within eight days. To any original or sup¬ 
plemental bill he has six weeks after ap¬ 
pearance to demur, not demurring alone; to 
an aoeufled bill, the order for which is served 
before answer, he bat six weeks after sucb 
service; if amended after answer, fonr weeks 
after appearance thereto. The plaintiff must 
set demurrer down for argument within 
twelve days after filing, if it be to the whole 
bill, and three weeks, if to part of the bill, 
otherwise, he ia hdd to have submitted 
thereto, unless in the mean time he serve 
an order for leave to amend bill, but the 
vicstions are not to be reckoned in this case. 
Ordwe, 8rA May, 1845. 

^ to efridence, if a witness, in equity, 
object to answer an interrogatory, or any 
pan of it, be most state his objection in the 
form of a demurrer, which is taken down in 


DEN 

writing, either by the examiner or by the 
commissioner, from the mouth of the witness, 
and after giving notices and copies thereof, 
tlie matter is argued by counsel in court. 
At common law, when it is thought by counsel 
that the facts proved do not maintain the 
issue, the question whether they do or do not 
being merely a question of la%v, a demurrer 
may be offered, which takes from the jury 
and refers to the court, tbe application of tbe 
law to the fact, but this practice has been 
almost entirely suspended by simply moving 
tbe court for a new trial, besides if there 
were any evidence to go to tbe jury, the 
demurring party would fail; a risk too serious 
to be hazarded. Ckit, Jreh, Prac. 310. 

In erimiaal prosecutions, a demurrer may 
be resorted to, when the fact as alleged is 
allowed to be true, but the defendant takes 
exception In point of law to the sufficiency 
of the indictment or information on the face 
of it, as if he insist that the fact as stated is 
no felony, treason, or whatever the crime is 
alleged to be. It it seldom resorted to. 7 
Geo. IV., c. 64, 20, 21. 4 Bl. Com. 333. 

DEMY-SANGUE, half-bood. 

DEN, a valley. Blount. 

DEN, and 8 FROND, a liberty for ships or 
vessels to run or come ashore. Pla. tern. 
Ed.L 

DENA TERR^, a hollow place between two 
hills; a little portion of woody ground; a 
coppice. 

DENARIATE, as much land as is worth one 
penny per annttm. 

DENARII, a sort of ready money. 

DENARII DE CARH ATE, customary ob- 
lations made to cathedral church at Pente¬ 
cost. 

DENARIUS, the chief silver coin among the 
Romans, worth 8d., it was tbe seventh part 
of a Roman ounce; also an English penny. 
Tbe denarius was first coined five years 
before the first Punic war, b. c., 269. ^ In 
later times a copper coin was called denarius. 
8ndih*§ lyiet. dntia. 

DENARIUS DElTood^s penny, or earnest 
given and received by parties to contracts, 
&c., paid in former tiroes to the church or 
poor. 

DENARII S. PETRI, an annual payment on 
St. Peter’s feast of one penny from every 
family to the Pope, during the time that the 
Roman Catholic religion prevailed in this 
kingdom. 

DENARIUS TERTIUS COMITATUS, a 
third part or penny of tbe county paid to iu 
earl, the other two parts being reserved to 
the Crown. Paroeh. Aniiq. 418. 

DENBERA [den. Sax., a vale, and herg, a 
barrow or hug], a pen for hogs; a swine- 
court. Cowel. 

DENELAOE [Done], the laws which the 
Danes enacted whilst they had the dominion 
in England. 

DENIAL. See Trathrbb. 

DENIZATION, the act of enfranchising, or 
making free. 

DENIZEN, an alien born, but who has ob- 
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tamed, ear donaiume regmm, letters patent to 
make him (either peoianently or for a time) 
an English subject: a high and incommuni¬ 
cable branch of the royal prorogati?e. He 
is in a kind of middle state, between an alien 
and natural-bom subject, and partakes of 
both of them. He may hold lands by pur¬ 
chase or devise, which an alien may not, but 
cannot take by inheritance: for his parent, 
through whom he must claim, being an alien, 
had no heriuble blood \ and therefore could 
eonvey none to his son. And upon a like 
defect of inheritable blood, the issue of a 
denixen, bom before denixation, cannot In¬ 
herit to him, but his issue born after ma^. 
And no denixen can be of the Privy Council, 
or either House of Parliament, or have any 
office of trust, civil or military, or be capable 
Ilf any grant of lands, &c., from the Crown. 
2 Step, Com, 431. 

Denommatio fieri cteftef a dUgmoribiu, —(De¬ 
nomination should be made for the more 
worthy.) 

De nomme prttprio aoa eet curtmAum am im 
suhetanHd ntm erretur; ^ta aomsaa mmia^ 
biUa smt, ree autem mmMlee, 6 Co. 66.— 
(As to the proper name it is not to be cured, 
where it errs not in substance; because 
names are changeable, but things im¬ 
mutable.) 

De non epparairihae, et non emetentilmtt eadem 
eet ratio, 6 Rep. 6.—(As to things not ap¬ 
parent and those not existing, the rale is the 
same.) 

DENSHIRING OF LAND, (otherwise called 
Imm-beatinf,) a method of improving land by 
casting imrings of earth, tuif, and stubble, 
into Imps, which, when dried, are burnt into 
ashes, for a compost. 

DE NON RESIDENTIA CLERICl REGIS, 
an ancient writ where a person was em¬ 
ployed in the royal service, &c., to excuse 
and discharge him of non-residence. 2 /met, 
264. 

DE NOVO (afresh; anew). 

DE NOVO DAMUS, a clause in a charter, 
rendering it. in effect, an original. ^ 

De nullo, quod eet end naturd tndivieibue, et 
dioieiomem non patitur, nuUam partem kabMt 
vidua, eed eatiefadat ei ad valemtum, Co. Lit. 
32.—(A widow shall have no part from that 
which in its own nature is indivisible, and is 
not sosceptibie of division; but let her satisfy 
herself with an equivalent.) 

DENUMERaTION, the act of present pay¬ 
ment. Scott, 

DEOOAND [deo dandum, Lat.], a personal 
chattel which has been the immediate occa¬ 
sion of the death of any reasonable creature, 
forfeited to the Crown, to be applied to pious 
uses, and distributed in alms by the ^h 
almoner; but the right to deodands has been 
for tbe most part granted out to the lords of 
manors, or other Uberties, to the perversion 
of their original design. The law hw made 
the following extraordinary distinction, that 
no deodand is due where an infant under the 
age of discretion is killed by a fdU from a 
cart, or horse, or the like, not being in 


motion, whereas if an adult person fidl from 
thence, and is killed, the thing is certainly 
forfeited. In all indictments tor homicide, 
the instrament of death and the value are 
presented and found by the grand jury (u 
that the blow was given by a certam blud¬ 
geon, value 9d.), that the Crown or the nantee 
may claim the deodand; for it is no Modaod 
unless it be presented as such by a jury of 
twelve men. 3 & 4 Wm. lY., c. 99; 1 BL 
Com, 300. 

DE ONERANDO PRO RATA PORTIONIS, 
an ancient writ, where a person was dU- 
tridned for rent, that ought to be pud Iw 
others proportionably with him* F, N, B, 
234; New Nat. Br. 686. 

DE ODIO ET ATR1.\, an obsolete writ, which 
commanded the sheriff to enouire whether 
a prisoner charged with murder was com¬ 
mitted on general cause of snspicion, or 
merely prqpfer odium et airiam, for hatred 
and ill will, with a view, if tbe latter were 
found the case, of afterwards issuing an¬ 
other writ to admit him to bail. 

DEOR HEGE, the hedge enclosing’ a deer 
park. 

DEPARTURE [deeceeue], in pleading, when 
a party deserts the ground that he took io 
his last antecedent pleading, and resoru to 
another. It can never take place till the 
replication, and it occurs more fret^ently io 
the rejoinder. 

The rule against departure is evidently 
necessa^ to prevent the retardation of tbe 
issue. For whilst tbe parties are respecdvely 
confined to the {(rounds they have first ukea 
in their declaration or plea, the process of 
pleading will exhaust, after a few afternations 
of statement, the whole facts involved in the 
cause, and thereby develope the question in 
dispute. But if a new ground be taken iu 
any part of the series, a new state of facu 
being introduced, the result is'conscqaenUy 
postponed. Besides, if one departure were 
allowed, tbe parties might, on tbe same 
principle, shift their ground as often u 
they pleased; and an almost indefinite 
lensrtb of altercation might, in some cases, 
be the consequence. Stmt. Plead. 4S1. 

DEPECULATION, a robbing of the prince 
or commonwealth; an embexxliDg of the 
public treasure. 

DEPONENT [dqumo, Lai., to lay down], a 
person who mwes an affidavit; a witness; 
one who gives his testimony in a court of 
justice. 

DEPOPULATIO AGRORUM, destrayiug and 
ravagi^ a country. 

DEPORTATION, transportarion, exile into a 
remote part of the kingdom, with prohibi¬ 
tion to change the place of remdence; exile, 
an abjuration, which is a deporution for 
ever into a foreign land, was ancienily wkh 
us a civil death. ApUfe. 

DEPOSE, to lay down; to lodge ; todegnde 
from a throne or high station. 

DEPOSIT, money lodged with a person as an 
earnest or security for the penormance of 
some contract. Also a naked baUmeiit of 
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fnods (0 be kept for the bailor without 
ret'om pence, and to be returned when the 
bailor ihall require it. The appellation and 
the definition are both derived from the civil 
law, DepoiitMm est, qmod custodiendum ali^ 
cid daimm eff. 'Ihe^ are, in the civil law, 
divisible into two kinds: necessary^ made 
upon some sudden emergency, and from 
some pressini; necessity; as, fur instance, in 
case of a fire, a shipwreck, or other over* 
whelming calamity; and it is, therefore, con¬ 
fided to any f^rson with whom the deposi¬ 
tor meets, without any proper opportunity 
for reflection or choice; and thence it is 
called miserabUe deposUum : and, volnntary, 
which arises from the mere consent and 
aj^ment of the parties. The common 
law has made no such division. There is an¬ 
other class of deposits, called involuntary^ 
which may be without the assent or even 
knowledge of the depositor; as lumber, &c., 
left upon another’s land by the subsistence 
of s flood or unusual tide, and goods lodged 
io a similar manner by a whirlwind. 

The civilians again divide deposits into 
simple deposits^ made by one or more per¬ 
sons having a common interest, and seques- \ 
trations^ made by one or more persons, each I 
of whom has a different and adverse interest 
in controversy touching it; and these last 
are of two sorts, conventional, or such as are 
made hy the mere agreement of the parties, 
without any judicial act; and judicial, or 
such as are made by order of a court in the 
cniirie of some proceeding. 

There is another class of deposits called 
uTspiflar, as when a party, having a sum of 
money which he does not think safe in his 
own hands, confides it to another, who is to re¬ 
turn to him, not the same money, but a like 
mm, when he shall demand it. There is also 
a quasi deposit, as where a person comes law¬ 
fully to the possession of another person’s 
property, by finding it; and a special deposit 
of money or bills in a bank, where the spe¬ 
cific money, the very silver or gold coin, or 
bills deposited, are to he restored, and not 
sn equivalent. Story on Beulments, lit. On 
Deposits, chap, ii. 

A deposit of title deeds as a security for 
the repayment of a borrowed sum of money, 
constituiea an equitable mortgage. See 
Mobtgagb. 

DEPOSITARY, one with whom anything is 
lodged in trust, as depository is the place 
where it Is put. The obligation on the part 
«if the depositary is, that he keep the thing 
with reasonable care, and, upon request, 
restore it to the depositor, or otherwise 
deliver it, according to the original trust. 

deposition, death; depriving a person of a 
dignity, &c.; also the act of giving public 
testimony; evidence put down in writing hy 
way of answer to interrogatories, exhibited 
for t^t purpose io Chancery suits and 
ecclesiastical causes. This is the regular mode 
of ukiog evidence in the courts of Chancery 
ud the ecclesiastical courts, 
it is an incontrovertible rule at common 


law, that when the witness himself may be 
produced, his deposition cannot be read, for 
It is not the best evidence. But it may be 
read not only where it appears that the wit¬ 
ness is actually dead, but in all cases where 
be is dead for ail purposes of evidence; as 
where diligent search hat been made for the 
witness and he cannot be found; where he 
resides in a place beyond the jurisdiction of 
the court; or where he has become lunatic 
or attainted. See Db bbnb bbsb ; Pbrpe- 
TOATB tbbtimony, BILLS TO. As to deposi¬ 
tions in criminal proceedings, see 7 Geo. 
IV., c. 66. 

DEPRIVATION, taking away from a clergy¬ 
man his patronage, vicarage, or other spi¬ 
ritual promotion or dignity, either, first, by 
sentence declaratory in the proper court for 
fit and sufficient causes; such as attainder 
for treason or felony, or conviction of other 
infamous crime; for heresy, infidelity, gross 
immorality, and the like; or for farming or 
trading contrary to law, after two former 
convictions for the same offence; or, second¬ 
ly, ill pursuance of divert penal statutes, 
which declare the benefice void, for some 
non-feasance or neglect, or else some mal¬ 
feasance Or crime, as for simony; for loaiii- 
tuining any doctrines in derogation of the 
sovereign’s supremacy, or of the thirty-nine 
articles, or of the book of common prayer; 
for neglecting to read the liturgy and arti¬ 
cles in the church, and declare assent to the 
same within two months after induction ; or 
for using any other form of prayer than the 
liturgy of the Church of England, in all 
which and similar cases the benefice is ipso 
facto void, without any formal sentence of 
deprivation. .3 Step, Com, 87* 

DB PRiEROGATJVA REGIS, the statute 17 
Edward II., st. 1, which enacts, in affirmance 
of the common law, that the king shall have 
ward of the lands of natural fools, taking the 
profits, without waste or destruction, and 
shall find them necessaries; and after the 
death of such idiots, be shall render the 
estate to the heirs, in order to prevent such 
idiots from aliening their lands, and their 
heirs from being disinherited. 

DEPUTY [deput/, Fr., from deputatus, Lat.], 
one who governs and acts instead of another, 
or who exercises an office, &c., in another 
man’s right. A deputy cannot be appointed 
in all cases, except the grant of the office 
justifies it, and where it is to one to execute 
by deputy, Ac. By 3 & 4 Wro. IV., c. 42, 
every sheriff is directed to appoint a sufficient 
deputy, having an office within a mile of the . 
Inner Temple Hall, for the receipt of writs, 
granting warrants thereon, making returns 
thereto, and accepting all rules and orders 
made at to the execution of any process or 
writ directed to the sheriff'. 

A deputy differs from an assignee, in that 
an assignee has an interest in the office itself, 
and does all things in his own name, for 
whom his grantor shall not answer, except 
in special cases; but a deputy has not any 
interest in tbe office, and is only the shadow 
o 
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«ef t1i6 officer in whose name he acts. A 
deputf cannot make a deputy. 9 Rep, 49. 
1)E QUIBUS SUR DISSEISIN, a writ of 

• entry now abolished. 

DER [dar, Brit.], water. 

DERAIGN. or DEREYN [deraigner, or de~ 
ragner, Fr.], to confound, to displace, also to 
prove. Oitmv, I, 2, c. 3. 

DE RATIONABILl BONORUM PARTE, 
a writ, anciently given to the wife and chil¬ 
dren of a roan, to recover their reasonable 
parts of his goods, which he could not be¬ 
queath away from them; a custom now 
utterly abolished, for a man has a full power 
of disposition over his goods and chattels. 
DERELICT LANDS, those suddenly left by 
the sea, as when the sea shrinks back below 
the usual water-mark. Vessels forsaken at 
sea are called dereUet tkips, 

Derwatwa mteetas non potest esse mayor pH- 
nUHva, Noy; Wing. 66.—(The derivative 
power cannot be greater than the primitive.) 
DERIVATIVE CONVEYANCES, secondary 
deeds, which presuppose some other convey¬ 
ance primary or precedent, and only serve 
to enlarge, c^firm, alter, restrain, restore, or 
' transfer the interest granted by such original 

• conveyance. They are releases, confirmations, 
surrenders, assignments, and defeasances. 

DEROGATION, the act of weakening or re¬ 
straining a former law or oontraci. 
DEROGATORY-CLAUSE in a person’s will, 
a sentence or secret character inserted by 
tlie testator, of which he reserves the know¬ 
ledge to himself, with a condition that no 
will he may make thereafter should be valid, 
unless this clause be inserted word for word. 
This is done as a precaution to guard against 
later wills being extorted by violence, or 
otherwise improperly obtained. 
DESCENDER, writ offormedon m, an abol- 
lished process. F, N, B, 21. 

DESCENT, one of the two methods of acquir¬ 
ing an estate in lands. It is the hereditary 
succession of property vested in a person by 
the operation of law, t. e., by his right of 
representation, as heir at law to his ancestor. 
It is defined, in the interpretation clause of 
the 3 & 4 Win. IV., c. 106, as the title to 
. inherit lands by reason of consanguinity, as 
well where the heir shall be an ancestor 
or collateral relation as where he shall be a 
child or other issue.” See Canons of 1n- 

HBaiTANCB. 

DESCENT CAST, not to take away or defeat 
a right of entry or action after Blst Decem¬ 
ber, 1833. 3 & 4 Wm. IV., c. 2?. 
Designatio justicianonm est h rege ; juHsdieiio 
vero ordmaria lege. 4 Inst. 74.—(The 
appointment of justices is by the king, but 
ordinary jurisdiction by the law.) 

Designatio unius est excUaio alteriuSy et expres- 
sum facit cessare taciturn. Co. Lit. 210.-^ 
(The appointment of one is the exclusion of 
another, and that expressed makes that un¬ 
derstood to cease.) 

DESIGNS, eopgHght in. 'fhese productions 
of genius, whether ornamental or useful, are 
now protected by 5 6c 6 Viet., c. 160. 


De simililms ad similia eddem raikme proeeden- 
dum est .—(From similars to similars we are to 
proceed by the same rule.) 

De similibus idem est judicium. 7 Co. 18.— 
(Concerning similars the judgment is the 
same.) 

DE SON TORT (of his wrong), execuior. If 
a stranger take upon himself to act as eie- 
cutor, without any jnst authority (as by 
intermeddling with the goods of the deceased, 
and many other transactions), he is called ia 
law an executor of his own wrong, de son 
tort, and is liable to all the trouble of an 
executorship, without any of the profits or 
advantages; but merely doing acts of ne- 
cesttty or humanity, as locking up the goods 
or burying the corpse of the deceased, will 
not amount to such an intermeddling as will 
charge a man as executor of his own imng. 
Such an one cannot bring an action himself 
in right of the deceased; but actions may be 
brought against him. And in all actions by 
creditors against such an officious intruder 
he shall be named as executor generally; for 
the most obvious conclusion which straagers 
can form of his conduct is, that he has a will 
of the deceased wherein he ia named execu¬ 
tor, but has not yet taken probate thereof. 
He is chargeable with the debts of the 
deceased to far as assets come to his hands; 
and, as against creditors in general, shall be 
allowed all paymenu made to any other 
creditor in the same or a superior degree, 
himself only excepted. And though as 
agmnst the rightful executor or administra¬ 
tor he cannot plead such fiayment, yet it 
shall be allowed him in mitigation of da¬ 
mages ; unless, perhaps, upon a defidency of 
assets, whereby the rightful executor may be 
prevented from satisfying bis own debt 2 
8tm. Com. 244. 

DB8P1TUS, a contemptible person. 

DESPONSATION, the act of betroth^ per¬ 
sons to each other. 

DESPOT Gk., a governor, a ruler], 

an alisolute prince; one who governs with 
unlimited authority. .The word in its ori^n 
signified the same wHh the Latin kerus, and 
the English master. It was the emperor 
Alexius, surnained the Angel, that created 
the dignity of despot^ and made it the first 
after that of emperor, above that of Augus¬ 
tus, Scbastocralor, or Caesar.. The despots 
were usually the emperor’s sons or sons-in- 
law, and their colleagnes or co-partners in 
the emme, as well as their {resumptive 
heirs, under the successors of Constantine 
the Great the title of Despot of Sparta was 
given to the emperors* son or brother, who 
bad the city of Sparta, or Lacedaemon, by 
way of appennage. Despot ia at present a 
title of quality given to the princes of Wal- 
lachia, Servia, and some of the neighbouring 
countries. Encyc. Loud. 

DESPOTISM, absolute power. 

DESUBITO, to weary a person with continual 
barkings, and then to bite, provided against 
by old laws. Lep. AUsred, 26. 

DETACH IA RE, to seixe or take into custody 



Mother person’s goods, &c., by attachment 
Of other process of law. CoweL 
DETAINER,/orct6(e. See Forcible Entry. 
DETAINER, unlawful, depriving; another 
penoQ of possession of bis goods, although the 
origioal taking was lawful. As if 1 distrain 
soother’s cattle, damage feasant, and before 
they ire impounded he tenders me sufficient 
afflfods; now, though the original taking was 
hwfttl, my 8ubse<|uent detainment of them 
ifter tender of amends, is not lawful, and he 
shsl! hare an action of replevin against me 
to reeover them, in which be shall recover 
IsmagtM for the detention, and not for the 
bett M MC the original taking was 
lawfa). 3 Step. Com. 524. 

DETAINER, writ of, one of the five fbhna of 
process prescribed by the 2 Wto.I V,, c.39, S 1» 
for the commencement of a personal action 
s^ainst a person already in the prison of one 
of the courts. Superseded by 1 & 2 Viet., 
c. 110, §5 1 & 2. 

A process lodged with the sheriff against a 
person in his custody is called a detainer; the 
olEcer, therefore, always searches the Sheriff’s 
office to see if there be any detainers lodged 
there against a person in bis custody, before 
be dischaiges him. Chit. Arch. Prac. 534. 
determinable freeholds, estates 
for life, which may determine upon future 
CQBtiogencies before the life for which they 
arc created expires. Aa if an estate be 
ftnated to a woman during her widowhood, 
or to a man until he he promoted to a bene- 
ice; in these and similar cases, whenever the 
cootingeocy happens, when the widow mar- 
nci.orwhen the grantee obtains a benefice, the 
resaecUve estates are absolutely determined 
>au gone. Yet, while they subsist, they are 
teekooed estates fur life; because the time 
for which they will endure being uncertain, 
they may by possibility last for Fife, if the 
coBUngendea upon which they are to deter- 
oiae, do not sooner happen. 2 BL Com. 
121 . 

DEFINET [he detains], a species of debt, 
which lies for the specific recovery of goods, 
voder a contract to deliver them. 1 Reeves, 
\S9. 

Detinue, a personal action at law arising 
er Meto. It may be maintained by any 
Pffson who baa either an absolute or a spe- 
riol property in goods against another, who 
h ill actual possession, either by delivery or 
hoding, Ac., of such goods, and refuses to 
rc-dcliver them. The plaintiff seeks to re¬ 
cover the goods m specie, or in failure thereof 
the Tslue (for it is in the election of the 
defendant whether he will deliver the specific 
hOods, or pay the value thereof), and also 
<ls®sges for the detention. 

The grounds of the actions are (1), a pro- 
P^y in the plaintiff, either absolute or 
tpecisl (at the time of action brought) in 
penond goods, which are capable of being 
>>ceitaiDed; (2), a possession in the de- 
ffndsni by bailment, finding, &c.; (3), an 
QVjnst detention on the part of the defeii- 
daai. Sslw. Nisi Prims, tit. Detinue, 


DETRATART, to be torn in pieces by 'horses. 
Fteta, 1. I, c. 37. 

DETUNICA RE, to discover or lay open to 
the world. Matt. Westm. 1240. 

Deus solus haredem facere potest non homo. 
Co. Lit. 7.—(Ood alone, and not man, can 
make an heir.) 

DEVADIATU8, or DIVADIATUS, an offen- 
der without sureties or pledges. 
DEVASTAVIT (he has wasted), a devastation 
or waste of the property of a deceased per¬ 
son, by an executor or adminiatrfitor being 
extravagant or misapplying the assets, for 
which he will be liable, as the creditors or 
legatees cannot be prejndiced by bis mis¬ 
conduct. 

DEVENERUNT, an obsolete writ, heretofore 
directed to the esebeator on the death of the 
heir ol the king’s tenant, under age and in 
custody, comnsanding the escheator that, by 
the oaths of good and lawful men, he enquire 
what lands and tenements, by the death of 
the tenant, came to the king. Xhrer, 860. 
DE VENTRE INSPICIENDO, tortf, an ori- 
ginal process issuing out of Chancery on 
petition, for the security of the next heir 
(f. e., vents hares, not hares apparens), or 
on behalf of a tenant in tail, or hares foetus 
as a devisee in fee, in tail, or for life, to guard 
them against supposititious births. 

The first writ issued on these occasions is 
to see whether the %vidow be with child, and 
quando paritura; and if the jury (which is 
I composed of men and women, though the 
search is made by the latter) find her with 
child, then she is (in strictness) to be re- 
' moved by a second writ, issuing out of ^e 
Common Pleas (where the first is returnable), 
to a castle (so are the old authorities) where 
the sheriff it to keep her safely; but It has 
been held that there is no occasion to exe¬ 
cute the writ in that strict manner, provided 
people of skill have, from time to time, 
free access to the widow, and may be pre¬ 
sent at the birth. Mad. Chan. v. I. p. 11. 
DEVEST, or DIVEST [de and vMis, Lat.]. 
to deprive, to take away; opposite iolinvest, 
which is to deliver possession of anytmng to 
another. 

DEVIL ON THE NECK, a tormenting engine 
made of iron, straitening and winemng the 
neck of a man with his legs together; for¬ 
merly in use among the persecuting papists. 
Cowel. 

DEVISABLE, capable of being devhed. 
DEVISE [deviser, Fr., to sort into parcels], a 
gift of lands, &c., by a last will and testa¬ 
ment. Tlie giver is called the devisor, the 
person to whom the lands are given, the 
devisee. 

DEVOIRE [LawFr.],aduW; a tax of custom. 
DEVONSHIRING. See Denshiring. 
DEUTEROGAMY, Gk., second, 

and ydfufs, marriage], U second marriage. 
DEXTRARIUS, one at the right hand of 
another. 

D EXTRAS DARE, shaking hands in token of 
friendship; or a man’s giving im himself to 
the power of another person. Wals. 332. 

2 0 
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DIACONATC, the office of deacon. 

DIALLAGE, a rhetorical fii^ure in which 
many ar^jumenta are adduced, hut none of 
them conclusive. Encyc, Lend. 

DIANATIC, a loj^ical reasoning in a pro¬ 
gressive manner, proceeding from one sub¬ 
ject to another, lltid. 

DIARIUM, daily food, or aa much aa will 
auffice for the day. JDu Cange, 

DIASPERATUS, stained with many colours, 

. Mon, Ang, t, 3, p, 314. 

DICA Gk., ten], a tally for accounta. 

DICTORES, arbitrators. 

DICTUM, an arbitrament; an award. 

DIEM CLAUSIT EXTREMUM,a writ which 
iasued out of Chancery to the eacheator of 
the county, upon the death of any of the 
king’s tenants in capite, to enquire by a jury 
of what lands he died seised, and of what 
value, and who was the next heir to him. F. 

. N. B.261. 

DIES AMORIS (the day of love), the ap¬ 
pearance day of the Term on the fourth day, 
or quarto die oMt, It was the day given by 
the favour and indulgence of the court to the 
defendant for his appearance, when all 
parties appeared in court, and had their 
appearance recorded by the proper officer. 

DIES DATUS, the day of respite given to a 
defendant. 

Dies dominicus non est juridicus, Co. Lit. 35. 
—(A dominical day,«. e, a Sunday, ia not 
juridical.) 

DIES FASTI ET NEFASTI (busineaa and non- 
business days). 

For the purpose of .the administration of 
justice all davs were divided by the Romans 
iaXo fasti and nefasti. Dies fasti, were the 
days on which the praetor was allowed to 
administer justice in the public courts; they 
derived their name from fari {fori tria 
verha ; do, dico, addico, Ovid, Fast i. 45, 
&c.); Varro, De Ling, Lot, vi. 29, 30 edit, 
Muller; Macrob. Sat, I. 16. On some of 
the dies fasti comitia could be held, but not 
on all. Cic., pro Sext, 15, with the note of 
Manuiiua. 

Dies nefasti were days on which neither 
courts of justice nor comitia were allowed 
to be held, and which were dedicated toother 
purposes. Virro, I, c. According to the 
ancient legends, they were said to have been 
fixed byNuma Pumpilius, Liv. i. 19. One part 
of a day mii;ht be fastus, while another was 
nefastus, Ovid, Fast i. 50. 

Dies incepius pro completo habetur, —(The day 
of undertaking is held as complete.) 

Dies incertus pro conditione habetur, — (An 
uncertain day is held as a condition.) 

Dies interpeUat pro Aomine.—(A day demands 
as a man.) 

DIES JURIDICUS, a court day. | 

DIES MARCHI/E, the day of meeting of 
English and Scotch, which was annually 
held on the marches or borders to adjust 
their differences and preserve peace. 

DIES NON JURIDICUS, not a court day. 

DIET [dies, an appoi .trd day, Skinner; or diet, 
au old German word, meaning a multitude. 


Junius], an assembly of princes or estaten, 
prii»cip^ly applied to the general mceliu^suf 
the states of Germany. 

•DIETA, a day’s journey; a day’s work. 

DIEU ET MON DRtllT (God and ray right). 
The motto of the royal arms, first assumed 
hy Richard I. 

DIEU ET SON ACTE (the visitation of God), 
words often used iii our own law. It is a 
maxim that the act of God, or inevitabl** 
accident, shall prejudice no man, actus Dei 
nemini facit injuriam, 

DIFFACERE, to destroy. 

Difficile est ut unus homo vicem duorum sustineat. 

4 Co. 118.—(It is difficult that one roan 
should sustain the place of two.) 

DIFPORCIARE RECTUM (to take away or 
denv jiisiice). 

DIFFRANCHISEMENT, the act of Ukin? 
away the privileges of a city, or a borough 
town. 

DIGAM A Gr.], second marriage; 

marriage t^a second wife after the death of 
the first: as bigamy is having two wives at 
once. 

DIGEST, generally a distribution into various 
classes or departments; particularly, th** 
Pandects of Justinian in fifty books, con¬ 
taining the opinions and writing of emioent 
lawyers, digested in a systematical method. 

DIGNITARY [dignus, Lat., worthy], a clergy- 
mao advanced to a bishop, dean, archdeacon, 
prebendary, &c. Bat there are simple pre¬ 
bendaries without cure or jurisdiction, which 
are not dignitaries. 3 Inst, 155. 

DIGNITIES, a species of incorporeal heredita¬ 
ment, in which a man may have a property 
or estate. They were originally annexed to 
the possession of certain estates in land, and 
created by a grant of those estates; or, at ail 
events, that was the roost usual course. And 
although they are become little more than 
personal distinctions, they are still classe<1 
under the head of real property; and, as 
having relation to land, in theory, at least, 
may be entailed by the Crown, within the 
Statute de Donis ; or limited in remainder, 
to commence after the determination of a 
receding estate-tail in the same dignity, 
ee People. 

DIJUDICATION, judicial distinction. 

DILAPIDATION, decay; a kind of ecclesias¬ 
tical waste, either voluntary, hy pulling 
down, or permissive,by suffering the chaocel, 
parsonage-house, and other buildings there¬ 
unto belonging, to decay; an action lies, 
either in the spiritual court by the canon law. 
or in the courts of common law, and it may 
be brought by. the successor against the pre¬ 
decessor if living, or if dead, then against 
bis executors; and against an alienee, if it 
were made over to him to defeat the remedy 
for dilapidations. 13 Eliz. c. 10. 

Dilationes in lege sunt odvisse. —(Delays in law 
are hateful.) 

DILIGENCE. The common law recognizes 
three degrees of diligence. (1.) Common or 
ordinary, which men, in general, exert in 
respect of their own concerns; the standard 
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is nfcessarily Tariable with respect to fbe 
ficts, although it may be uniform with 
respect to the principle. (2 ) High or great, 
which is extraordinary diligence, or that 
which ?ery prudent persona take of their own 
concerns. (3.) Low or sliglit, which is that 
which peraoDS,'of less than common prudence, 
or indeed of any prudence at all, take of 
their own tonceros. 

The ciril law is in perfect conformity with 
the common law. It lays down three 
degrees of diligence, ordinary {diligentia)^ 
extraordinary {exactwima diliffentia), alight 
(levissima diligentia ). Story oit Bailments, 1 4 . 
DILIGIATUS {de lege ^’ectus}, outlawed. 
DILITGRY PLEAs, a class of defence at 
common law, foiiuded on some matter of 
fact not connected with the merits of the 
nse, but such as may exist without Im¬ 
peaching the right of action itself, and are 
either pleas to the jurisdiction, showing that 
h^ reason of some matter therein stated the 
case is not within the jurisdiction of the 
coart; or pleas in suspension, showing 
some matter of temporary incapacity to pro- 
ceed with the suit; or pleas in abatement, 
showing some matter for abatement or 
(juashing the declaration. These pleas must 
i»e verified by affidavit or otherwise, and 
pleaded within four days from delivery of 
declaration. 4 Ann., c. 16. They are in 
ct-neral not allowable after oyer or after a 
pled in bar. All dilitory picas, including 
those in suspension, as well as pleas to the 
juri<i(lictido, are sometimes inaccurately 
classed as pleas in abatement. Stm, Plead. 
50. 

Ail declinatory and dilatory pleas in equity 
are properly pleas, if not in abatement, at 
least in the nature of pleas in abatement { 
and, therefore, in general, the objections 
founded thereon must be taken, ante litem 
enslestatam, by plea, and are not available 
hy way of ansiver or at the hearing. And it 
ha^ been said, that pleas of these kinds, may 
he successively pleaded, one after another, in 
their proper order ; that is to say, first, de¬ 
clinatory pleas; secondly, dilatory pleas; and, 
thirdly, pleas in bar. For it has been suid, 
tliai though no man shall be permitted to 
piead two dilatories at separate times, nor 
^vera] bars, because he may plead them all 
dt once, yet, after a plea to the jurisdiction, 
be may be admitted to plead in bar, Itecause 
it is consistent with those pleas to plead in 
h-tr at the same time. Story's Eq, Plead. 
519. 

Ill criminal cases, a plea in abatement or 
dilatory plea, is founded on some matter of 
fact extraneous to the indictment, tending 
to show that it is defective iu point of form; 
and has principally occurred in the case of a 
msnomer, i, e., a wrong name or a false ad¬ 
dition to the defendant. But see 7 Oeo. IV., 
c. 64,519. 

DILL!GROUT, pottage formerly made for 
the King’s table on bis coronation day: and 
there was a tenure in serjeaniy, by which 
lands were held of the King by the service of 


finding this pottage at that solemnity. 39 

DIMEl’iE, the ancient Latin name of the peo¬ 
ple who inhabited Carmarthenshire, Pem¬ 
brokeshire, and Cardiganshire. 

DJiMIDIETAS, the moiety or half of a thing. 

DIMINUTION, the act of making less, op¬ 
posed to augrnentation. In proceedings for 
reversal of judgment, if the whole record be 
not certified, or not truly certified by the 
inferior court, the party injured thereby, in 
both civil and criminal cases, may allege a 
diminution of the record, and cause it to be 
rectified. 

DIMISSORY LETTERS, where a candidate 
for holy orders has a title in one diocese and 
is to be ordained in another, the proper 
diocesan sends his letters dismissory directed 
to some other ordaining bishop, giving leave 
that the bearer may be ordained, and have 
such a cure within his district. Cowel. 

DINARCHY [91t, Gk., and &px^, dominion], 
a government by two persons. 

DIOCESAN, a bishop, as he stands related (o 
hts own clergy or flock. 

DIOCESAN COURTS, the consistorial courts 
of each diocese, exercising general jurisdic¬ 
tion of all matters arising locally within their 
respective limits, with the exception of places 
subject to pectt/tar jurisdiction: decidioj^ all 
matters of spiritual discipline^—suspending 
or depriving clergymen—declaring marriages 
void—pronouncing sentence of divorces A 
mensd et thoro —trying the right of succession 
to personal propeity—and administering the 
other brandies of the ecclesiastical law. 3 
Step. Com. 66. 

DIOCESE, or DIOCESS [diocese, Fr., diocesi, 
Iial. and Span., iioUriffis, of M and oUim, to 
govern, Gk., duecesis, Lar.], the circuit of 
every bishop’s jurisdiction; it is divided into 
archdeaconries, each archdeaconry into rural 
deaneries, and rural deaneries into parishes. 
Co. Lit. 94. 

DIPLOMA piwArfw, Gk., to fold double, con¬ 
sisting of two leaves], a royal charter or 
prince’s letters-pateni. An instrument given 
by colleges and societies, on commencement 
of any degrees. A license for a clergyman 
to exercise the imnisterial function, or a 
physician, &c., to practise his art. 

DIPI-»OMACY, a knowledge of the interests of 
diflerent states, and the policy of foreign 
courts, &c., bv means of ambassadors, en- 
vovs, consuls, ic. 

diplomatics (should not be confounded 
with diplomacy), the art of judging of ancient 
charters, public documents or diploma**, 
fire, and discriminating the true from the 
false. 

It will not be out of place to subioiu here 
some rules that may serve as guides in the 
proper selection of historical documents. 1. 
^e authority of any chartulary or public 
act is preferable to that of a private writer, 
even though he were contemporary. These 
public registers it is always necessary to 
consult, if possible, before having recourse 
to the authority of private letters; and a 
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hhtpfy that is not supported by such public DISCEIT. See Dbcbit. 
touchers must in coosequence be very im- DISCENT. See Desoeitt. 
perfect. 2, When public acts are found to DlSCfiAIMER, a renunciation or a denial by 
accord with the testimony of contemporary a tenant of his landlord’s title, either by re¬ 
authors, there results a complete and decisive fusing to pay rent, denying any obligation to 

proof, the most satisfactory that can be pay, or by setting up a title in himself or a 

desir^, for establishing the truth of histo- third person, and this is a distinct ground of 

rical facts. 3. The testimony of a contecn- forfeiture of the lease or other teuancy, 

porary author ought generally to be preferred whether of land or tithe | and where a tenant 

to that of an historian, who has written long for a term of years under a lease delivered 

after the period in which the events have up possession of the premises and the lease, 

happened. 4. Whenever contemporary in fraud of his landlord, to a person who 

writers are defective, great caution must be claimed under a hostile title, and not with 

used with regard to the statements of more the intention that he should hold under the 

modern historians, whose narratives are often lease, it was held that the term and lease 


very inaccurate, or altogether fabulous. 5. 
The unanimous silence of contemporary 
aulhora on any memorable event is ot ilseif 
a stronjif presumption for suspecting, or even 
for entirely rejecting, the testimony of very 
recent writers. 6. Historians who relate events 
that have happened anterior to the times 
in which they uve(l,do not, properly speaking, 
deserve credjt, except in so far as they make 
us acquainted with the sources whence they 
have drawn their information. 7* In order 
to judge of the respective merits of histo¬ 
rians, and the preference we ought to give 
some beyond others, it is necessary to exa¬ 
mine the spirit and character of each, as 
well as the circumstances in which they are 
placed at the time of writing. Ency^. Lond.: 
Kock*g Europe, Introd, 

DIRECT, an epithet for the line of ascendants 
and descendants in genealogical succession. 

DIRECTOR, a superintendent; one who has 
the general management of a scheme, design, 
or speculation. 

DISABILITY, incapacity to do any legal act. 
It is divided into two classes (1) abeolute, 
which, while it continues, wholly disables 
the person; such are outlawry, excommunU 
cation, attainder, and alienage; (2) parikd, as 
infancy, coverture, idiotcy, lunacy, and 
drunkenness. 

DISABLING STATUTES, acts of Parliament 
restraining' and regulating the power of 
alienation between ecclesiastical persons in 
possession and their successors. They are 
1 Elie., c. 20; 13 Eliz., c. 10; 14 Eiiz., 
c. 11; 18 Elie., c. 11; 43 Eliz., c. 9; 17 
Geo. Ill, c. 53 ; 21 Geo. JIJ., c. 66; 39 & 
40 Geo. IIL, c. 41; 43 Geo. IIL, c. 84 ; 65 
Geo. llL, c. 147; 56 Geo. IIL, c. 141; 67 
Geo. IIL, c. 99. 

DISADVOCARE, to deny a thing. 

disafforest, to throw open; to reduce 
from the privileges of a forest to the state of 
common ground. 

DISAGREEMENT, a nullity of a thing that 
had essence before. Co. Lit. 380. 

DISALT, to disable a person. Litt. 

DISBARRING, expeifinga barrister from the 
bar, a power vestra in the benchers of the 
four inns of court, subject to an appeal to 
the fifteen Judges. 

DISBOSCATIO, a turning wood-ground into 
arable or pasture. 

DISCaRCARE, to unlade a ship or vessel. 


were thereby forfeited. But a qualified de¬ 
nial, as an offer to pay rent, if the claimant, 
by derivative title, will adduce reasonable 
evidence of his right, will not necessarily 
amount to a disclaimer. 

A devisee in fee may, by deed, without 
matter of record, disclaim the estate devised, 
and after such disclaimer, has no interest in 
the estate. Chitty^e Gen. Prae. wd. L p. 
287. 

An executor may, before probate, disclmm 
the executorship, and the executor of an 
executor may, before probate of the will of 
his own testator, disclaim to be the executor 
of the first testator, but he cannot so dis« 
claim after he haa proved the will of his own 
testator; for he thereby bfcomea, to all in¬ 
tents, his complete executor, and conte- 
miently the executor of the firat testator. 
When an executor is, by the will, appointed 
trustee of any portion of the testator’s per¬ 
sonal effecti, he cannot, after probate, di^ 
claim the trusts : but where the executor is 
by the will made trustee of real eetate de¬ 
vised to him alone, or to him and other per¬ 
sons in trust, it is considered doubtful whe¬ 
ther even qfter probate he may not dbclmin 
the office of trustee of the real eiute. WaU 
kin^e Conv. 438. 

A trustee who baa not accepted may dis¬ 
claim, but a conveyance by him of the trust- 
estate to a co-trustee, would amount to an 
acceptance of the trusta. An estate of fi^e- 
hold may be disclaimed as well by deed as 
by matter of record, and even by conduct; 
but a deed is the best evidence of disclaimer. 
SandePe Uses and Trusts, voL i. p. 426; 
Haye*s Introd, vol. ii. p. 72. Tlie word 
** disclaim** ia introduced in the 3 & 4 Wm. 
IV., c. 74, § 77» to obviate a qnestiun whe¬ 
ther a married woman may disclaim. 7 CVv. 
Dig., app. 12. 

It is also a mode of defence in ^uity 
where the defendant renounces all claim to 
the subject of the demand made by the 
plaintiff’s bill. But it can seldom be put in 
without an answer; for if the defendaat 
have been made a party by mistake, having 
had an interest which he may have parted 
with, the plaintiff may require an answer 
sufficient to ascertain whether that U the 
fact or no^ and if, in truth, h is ao, an answer 
seems necessary to enable the plahitifr to 
make the proper person a party, instead of the 
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defendant dudumiii^. A mere disclaimer^ 
therefore, is scarcely to be deemed sufficient 
or proper, except where the bill simply 
tUe^ that the defendant claims an interest 
in the propertv in dispute, without more; 
for, under such circnrostances, if he claim 
no interest, that is a sufficient answer to the 
ailmttoo. Story'g Eq. Pkgd, 642. 
DISCONTINUANCE, an interruption or 
breakioK off. This happened when he who 
had aa estate^tail made a larger estate of the 
land than bv law he was entitled to do: in 
which caae tM estate was it[ood, so far as his 
power extended who -made it, but no fur¬ 
ther. Fhteh, Is. 190; 1 iZep. 44. The 
learning relative to dtscontinusuoes has now 
become of no account, as far as future 
transactions are concerned, not merely in 
coostqoeoce of the abolition of fines, but 
by the effect of “the 3 & 4 Wm. IV., c. 27. 
which provides ($ 39) that no discontinuance 
sbali thereafter avail to take away the right 
of entry. Discontinuance was a wrong so 
forcible as to Cake away at once the right of; 
eatiy; while disseisin, abatement, or intru¬ 
sion did not, unless followed by a descent 
cast, take away that right. 

A diicontinuanoe at common law thus 
irises :*-lf a defendant plead only to part of 
a declaration, and any nothing as to the re- | 
niaiader, the plaintiff is entitled to sign judg- i 
meat against him by mi dicit, at to the unan¬ 
swered part of the declaration. But if the 
pUintiff demur or reply to the plea, without 
sigaiag iudgment for the part not answered, 
the whole action Is said to be discontinued. | 
A discoutinaniice is cured, however, after 
wrd'ct, by the Statute of Jeofails, 32 Hen. 
Vilf., c. 30; and after judgment, by nii 
dkii, oonfesaion, or iios niw infomuUug^ by 
4 Anne, c. 16. And as the entries of con- 
tiauancet are now abolished (Rule, Hilary 
Tern, 4 Wm. IV.), it may become a ques¬ 
tion in what cases a discontinuance will new 
aaonot to error. Plead. 247. 

A rule to ducfmtinue is obtained by a 
plstiiiitf when be finds that he has miscon- 
rcived bis actioii. or that for some defect In 
the pleadings, or other reason, he will not 
he aide to maintain it. It is granted only to 
pliiotiflb; even an avowant in replevin 
caaaol have it. The terms are in the dis¬ 
cretion of the court, but it is alwap 
srwted upon payment of costs. If a plaintiff 
in error make default after errors assigned, 
the writ of error will thereliy be discon- 
tiaaed, and the defendant in error entitled to 
costs. By a general rule of all the courts, 
Hihu^ Term, 2 Wm. IV., r. 7. ** after son 
JWM, nonsuit, or discontinuance, the defen- 
dut shnU not be arrested a second time 
without the order of a Judge. But see 1 & 
Soviet., c. 110, § 3 i Chit. Arth. Prae. 358, 
476, 1057. There is no need of a formal 
discontiannnee of an action before a plaintiff 
proves bis debt, or eaters his claim against 
s baakmpt-defeodant, under a fiat, for the 
proof or entry itself operates as a discon- 
booaoce of it. 8 Geo. IV., c. 16, $ 59. 


Diicantintutre nihil aliud siffn^icat quam tn/cr- 
Mst/ere, deeuescere. interrumpere. (^»o. Lit. 
325.—(To discontinue signifies nothing ehe 
than to intermit, to disuse, to interrupt.) 

DISCOVERT, a widow; a woman unmarried; 
one not within the bonds of matrimony. 

DISCOVERY, revealing or disclosing a mat¬ 
ter. 

It has been truly said, that every bill iu 
equity for relief is in reality a bill of dis¬ 
covery, since it asks from the defendant an 
answer upon oath as to all the matters 
charged in the bill, and seeks from him a 
discovery of all such matters. But a bill of 
discovery, emphatically so called, is a bill 
for the discovery of facts resting in the 
knowledge of the defendant, or of deeds, or 
writings, or other things, in his custody or 
power, and seeking no relief in consequence 
of the discovery, though it may pray for [a 
stay of proceedings at law till the discovery 
is made. It is commonly used in aid of the 
jurisdiction of some court of law, to enable 
the party who prosecutes or defends an 
action at law to obtain a discovery of the 
facts, which are material to the prosecution 
or defence thereof. It is a vexed question 
upon which the authorities are contradictory, 
whether this bill lies in aid of a suit, or 
defence to a suit, in a foreign court. The 
bill must clearly show that it is brought by 
persons, and for objects and under circum¬ 
stances, entitling It to be maintained by the 
court, for a plaintiff is entitled only to a dis¬ 
covery of w'liat is necessary to maintain his 
own title, as, for example, deeds under which 
be claims. But he is not entitled to have a 
discuvery of the title of the other party from 
whom be seeks the discovery. 'The plaintiff 
must show bis title and interest, for a mere 
stranger cannot maintain a bill for the dis¬ 
covery of another’s title. It roust also state 
a case which will constitute a just ground 
for an action or defence at law. U must 
set forth somewhat correctly the plain¬ 
tiff’s title, and if it seek the discovery of 
deeds and accounts, it must also describe 
them with reasonalde certainty. It must 
also state that the discovery is asked for the 
purpose of some suit brought, or intended 
to be brought; for otherwise it will not be 
mainiained, wi equity does not grant a dis¬ 
covery to gratify mere curiosity, but to aid 
some legal proceeding. The bill must gene¬ 
rally show that the defendant has some in¬ 
terest in the matter of the discovery; for if 
he be a mere witness, the bill cannot ordi¬ 
narily be maintained against him. It should 
set forth in particular the matters on account 
of which the discovery is sought; for the 
other party is not bound to make answer to 
vac^e and loose surmises. 

The principal grounds upon which a bill 
of discovery may be resisted, are—(1), that 
the subject is not cognizable in any munici¬ 
pal court of Justice; (2), that the court will 
not lend its ud to oblittn a discovery for the 
parricular court for which it is wanted; 
(3), that the plaintiff is not entitled to the 
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discovery by reason of some personal dis¬ 
ability; (4),that the plaintiff has no title to the 
character in which he sues; (5), that the 
value of the suit is beneath the dignity of the 
court; (fi), that the plaintiff has no interest 
in the matter, or title to the discovery re¬ 
quired, or that an action will not lie for whicli 
it is wanted; (?)• that the defendant is not 
answerable to .the plaintiff, but that some 
other person has a nght to call fur the dis¬ 
covery; (8), that the policy of the law 
exempts the defendant from the discovery ; 
(9), that the defendant Is not bound to dis¬ 
cover his own title; (10), that the discovery 
is not material to the suit; (11), that the 
defendant is a mere witness ; (12), that the 
discovery called for wonld criminate the 
defendant. 

When the bill does not pray relief, the 
cause is never brought to a hearing; and 
the defendant cannot move to dismiss the 
suit, but, upon filing bis answer, he may, as 
soon as it is deemed sufficient, move for an 
order as of course, for hia costa of suit. If 
after the defendant have answered, the suit 
becomes abated, it cannot be revived: where, 
therefore, the plaintiff was a/erne sole when 
she filed the bill of discovery, and afterwards 
married, whereby the suit abated, the suit, 
it was held, could not be revived for costs— 
a hard determination, reluctantly followed 
by Lord Eldou, in Dodson v. Juda, 10 Ves. 
31. With respect to affidavits accompanying 
bills of this description, the rule appears to 
be, that where a party comes only for dis¬ 
covery, he need not make oath, as he must 
do when be applies also for relief, because 
he has to pay the defendant his costs, which 
is deemed a sufficient protection to the de¬ 
fendant. Hare on Discovery ; Story's Eg, 
Plead,, 252; Maddock's Principles of Equity, 
vol, i. p, 267; Story*s Eg, Jurisp, vol, li. 
645; Cooper's Eg. PL, ch, 3, § 3,p. 189. 

Discrelio esl scire per legem quid sit justum, 
10 Co. 140.—(Discretion is to know through 
law what is just.) 

DISCOUNT, the sum refunded in a bargain. 
A deduction, according to the rate of interest, 
from money advanced beforehand. It is 
usually said to be of two kinds; viz., discount 
of bills, and discount of goods; but they are 
essentially the same. The rule for calculat¬ 
ing discount on correct principles is as 
follows:— 

As the amount of i^lOO, for the given rate 
and time, 

Is to the given sum or debt; 

So is .£100 to the present wor:b, or 

So is the interest of £1(X) for the given 
time 

To the discount of the given sum. McCul¬ 
loch's Comm. Diet. 

The usual method of discount is inaccu¬ 
rate, t. e,, deducting SI. per cent, at the 
commencement of the credit. The true 
discount for any given sum, for any given 
time, is such a sum as will in that time 
• amount to the interest of the sum to be dis¬ 
counted : the proper discount, therefore, to 
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be received for the immediate advance of 
1001., clue twelve months hence, is not 51., 
but 41. I5a. 2id., for this sum will, at the 
end of the year, amount to 51., %vhich is 
what the 1001. would have produced. 

DISCUSSION. By the Roman law sureties 
were not primarily liable to pay the debt for 
which they became bound as sureties; but 
were liable only after the creditor had sought 
payment from the principal debtor, and be 
was unable to pay. This was called the 
benefit or right of discussion. Under those 
systems of jurisprudence which adopt the 
Roman law, and under the present law of 
France, the rule is similar; and the obliga¬ 
tion contracted by the surety with the cre¬ 
ditor is, that the latter shall not proceed 
against him until he has first discussed the 
principal debtor, if he is splvent. This right 
the surety enjoys, as the ben^ientm ord&ms 
vel excussionis. And, again, if other persons 
are joined with him in the obligation as 
sureties, he is not in the first instauce to be 
proceeded against for the whole debt, but 
only for his share of it, if his co-snretks 
and CO -obligees are solvent. This is com¬ 
monly known as the benefit of division, or 
bene/Scium eUinsionis. If the suit should be 
brought ill a different country from that 
where the contract or obligation is made, 
the right of discussion or division would still 
belong to the surety, as an incident to bis 
contract, although it did not exist by the 
law of the place where the suit was brought 
rksf forij. The converse proposition would 
he equally true. Such also is the lien of a 
vendor, upon a real estate solil for the piy- 
ment of the purchase mon^y, according to 
the law of England; the lien, given for the 
purchase money upon goods or merchandise 
sold, by the civil law and by the law of some 
modern countries; the right of stoppage m 
Iransitu of the vendor of goods, in case of 
the insolvency of the purchaser in the course 
of the transit; the lien of a bottomry bond 
on the thing pledged; the lien of mariners 
on the ship for their wages; the priority of 
payment tn rem, which the law sometifues 
attaches to peculiar debts or to particular 
persons. In these and like cases, where the 
lien or privilege is created by the kx lod 
contraclik, it will generally, although noi 
universally, be respected and enforced in all 
places where the properly is found, or where 
ilie right can be beneficially enforced by tbe 
lex fori. And on the other hand, where tbe 
lien or privilege does not exist in the pla^ 
of the contract, it will not be allowed in 
another country, although tbe local law, 
where the suit is brought, would otherwise 
sustain it. Story's Confi. of Laws, 456. 

DISENFRANCHISE, or DISFRANCHISE, 
to deprive of freedom, privilege, or immu- 
ni^. 

Dl SUREST. See Disapforist. 

DISGAVEL, to exempt from the tenure of ga¬ 
velkind. 

D1SGRAD|NG, the act of degrading; a de¬ 
gradation. ’ 
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DiSHl^RlSON, the act of debarring from in- 

bfrit^Di'e. 

DI'^4CRITOR, one who pau another out of 
his iuheritanre. 

DISISCARCERATE, to set at liberty, to free 
frnth prison. 

DIMNHERISON. Sec Disherison. 

DiSME [cfcetfiMc], a tenth, the tenth part, 
tithes due to the clergy, the tenth of all 
fpiritusl livings. 2 & 3 Edwd. 111. c. o5. 
DKSMISSION OF BILL. A bill in equity 
may be distnUsed by the court at the hear¬ 
ing Orders, 26th August, 1841, xxxtx. 
Also by the plaintiff before decree, when lie 
U not able to prosecute bis suit effectually, 
either as against all the defendants, or as 
i^aittst 8 u<£ of them aa he thinks he can 
dbfiensp with. After decree the bill can 
only be dismissed upon re*hearing or appeal: 
sod by the defendant either for want of pro¬ 
secution, or upon an abatement of the suit 
hy the death of the plaintiff or otherwise. 
Orders, 8M May, 1845, 114, ^e. 
DISMORTGAGE, to redeem from mortgage. 
DISPARAGEMENT, the matching an heir in 
marriage under his degree or against decency. 
Co. Lit. 107. 

Dispttrata lum debent jungi. Jeuk. Cent. 24.— 
(I’neqnal things ought not to be joined.) 
DISPATCHES, a packet of letters, &c., sent 
hy a public officer on some affair of state or 
public bostiiesa. 

DISPAUPER. When a person by reason 
of his poverty is admitted lo she tn formd 
pauperis; if afterwards, before the suit he 
ended, the same person have any lands or 
{ler^oaal estate fallen to him. or be guilty of 
anything whereby he is liable to have this 
privilege taken from him, then he is put out 
of the capacity of suing tn formd pauperis, 
and is then said to he dispaupered. 
DISPENSATION, an exemption from some 
law, a periiiission to do something forbidden, 
an allowance to omit something commanded. 
Oisp^atio est nutU ]^ohUnti provida relaxatio, 
utUUate sen neces^ate pensata ; et est dejure 
domino regi concessa, propter impossibilitatem 
previdentU de omnibus particularibus. 10 
(’o. 88.—(A dispensation is the provident 
relaxation of a prohibited evil, weighed from 
mility^or necessity; and it is conceded by 
law to the Lord King on account of the im¬ 
possibility of foreknowledge concerning all 
particulars.) 

Dispenstttio est vulnus, quod vulnerat jus com¬ 
mune, Dav. 69 —(A dispensation is « wound, 
which had wounded common right.) 
DISPERSONARE, to scandalize or disparage. 
Bhunt, 

DISPUNISHABLE, without penal restraint. 
DISRaTIONaRE, or DI R ATION ARE, to 
justify; to clear one’s self of a fault; to 
traverse an indictment; to disprove. Encyc, 
hond. 

DISSECTION, anatomy, regulated by 2 & 3 
Win. IV., c. 76, the sixteenth section of which 
takes away the act of dissection of the bodies 
of criminals, wbohad been hanged for murder. 
disseise, to dispossess j to deprive. 


DISSEISEE, a person turned out of possession# 

DISSEISIN [dmarstn, Fr.], a wrongful 
utting out of him that is seised of the free- 
old, not, as in abatement or intrusion, a 
wrongful entry, where the possession was 
vacant; but aii attack upon him who is in 
actual possession, and turning him out: it is 
an ouster from a freehold in deed, as abate¬ 
ment and intrusion are ousters in law. 3 
Step. Com, 483. 

Disseisinam satis fttcit, qui uti non permittit 
possessorem, vel minus commode, licet omnino 
non expellat, Co% Lit. 331.—(He makes 
disseisin enough, who hinders possession to 
be enjoved, or less fitly, though he does not 
exjpel altogether.) 

DiSdElSOR, a person who puts another out of 
his land without order of law. 

DIS8EISORE8S, a woman who puts another 
out of possession. 

DISSENTERS, Protestant seceders from the 
Established Church, formerly denominated 
non-conformists, and descended from the 
Puritans. They are usually divided into the 
three denominations of Presbyterians, Inde¬ 
pendents, and Baptists; but as to church 
government, the Baptists are Independents. 
With respect to the penal laws, which tend 
to the enforcement of le^ uniformity, they 
are all either abrogated, or made subject 
to important relaxations or exceptions. 
The 19 Geo. III., c. 44, provides that any 
dissenting preachers or teachers may keep 
schoolsor instruct youth; the9Gco.lV., c. 17, 
repealed the Corporation and Test Ai'ts, and 
a new form of declaration substituted in lieu 
of taking the Sacrament. The 7 & 8 Viet., 
c. 45, provides for meeting-houses or chapels 
founded for dissenters. 

DISSIGNARE, to break open a seal. 

Dissimilium dissimiles est ratio, Co. Lit. 191. 
—(Of dissiinilars the inile is dissimilar.) 

DISSOLUTION, the act of breaking up an 
assembly; loosening anything compacted or 
united. A partnership may be dissolved 
either by a proper notice, or effluxion of 
time, as agreed upon in the articles of 
partnership, or by death, marriage, lunacy, 
bankruptcy, insolvency, or decree in equity, 
Ac. Story on Partnership, 383. 

A dissolution is the civil death of the 
Parliament, and is effected in three ways :— 
(1.) By the Sovereign’s will, expressed either 
in person or by representation, which is a 
branch of the royal prerogative. (2.) By the 
demise of the Crown. The 7 & 8 Wm. III., 
c. 15; 6 Ann., c. 7; and 37 Geo. IV., c. 127, 
enact that the Parliament in being shall 
continue for six months after the death of any 
king or queen, unless sooner prorogued or 
dissolved by the successor; that if the Parlia¬ 
ment be, at the time of the king’s death, sepa¬ 
rated by adjournment or prorogation, it shall, 
notwithstanding, assemble immediately; that 
in case of the demise of the king between 
the dissolution of a Parliament and the day 
appointed hy the writs of summons for the 
new one, the last preceding Parliament shall 
immediately convene for six months, unless 
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sooner prorogued or dissolved by his suc¬ 
cessor ; and that in the event of the kin^s 
death on or after the day appointed for 
assembling the new Parliament, but before it 
^ assembled, then the new Phrliament shall, 
in like manner, convene for six months, 
unless sooner prorogued or dissolved. (3.) 
By length of time, t. e., seven years. 1 Geo. 
/.,et.2, c. 33. 

Diitinguenda iunt tenmora, aUud e»t /neere, 
ajiud^ per/fcere.—(Times are to be dis¬ 
tinguished ; it is one thing to do, another to 
complete.) 

JXstinguenda nmi tea^poraj distingue tempora, 
et concordabis Irate. 1 Co. 24.—(Times are 
to be distinguished s distinguish times, and 
you will attune laws.) 

DISTRAIN, to make seizure of goods or 
chattels by way of distress. 

DISTRAINER, he who seizes a distress. 

DISTRAINT, seizure. 

DISTRESS, a taking, without legal process, 
a personal chattel trom the possession of a 
wrong-doer into the hands of a party grieved, 
as a pledge for the redressing an injury, the 
performance of a duty, or the satisfaction of a 
demand. The power of distress is derived 
either (1), by common right—as where a per¬ 
son seized in fee ^rant out a leaser estate with 
the reversion to mmself, and a reservation of 
rent or other services, the law gives him this 
remedy for such rent or services without any 
express provision; (2), by special powers— 
as where one not being the reversioner* and 
consequently not able to distrain of common 
rif ht, may, on granting a lease by express 
stipulation, reserve to mmself the power of 
distraining. A distress may be made of 
common right for all rent-service, and by 
particular reservation to rent-charges also, 
blit not to rents-seek till the 4 Geo. 11., c. 28, 
$ 5, extended the same remedy to rents-seek, 
rents of assize, and chief-rents, and thereby 
ip effect abolished all material distinction 
between them. With respect to fee farm 
rents it has been held that distress is not 
incident to them, except the case be brought 
within the 4 Geo. II., c. 28, $ 5. Bradbury 
v. Wrighty 2 DougL 624. 

Distress may also be made on cattle 
damage feasant, for annuities and rent- 
charges, rates and taxes, penidties and tolls 
imposed by bye-laws, and under the Tithe 
Commutation Act, 6 & 7 Wm. IV., c. 71. 

Accepting security for the rent, as a bond, 
bill of exchange, or promissory note, will not 
take away the right to distrain, for the rent 
is of a higher nature, and the acceptance of a 
security of an unequal degree is no ex¬ 
tinguishment of the claim. It may be 
generally stated that so long as the rent is in 
arrears the landlord has the power of dis¬ 
training for it, and nothing but payment or 
tender will take away such power* The 
right to distrain depends upon an actual 
demise to the tenant at a ^ed rent. Ail 
persons seized in fee, who have granted out 
a lesser estate with a reservation of rent, 
may distrain for rent in arrear. A mortgagee 


after giving notice of the mortgage to the 
tenant in possession under a lease prior to 
the mortgage, may distrain for the rest in 
arrear at the time of the notice, as well as 
for rent which may accrue after such notice, 
although he was not in the actual seism of 
the premises, nor in the receipt of the rents 
and pru6t8 at the time it became dne: but 
he may not dutrain for rent due uponalesse 
made qfter the mortgage, unless V has ac¬ 
cepted rent from the tenant, or has given 
him notice to pay rent' and the tennat bis 
acquiesced. Executors, before probate, and 
administrators may distrain, 3 & 4 Wm. IV., 
c. 42, II37,38. Receivers appointed by the 
Court of Chancery can distrain, and need not 
apply first to the court for a particular order 
for that purpose. By 8 & 9 Viet., c. 106, § 
9, it is enacted that when the reversion 
expectant on a lease made either liefore or 
after the passing of this act, of any tenements 
or hereditaments of any tenure, shall, ificr 
the said 1st day of October, 1845, be sur¬ 
rendered or merge, the estate which shall for 
the time being confer as against the te^t 
under the same lease, the next vested right 
to the same tenements or hereditaments, 
shall, to the extent and for the purpose of 
perierving such incidents to, and obligations 
on, the same revertioo, as, but for the sur¬ 
render or merger thereof, would have sub¬ 
sisted, be deemed the reversion expectant 
on the same lease.’* 

All chattels and personal effects fonad 
upon the premises, may be distrained,whether 
they belong to the tenant or a stranger, ef- 
cepi goods of third persons which happen 
to be upon the tenant’s premiaea in the ^ny 
of his trade; goods in the hands of a factor; 
goods and utensils of trade, while there is 
any other property on the premises, or whilst 
they are in actual use; cattle and goods of 
a temporary guest at an inn, &c.; fixtures, 
being part of the freehold; go<^ in the 
custody of the law; wearing apparel, if is 
actual use; and animals,/er« nature* 

A distress cannot be made in the night, 
t. e., after sunset and before snnrise ; nor od 
the same day on which the rent becomes 
due, but must be made within six yean from 
its becoming due. The 8 Anne, c. 14, B 6, 
7, gives a landlord power to distrain, within 
six calendar months, after determination of 
the lease, brought during the continuaace of 
the landlord’s title or interest, and also during 
the possession of the tenant. It must be 
made upon the land whence the rent issa^, 
and the whole of what is due dtonld be dis¬ 
trained for at one time. The outer door of 
the house can in no case be broken open; 
but if the outer door be open, the person 
distruningmay justify breaking oMn an inner 
door or lock, to find any goo& distrninable. 
The distress may be made either by the 
landlord himself, or by an anthmaed i^nt, 
who is called a bailiff, under a warrant of 
distress. An inventory of as many goods as 
are juc^ed sufficient to cover the rent <fis- 
I rained for, and also the charges of the dhr 



treu, most then be made, which it terved 
persooalljr on the tenant, tojpether with a 
notice ot the fiict of the dittrew having 
keo made, and the time when the rent and 
charges mutt be paid, or the goods reple- 
lied. When the dittrefs hat been ^ua 
made, it is always the safest wav to remove 
the goods immemately. and in the notice to 
acaumnt the tenant whither they are remo- 
Tea. In ipany cases, however, the tenant, 
for his own convenience, requests the land- 
loid to permit them to remain on the pre¬ 
mises, and consents to allow him to retain 
possession beyond the five days given for 
replevying; in such cases a written consent 
should be procured, and some person left in 
possession of the goods upon the premises. 
As to the landlord’s right of following for 
thirty days, goods fraudulently removed, see 
11 Geo. II., c. 19. 

The landlord cannot sell the goods dis¬ 
trained before the expiration of the five days 
allowed by the statute 2 W. & M., sess. 1, 
c. 6, which five days are inclusive of 
the diw of the sale, but exclusive of the 
lime of the sale; therefore the distress may 
be removed on the sixth day. Before sale 
an api^nuseipent must be made by two sworn 
appraisers; and the sheriff’s office should be 
searched to see if the goods have been re- 
pleviecL If there be any surplus from the 
sale, it must be handed over to the tenant. 
But where the value of the goods distrained 
is not sufficient to cover me rent, &c., a 
second ffistress will be allowed. 17 Car. IL, 
c. 7, § 4, The expenses of distresses for 
less than 201., are regulated by fi7 Geo. 111., 
c. 93. 

The remedies for a wrongful distress are 
replevin; an action of trespass de bonis as- 
portatis, or qvare clausumfrsgitjor damages; 
an action of detinue for the thing distramed 
itself, or trover for its value. The remedy 
for an irregular distress is an action of tree- i 
pass, or on the case, for the special damage, 
11 Geo. II., c. 19, § 19. The proper remedy j 
for an excessive distress, is a special action | 
on the cases founded upon the statute of 
Marlborough, 5*3 Hen. ill., c. 21. Wood- 
faWs Land, and Tenant^ 310. 

DISTRESS INFINITE, one that has no 
bounds with regard to its quantity, and may 
be repeated from time to time, until the 
stubbornness of the party is conquered. 
Such are distresses for fealty or suit of 
court, and for compelling jurors to attend. 
3 Bl. Com. 231. 

DISTRESSES, pletlges taken by the sheriff 
from those who came to fairs, for their good 
behaviour: which, at the end of the CGor or 
mercat, were delivered back, if no barm were 
done. Scotch Term, 

DISTRIBUTION, the act of dealing out to 
others; dispensation, llie Statute of Distri¬ 
butions Csometimes called a Parliamentary 
Will), 22 & 23 Car. II., c. 10, explained by 
29 Car. 11., c. 3, enacts, that the surplusage 
of intestates’ personal estate (except of/ernes 
revert, the administration and enjoyment of 


whose estates belong, by the principle of the 
common law, to their husbands) shall, after 
the expiration of one full year from the 
death of the intestate, be distributed in tlie 
following manner :->one-third shall go to 
the widow of the Intestate, find the residue 
in equal proportions to his children, or, if 
dead, to tneir representatives, that is, their 
lineal descendants; if there be no children or 
legal representatives suhsiating, then a moiety 
shall go to the widow, and a moiety to the next 
of kindred, in equal degree, and their repre¬ 
sentatives : if no widow, the whole shall go 
to the children; if neither widow nor child¬ 
ren, the whole shall be distributed amongst 
the next of kin, in equal degree, and tbeir 
representatives; hut no representatives are 
admitted among collaterals farther than the 
children of the intestate’s brothers and 
utters. The intestate’s mother-in-law takes 
nothing. The following relations are con¬ 
sidered as of the same degree of kindred :— 
(Ih parents and children; (2), grand-father, 
grandson, and brother; (3), great-grand¬ 
father, great-grandson, uncle, and nephew; 
(4), great-great-grandfather, great-great- 
grandsoo, great-uncle, great-xtephew, first 
cousin. The half blood take equally with 
the whole blood, in the same degree. 
DISTRIBUTIVE FINDING OF THE IS¬ 
SUE. The jury are bound to give their verdict 
for that party'who, upon the proof, appears 
to them to have succeeded in establishing bis 
side of the issue. But there are cases iii 
which an issue may be found distrilmtively, 
f. e., in part for plaintiff and in part for 
defendant. Step. Plead. 91. 

DISTRICT [districtus'i, the circuit or terri- 
tory within which a person may be compelled 
to appear. Cowel. Circuit of authority; 
province. Encyc. Lond. 

DISTRICT PARISHES, ecclesiastical dlvi- 
slons of parishes for all purposes of wor¬ 
ship, and for the celebration of marriages, 
christenings, cburchings, and burials; formed 
at the instance of “ Her Majesty's Com- 
mUsioiiers for Building New Churches.” 

DISTRICTIONE SCACCARII. The 61 Hen. 
111., St. 5, relating to distresses in the £x- 
chetmer for the IGng’s debts. 

DISTRtCrriO, a distress, a distraint. 

DISTRINGAS (that you distrain), anciently 
called constringaSf a writ addressed to tbe 
sheriff, and issued to effect various purposes. 
Those used in common law proceedings may 
be thus stated 

1. A distringas to compel appearawie, 
where defendant has a place of residence 
within England or Wales. This proceeding 
is provided for by 2 Wm. IV., c. 39, § 3, 
wliich enacts that, ** in case it shall be made 
appear by affidavit, to tbe satisfaction of the 
court out of which the process issued, or in 
vacation, of any Judge of either of the Supe¬ 
rior Common Law Courts, that any defen¬ 
dant has not been personally served with a 
copy of the writ of summons, and has not, 
according to the exigency thereof, appeared 
to the action, and canuot be compelled so to 



do without some more efficacious process 
(although two appointments have been made, 
and a cop^ of the writ of summons has been 
left for him at his actual or last place of 
abode), then, and in any such case it shall 
be lawful for such court or Judge to order a 
writ of distringas to be issued, directed to 
the sheriff of the county wherein the dwelling 
house or place of abode of such defendant 
shall be situate, or to the sheriff of any other 
county, or to any other officer to be named by 
such court or Jud^e, in order to compel the 
appearance of such defendant, which writ of 
distringas and notice, or a copy thereof, shall 
be served on such defendant, if he can be 
met with, or if not, shall he left at the place 
where such distringas shall be executed; 
and a true copy of every such writ and 
notice shall be delivered together therewith 
tu the sheriff or other officer to whom such 
writ shall be directed; and every such writ 
shall be made returnable on some day in 
terin^ not being less than fifteen daysmfeer 
the teste thereof, and shall bear teste on the 
day of the issuing thereof, whether in term 
or in vacation ; and if such writ of distringas 
shall be returned non est inventus and nulla 
bona, and the party suing out such %vrit 
shall not intend to proceed to outlawry or 
waiver, according to the authority herein¬ 
after given; and any defendant against whom 
such writ of distringas issued shall not ap¬ 
pear at or within eight days inclusive after 
the return thereof, and it shall he made 
appear by affidavit, to the satisfaction of the 
court out of which such distringas issued, 
or in vacation, of any Judge of either of the 
said courts, that due and proper means were 
taken and used to serve and execute such 
writ of distringas, it shall be Ic^wful for such 
court or Judge to authorise the party suing 
out such writ to enter an appearance for 
such defendant, and to proceed thereon to 
judgment and execution.’’ If the distringas 
can be executed, a distress is made on the 
defendant’s chattels to the amount of 40s., 
or less if he have no rooie, and on the n'lith 
day iuclusive after the return day of the 
distringas, the plaintiff may enter an appear¬ 
ance without any leave or affidavit, provided 
the defendant have not done so. Upon an 
appearance entered, the defendant is entitled 
to have his goods hack again. As to the 
distringas to compel a defend mt in replevin 
to appear, after the plaint has beer, removed 
into a superior court, see Chit, Arch, Prac. 
707 , A distringas nuper vicecomitem, to 
compel the late sheriff to bring in the body, 
is obsolete. Ibid, 554. 

2. A distringas in detinue, a special writ 
of execution to compel defendant to deliver 
the goods by repeated distresses of his chat¬ 
tels ; or a scire facias might be issued against 
any third person in whose hands they may 
happen to be, to show cause why they should 
not be delivered; and if the defendant still 
continue obstinate, then (if the judgment 
have lietn by default or on demurrer), the 
sheriff shall summon an inquest to asc'Ttain 


the value of the goods and the plaintiff’s 
damages, which (being either so assessed, or 
hy the verdict in case of an issne) shall be 
levied on the goods or person of the defen¬ 
dant. ^ 1 Bol, Ah, 737* As to Distringas b 
quare impedit, see Quark Impbdit. 

3. Distringas juratores, a process issuing 
out of the Queen’s Bench and Exchequer 
of Pleas upon the jurors making default (as 
is supposed) at the return of the rentre 
facias, commanding the sheriff to distrain 
the jurors already returned on theoeistVe, by 
their goods, so that he may have their bodies 
before the Queen at Westminster, on a day 
therein mentioned, to make a certain jury 
between the parties, &c. fn practice, how¬ 
ever, the oeittre and distringas are sued out 
at the same time, and upon being delirerHi 
to the sheriff or his agent, he immediatrly 
returns them, and causes the jurors to l»e 
summoned, who afterwards appear at the 
place of trial according to the exigency of 
the writ and summons. This is when the 
trial is intended to be at bar: but if it be 
intended to be at Nisi Prius, the centre is 
made returnable forthwith, and the distringas 
before the Queen or the Barons of the Ex¬ 
chequer on the return day next after the 
time at which the cause is intended to be 
tried, unless before that time the chief jus¬ 
tice or Che judges of assize should come on 
a certain day therein mentioned to the place 
intended for trial, and which of course is 
always the case, and this sheriff accordingly 
summonses the jury to attend at the time and 
place mentioned in the clause of Nisi Prius, 
The distringas, except in trials at bar, may 
be tested iu term or vacation on a day sub¬ 
sequently to the teste of the centre. It is 
returnable on a day in term after the sittings 
at which the trial takes place, or if at the 
assizes, generally on the first day of the 
term after the trial; at law, on the dav on 
which the trial is to be had. Chit, Arch. 
Prac, 249. As to distringas in outlawry, 
see Outlawry. 

In equity, a distringas is issued iu these 
two cases :— 

1. Against a corporation aggregate; the 
first process to compel appearance is dis¬ 
tringas, and on its return, an alias distringas, 
and then a pluries are issued, and upon the 
return of the latter, if default is made, an 
order nisi for a sequestration is obtained as 
of course, and if no cause shewn, the order 
will be made absolute. 11 Geo. IV., & 1 
Win. IV.. c. 36. 

2. By 5 Viet., c. 5, § 4, the Court of 
Chancery may, on motion or petition in a 
^mma^ way, without bill filed, restrain the 
Bank of England or other public company 
from permitting a transfer of stock or shares, 
or from paying auy dividend. And by Or¬ 
ders of Chancery, 17th November, 1841, 
the mode of proceeding, by writ of distringas 
on stock under that statute, is regulated. 

DISTURBANCE, the wrongful obstruction 
of the owner of an incorporeal herediUnneiit, 
in its exercise or enjoyment. There are fi»c 
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sorts of this injury, viz., disturbance of (1) i 
franchise, (2) common, (3) ways, (4) tenure,' 
and ^5) patronafre. 3 Com. MO. 
DISTURBER. If a bishop refuse or neglect 
to exaiiiinC or admit a patron’s clerk, witb- 
om reason assigned or notice given, he is 
stjled a disturber by the law, and shall not 
hare any title to present by lapse ; for no 
man shall take advantage of his own wrong. 
2 Bl. Com. 278. 

DIITaY, the manner of proceeding against a 
criminal in the Court of Justiciary. Scotch 
Term, 

DITTO [deito, Ital.], the aforesaid, or the 
same. 

divan [an Arabic or Turkish word], a coun- 
ril-rooiii. 

DIVERSITY, a plea by a prisoner in bar of 
execQtion, alleging that he is not the same 
who '.vas attainted; upon which a jury is 
immediately impanelled to try the collateral 
issue thus rais^, viz., the identity of the 
person; and not whether he U giiiltvor in¬ 
nocent, for that has been already decided. 
4 Bl. Com. 396. 

DIVEST. See Dbyrst. 

Divide d impera, cum radix et vertex imperii in 
ohedientium consensu rata sunt. 4 Inst. 35.— 
(Diride and govern, since the foundation and 
crown of empire are established in the con¬ 
sent of the obedient.) 

DIVIDEND, a share, the part allotted in divi. 
sion; the interest paid on the public funds; 
the division of a bankrupt’s effects, which is 
prorided for by the 5 a 6 Viet., c. 122, §§ 
27, 55. anl General Orders of 12th Novein- 
Iter, 1^2; and insolvents’ dividends by 1 & 

2Vict., c. no. 

DIVTDENDA, an indenture; one part of an 
indenture. Old Records. 

DiriM/io, non interpretatio est, qua omnino 
recedit i literd. Bacon.—(It is guessing, not 
ioterpretation, which altogether differs from 
the letter.) 

divine service, tenure by, an obsolete 
holding, in which the tenants were obliged 
to do some special divine services in certain, 
u to sing so many masses, to distribute such 
s sum in alms, &c. lAtt. § 137. 

DIVT.SA, a device, award, or decree; also a 
devise; also bounds or lirmts of division of 
s parish or farm, &c. Cotrel, Also a court 
held on the boundary, in order to settle dis- 
petes of the tenants. Anc. Inst. Eng. 
Dieinbilis in semper divisibilia. —(A' thing di- 
Tl«ible may be for ever divided.) 

DIVORCE [dfvortium'i, the dissolution of the 
marriage contract; it is either total, h n/n- 
sulo matrimonii; or partial, k memd et 
thoro. Bee the phrases. 

As the ancient Hebrews paid a stipulated 
price for the privilege of marrying, they 
seemed to consider it the natural consequence 
of makjiig a payment of that kind that they 
should be at liberty to exercise a very arbi- 
traiy power over their wives, and to renounce 
or mvoree them whenever they chose. This 
state of things, as Moses himself very clearly 
saw, was not eqnitable as respected the 


woinan, and was very often injurious to both 
parties. Finding himself, however, unable 
to overrule feelings and practices of very 
ancient standing, be merely annexed to the 
original institution of marriage a very serious 
adinoiiition to this effect: viz., that it would 
be less criminal for a man to desert his father 
and mother than, witiiout adequate cause, to 
desert bis wife. He also laid a restrictiuii 
upon the power of the husband so far as 
this, that he would not permit him to repu¬ 
diate the wi^e without giving her a bill of 
divorce. He further enacted that the hus¬ 
band might receive the repudiated wife back, 
in case she had not, in the meanwhile, been 
married to another person. 

He bad liberty to divorce berifhe saw in her 
the nakednen of a thing. These expressions, 
however, were sharply contested as to their 
meaning in the later times of the Jewish 
nation. The school of Hillel contended that 
the husband might lawfully put away the 
wife for any cause, even the smallest. The 
mistake committed by the school of Hillel 
in taking this ground was, that they con¬ 
founded moral and civil law. It is true, at 
far as the Mosaic statute or the civil law was 
concerned, the husband had a right thus to 
do; but it is equally clear that the ground 
of legal separation must have been, not a 
trivial, but a prominent and important one, 
when It was considered that he was bound to 
consult the rights of the woman, and was 
amenable to his conscience and his God, 
The school of Shammai explained the phrase 
** nakedness of a thing,** to mean actual 
adultery. This interpretation of the phrase 
givea to the low, a moral aspect, aud assigns 
a reason, as the ground of divorce, of the 
truest moral nature; but the truth is that 
the phrase, in itself considered, will not bear 
this interpretation, and the law, beyond 
question, was designed to be merely a civtl 
and not a moral one. Jahn*s Bib. Antiq.,ch. 
X., § 160. 

Divortium dicitur h divertendo, quia vir diver- 
titur ab uxore. Co. Lit. 235.—(Divorce is 
called from divertendo, because a man is 
diverted from his wife.) 

DO, UT DBS (I give, that you give). 

DO, UT FACIAS (I give, that you perform). 

DOCKET, or DOGGED, a list; a brief writing 
on a small piece of paper or parchment, con¬ 
taining the effect of a greater writing; a 
register. Also the entry made by the secre¬ 
tary of bankrupts, when a petitioning cre¬ 
ditor’s affidavit of debt is lodged with him 
for the purpose of issuing a fiat in bank¬ 
ruptcy, technically called ** striking a doc¬ 
ket.” 

DOCTORS’ COMMONS, an institution near 
St. Paul’s Cathedral, where the ecclesiastical 
and admiralty courts are held, In 1768 a 
royal charter was obtained, by virtue of 
which the members of the society and their 
successors were incorporated under the nan>e 
and title of ” The College of Doctors of 
Laws exercent in the Ecclesiastical and Ad¬ 
miralty Qourts.” The college consists of a 





DOM 


D03I 


( 190 ) 


president (the Dean of the Arches for the 
time bein^) and of those doctors of iaivs 
who, havinir regularly taken that decree in 
either of the Universities of Oxford and 
Cambridfi^e, and having been admitted advo¬ 
cates in pursuance of the rescript of the 
Archbishop of Canterbury, shall have been 
elected fellows of the college in the manner 
prescribed by the charter. 

DOCUMENTS, reoon^ writings, pr^pts, 
instmctions, or directions. 

DOG'DRAW, the manifest deprehension of 
an offender against venison in a forest, when 
he is found drawing after a deer by the scent 
of a hound led in his hand; or where a per¬ 
son has wounded a deer or wild beast, by 
shooting at him or otherwise, and is caught 
with a dog drawing after him to receive the 
same. Manwood, p. 2, c. 8. 

DOGGER, a light ship or vessel; dogger-JUh, 
fish brought in ships. 

DOGGER-MEN, fishermen that belong to 
dogger-ships. 

DOITiClN, or DOIT, a base coin of small 
value, prohibited by 3 Hen. V., e. 1. 

DO LAW [/flctrc legem], to make law. 

DOLE, the act of distribution or dealing. 

DOLB-P18H, the share of fish which the 
fishermen yearly employed in the north seas 
customarily receive for their allowance. 

DOLE-MEADOW, one wherein divers persons 
have a share. 

DOLI CAPAX (capable of crime). 

DOLI INCAPAX (incapable of crime). 

DOLG-BOTE \dolg. Sax., wound, and hote, 
recompeoce], a recompence for a scar or 
wound. 

Dolosue versaiur generalibus, 2 (Jo. 34.—(A 
deceiver deals in geuerals.) 

Dolus auctoris non nocet sudcessori, —(The 
fraud of a jmssessor prejudices not the suc¬ 
cessor.) 

Dolus dircuitu non purgatur. Bacon.—(Fraud 
is not purged by circuity.) 

Dolus est machinatio cum aliud dissimulat aliud 
agit. Lane 47.—(Deceit is an artifice, since 
it pretends one thing, and does another.) 

DOMBOC, orDOMBEC [Sax,], dome-book. 

DOME, or DOOM [Sax.], a judgment, 
sentence, or decree. 

DOME BOOK [libef judicialis], a book com¬ 
posed under the direction of Alfred, for the 
general use of the whole kingdom, containing 
the local customs of the several provinces of 
the kingdom. This liook is said to have 
been extant so late as the reign of Edward 
IV., hut it is now lost. It probably contained 
the principal maxims of the common law, the 
penalties for misdemeanours, and the forms 
of judicial proceedings. Thus much at least 
may be coUected from the injunctions to 
observe it which were found in the laws of 
Edward the Elder, son of Alfred. 1 Bl, 
Com, 64. 

Alfred has generally been styled the legum 
Anglicanarum conditor, as Edward the Con¬ 
fessor is the restitutor j but, Palgrave says, 
** the authentic code of the legislature does 
not support these assertions. The laws of 


Alfred abound in valuable regulations of 
criminal jurisprudence, hut they are entirely 
silent with respect to those institutions wliich, 
according to later historians, are to be ascribed 
to his sound policy and wisdom.** Rise and 
Prog, of Eng. Commonwealth, 46. 

DOMESDAY, or DOMESDAY-BOOK [Uher 
judiciurius vel eensutUs Angliee], a most 
ancient record made in the time of William 
the Conqiwror, and now remaining in the. 
Exchequer fair and legible, consisiiiig of two 
volumes, a greater and a lesser ; the greater 
containing a survey of all the lands in Eng¬ 
land, except the counties of Northumber¬ 
land, Cumberlaud, Westmoreland, Durham, 
and part of Lancashire, which, it is said, were 
never surveyed; and excepting Essex, 
Suffolk, and Norfolk, which three last are 
comprehended in the lesser volume. There 
is also a third book, which differs from the 
others in form more than in matter, made 
by the command of the same king. And 
there is a fourth book kept in the Exchequer, 
which is called Domesday, and, though a very 
large volume, is only an abrid^ent of the 
others. Likewise a fifth book is kept in the 
Remembrancers' Office in the £xcbequ(>r 
which has the name of Domesday, and U the 
very same with the fourth abore mentioned. 
Our ancestors had many dome-books. The 
question whether lands are ancient demesne 
or not, is to be decided by the Domesday 
of Wm. I., whence there is no appeal. 
The addition of dag to this Dome-book, was 
not meant with any allusion to the final day 
of judgment, as most persons have conceived, 
but was to strengthen and confirm it, and 
sipifies the judicial decisive record or book 
of dooming justice and judgment. iSprfmoa. 

DOMESMEN [hence, JPg dome, 1 judge], 
Judges or men appointed to doom and de¬ 
termine suits and controversies. See Dats- 

MBN. 

DOMESTICS, menial servants, so called from 
being iHtra mania (within the walls). The 
contract between them and their master 
arises upon the hiring. In this country it is 
usual to engage domestic servants ai a fixed 
amount of wages per annnm. But there is 
generally no express stipulation as to the 
time that the service is to last; and when the 
terms are not otherwise defined, the contract 
is thus understood, that either party may de¬ 
termine the service at pleasure, upon a 
month’s warning or upon payment of a 
month’s wages. A clerk or person who 
serves in an office of business, though em¬ 
ployed in some sense tnfru mania, is never¬ 
theless no menial within the sense here used. 
If hired without any mention of time, he is 
engaged by the year (at least if tbe wages be 
payable by the year or quarter), and cannot 
be turned off at a month's notice, like a 
common domestic. 2 Step, Com, 270. 

DOMICELLUS, a better sort of servant in 
monasteries; also an appellation of a king’s 
bastard. Encyc, Lond, 

DOMICILE, a place where a penon has his 
home. 
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By the term *' domicile,” in its ordinary 
icceptatioo, is meant the place wliere a per- 
lon lifes, or has his home. In this sense, 
tb« place where a person has his actual 
retidencf, inhabitancy, or commorancy, is 
sometimes called his domicile. In a strict 
ud legal sense, that is properly the domi¬ 
cile of a person where be has bis true fixed 
permanent home and principal establish- 
meot, and to which, whenever he is absent, 
be has the intention of returning {animus 
nmiendi). 

Two things, then, most concur to consti¬ 
tute domirSe: first, residence; and, se¬ 
condly, the intention of making it the home 
of the parly. There most be the fact, and 
ibe intent; for, as Pothier has truly ob- 
serred, a person cannot establish a domicile 
in a plaee, except it be animo et facto. 

mm these considerations and rules the 
general conclusion may be deduced, that 
domicile is of three sorts: domicile by birth, 
domicile hy choice, and domicile by opera¬ 
tion of law. The first is Che common case 
of the place of birth, domieiUum oripinis : 
the teeood is that which is voluntarily ac¬ 
quired by a pMy, propria marie $ the last 
if conscqaenttal, aa that of the wife arising 
from marriage. Stonfs Confi. of Law, 

a . iti. 

GERIUM, power over another; also, 
dasger. Bract. 1. 4, t. 1, c. 10. 

DOxMlNA, a title given to honorable women, 
who anciently, in their own right of inheri- 
ttoce, held a barony. 

DOMINANT TENEMENT, a term used in 
the Scotch law in the constitution of servi- 
todes, and means the tenement or subject in 
favour of which the service is constituted, as 
the tenement over which the servitude ex¬ 
tends, is called the aerrient tenement. Bell. 
DOMINICA IN RAMIS PALMARUM, Palm 
Suodiy. 

DO^IINICAL, that which denotes the Lord’s 
Day, or Snnday. 

DOMINICIDB xdondnMS, Lat., master, and 
onfe, to kill], the act of killing one’s lord 
or master. 

D0MINIU51 DIRBCTUM.and DOMINIUM 
UTILB, Scotch terms distinguishing the 
nefau of the superior and vassal. 

Dwtaani aoa potest esse m peadenti. —(Lord- 
diip cannot be in depending.) 

D^IMINUS, this word, prefixed to a man’s 
Dsme, in ancient times, nsOally denoted him 
s knight or a clergyman, a gentleman or a 
loid ^ the manor. 

Ddatnt odiiramifib aoa potest elienare.^{A 
lord someUmes cannot alienate.) 

Dnuaaf oqpsfalif loco haeredis habetur, quoties 
per drfeetmm vel delictum, eniinguitur son- 
pus sm tenentis. Co. Lit. 13.-—(The 
lopreme lord takes the place of the heir, as 
often as the blood of the tenant is extinct 
throQgh deficiency or crime.) 

DosittBs ffoa mnritahit papism nisi semel. 
Co. Lit. 79.—(A lord cannot marry a ward 
bat once.) 

DOMINUS uns, an advocate who, after the 


death of his client, prosecuted a suit to sen¬ 
tence for the executor’s use. Civil Law. 

DOMIT-^ NATURiE, tame and domestic 
animals, as horses, kine, sheep, poultry, &c. 

DOMITELLUS, a title anciently given to the 
French Kings’ natural sons. See Domi- 

CBLLU8. 

DOMO REPARANDA, a writ that lay for 
one against his neighbour, by the antici¬ 
pated fall of whose house he feared a damage 
and injury to bia own. Reg. Orig. 153. 

DOMUS CONVERSORUM, an ancient house 
built or appointed by King Henry III. for such 
Jews as were converted to the Chrisrian 
faith; but King Edward who expelled 
the Jews from this kingdom, deputed the 
place for the cnetody of the rolls and records 
of the Chancery. 

DOMUS DEI, the House of God, applied to 
many hospitals and religious houses. 

Damns sua cui^ est tutissimum refugium. 5 
Rep, 92.—(To every one his own house is 
the safest refuge.) 

Dona elandestina sunt semper suspidosa. 3 Co. 
81.—(Clandestine gifts are always suspicious.) 

DONARY, a thing given to sacred uses. 

DONATIO CAUSA MORTIS, a gift in pros¬ 
pect of death; a death-bed disposition; it 
IS a sort of amphibious gift, between a gift 
inter tivos and a legacy, and it is not valid; 

(1), unless the gift be with a view to the 
donor’s death; (2), unless it be conditioned 
to take effect only on the donor’s death, by 
bis existing disorder, or in his existing ill¬ 
ness; and (3), unless there be an actual 
delivery of the subject of donation. There 
may be a good donation of anything which 
has a physical existence, and admits of a 
corporu delivery: as jewels, gems, a hag of 
money, a trunk of goods, and even of things 
of bulk, which are capable of possession by 
a symbolical delive^; such as goods in a 
warehouse, by a delivery of the key of the 
warehoase. All negotiable notes and bills 
of exchange, exchequer and bank notes, 
bonds and mortgages, may be the subjects 
of a donatio mortis causd. 

It differs from a legacy in these respects:— 

(1) It needs not be proved, aay, it cannot be 
proved as a testamentary act in tlie ecclesi¬ 
astical courts; for it takes effect as a gift 
from the delivery by the donor to the donee 
in his life-time. (2) It requires no assent 
or other act on the part of the executor or 
Bfiministrator to perfect the title of the 
donee. It differs from a gift inter vivos, in 
several respects, in which it resembles a 
legacy, (1) It is ambulatory, incomplete, 
and revocalde, during the donor’s life-time. 

(2) It may be made to the wife of the donor. 

(3) It is liable to the debts of the donor 
upon a deficiency of assets. 

The eccleslustical courts have no jurisdic¬ 
tion in these cases, and courts of equity 
maintain a concurrent jurisdiction in all 
cases of such donations, where the remedy 
at common law is not adequate or complete. 
Story*s Eg. Juris., vol. I,p. 485; Williams* 
Executors and Administrators. 
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Donatio non prasumitur .—(A gift is not pre¬ 
sumed.) ' 

Donatio perjiciturpossessione accipientis, Jenk. 
Cent. 109.— (A gift is perfected by possession 
of the receiver.) 

Donatio principis intelligitur sine prajudicio 
tertii. Davis, 75 h.—(A gift of the prince is 
understood, without prejudice of a third 
party.) 

Donationum alia peffecta, alia incepta et non 
per/ecta ; ut si donatio Uctafuit et concessa, 
ac traditio nondwn fuerit subsecuta, Co. 
Lit. 5b.—(Some gifrs are perfect, others 
incipient or not perfect; as if a gift were 
read and agreed to, but delivery had not then 
followed.) 

Df)NATIVE, a species of advowson, when the 
Queen or any subject by her licence founds 
a church or chapel, and ordains that it shall 
he merely in the gift or disposal of the 
patron; subject to her visitation only, and 
nut to that of the ordinary; and vested 
absolutely in the clerk by the patron’s deed 
of donation without presentation, institution, 
or induction. This is said to have been 
anciently the only w^ of conferring eccle¬ 
siastical benefices in England. If the patron 
once wave the privilege of donation and 
present to the bishop, and bis clerk is ad¬ 
mitted and instituted, the advowson becomes 
presentative, and shall never be donative any 
more. 2 Bl, Com, 23, 

DONATORY, tlie person on whom the King 
bestows his right to any forfeiture that has 
fallen to the Crown. Scotch Law, 

Donatur nuntfuam desinil oossidere anteguam 
donatarius incipiat possiaere. Dyer, 281.— 
(He who gives never ceases to possess before 
tliat the receiver begins to possess,) 

DONEE [dofio, Lat.], one to whom a gift is 
made. 

DON GRANT ET RENDER, a fine sur, was 
a double fine, comprehending the fine sur 
cognizance de droit come ceo, fyc,^ and the 
fine sur concessit, and might have been used 
to create particular limitations of estates; 
whereas tlie fine sur cognizance de droit come 
ceo, ^c., conveyed nothing hut an absolute 
estate, either of inheritance, or at least of 
freehold. 1 Step Com. 619. 

DOMS CONDITIONALIBUS, Statute de, 
13 Edward 1., a. d. 128b. At the date of 
this statute a gif: to a man and the heirs of 
his body, provided that if he had no heirs 
the lands to revert, was construed to give 
the donee a conditional fee, which enabled 
him, after issue begotten, to alien the land, 
and thereby to disinherit the issue, and to 
deprive the donor of his right of reverter. 
This interpretation is declared by this sta- 
tute to he contrary to the minds of the 
givers, and the form expressed in the gift 
wherefore it is ordained that the*'will of 
the giver, according to the form in the deed 
of gift manifestly expressed, be henceforth 
observed ; so that they to whom the land is 
given under such condition, shall have no 
power to alien the land so given, but that it 
shall remain unto the issue of them to whom 


it is given after their death, or shall revert 
to the giver or his heirs if issue fail, or there 
is no issue at all. And if a fine he levied 
hereafter upon lands so given, it shall be 
void in law.” The intolerable mischief in< 
troduced by this statute was got rid of h]| 
the fictitious proceedings of common reco¬ 
veries, which were abolished by 3 & 4 Woi. 
IV., c. 74, an act that has completely un. 
fettered these estates. 

DONOR, a giver, a besiowcr, one who gives 
lands to another in tail, Ac. 

DOOM, judicial sentence; judgment. 

DOOMSDAY-BOOK. See Oohbsday-book. 

DORMANT PARTNE RS, those whose names 
are not known or do not appear as partners, 
but who nevertheless are silent partners, 
and partake of the profits, and thereby be¬ 
come partners, either absolutely to all in¬ 
tents and purposes, or at all events, in 
respect to third parties. Dormant pariners, 
in strictness of language, mean those who 
are merely passive in the firm, whether 
known or 'unknown, in contradistinction to 
those who are active and conduct the busi¬ 
ness of the firm, as principals. Unknown 
partners are properly secret partners; but 
in common parlance they are usually desijr- 
nated by the appellation of dormant partners. 
They are held responsible as partners until 
retirement to third parties, although they 
may not be so chargeable inter sese, Stnry 
on Partnership, 96, 113, 155, 350; Gowos 
Partnership : Collger on Partnership, 

Dormiunt aliguando leges, nunquam moriuntur. 
2 Inst. 161.-—(The laws sometimes siet‘{i, 
never die.) 

DORTURE [contracted from dormiture], a 
dormitory; a place to sleep in. 

Dos rationabilis vel legitima est cujusUbet ffs- 
Herts de quocunque tenemento tertia pars 
omnium terrarum et tenementorum, qudt rir 
suus tenuit in dominico suo ut de feodo, 4'^. 
Co. Lit. 336.—(Reasonable or legitimate 
dower belongs to every woman of a third 
part of all the lands and tenements of which 
her husband was seised in bis demesne, as of 
fee, &c.) 

Dos de dote peti non debet, 4 Ci>. 122.—CDowcr 
from dower ought not to be sought.) 

DOSSALE, hangings of tapestry. 

DOTAL, relating to the portion of a woman; 
constituting her portion; comprised in her 
portion. 

dotation, the act of giving a dowry or 
portion; endowment in general. 

DOTE ASSIGNANDA, a writ that lay for a 
widow, where it was found by office that the 
king’s tenant seised of lands in fee, or fre- 
tail, at his death, and that be held of the 
king in* chief, &c. F, N, B, 26. 

Orig, 297. 

DOTE UNDE NIHIL HABET, a writ of 
dower that lies for the widow against the 
tenant, who bought land of her husband in 
his lifetime, whereof he was solely seised in 
fee-simple or fee-tail, and of which she is 
clowable. F. N. B, 147. 

Doti lex facet; pramum pudoris est, idebpor* 
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catur. Co. Lit. 31.—(The law favonra 
dower; it is the reward of chastity^ therefore 
ia reserted.) 

DOTIS ADMINISTRATIONE, admeadure- 
uieot of dower, ivhere the widow holds more 
than her share, &c. 

DOUBLE AVAIL OF MARRIAGE, the 
double of the value of the vaasars wife^a 
tocber, due to the superior, because he re¬ 
fused a wife eaual to him when offered by 
the aaperior; but ibis is modified to three 
rears* rent of the vassal's free estate. Scotch 
Law, 

DOUBLE or TREBLE COSTS, the true 
mode of esUmatin;; the amount of double 
cosu was, first to allow the prevailing party 
the sinele costs, including the expenses of 
witneises, counsels' fees, &c, and then allow 
him one half of the amount of the single 
roiu, without deducting counsels' fees, Ac. 
Trr6/f cosu consisted of the single costs, half 
of the single coats, and half of that half. But 
these costa are now repealed by 6 & 6V., c. 97, 
nhich enacts that the successful party sb^l 
be entitled only to full and reasonable costs, 
to be taxed by the proper officer, which tax¬ 
ation shall, as in ordinary cases, be subject 
to review. 

DOUBLE, or TREBLE DAMAGES, they 
are given, in some cases, by particular sta¬ 
tutes, but at common law the damages are 
always single. They are not reckoned in 
the same manner as double and treble 
costs were, but arithmetically. 

DOUBLE INSURANCE, where a person, 
being fully insured by one policy, effects 
another on the same subject with some other 
•tisurers, the assured may recover the amount 
of his actual loss against either set of under¬ 
writers. Bnt as an insurance is a contract 
of indemnity only, the law will not allow 
him to recover beyond that amount; and if 
he thm obtain full satisfaction upon either 
of his policies, the underwriters upon this 
are entitled to contribution from the under¬ 
writer upon the other. Park on /nsnronce, 
422 . 

IXIUBLE PLEADING, this is not allowed 
either in the declaration or subsequent plead¬ 
ings. lU meaning with respect to the 
former, is, that the declaration must not, in 
support of a single demand, allege several 
distinct matters, by any one of wbicli that 
demand is sufficiently supported. With re¬ 
spect to the subsequent pleadings, the mean- 
iog is, that none of them u to contain 
several dUtinct answers to tliat which pre¬ 
ceded it; and the reason of the rule iu each 
case, is, that such pleading tends to several 
issfies in respect of a single claim. 

The object of this rule being to enforce a 
single issue npon a single subject of claim, 
admitting of several issues, where the claims 
are distinct, the rule is accordingly carried 
no further than this in its application. The 
dedaration, therefore, may, in support of 
sswroi denumde, allege as many distinct 
matters as are respectively applicable to 
each. ^ So the plea, thoogh it must not con¬ 


tain several answers to the whole cf the 
declaration, may nevertheless make distinct 
answers to such parts of it as relate to dif¬ 
ferent matters of claim or complaint; the 
power, however, of alleging in a plea distinct 
matters, in answer to such parts of the 
declaration as relate to different claims, 
seems to be subject to this restriction,—that 
neither of the matters so alleged be such as 
would alone be a sufficient answer to the 
whole. So iu the replication and other sub¬ 
sequent pans of the series, a severance of 
pleading may take place in respect of several 
subjects of claim or complaint. 

A }>ieading will be double that contains 
several answers, whatever be the class or 
quality of the answer. Matter will suffice 
to make a pleading doable thou|^b it be ill 
pleaded, but matter immaterial cannot 
operate to make a pleading double. No 
matter will operate to make a pleading 
double, that is pleaded only as necessary in- 
duccoieni to another allegation: No mat¬ 
ters, however multifarious, will operate to 
make a pleading double, that together con¬ 
stitute but one connected proposition or 
entire point. Step, Plead, 285. 

DOUBLE complaint, a grievance made 
known by any clerk or other to the arch¬ 
bishop of the province against an inferior 
ordinary, for delaying or refusing to do jus¬ 
tice in some cause ecclesiastical, as to give 
sentence, institute a clerk, &c.; and seems 
to be termed a double quarrel, because it is 
most commonly made against both the Judge 
and him at whose suit justice is denied or 
delayed; the effect whereof is, that the 
arebbisbup taking notice of the delay, directs 
his letters, under his aulbcntical seal, to all 
clerks of his province, commanding them to 
admonii^b the ordinary, within a certain num¬ 
ber of days, to the justice required, or other¬ 
wise to appear before him or his official, and 
there allege the cause of bis delay; and to 
signify to the ordinary that if he neither per¬ 
form the thing enjoined, nor appear and 
show cause against it, be himself, in his 
court of audience, will forthwith proceed to 
do the justice that is due. Cowell, 
DOUBLE RENT. By U Geo. IL, c. 19, 
§ 18, it is enacted, that in case any tenant or 
tenants shall give notice of his, her, or their 
intention to quit the premises, and shall not 
accordingly deliver up the possession thereof 
at the time in such notice cootainetl, the 
smd tenant or tenants, his, her, or their 
executors or administrators, shall, from 
thenceforward, pay to the landlord double 
the rent or sum which be, she, or they should 
otherwise have paid. A tenant who has 
given notice, and paid double rent, may quit 
without fresh notice. The acceptance of 
single rent, which has accrued due subse¬ 
quently to the notice, is, it seems, a waiver 
of the* landlord’s right to double rent, al- 
tbongh it does not necessarily imply that the 
tenancy should coutinue. The aouble rent 
is recoverable either by distress or action at 
law. 

p 
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DOUBLE VALUE. By 4 Oeo. II., c. 28, 
§ 1, it b enacted, that il any tenant or tenants 
for life, or tenants for years, or persons com- 
inif in under or in collusion with them, bold 
over any lands, tenements, or hereditaments, 
after the determination of their estates, after 
demand made, and notice ta writma given, 
for deKvering the possession thereof hy the 
landlord, or the person haring the reversion 
or remainder therein, or his agent thereunto, 
lawfully authorised, such tenant or tenants 
so holding over, shall pay to the person so 
.kept out of possession, at the rate of dwble 
the yeaWy value of the lands, tenements, and 
hcrraitaments ao detained, for so long a time 
as the same are detained; to be recovered 
by action of debt, against which recovery 
there shall be no relief in eouity. 

DOUBLE VOUCHER, when a recovery 
was bad, and an estate of freehold was 
first conveyed to any indifferent person 
against whom the praeipe was brought, and 
t&n he vouched the tenant in ti^, who 
vouched over the common vouchee. For if 
a recovery were had immediately against a 
tenant in tail, it barred only such estate in 
the premises of which he was then actually 
seised, whereas, if the recovery were bad 
’against another person, and the tenant in 
•tail were vouchee, it barred every latent right 
and interest which he might have in the 
lands recovered. Recoveries are now abo^ 
lislied by 3 & 4 Wm. IV., c. 74. 

DOUBLES, letters patent. Cowell, 

DOUBTFUL SEX. The ancients have several 
fables founded on the idea of the union of 
the qualities of the male aud female in the 
same individual. One of the personages 
who was supposed to be thus endowed was 
named Hermaphroditus, t. c., Mercurio Fe* 
nut, for is Mercury, and ’A^poSlry is 
Venus. This Hermaphroditus, according to 
the classic fable, was the son of Mercury by 
his sister Venus. In those woods where he 
frequently hunted, a nymph called Salmacis 
lived, who ^eatly admired him; for he was 
very beautiful, but a great woman-hater. 
She often tempted the young man, but was 
often repulsed, yet she did not despair. She 
lay in ambush at a fountain where he usually 
came to bathe, and, when he was in the 
water, she also leaped in; but neither so 
could she overcome bis extraordinary mo¬ 
desty. Thereupon, it is said, slie prayed to 
the gods above, that the bodies of both might 
become one, which was granted. Herma¬ 
phroditus was amazed when he saw this 
change of his body; and desired that, for his 
comfort, some other person might be like 
him. He obtained his request; for whoever 
washed himself in that fountain (called Sal¬ 
macis, in the country of Caria,) became an 
Hermaphrodite, that is, had both sexes. 
Owd*t Metam.^ L 4. 

From this modest youth, then, came the 
term, as applicable to this class of beings. 
The researches of modern anatomists have 
completely set at rest the loog-dehated 
question of bermaphrodism, in the vulgar 
acceptation of the word. It is anatomicdly 


and phyaiologically iinpoisible. Yet is fl 
equally well eatabliahed that many cases ef 
extraordinary mal-conformationa have oc¬ 
curred, but they are either males, with some 
unusual organization or position of the uri¬ 
nary or generative organs; or females with 
an enlarged clitoris, or irolapsed otemt; or 
individuals in whom the generative organs 
have not produced their usual efeet in kiilo- 
eneing the development of the body. Thas 
il is evident that instead of comlniung the 
powers of Imth sexes, they are for the most 
part incapable of exerting any sexual func¬ 
tion. 

Vet the prejudices of undent nations teem 
to have marked these unfortanale IndividDals 
as obiecta of peraecntion, and to have sub¬ 
jected them to the operation of the most 
ahanrd and cruel laws. Diodoroa meo- 
tiona thag they bad been burnt by the 
Athenians and Romani. At an eariy Mriod 
of Roman history, a law was enacteo that 
every child of this description riiould besbol 
np in a chest and thrown into the sea; and 
Livy gives an instance, where, on some diffi¬ 
culty with respect to the sex of a newly-bom 
Infant, it was directed to be thrown into the 
sea^fongsM fadtm et tmrpe proUgimm. 
JAoy^ xxviL 37; Bedropuu, iv. 36. The 
Jewish Talmud, we are told, contains many 
ordinancea fonnded on the apparent pred<^ 
minance of aex. The canon and dvU laws 
have also many enactments concerning them. 
An old French law allowed them gr^t lati¬ 
tude. It enacted that they should choow 
one aex, and keep to it. The Hindoo Insti¬ 
tutes of Menu provide for singular contin¬ 
gencies. The Ckineee, by DaoU, rd. i. p. 
221. These absurd notions and practices 
have now disappeared; but the subject is 
important on manv accounts, as these nn- 
usnal deviations often render the aex of an 
individual doubtful, and impose eveo on 
professional men. 

Our common law on this subject m thus 
laid down : a monster having defemnity in 
any part of its body, yet if it bave^ haman 
shape, may inherit. And every heir is either 
a male, or a female, or an hermaphrodite, 
that is, both male and female. And an 
hermaphrodite, who it also called oiMbiopyiMi^ 
shall be heir either as a male or female, ac¬ 
cording to that kind of sex which prevails, 
and accordingly it ought to be baptised. The 
same ru\o^hermapkrodita tom mewcMlo quern 
foanitue comparaiuln eeamdmn preevelaeeu- 
iiam seseue mealueeuHe —^guides in cases 
concerning tenants by the courtesy. 2 BU 
Com, 247. 

M. St. Hilaire remarks that ** legislation, 
admitting only two grand chases m indivi¬ 
duals on whom it Imposes dutlM, and grants 
different and almost opposite rights, accord¬ 
ing to their aex, does not truly embrace the 
entire of the cases; for there are subjects 
who have really no sex, auch as neu^ her¬ 
maphrodites, and hermapbitkUtes mixed by 
superposition; and on the other hand, cer¬ 
tain individuals, the bisexual hermaphro¬ 
dites, who present the two sexes united io 
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the same degree." Lancet^ N, S., vol. xii. 
p. 48. 

DOW r<fo, Lat.], to give or endow. 

DOW-PURSB. a considerable sum of money 
was anciently pat into a plate, and presented 
by the bridegroom to the bride on the wed- 
ding night as a sort of purchase of her 
person. Old SehoUatt. This custom was 
not peculiar to Rome; it obtained among 
the Greeks iSp$pup 8»por) likewise, as among 
the Jews, and is found among many eastern 
nations. It also prevailed under the name 
of morgengabe, or morning present, over a 
great part of the north of Europe, where 
some faint traces of it are still to be found; 
and something of the kind was customary in 
many parts of England, and perhaps is so 
still, under the name of dow-'purse. Stock, 
Jw. 128. 

DOW ABLE, entitled to dower. 

dowager, a widow endowed. 

DOWAGER QUEEN, the widow of a King, 
tad as snch enjoys most of the privileges 
belonging to her as Queen Consort. It is 
not high treason to conspire her death or 
riolate her chastity, because the succession 
to the Grown is not therel»y endangered. No 
man, however, can marry her without a 
special license from the Sovereign, on pain 
of forfeiting his lands or goods. 1 BL Com, 
2 :«. 

DOW'ER [dotarium, Lat.], the right which a 
wife (not being an alien, unless she be natu- I 
ralised or made a denizen) has in the third 
part of the lands and tenements of which | 
her husband dies possessed in fee simple, fee 
tail general, or as heir in special tail, which 
site holds from and after his decease, in se- j 
veralty by metes and bounds, for her life, 
whether she have issue by her husband or 
not, and of what age soever she may be at 
her husband’s decease, provided she be past 
the age of nine years. 

The circumstances necessary to create 
dower arc, Ist, marriage, which must be 
duly celebrated between parties canonically 
<lU 4 lified to enter into such a contract, in 
cunformily to the maxim, vbi nullum matrix 
momsm, ibi nuUa dos. But if the marriage 
be dissolvable b tfineulo matrimonii, and it be 
not annulled in the lifetime of the husband, 
the wife will be entitled to her dower. The 
fact of marriage is proved by the bishop’s 
certificate. 2d. That the husband must be 
seized in law of the estate out of which the 
wife claims dower, if the marriage were 
solemnized on or before the Ist January, 
1834, for seisin is since rendered unnecessary 
by the Dower Act, which shall be presently 
explained; and 3d, the wife’s estate is con¬ 
summated by her husband’s death. 

The original law of dower became among 
our ancestors, with the increase of alienation, 
highly inconvenient and obstructive of the 
free course of conveyances. The legislature,by 
the 27 Hen. VIIL, c. 10 (the Statute of Uses), 
irt about a method of diminishing the evil 
hy providing a jointure in lieu of dower» By 
effect of this statute no widow can claim 


both jointure and dower. Jointure, in its 
strict acceptation, meant a joint estate, 
limited to both husband and wife; but it is 
now understood to l>e a sole estate, limited 
only to the wife. To a strict legal jointure 
these six things are requisite:—^1. The pro. 
vision for the wife must take effect in pos¬ 
session or profit immediately after the 
husband’s death. 2. It must be for her own 
life at least, and not pour autre me, or for 
any term of years, or for any smaller estate. 
Bnt the widow will be bound hy the accept¬ 
ance of a precarious interest if she were 
adult at the time she agreed to the jointure. 
3. It must be made to herself and no other 
in trust for her. 4. It must be made in 
satisfaction of the wliole^ and not of part of 
her dower. 6. It must be either expressed 
or averred to be in satisfaction of dower; 
and 6, it may be made either l)efore or after 
marriage; if made after murriage, she may 
waive it, and claim her dower, unless it be 
provided by act of Parliament. 

But this statutable bar was found highly 
inconvenient, and recourse was had to many 
ingenious devices to prevent or defeat dower, 
but they were all more or less imperfect, 
and at lengtii gave way to the universal prac¬ 
tice of taking a very artificial form of con¬ 
veyance, which obtained the name of a con¬ 
veyance to uses to bar dower. The land 
was, therefore, now conveyed to such uses 
as the owner should appoint, and, in default 
of appointment to him for life, and on the 
deteriuination of his estate in bis lifetime, to 
a trustee and his heirs for the life of the 
owner in trust for him, and on the determi¬ 
nation of the estate of the trustee, to the 
owner and his heirs. 

An equitable bar of dower was deemed 
sufficient as between vendor and purchaser; 
thus, if a wife contract before marriage to 
relinquish her dower, either in consideration 
of a substituted provision, or of marriage, 
which is valuable in itself, and the highest 
consideration known to the law. 

** The general result is” as the Real 
Property Commissioners reported, ** that 
the right to dower exists beneficially, in so 
few instances, that it is of little value consi¬ 
dered as a provision for widows, and we 
believe it may be confidently asserted, that 
It is never calculated on as a provision by 
females who contract marriage, or their 
friends: yet there is so much of uncer¬ 
tain cy in the modes by which dower is 
prevented, chat the actuid or possible exist¬ 
ence of the right is a very frequent and 
serious impediment to the transfer of pro¬ 
perty, and the ascertaining in each case that 
It does not exist in the widows of any of the 
persons through whom the property has 
passed, or procuring the necessary acts to be 
done for preventing or barring it, where it 
does or may exist, or securing the future 
production of the evidence of its non-exist- 
ence, are the causes of frequent and great 
delay and expeoce attending such tran^fera. 
Thus where there is no person who can 
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derive any benefit from the Uw of dower, 
that law exists often as a cios^ to the transfer 
of property, sometimes as a le^al pretext for 
delaying the performance of a contract, and 
sometimes as the inevitable cause of, or a 
inischievpns telttj>.tation to, litigation. Ge¬ 
nerally we conc^e that the ri^ht to dower 
may be said to exist to the injury of proprie¬ 
tors and purchasers, and to a comparatively 
small extent for the benefit of widows, and 
to some extent'also to their injury, in leading 
them into, or involving them in, lit illation.’’ 

*' The true principle (as we think) on 
which the law of dower was originally estab¬ 
lished, and on which it has a claim on 
grounds of justice and policy (without sacri¬ 
ficing the general convenience) to he sup¬ 
ported, is, that it should be considered as 
that interest in an estate of inheritance %vliicli 
the law takes from the heir of a deceased 
proprietor for the support of his widow, 
whose claims, in natural justice and policy, 
appear to stand at least on an equal footing 
with the claims of the heir; it is so far 
analogous to the provision which a law 
established in more modern times, has made | 
for the widow out of the husband’s personal 
estate undisposed of by his will. By com¬ 
bining this principle with another of high 
and perhaps paramount importance, a prin¬ 
ciple whicn the law has carefully established 
almost to its fullest extent, viz., that a right 
of alienation should be inseparably inci¬ 
dent to property of every description, we 
think that the law of dower may be put on a 
footing more beneficial on the whole to 
widows, and free from nearly all the present 
inconveniences and mischiefs.'* 

This led the way to the passing of the 
Dower Art, the 3 4 Wm. IV., c. 1U5, 

which places every wife's hope of dower en¬ 
tirely at the mercy of her husband. 

The first section is the glossary clause, and 
enacts, *'that the words and expressions 
hereinafter mentioned, which, in their ordi¬ 
nary signification, have a more confined or a 
different meaning, shall, in this act, except 
where the nature of the provision or the con¬ 
text of the act shall exclude such construc¬ 
tion, be interpreted as follows 

** Land,*' to extend to manors, advowsons, 
messuages, and all other bereditaineuts, 
whether corporeal or incorporeal (except 
such as are not liable to dower), and to any 
share thereof. 

Every word importing the singular num¬ 
ber only, to extend and be applie<l to several 
persons or things, as well as one person or 
thing. 

When a husband dies beneficially entitled 
to any land for an interest not dowable at 
law, and such interest, whether whoUy equu 
table, or partly legal and partly equitable, is 
an estate of inheritance in possession, •or 
equal thereto (other than estate in joint- 
tenancy), his widow is entitled, m equity, to 
dower out of the same land (§ 1). 

'I'iiis section has abolished a great ano- 
Inaly. Dower is considered as a mere legal 


right, and did not attach unless the bosbind 
was, during the coverture, solely seised in 
possession of the legal inheritance, it was 
held, therefore, that equiry ought not lo 
create the right where it did not salisUt at 
law, and that a wife was not dowable of a 
trust estate. Yet a roan might then, as now, 
be tenant by the courtesy of his deceased 
wife’s trust estate; a seemingly partial diver¬ 
sity, for which. Lord Chancellor Talbot said, 
he* could see no reason, but which, as be 
found it settled, he did not feel himself at 
liberty to correct (3 P. Wins. 234). This 
distinction is abolished, and dower is made 
to attach, in equity, upon the beneficial in¬ 
terest in possession of a sole owner of the 
inheritance, whether the ownership he excla- 
sively equitable, or be in part composed of a 
le^l estate enjoyed beneficially. 

The widow cannot dower out of estates of 
joiDt-tenauts, because of the right of survi¬ 
vorship. 

When a husband shall have been entitled 
to a right of entry or action in any land, and 
his widow would be entitled to dower out of 
the same if he had recovered possession 
thereof; she may dower out of the same, 
idtbough her husband have not recovirred 
possession thereof, provided the dower be 
sued for or obtained within the period during 
which such right of entry or action might i)f 
enforced ($ 3), which period is now limited, 
by the 3 St 4 Wm. iV., c. 27. to twenty 
years. 

Before this act a seisin was necessary, as 
we have seen, but a seisin in law was suth- 
cient, t. e., where the inheritance in lands 
and hereditaments, of which a man di^ 
seised or possessed, descends upon his heir, 
who dies before entry or possession; if the 
heir had left a widow, she uould have had 
dower. 

No widow shall be entitled to dower out 
of any land which shall have been absolutely 
disposed of by her husband m his lifetime or 
by his will (§ 4). And that all pardul 
estates and interests, and all charges created 
bv any disposition or will of a husband, and 
all debts, incumbrances, contracts, and en¬ 
gagements to which his land shall be sub¬ 
ject or liable, are valid i^id effectual as 
against the right of his widow to dower ($5)- 
A widow shiul not be entitled to dower out 
of any land of her husband when, in the deed 
by which it was conveyed to him, or by any 
deed execiited hy him, it shall be declared 
that his widow shall not be entitled to dower 
out of such land (§ 6). A widow shall not 
be entitled to dower out of anv land of which 
her husband shall die wholly or partially 
intestate, to^, hy his will, he declares his 
intention* that she shaU not be entitled to 
dower out of such land, or out of any of his 
land (5 7). 'ITic widow's right to dower 
shall be subject to any conditions, restric¬ 
tions, or directions, which shall be declared 
by her husband's will (§ 8). Where a lius- 
band devises any land out of which his widow 
would be entitled to dower, if the same 
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«rere not so devised, or any estate or intcr- 
eil therein, to or for the l>€ncfit of his widow, 
kbe shall not be entitled to dower out of or 
Id any laud of her husband, unless a contrary 
intention appear by the will (§ 9). 

In these sections consist the essential 
alteratiuns made by this act, and puts the 
widow’s dower alto;'ether in the husband’s 
power. It used to be a principle, that, after 
a title to dower had once attached, it was 
not in the power of the husband alone to 
defeat it by any act in the nature of alien¬ 
ation or charge, whether voluntarily, as by 
deed or will, or involuntarily, as by bank¬ 
ruptcy, &c.; and that, therefore, all interests 
creat^ by the hnsbaod after the attachment 
of title to dower, were void aide as to that 
part of the land which was recovered in dower. 

'Phe fourteenth section enacts, that this 
act shall not extend to the dower of any 
woman who shall have been, or shall be, 
married on or before the Ist January, 1831, 
and shall not j^ive to any will, deed, con¬ 
tract, engagement, or charge executed, 
entered into, or created tiafore the said Ist 
January, 1834, the effect of defeating or 
prejudicing any right to dower.” 

I'hcre is great obscurity iti this section, 
and it gave rise to two serious questions. 
The one was, whether a title to dower was 
within the Fines and Recoveries’ Act, so that 
a woman married on or before the l^t Jan- 
miry, 1834, could extinguish her title by a 
deed acknowledged under the act ? and it 
has been long settled that, in every case 
requiring the vrife’s conveyance, the subsii- 
lutcd assurance, under the 3 & 4 Wm. IV., 
c. 74, applies. The other question was, 
whether the dovTer of a woman married on 
or b'/ort 1st January, 1834, out of lands 
purchased by the husband after that day, 
may be excluded by a declaration, aliena¬ 
tion, Ac., under the Dower Act ? The sound 
opinion seems to be, that the new law was 
made exclusively for women married after 
the Ist January, 18'14, and, therefore, inas¬ 
much as the titles to dower, attaching after 
Ist January, 1834, of women married on or 
before that day, cannot be defeated by a 
declaration or otherwise, under ihis act; it 
follows, as a reasonable consequence, that 
such women cannot claim duwer out of 
^(ivitahle estate under the second section of 
this act. This saving clause, which con¬ 
tinues to a large class of wives the old pro¬ 
visions, will have the effect of ]»rolonging 
the practice of inserting limitations to pre¬ 
vent dower, in order to render the fact of 
marriage on or before the Ist January, 1834, 
iinmarerial to the future title. lu practice, 
tbe ordinary uses to prevent dower are in¬ 
serted together with the declaration. 

The ten'll section enacts, that no gift or 
Wque^t made by any husband to or for the 
hcoehtof lits widow, of or out of his personal 
eHatc, or of or out of any of his l.ind not 
liable to dower, shall defeat or prejudice her 
to dower, anlefs a contrary intention 
hi declared by his will. 


Acceptance of a beqnest of personalty 
neither did, nor, since this act, does, operate 
in bar of dower, unless an intention to that 
effect can be unequivocally established. See 
Ayres v. fTilson, 1 Ves., sen. 230. 

Nothing in this act prevents the Court of 
Equity enforcing any covenant or agree¬ 
ment, entered into by or on the part of the 
husband not to bar his widow’s right to 
dower oDt of his lands, or any of them (§11); 
so that it should be ascertained by a pur¬ 
chaser of an estate free of dower, under this 
act, that the vendor has not entered into any 
agreement not to bar his widow’s dower. 

Also, that nothing in this act is to inter¬ 
fere ivith any rule of equity, or of any eccle¬ 
siastical court, by which legacies bequeathed 
to widows, in satisfaction of dower, are 
entitled to priority over other legacies (§ 12). 

The principle alluded to in this clause is, 
that where a general legacy is given in con¬ 
sideration of a debt owing to the legatee, or 
of his relinqiiiRhing any right or interest, in¬ 
asmuch as such a beqpest cannot be treated 
as a bounty, like other bequests, but as the 
purchase money for such right or interest, 
payment of it will be preferred to any other 
genersd legacies, which are merely voluntary, 
and, therefore, a legacy given to a widow in 
satisfaction of dower, does not, in the event 
of a deficiency of assets, abate in proportion 
to the other legacies. This principle, how¬ 
ever, only applies to cases where, on tes¬ 
tator’s death, his widow is entitled to dower. 

No widow is now entitled to dower acf 
ostium ecclesia, or ex assensu pairis (§ 13). 

Dower, ad ostium ecclesia, was this:— 
where tenant in fee-simple of full age, openly, 
at the church door (where all marriages were 
formerly celebrated), after affiance made 
and troth plighted betw^een them, endowed 
his wife with the whole, or such quantity of 
his land, as he pleased. Specifying and 
ascertaining the same; on which the wife, 
after her husband’s death, might have en¬ 
tered without further ceremony. Dower, ex 
assensu patris, was a species of dower ad 
ostium ecclesiee, w'hich was made during the 
husband’s fatlier’s life, and the son, by the 
father’s consent expressly given, endowed 
his wife with parcel of his father’s lands. 

The right to dower is consummated upon 
the husband’s death, but the widow has no 
estate in the lands until the heir assigned the 
dower, unless the precise portion of land 
had been particularly specified. If the pro¬ 
perty be capable of division, and was held 
by the husband in severalty, dower mu^t be 
assigned by metes and bounds; but if other¬ 
wise, it must be done in a special and certain 
manner. If the heir or terre-tenant refuse 
to assign the do^ver, the widow has several 
remedies for recovering it. Where no dower 
bus been assigned, the Wiil of dower unde 
Mhil habet will lie, but if any part have been 
assigned, the writ of dower will lie. The 
widow may file a bill in Chancery; for she 
labours under so many dilficuliies at law, 
from the embarrassuienf of trust terms and 
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<ifther matters, tlmt equity will fully assist 
her not only in establishing her right at law, 
but also in completely refiering, when such 
right is ascertained. 

* No arrears of dower, nor any damages on 
account thereof, are recoverable by action 
or suit, for more than six years next before 
the commencement of such action or suit, 
by 3 & 4 iVm. IV,, c, 27, § 40. 

DOWL AND DEAL [dai, Brit., divisio, from 
d^elan. Sax., whence dealing"], a division. 

DOWLE STONES, those dividing lands, &c. 
Cowell, 

DOWRY [dos muUerU], otherwise called mn- 
ritagium, or marriage goods, that which the 
wife brings the husband in marriage, lliis 
word should not be confounded with dower. 
Co. Lit, 31. 

DOZE IN, a territory or jurisdiction. See 
J3bc in bus. 

DOZEN PEERS, twelve peers assembled at 
the instance ot the barons, in the reign of 
Henry HI., to be privy counsellors, or rather 
conservators of the kingdom. 

DRACO REGIS, the standard ensign or mili¬ 
tary colors borne in war by our ancient 
kings, having the figure of a dragon painted 
thereon. Rog. Moved. 1191. 

DRAFT, or DRAUGHT, a bill drawn by one 
person upon another for a sum of money; 
an order in writing to receive money; also a 
foul copy of a legal document, &c., to be 
settled previously to a fair copy being made 
for engrossment. 

DRANA, or DRECCA, a drain or water¬ 
course. 

DRAPERY [jpofiaarto], used as a head in oiir 
old statute books, and extended to the 
making and manufacturing of all sorts of 
woollen clothes. 

DRAWBACK, a term used in commerce to 
signify the remitting or paying back of the 
duties previously paid on a commodity on its 
being exported. 

A drawback is a device resorted to for 
enabling a commodity affected by taxes to 
be exported and sold in the foreign market 
on the same terms as if it bad not been 
taxed at all. It differs in this from a bounty, 
that the latter enables a commodity to be 
sold abroad for less than its natural cost, 
whereas a drawback enables it to be sold 
exactly at its natural cost. Drawbacks, as 
Dr. Smith has observed, do not occasion 
the exportation of a greater quantity of 
goods than would have been exported had 
no duty been imposed, lliey do not tend to 
turn toivards any particular employment a 
greater share of the capital of the country 
than would go to that employment of its 
own accord, but only to hinder the duty 
from driving away any part of that share to 
other employments. They tend not to over¬ 
turn that balance which naturally establishes 
itself among all the various employments of 
the society; but to hinder it from being 
overturned by the duty. They tend not to 
destroy, but to preserve, what it is in most 
cases advantageous to preserve-^ I he natural 


division and distribution of labour in tie 
society.” Were it not for the system of 
drawbacks, it would be impossible, unless 
when a country enjoyed some very peculiar 
facilities of production, to export any com¬ 
modity tluit was more heavily taxed at home 
than abroad. But the drawback obviates 
this difficulty, and enables merchants to 
export commodities loaded at home with 
heavy duties, and to sell them in the foreign 
market on the same terms as those fetched 
from countries where they are not taxed. 

Most foreign articles exported into this 
country may be warehoused for subsequent 
exportation. . In this case they pay no duties 
on being imported; and, of course, get no 
drawback on their subsequent exportation. 

Sometimes a drawback exceeds the duty 
or duties laid on the article; and in sucii 
cases the excess forms a real bounty of that 
amount, and should be so considered. 

It is enacted by 3 & 4 Will. IV., c. 52, 
that no drawback or bounty shall be allowed 
upon the exportation from the United King¬ 
dom of any goods, unless such goods shall 
have been entered in the name of the person 
who was the real owner thereof at the time 
of entry and shipping, or of the person who 
had actually purchased and shipped the same, 
in his own name and at his own liability and 
risk, on commission, according to the prac¬ 
tice of merchants, and who was and shall 
have continued to be entitled in bis own 
right to such drawback or bounty except in 
the cases therein-after provided for (§86). 

No drawback shall be allowed upon the 
exportation of any goods, unless such goods 
be shipped within t&ee years after the pay¬ 
ment of the duties inwards thereon. And 
no debenture for any drawback or bounty 
upon the exportation of anv goods, shall be 
paid after the expiration of two years from 
the shipment of such goods; and no draw¬ 
back shall be allowed upon any goods which, 
by reason of damage or decay, shall have 
becotne of less value for home use than the 
amount of such drawback; and all goods mi 
damaged, which shall be cleared for draw*- 
back, shall be forfeited; and the person 
who caused such goods to be so cleared, 
shall forfeit 200/., or treble the amount ol* 
the drawback, at the option of the coiuiuis- 
sioners of customs (§ 90.) 

No drawback or bounly shall l>e allowed 
upon goods exported and cleared as being 
presspacked, umess the quantities and the 
cmalities of the same be verified by oatli of 
tW master packer thereof, or, in t^e of his 
unavoidable absence, by oath of his foreman 
(§ 93). 

No goods cleared for drawback or I>ounty, 
or from any warehouse, shall be carried io 
be put on board ship for exportation, except 
by a person authorized for that purpose by 
licence of the commissioners of customs 
C§ 94). 

DRAW-LATCHES, thieves, robbers, wasters, 
and roberdsmen. 5 Edw. HI., c. 14 ; 7 Ric. 
II., c. 6. 
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DRAWEE, the penon on whom a bill of ex- 
chaofe is drawn, who is called, after accept¬ 
ance, the acceptor. 

DRAWER, the ^son making’ a bill of ex¬ 
change and addressiDg it to the drawee. 

All persons uf age, and of sound mind and 
understanding (or compotes meutie), females 
as well as male^ ahen friends, trustees, 
airenis, guardians, executors and adminis¬ 
trators, and other persons acting en mttre 
droit, partners, acting within the scope of 
the buraess of the partnership, and corpo¬ 
rations, acting through the instrumentality 
of an agent, for purposes and objects 
authorial bv, and within the scope of their 
charters, and h/orrion, if express authority 
is giren to them, may become drawers or 
other parties to h^s of exchange. 

DRENCHES, or DRENGfiS, tenant! t» eo- 
pile. Thev are said to be lueh as, at the 
coming of William the Conqueror, being put 
oat of their estates, were afterwards restored 
to them, on their making it appear that they 
were the true ownen thereof, and neither m 
caitlio or osnmito against him. Spelm. 

DRENGAGE, the tenure by which the drenches 
or drenges held their lands. 

drift of the forest [opinio oiimui - 
tiam imferestd], a new or examination of what 
Cdttle are in a forest, chase, &c., that it may 
he known whether it be surcharged or not $ 
and whose the beasts are, and whether they 
are commonable. These drifts are made at 
certain times in the year by the officers of 
the forest; when all cattle are dri?en into 
some pound or place enclosed, for the before 
mentioned purposes, and also to discover 
whether any cattle of strangers be there, 
which ought not to «!oromon. Ifim. p. 2, e. 15. 

DRIFT-LAND, DROFLAND, or DRYF- 
LAND, a ye^v rent paid by some tenants 
for driring cattle through a manor. Eueyc. 
hood, 

DRINCE-LEAN, a contribution of tenants in 
the time of the Saxons towards a potation or 
ale, provided to entertain the lord or bis 
steward. 

DROPDBNN, a grove or woody place where 
cattle were kept. 

DROIT [Pr.], right, justice, equity. There 
were many writs of or right used in our 
law, but they were all aholiahed by 3 & 4 
Wm. IV., c. ’27, except a writ of dower, or 
writ of dower smile wAU kabet, 

droit D’AUBAINE Ums aibmatui, i. e., 
eUbi Mine, bom elsewhere], in French law, 
a right of the king entitling Um, at the death 
of an idien, to ail he was worth, unless he 
had a peculiar exemption. 

OROrr-DROIT, or JUS DUPLICATUM, a 
doable right, f.e., the right of poiaeasion 
joiaed with the ri^ht of property, which 
makes u complete &le to lands, tenements, 
sod hereditaments. And when to this double 
right the actual possmon is also united, 
when there is, according to the expression 
in Fleta,ysrstef setttme eonjunctio, then, and 
then only, is the title to property completely 
legal. 2 Bl. Com. 199. 


DroU ne dome ptuis gtte eoit demamnde. 2 Inst. 
286.—(The law gives no more than is de¬ 
manded.) 

Droit me pae morier. Jenk. Cent. 100.— 
(Right cannot die.) 

DROMOES, DR0iV10S,DR0MUNDA,8hips 
of great burden; roen-of«war. Waking. 
1292. 

DROVERS, those Chat buy cattle in one place 
to sell in another. WUke, 690. 

DRU, a thicket or wood. Domesday Book. 

DRUNKENNESS, intoxication with strong 
liquor; habitual ebrieCy. It is an offence 
against the public economy, and punishable 
by statutes 4 Jac. 1., c. 5, and 21 Jac. 1., 
7, 1» 3, with the forfmture of 6#., to be 

paid wit^ one week after conviction, to 
the churchwardens for the use of the poor; 
and opon a second conviction, the offender 
shall M bound with two sureties in lOi. for 
his good behaviour. It is also punishable 
by the ecclesiastical courts. 

*'A drunkard,*’ says Sir Edward Coke (1 
Inst. 247), ‘*who is voUmiarius dsemom, has 
no privilege thereby; but what hurt or ill 
soever he doth, his drunkenness doth ag¬ 
gravate it: mam crissem ebrirtas, et inceodit, 
ei dekgitJ* 

The Scotch law is thus explained by Mr. 
Alison: drunkenness is no excuse for 
crimes; ** but, on the other hand, if either 
the insanity hu supervened from drinking, 
without the panel’s having been aware that 
such an indulgenoe in his case leads to such 
a consequence; or if it have arisen from 
the combination of drinking with a half 
crazy or infirm state of mind, or a previous 
wound or illness, which rendered spirits 
fatal to his intellect, to a degree unusual in 
other men, or which could not have been 
anticipated, it seems inhuman to visit him 
with the extreme punishment which was 
suitable in the other case. In such a case 
the proper course is to convict; but in con¬ 
sideration of the degree uf infirmity proved, 
recommend to the royal mercy.” Prm, 
Crim. Law of Soot. 654. 

Drunkenness sometimes causes a short 
access of delirium or mania, to which the 
name of dekrium tremens, or moaio h potu, 
is given. This state may continue some days 
or even weeks. It difieri from drunkenness, 
in that the latter disappears in twelve or 
fifteen hours at most, if not renewed by 
drink. Certainly the individual seized with 
this delirium is not responsible for his ac¬ 
tions; and if he is to lie punished for the 
immorality of the cause of his reprehensible 
act, a Urge number of the insane must also 
he included in a similar inflietioD. Otfila's 
Lepons, 2d edit., vol. \\. p. 127- 
The late Mr. Justice Story (Masomk Rep. 
vol, w.p. 28), said, ”tbe question made at 
the bar is, whether insanity, whose remote 
cause is Miitual drunkenness, is, or is not, 
an excuse in a court of law for a homicide 
committed by the party while so insane, but 
not at the time intoxicated, or under the 
influence of liquor. We are dearly of opi- 
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nion that iosanky U a competent excase in 
such a crime. In general, insanity is an ex¬ 
cuse for the commission of eeery crime, be¬ 
cause the party has not the possession of 
that reason which includes responsibility. 
Ao e.xception is when the crime is commit¬ 
ted by a party while in a fil of intoxication, 
the law not permitting a man to avail him¬ 
self of the excuse of bis own gross vice and 
misconduct to shelter himself from the legal 
consequences of such crime. But the crime 
roust take place, and be the immidiate re¬ 
sult of the fit of intoxication, and while it 
lasts, and not, as in this case, a remote con¬ 
sequence, superinduced by the antecedent 
exhaustion of the party, resulting from 
gross and habitual drunkenness. However 
criminal in a moral point of view such an 
indulgence is, and however justly a party 
may be responsible for liis acts arising from 
it to Almighty God, human tribunals aregene¬ 
rally restricted from punishing them, since 
they are not the acts of a reasonable being. 
Many species of insanity arise remotely from 
what, in a moral view, is a criminal neglect 
or fault of the party; as from religious me¬ 
lancholy, undue exposure, extravagant pride, 
ambition, &c. Yet such insanity has always 
been deemed a sufficient excuse for any crime 
done under its influence/’ 

DRY-CIL£FT, witchcraft; magic. Celt. 
dravi, magician | dradidhiadh, magic : hence 
also drdo. Ane. Inst, Eng, 

DRY EXCHANGE [cambium rieciHii], a term 
invented in former times for the disguising 
and covering of usury; in which something 
wos intended to pass on both sides, whereas 
nothing passed but on one side, in which 
respect it was called dry: punished by 3 
Hen. VII., c. 6. 

DRY-MULTUR£S,quantitiesof com paid to a 
mill, whether the payen grind or not. Scotch 
Term, 

DRY-RENT, a rent reserved without clause 
of distress. See Rbnt-Sxck. 

DUARCHY and hpxh, Gk.], a form of 
government where two rule jointly. 

DUCES TECUM (you shall bring with you), 
subpoena. If a person who is not a party to a 
cause, or a defendant who has suffered judg¬ 
ment by default have in liU possession any 
written instrument, &c., which would be 

. evidence for you at the trial, instead of the 
common subpoina, serve him with asubpcsna 
daces tecum, commanding him to bring it 

> with him and produce it at the trial. Upon 
being served with a copy of this subpmna, 
he mutt attend at the trial with the instru¬ 
ment required, an(k produce it in evidence, 
unless he have some lawful or reasonable 
excuse for mthholding it, of the validity of 
which excu8e>^he court, and not the witness, 
is to Judge. It IS no excuse that the legal cus> 
tody of the instrument belongs to another, 
if it be in the actual possession of the wit¬ 
ness ; hut if it tend in criminate himself or 
lus client (if the witness be an attorney), or 
if it be his title-deed, the court will not 
fompel him to produce it. Where these 


objections do not apply, it seems that die 
writings in a man’s possession are as much 
liable to the calls of justice as are ihe 
faculties of speech and memory. There can 
be no difference in principle between oldis- 
ing a man to state bis knowledge of a fdct, 
and compelling him to produce a wriUeo 
entry in bis possession which proves the 
same fact. Not only a man’s estate, but 
even his liberty or life, may depend upoo 
written evidence, which is the exclusive pro¬ 
perty of a stranger. 

If the witness, instead of bringing the 
papers, &c., required, deliver them to the 
opposite party, by whom they are withheld, 
the court will allow seepnda^ evidence of 
the contents of them to be given, without 
a notice to produce the originus. A witness 
producing papers under a subpoena ducts 
tecum, needs not be sworn npless be he exa¬ 
mined. Chit, Arch. Prac, 233. 

DUCES TECUM LICET LANGUIDUS, a 
writ directed to the sheriff upon a return 
that he cannot bring his priscMier without 
danger of death, he being ade6 languidut ; 
then the court grants a habeas corpw in the 
nature of a duces tecum licet languidut. But 
this is now out of use; and where the per¬ 
son’s life would be endangered by removal, 
the law will not permit k to be done. 
DUCHY COURT OF LANCASTER, a tri- 
bunal of special jurisdiction, held before the 
chancellor of the duchy, or his deputy, con- 
cerniug all matter of equity relating to Uods 
hoLden of the Crown in nglit of the duchy 
of Lancaster; which is a thing very distint t 
from the county palatine (that has ^so iu 
separate chancery, for sealing of writs, and 
the like), and comprisea much territoty 
which lies at a vast distance from it; 
.particularly a very large district surroundcil 
i>y the city of Westiniusier. The proceed¬ 
ings in this court are the same as on the 
equity side of the Court of Chancery,»» 
that it seems not to be a court of record ; 
and, indeed,it has been boiden that the (>uri 
of Chancery has a concurrent jurisdicuo" 
with the duchy court, aud may take coKni- 
zance of the same causes. 3 Bl, Com, 7S. 

DUCKING-STOOL, See Castioatort. 

DUE [dd, Fr.], the participle passive of owe; 
owed, lliat which one contracts to payor pe<^* 
form to another; that which law or justice 
requires to be paid or done. Also, that which 
office, rank, station, or established rules of 
right or decorum require to be gUeo or 
performed. 

. It should he observed that a debt is said to 
be due the instant that it has existence as a 
debt; it may he pagableni a future time. 

DUEL, in our ancieac law, a legal fight 1^- 
tween persons in a doubtful case for the trial 
of the truth, long since disused; and what 
we now call a duel is a fighting betweeu two 
upon some oiiarrel precedent; wherein, if a 
person is killed, both the principal and bis 
seconds are guilty of murder, whether the 
seconds fight or not. Hawk, PI, 47• 'Aa 
unpremeditated sodden fight is a renconire. 
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DUES, cfnain pftjments; rates’or taxes. 

DUKES [dux, the highest title of honour 
next tothe Prioce of Wales. His consort is 
called a dutcbess. It is a mere title of di^- 
aity, without iprinj^ any domain, territory, 
or jurisdiction over the place whence the 
title is taken. 

It was orit(inally a Roman dig^nity, deno- 
roiosted k dmeendo, leading or commanding. 
Accordingly the first dukes (duces) were 
the dueiortM exercituum, commanders of 
armies. Under the emperors, the governors 
of provinces in war time, were styled duces. 
In aftertimes the same denomination was 
also given to the governors of provinces in 
time of peace. Encye. Load. In Genesis 
we read of dukes, but they were beads uf 
families. 

DULOCRACY [SovXos, Gk., a servant, and 
ardrtr, power], a government where servants 
siMi slaves have so much licence and privi¬ 
lege, that they domineer. 

DUM BENE SE GESSBRIT (while he should 
conduct himself well). 

DUM FUIT INFRA iGTATE.M (while he 
wu within age), an abolished writ whereby 
one who bait made a feoffment of his lands 
while an infant, when he came of full age, 
might recover those lands and tenements 
which were so alienetl, and, within age, he 
might enter into the land, and take it back 
sgiin, and by his entry he should be remitted 
to his ancestor’s right. F. N. B. 192. 

DUM FUIT IN PRISONA (while he was in 
prison), an abolished writ of entry that lay 
to restore a jaan to his lands who had aliened 
them under'duress of imprison ment. 2 Inst, 
492. 

DUM NON FUIT COMPOS MENTIS 
(while he was not of sound mind), an alio- 
lished writ that lay when a man, not of sound 
mind, aliened any lands or tenements against 
the alienee. F. N. B. 449. 

dun, a mountain or high open place; also an 
importunate creditor. 

DI'NA, a hank of earth thrown out of a ditch. 
(Hd Records. 

dungeon [from donjon, the tower in which 
prisoners are kept, whence all prisons emi¬ 
nently strong, were called dungeons], a close 
prison, dark or subterraneous. 

DUNIO, a doable, a sort of base coin less than 
a (artkmg. Old Records. 

DUNSETS, a people that dwell on hilly places. 
Old Records 

dunum, or DUNA [ilmmartiim], a down 

arhm. 

Dao non possmU in solido imaiii rem possidere. 
Co. Lit. 368.—(Two cannot possess one 
tbiag in entirety.) 

Dvo sunt insirumenta ad omnes res aut confir- 
ssamdssaut impgumandas,^-ratio et auctori- 
fat. 8 Co. 16.---^liere are two instruments 
cither to confirm or impugn all things— 
Temon and authority.) 

duodena, a jury (k twelve men. 

duodena man U, twelve witnesses to 

porge a criminal of an offence. 

duplex querela (a doubie plaint), a 


process ecclesiastical, which is in the nature 
of an appeal from the ordinary to his next 
immediate superior, as from a bishop to the 
archbishop; and if the superior court adjudge 
the cause of refusal to be insufficient, it will 
grant institution tO the appellant. IBtim, 
160. 

DUPLICATE, second letters-patent, granted 
by the Lord Chancellor, in a case wherein he 
had before dune the same, which were void; 
also a copy or transcript of any document, 
deed, writing, or account, or a second letter, 
written and sent to the same party and pur¬ 
pose as a former, or a copy of dispatches, 
rbr fear of a miscarriage of the first, or for 
other reasons. 

DUPLICATIO, the Roman pleading answering 
to our rejoinder. 

Duplicationem possibilitatis lex non patitur. 1 
R. R. 321.—(The law doea not allow a 
duplication of possibility.) 

DUPLICITY, see Double Pleading. 

It is a general rule iu equity, that a plea 
ought not to contain more defences than one, 
and that a double plea is informal and iiiui- 
tifariotts, and. therefore improper. Fur if 
two matters of defence may be thus offered, 
the same reason will justify the making of 
any number of defences in the same way, hy 
which the ends intended hy a plea would not 
he obtained, and the court would be com¬ 
pelled to give instant judgment upon a variety 
of defences, with all their circumstances, all 
alleged by the plea, before they are made 
out in proof; and, consequently, would 

. decide upon a complicated Cdse, which might 
not exist. It may then be laid down as a 
rule, that various facts can never be pleaded 
in one plea, unless they are all conducive to 
a single point, on which the defendant means 
to rest bis defence $ for, otherwise, it may be 
demurred to for duplicity and muUifariou!i- 
ness. 

The reasoning, as to duplicity in a plea, 
does uot, perhaps, iii its full extent, apply 
with equal force to the case of two several 
ban, pleaded as several pleas, though to the 
same matter; and it may be said that such 
pleading is admitted at law, and ought, 
therefore, to be equally so in eouity. But it 
should be considered that a plea is not the 
only mode of defence in equity; and that, 
therefore, there is not the suine necessity, as 
at law, for admitting this kind of pleading. 
But, although the ordinary course of practice 
in courts of equity does not admit of seveml' 
pleas; yet, where great inconvenience might 
otherwise be sustained in a particular case, 
the court will sometimes, in its discretion, 
allow several pleas. 8 tory*s Eq. Plead. d98. 

DURANTE, during; durante heneplacito, 
during pleasure; durante minore during 
minority; durante vitd, during life; durante 
viduitate, during widtiwhood. 

DURDEN, a copse; a thicket in a valley. 

DURESS Iduresse, Fr., durities, Lat, con¬ 
straint], i 111 prison men t, compuUion. 

Duress is either by imprisonment or hy 
threats, la order to constitute duress by 
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imprieoDiiient, either the imprisonment or 
the duress consequent upon it must be tor¬ 
tious and unlawful. Duress by threat has 
been thus divided:—through fear (1) of loss 
of life; (2) of loss of member; (3) of may¬ 
hem ; (4) of imprisonment. 

. By the common law, a contract made 
during duress is not Foid, but voidable; and 
the party upom whom it is practised may 
avail himself of the duress, as a special de¬ 
fence to an action thereupon at any time. 
But the party who has employed the force, 
cannot allege it as a defence, if the contract 
be insisted upon by the other side. 

The constant rule in equity is, that where 
a party is not a free agent, and is not equal 
to protecting himself, the court will protect 
him. The maxim of the common law is,— 
Quod alias bontm et ju^um est, si per vim 
vel fraudem petaiwr, malum et injustum 
dtur, —(What otherwise is good and just, if 
sought by force or fraud, becomes bad aud 
unjust.) On this account, courts of equity 
watch with extreme jealousy all contracts 
made by a party while under imprisonment; 
and if there is the slightest ground to sus¬ 
pect oppression or imposition in such cases, 
they will set the contract aside. Circum¬ 
stances also of extreme necessity and distress 
of the party, although not accompanied by 
any direct restaint or duress, may, in like 
manner, so entirely overcome his free agency, 
as to justify the court in setting aside a con¬ 
tract made by him on account of some 
oppression or fraudulent^ advantage, or im¬ 
position, attendant upon it. Story^s Comm, 
Eq,Jwrisp ,9 vol. t., p. 201. 

Duress by threat (per mmas) is also an 
excuse for some crimes, though not all, for 
although a man be violently assaulted and 
has no other possible means of escaping 
death but by killing an innocent person, this 
fear or force shall not acquit him of murder; 
for he ought rather to die himself than 
escape by the murder of an innocent. But 
in such a case be is permitted to kill the 
assailant; for there the law of nature anfl 
self-defence, its primary canon, have made 
him his own protector. It is to be observed 
too, that the compulsion which takes away, 
guilt, must be the fear of no less than pre¬ 
sent death, or grievous bodily harm; for the 
mere apprehension of having houses burned, 
or goods spoiled, is not sufficient. 4 Step, 
Com, 83, 

DURHAM, county palatine of. This juris¬ 
diction which was vested, until a very recent 
period, in the Bishop of Durham, for the 
time being, is now taken from him by 6 & 7 
Wm. IV., c. 19, and vested as a separate I 
franchise and royally in the Crown. { 

DURSLEY, blows without wounding or blood¬ 
shed ; dry blows. Blount. ‘ 

DUSTUCk [Indian], a term used in Hin-' 
doostan for a passport, permit, or order, in 
the English East India Company's affairs. 
It generally means the permit under their 
seal, which exempts goods from the pay¬ 
ment of duties. Encyc, Land. I 


DUS'rY-FOOT. See Pibpoudrx. 

DWINED, dwindled; consumed. 

DVINO DECLARATIONS. See Dxsth- 
BBD Declarations. 

DYKE-REED, or DYKE-REVB, so officer 
who has the care and oversight of the dykei 
and drains in fenny countries. 

DYNASTY [Siwocrrcia, Gk., power], a race or 
succession of kings of the same line or 
family. Such were the dynasties of Egypt, 
China, &c. 

DYSNOMY [d^, Gk., and vo/cbf, law], the act 
of constituting bad laws. 

DYVOUR, (otherwise Bare-man), a Scotch 
term for a penon involved in debt, and un¬ 
able to pay his creditors ; synonymous to 
the word bankrupt. 

E 

EA [Sax.], the water or river; also the mouth 
of a river on the shore between the high and 
low watermark. 

Eadem causa diversis ratiombus coramjmdidlm 
ecclesiasticis et seetUaribus ventilatur, 2 
Inst. 622.—(The same cause is determinr<l 
by different principles before ecclesiastical 
and secular Judges.) 

Eadem mens weesumiiur regis qum est juris et 
mue esse aebet, pnesertim in dmbiis. Hob. 
164.—(The mind of the sovereign Is pre¬ 
sumed to be coincident with that of the law, 
and with that winch it ought to be, espe¬ 
cially In ambiguous matters.) 

Ea est aedpUnda interpretatio qum vitio caret 
Bac. — (That interpretation which is free 
from fault is to be received.) 

Ea quee in curid nostril ritb acta sunt debite 
executioni demandari debent, Co. Lit. 289.— 
(Those things which are properly transacted 
in our court, ought to be committed to an 



See Adbling. 


EALDERMAN, the name of a Saxoa magis¬ 
trate; alderman. It ivaa among the Saxons 
as much as earl among the Danes; and jv- 
itaforatnong the Romans. See Aldsruan. 

EALEHUS [eale. Sax., ale and has, house], 
an alehouse. 

EALHORDA [Sax.], the privilege of assiz* 
ii^ and selling lieer. Obsolete, 

EADORBURG [Sax.], the metropolis; the 
chief city. Obsolete. 

EARL [eorl. Sax., eoryl, Erse, comes, Lat.], a 
title of nobility, formerly the highest in ibis 
nation, now the third, ranking between a 
marquis and a viscount. The tiue originated 
with the Saxons, and is the most ancient of 
the English peerage. William the Conqueror 
first made this title hereditary, giving it in 
fee to bis nobles; and alloitiDg them for the 
support of their state the third peony out of 
the sheriff's court, issuing out of all pleas 
of the shire, whence they had their ancient 
title, shiremen. At present the title is k- 
companied by no territory, private or judicial 
rights, but merely confers nobility and an 
hereditary seat in the House of Lords. In 



EAS 


EAS 


( 203 

official imlrameots tbev are called by the 
so?ereij^, ** tniaty and well-beloved cou- 
sioa/* an appellation as ancient aa the reif^o 
of Henry IV. For some time after the 
Norman conquest they were called cotmfs, 
sad their wives are still called countesses, 
Eiuye, Land, ; 1 Bl. Com, 398. 

EARL MARSHAL OF ENGLAND, a f^reat 
officer who had anciently several coons 
Doder hb jurisdiction, as the court of chi¬ 
valry, and the court of honour^ Under him 
is also the herald’s oflSce, or college of anus. 
He has some pre-eminence in the Marshalsea 
Court, where he may sit in judgment against 
those who offend within the verge of the 
sorereign’s court. This office is of great 
antiquity, and has been for several ages 
hereditary in the family of the Howards. 

m. 

EARLDOM* the seigniory of an earl; the title 
and dignity of an earl. 

EARNEST [eomest. Sax.], the sum advanced 
by the buyer of goods in order to bind the 
seller to the terms of the agreement. It is 
enacted by the 17th section of the Statute 
of Frauds, 29 Cha. IT., c. 3, that ** no 
contract for the sale of any goo<U, wares, 
and merchandizes, for the price of 10/. 
sterling, or upwards, shall be allowed to be 
}i:ood, except the buyer shall accept part of 
the goods so sold, and actually receive the 
same, or give something In earnest to bind 
the bargain, or in part payment, or that 
some note or memorandum in writing of the 
said bargain be made and signed by the 
parties to be charged by such contract, or 
their agents thereunto lawfully authorised.” 

As to what amounts to sufficient earnest, 
Blackstone lays it down, that ** if any part 
of the price is paid down, if it is but a 
penny, or any portion of the goods is deli¬ 
vered by way of earnest, it is binding,” To 
coDstitute earnest, the thing must be given 
as a token of ratification of the contract, and 
it should be expressly stated so by the giver. 
CkU, Comm, Law, v, iii., p. 289. 

EAR-WITNESS, one who attests or can attest 
anything as heard by himself. 

Easement, a service or convenience which 
one neighbour has of another, by charter 
or prescription, without profit; as a way 
through his land, a watercourse, a washing 
place, and such like. Kitch, 105. A mul¬ 
titude of persons cannotjirescrtAe for an 
easemeut, but for this they may plead custom, 
Cro. Ja, 170. 

East INDIA company, a famous asso- 
elation, originally established for prosecuting 
the trade between England and India, which 
they acquired a right to carry on exclusively. 
Since the middle of the last century, how¬ 
ever, the company’s political have become 
of more importance than their commercial 
concerns. 

East Indies Is a popular geographical term 
not very well defined, but generally under¬ 
stood to signify the continents and islands 
to the east and south of the river Indus, as 
far as the borders of Chioa, including Timor 


) 

and the Moluccas, but excluding the Philip¬ 
pine Islands, New Guinea, and New Hol¬ 
land. China and the Philippine Islands were, 
however, ioclnded within the limits of the 
East India Company’s peculiar privileges. 

The 3 & 4 Will. IV., c. 85, for continuing 
the charter till 1854, terminated the com¬ 
pany’s commercial character, by enacting, 
that the company’s trade to China was to 
cease on the 22a of April, 1834, and that 
the company was, as soon as possible after 
that date, to dispose of their stocks on hand, 
and close their commercial business. 

Under the present act, the functions of 
the East India Company are wholly political. 
She is to continue to govern India, with the 
concarrence and under the supervision of 
the board of control, nearly on the plan 
laid flown in Mr. Pitt’s act, till the 30th of 
April, 1854. All the real and personal 
property belonging to the company on the 
22d of April, 1834, was vested in the crown, 
and is held or managed by the company in 
trust for the same, subject of course to all 
claims, debts, contracts, &c., already in 
existence, or that may hereafter be brought 
into existence by competent authority. The 
company’s debts and liabilities are all charged 
on India. The dividend, which is IQ^ per 
cent., is paid in England out of the revenue 
of India; and provision is made for the 
establishment of a security fund for its dis¬ 
charge. The dividend may be redeemed by 
parliament, on payment of 200/. for 100/. 
stock, any time after April, 1874 ; but it is 
provided, in the event of the company being 
deprived of the government of India in 
1854, that they may claim redemption of 
the dividend any time thereafter upon three 
years’ notice. 

Company's Stock forms a capital of six 
million, pounds, into which ail persons, na¬ 
tives or foreigners, males or females, bodies 
politic or corporate (the Governor and Com¬ 
pany of the Bank of England only excepted), 
are at liberty to purchase, without limitation 
of amount. 

Since 1793 the dividends have been 104 
per cent., to which they are limited by the 
late act. 

General Courts, —^The proprietors, in ge¬ 
neral court assembled, are empowered to 
enact bye daws, and in other respects are 
competent to the complete investigation, 
regulation, and control of every branch of 
the company’s concerns; but, for the more 
prompt despatch of business, the executive 
detail is vested in a court of directors. A 
general court is required to be held once in 
the months of March, June, September, and 
December, in each year. No one can be 
present at a general court unless possessed 
of 590/. stock; nor can any person vote 
upon the determination of any question, who 
has not been in possession of 1900/. stock 
for the preceding twelve months, unless such 
stock have been obtained by bequest or 
marriage. Persons possessed of l(K^/. stock 
are empowered to give a single vote; 3000/. 
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are a qualification for two votes ; 6000i. for 
three votes; and 10,000/. and upwards for 
four votes. There were 2003 proprietors 
on the company’s books in 1825; of these 
1494 were qualified to i^ive single votes; 
392 two votes; 69 three votes; and 48 four 
votes. Upon any special occasion, nine 
proprietors, duly ({ualified by the pos.^ession 
of 1000/. stock, may, by a rt^quisition in 
writing to the court of directors, call a gene¬ 
ral court, which the directors are required 
to summon within ten days; or, in default, 
the proprietors may call such court by no¬ 
tice aflSxed upon the Royal Exchange. In 
all such courts the questions are decided hy 
a majority of I'oices ; in case of an equality, 
the determination roust be by the treasurer 
drawing a lot. Nine proprietors may, by a 
requisition in writing, demand a ballot upon 
any question, which shall nut be taken with- 
ill twenty-four hours after the breaking up 
of the general court. 

Court of Directors. —^The court of direc¬ 
tors is composed of twenty-four members, 
chosen from among the proprietors, each of 
whom must be possessed of 2000/. stock ; 
nor can any director, after being chosen, act 
longer than while he continues to hold 
stock. 

Of these, six are chosen on the second 
Wednesday in April in each year, to serve 
for four years, in the room of six who have 
completed such service. 

After an interval of twelve months, those 
who had gone out by rotation are eligible to 
be re-elected for the ensuing four years. 
Formerly, no person who had been in the 
company’s civil or military service in India 
was eligible to be elected a director, until 
be bad been a resident in Enalaiid two years 
after quitting the service; but this conaition 
no longer exists; and all civil or military 
scrv.ints of the company in India, supposing < 
they are otherwise eligible, may be cliosen 
directors immediately on (heir return to 
England, provided they have no unsettled 
accounts with the coiitpany; if so, they are 
ineligible for two years after their return, 
unless their accounts be sooner nettled. 3 & 
4 Win. IV., c. 85, § 28. The directors 
choose annually, from amongst themselves, 
a chuirman and a deputy chuirrnan. They 
are required by bye-laws to meet once in 
every week, at least; liut they frequently 
meet oftener, as occasion requires, not less 
than thirteen can form a court. Their de- 
terminations are guided hy a majority: in 
case of ail equality, the question must be 
decided by the drawing of a lot by the trea¬ 
surer- upon all quetitioiis of importance, 
the sense of the court is taken by ballot. 
The company’s officers, both at home and 
aliroad, receive their appointments immedi¬ 
ately from the court, to whom they are 
responsible for the due and faithful discharge 
of the trust repo&ed in them. The patton- 
age is, nevertheless, so arranged as that each 
rnemher of the court separately participates 
therein. 


Secret Committee. —^The principal powers 
of the court of directors are vested in a 
secret committee, forming a sort of cabinet 
or privy council. All communications of a 
confidential or delicate nature between the 
board of control and the company are suh- 
initted, in the first instance, at least, to the 
consideration of this committee; and the 
directions of the hoard, as to political affairs 
may he transmitted direct to India, throneii 
the committee, without being seen by tiie 
other directors. The secret committee is 
appointed hy the court of directors, and its 
members are sworn to secresy. 

Tlie existing regulations, as to the resi¬ 
dence of Englishmen in India, are embodied 
in the 3 & 4 Win. IV., c. 85, and are as fol¬ 
low :— 

Authority for her Majesty^s subjects to re- 
side in certain parts of India. —It shall l»c 
la-^ful for any natural-born subject of brr 
Majesty to proceed by sea to any poM or 
place, having a custom-house establbbmeut 
within the haine, and to reside thereat, or lo 
proceed to. reside in, or pass through any 
part of such of the said territories as were 
under the government of the said company 
on the 1st day of January, 1800, and in any 
part of the conntries cedfd by the Nabob of 
the Carnatic, of the province of Cuttack, 
and of the settlements of Singapore and 
Malacca, without any license whatever; 
provided that all subjects of her Majesty, 
not natives of the said territories, shall, on 
their arrival in any part of the same, from 
any port or place not within the said terri¬ 
tories, make known in writing their names, 
places of destination, and objects of pursii t 
in India, to the chief officer of the customs, 
or other officer authorized fur that purpose, 
at such place as aforesaid (§81). 

Subjects of her Majesty not to reside i» 
certain parts of India without licence .—U 
shhll not he lawful for any suhjeci of her 
Majesty, except the servants of the said 
company, and others now lawfully authorised 
to reside in the said lerritorio, to enter the 
same hy land, or to proceed tt» or reside in 
such parts of the said territories as are n«>i 
hereinbefore in that behalf mentioned, with¬ 
out licence first obtained from the comniis- 
sioners of the board of control, or the court 
of directors, or the governor-general, or a 
governor of any of the said presidencies: 
provided, that no licence given to any 
natural-born subject of her Majesty to reside 
in pans of the territories not open to all 
such subjects shall be deierniincd or revoked 
unless in accordance with the terms of some 
express clause of revocation or determination 
in such licence contained (§ 82). 

The governor-general, with previous comsest 
of directors, may declare oth^ places open.— 
It shall be lawful for the governor-genersl 
in conncil, with the previous consent and 
approbation of the said court of directon, 
to declare any place or places whatever 
within the said territories open to all her 
Majesty’s natural-born subject?, and it shall 
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)»e thenceforth Iftvvful forany of her Majesty’s the vernal cmilnox, and as such it stands lit 

natural-born subjects to proceed, to or reside the rubric of the church of Enf^land. And 

in or pass through any place or places if the full moon that comes next after the 

declared open, without any licence whatever 2l9t March fall upon a Sunday, Easter shall 
(§ 83.) not be that Sunday, i>ut the one after it. The 

Liows against iUicit residence to he made.^ reas m of this decree was, that the Christians 
The ^uvernor-veneral shall and is required miKht avoid celei)ratinir their Easter at the 
to make laws or ren^ulations providiii|^ for same time with the Jewish paisover, which, 
the prevention or puiiisliinent of the illicit accordiuj; to the institution of Muses, was 

entfiiDce into or residence in the said terri- held the very day of the full moon, 

tories of persons not authorised to enter or An astronotnical Easter is impossible, 
reside therein (§ 84). unless the festival he sometimes kept on one 

Laws and regulations to be made for pro- day on the east of a variable meridian, and 

iection of lux^ioex.—And whereas the removal on another day on the west; the differeiice 

uf restrictions on the intercourse of Euro. being a week. It might happen, for instance, 

|)eans with the said territories will render it that those on one side of the meridian of 

tiei essary to provide against any inhehiefs or London should have to keep Easter a Sunday 

•lHii 2 ers that may arise therefrom, it is after those on the other side: nay, astrono- 

eoacteil, that the governor-general shall and mieal tables are exact enough to make it 

is required, by laws or regulations, to provide possible that a true astronomical Easter, ac« 

vvidi all convenient speed for the protection cording to a dehnition drawn from the real 

nf the natives of the said territories from in- moon, should be observed on one Sunday in 

suit and outrage in their persons, religions, St. Paul’s, and on another in Westminster 

ur opinions (§ 85). Abbey; and as astronomy advances, it is 

Lasds within the Indian territories may be perfectly conceival>le that the true astrono- 

purckased ,—It shall he lawlul for any natu- mical Easter should be one Sunday or another 

rst-horn subject of her Majesty authorised in St. Paurs only, according as it is to he 

to reside in the said territories to acquire solemnized, at one end or other of the build- 

sad hold lands, or any right, interest, or ing. Encyc. Lond. 
profit in or out of lands, for any term of years, EASTER-OFFERIN GS, or EASTER DUES, 
in such part or parts of the said territories small sums of money paid to the parochial 

as he shall be so authorised to reside in: clergy by the parishioners at Easter, 

provided always, that nothing herein con- EASTER TERM, formerly called a moveable 
tiinfd shall be taken to prevent the gover- term, but now it is 6xed, beginning on the 

nor-general in council from enabling, by any 15tb April, and ending on the 8th of May 

Uws or regnlations, or otherwise, any subjects in every year, 11 Geo. IV., and 1 Wm. IV., e, 

of her Majesty to acquire or hold any lands 70. It is a non-issuable term, no assises 

or rights, interests, or profits in or out of following it. 

Unds, in any part of the said territories, and EASTERLING, a coin struck by Richard II., 
for any estates or terms whatever (§ 86). which is supposed to have given rise to the 

No iUsabilities in respect of religion^ colour, name of sterling, as applied to English money. 

or place of birth ,—No native of the said EASTIN US, an easterly coast or country, 
trrritoriea, nor any natural-horn subject of EAT INDE SINE DIE, words used on the 
her Majesty resident therein, shall, by reason acquittal of a defendant, that he may go thence 

oidy ot his religion, place of birth, descent, without a day, t. e., be dismissed without any 

colour, or any of them, be disabled from further continuance or adjournment. 

boMing any place, office, or employment EAVES-DROPPERS, penons who listen 
under the said company (§ 87;. McCulloch*s under walls or windows, or the eaves of a 
Comm. Diets bouse, to hearken after discourse and there- 

EA^TER [Os/em, Ger.,supposed to be derived upon to frame slanderous and mischievous 

frotn the name of the Teutonic goddess tales. They are a common nuisance, and 

Ostera, celebrated by the ancient Saxons presentable at the court-leet, or are indictable 

early in the spring], a feast of the church at the sessions, and punishable by fine and 

H<*ld in memory of our Saviour’s resurrection. finding sureties for good behaviour. 2 

The Greeks and Latius call ilpascha, pa«8- Hawk. P. C. c. 10, § 58. 

over, to which Jewish feast our Easter EBBREMORTH, EBEREMORS, EBERE- 
aniwers, MURDER. See Abbrbuurder. 

This feast has been annually celebrated Ecce modo numm, quodfaeminafert breve regis, 
ever since the time of the apostles, and is —(Behold, indeed, a wonder! that a woman 

one of the most considerable festivals in the has the King’s writ!) 

<^hristian calendar, being that which regu- ECCHYMOSIS Gk., to pour out, from 

Lies and determines the times of all the out of, and iuice], an appearance 
(iiher moveable feasts. The rule for the oT livid spots on the skin, occasioned by an 

celebration of Easter, fixed by the conncil of extravasation of the blood from a vein be- 

Nice, in the year 325, is, that it l>e held on tween the flesh and skin. It is in fact an 

the Snnday which falls upon or next after effusion or spreading of blood into the cel- 

the foil moon which happens next after the Inlar tissue, produced by violent contusion; 

2Ui March, that is, the Sunday which falls it is someiiines extended to a coiisideruble 

upon or next after the first full moon after distance ticyood the seat of the injury. 
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When the auancity of blood is snflSdently 
larf^e to proovce a tamour or swelling of any 
inaipiitaaey it is called a ikromJbut, lliis 
subartaneotti haemorrhage may be produced 
from strictly internal causes, as coughing, 
Tomiting, efforts at stool, &c. There should 
be a careful discrimination between ecchy- 
mosis and gugillatum, which is applied to 
those hard spots, of rarious sises, which are 
noticed on the bodies of the dead, after they 
become rigid and cold, and which is to be 
ascribed to the effects of ^ritation. The 
blood obeys physical laws in the dead body, 
and hence it is found in the most depending 
situations, as the back of the body and the 
posterior portions of the lungs. So well is 
this established, that if the body be rerersed 
and placed with its face downward, the liridity 
will change places and occupy the front part 
of the body. A discriminating mark between 
ecchymosis and su^llation is the following: 
when the discoloration is the effect of external 
violence, a congestion of thick comerete blood 
will be found, but in the spontaneous spot, 
the blood, on incision, will be found Jlattf. 

Rieux proposes the question, whether 
contusions and their consequence, ecchymo- 

' sis, can be produced on the dead body? 
The inquiry is important, not only from 
the possibility that injury may be inflicted 
on a corpse tor the purpose of implicating 
an innocent person, but also from the rough 
treatment that bodies brought to the dissect- 
ing-room often receive. Upon this subject 
Dr. Christison makes the following re* 
marks:—** For some hoars after death,| 
blows will cause appearances which, in point! 
of colour, do not differ from the effects of 
blows inflicted recently before death. The 
discoloration, like lividity or sugillatioii, 
generally arises from an effusion of the thin¬ 
nest possible layer of the fluid part of the 
blood on the outer surface of the true skin, 
but sometimes also from an effusion of thin 
blood into a perceptible stratum of the true 
skin itself. Dark fluid blood might even be 
effused into the subterraneous cellular tissue 
in the seat of the discoloration, so as to 
blacken or redden the membranous parti¬ 
tions of the adipose cells, but this last effu¬ 
sion is seldom extensive.” Quoted by Beck, 
Med. Juriep. 534. 

ECGLESIA, a church, an assembly, a par¬ 
sonage. 

Eccleeia eccUsia decimas solvere wm debet, 
Cro. El. 479 .*—(A church ought not to pay 
tithes to a church.) 

Eccleeia est domus mansiondlu Omnipotentis 
Dei. 2 Inst. 164.—(The church is tne man¬ 
sion house of the Omnipotent God.) 

Eccleeia eet infra cUatem et ta cuetodid domim 
regie, qus teneiurjyra et keereditates ^uedem 
manutenere et drfendere, 11 (3o. 49.—(The 
church is within age, and in the custody of 
the king, who is bound to uphold and defend 
its rights and inheritances.) 

Eccletia fungitur vice mmorii; melioremcon^ 
(tUionfm euam foeere potest, deteriorem 

• neguitgttam, Co. Lit. m 1.—(The church 


enjoys the position of a minor; it cm mske 
its own condition better, by no measi 
worse.) 

Eccleeia non mofitwr, 2 Inst. 3.—(The church 
does not die.) 

Eedeeiee magie/avendam eet gnam perteea. 
Ood. Rep. Can. 172.—(The church is to be 
more favoured than the parson.) 

ECCLBSIARCH [Intxnois Uk., church, sod 
dpxK u chief], the ruler of a church. 
ECCLESIASTIC, or ECCLESIASTICAL, 
something belonging to or set apart for the 
church, as distinguished from civil oreecvlar, 
with regard to the world. 

ECCLESIASTICAL AUTHORITIES, prin- 
cipally the clergy under the sovereign, as 
temporal head of the church, set apart from 
the rest of the people or laity, in order to 
superintend the public worship of Almighty 
God and the other ceremonies of religion, 
and to administer spiritual counsel and in¬ 
struction. 

The clerical part of the nation are—I. 
Archbishops and bishops. II. Deans and 
chapters. III. Archdeacons. IV. Rural 
Deans. V. Parsons (under whom are in¬ 
cluded appropriators) and vicars. VI. Ca- 
rates. Vll. Churchwardens. VIII. Parish 
clerks and sextons. 

ECCLESIASTICAL BENEFICE. See Ad- 

YOWSON, BXNBriCB. 

ECCLESIASTICAL COMMISSIONERS 
FOR ENGLAND, a body corporate, erected 
by 6 A 7 Wm. IV., c. 77, enapowered to 
suggest measures conducive to the sufliciency 
of the established church, to be ratified by 
orders in counsel. 

ECCLESIASTICAL cmPORATIONS, 
where the members are entirely spiritual 
persons, and incorporated as snch.as bishops, 
certain deans, parsons and vicars, which are 
sole corporations; deans and chapters, and 
formerly prior and convent, abbot and 
monks, and the like bodies aggregate. 
These are erected for the furtherance of 
reli^on, and perpetuating the rights of the 
church. 

The ordinary b their vititor, as consti¬ 
tuted by the common law. The pope for¬ 
merly, and now the Crown as supreme ordi¬ 
nary, is the visitor of the archbishop or 
metropolitan; the metropolitan has the 
charge and coertion of all hb snffragu 
bishops, and the buhops in their several 
dioceses are, in ecclesiastical matters, the 
visitors of all deans and chapters, of all par¬ 
sons and vicars, and of all other spiritual 
corporations. 1 Bl. Com. 470. 
ECCLESIASTICAL COURTS [enrue cAns- 
tianitatie], are the archdeacon’s court; the 
consbtory courts, the court of arches, the 
court of peculiars, the prerogative court, 
and the privy council, which is the great 
appeal court. 

ECCLESIASTICAL DIVISION OF ENG- 
LAND, b into provinces, dioceses, arch¬ 
deaconries, rural deaneries, and parishes. 

ECCLESIASTICAL LAW, the civu and canon 
law respecting spiritual offences and rights, 
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nills of personalty, and matrimonial and 
defamatioD causes. 

ECD1CU8 Gk., from lat and ZUai, 

juidcej, an attorney or proctor of a oorpo- 
ratioo; a recorder. Civil Law Term. 

E CON VBRSO (on the contrary; on the other 
bud). 

EDOfiRBRBCHE [Sax.], the offence of hedge 
breakiog. Oknifte, 

EDBSTIA [wdet], boilduigs. Old Reoorde. 
EDIA, ease | aid or help. 

EDICT a pn^matioo, command, 

nr piobibitton; a law promulgated. 

EDICTTAL CITATION, a ramtoons against 
a foreigner not within Scotland, but who 
has a landed estate there, or^ainst a native 
who is out of Scotland. The citation is 
pobiisbed at the market-cross of Edinburgh 
ud pier and shore of Leith, and is authorized 
partly by necessity, partly by the idea thatwho- 
f rer is possessed or property there, will have 
left a warrant with some one to attend to 
his interest in that court where alone any 
q^tion In relation to it cube tried. Scotch 

EDIcfuM THEODORICI. This is the first 
collection of law that was made after the 
down&ll of the Roman power in Italy. It 
was promolgafeed ^ Theodoric, King of 
the Gstrogoths, at Rome, in the year a.n. 
500. It consists of 154 chapters, in which 
we recognise puts taken from the Code ahd 
Novelise of Theodosius, from the Codices 
(iregorianus ud Hermogeniuus, ud the 
Sententise of Paulus. The edict was doubt¬ 
less drawn up by Roman writers, but the 
original sources are more disfigured and 
altered than in uy other compilation. This 
collection of law was Intended to apply both 
to the Goths ud the Romus, so far as its 
provisions went; but when it made no alte¬ 
ration in the Gothic law, that law was still 
to be in force. Savufnv Gteckiekte dee R. 
A.} &c. 

EEL-FARES, a fry or brood of eels. 25 Hen, 
VIIL 

EFFECTUAL ADJUDICATION, a legal se- 
curity for a debt on the creditor’s estate in 
Scotland. 33 Geo. HI., c. 74, $ 11. 

Efechu seamher causam. Wing. 226.—(The 
efTect follows the cause.) 

EFFEERERS. See Afpbbrors. 
EFFORCIALITER, forcibly; applied to mili¬ 
tary force. 

effractor, [ew, out of, ud frango, Lat, 
to break], one that beaks through; a burglar. 
EFTERS [Sax.], ways, walks, or hedges. 
Bhmt, 

EFFU8JO SANGUINIS, the mulct, fine, or 
penalty imposed by the old English laws for 
the sbeddmg of blood, which the king 
irated to many lords of manors. Cartular 
MSS. 

E' 0. [eaenyfU gratid], for the sake of u in¬ 
stance or example. 

EGISTMBNT. See Agibtmrnt, 

EIA, or EY, u islud. 

Ei mcumdit probatio, qm dicii, non qm negat: 
cemper renm naiuntm factnm negemtie pro- 


batio mnlla stf.—(The proof lies upon him 
who affirms, not upon him who denies: 
since, in the nature of things, the fact of 
denial is no proof.) 

Ei mJUl tnrpe, cni nihil eatie. 4 Inst. 53.— 
(To whom nothing it soffidenl, to him no¬ 
th^ is base.) 

EJECTA, a womu ravished or defiowered, or 
cast forth from the wirtuous. 

EJBCTUS, a whoremonger. BlomU. 

EJBCTIONE CUSTODliE, [igeetmeni de 
aarde, Fr.], a writ that lay against him who 
had cast ont the gnardiu from uy lud 
during the minority of the heir. Reg. Orig. 
162. There were two other writs not un¬ 
like this ; the one termed raoiehment de gard, 
ud the other droit de gard. 

fiJBCTlONB FlRMiE, ejection of a farm. 

EJECTMENT, the only mixed action at com¬ 
mon law, the whole method of proceedin^r in 
which is anomalous, ud depends on fictions 
invented ud upheld by the courts for the 
convenience of justice, in order to escape 
from the inconveniences which were found 
to attend the ucient forms of real ud 
mixed actions. 

This possessory action u mixed, because 
it seeks to recover the possession of land 
(which is real), ud damues ud costs for 
the wrongful withholding of the lud (which 
are personal). The title to luds and tene¬ 
ments is tried by this action, whether the 
title be to u estate in fee, fee tail, for life, 
or for years. It is a more comprehensive 
mode of trying title, than by an action of 
trespass, for in trespass damages alone are 
recovered, while in ejectment the possession 
can be acquired as well as the title ascer¬ 
tained, ud thus better adapted to the ends 
of substantial justice. And although the 
damages in ejectment are merely neroinal, 
et actnal damages for the injury sustained 
y the rightful party, in having been kept out 
of possession of the Imd by the wrongful 
party, from the accrual of his title to the 
recoveiy of possession, can be obtained by 
u action of trespass for mesne profits. 

This action exhibits the most remarkable 
string of fiction now recognised by the courts 
of common law. The original nrode of 
proceeding was thisthe party having the 
right of entry upon the land, entered upon 
it, ud being then in possession, he there 
upon the lud sealed and delivered a lease 
for years to some third person, who, having 
thus entered, remained in possession, nntU 
the prior tenant, or he who bad the previous 
possession, entered and ousted him, or until 
some other person, either by accident or 
previous arrangement, came upon the lud 
ud ejected him, whereupon the lessee 
brought bis action against the casual ejector, 
or the prior tenant. If the action were 
brought against the casnal ejector, ud not 
against the very tenut in possession, the 
courts of law, not suffering the tenant to 
lose his possession Mrithout u opportunity 
of defending it, promulgated a rule that no 
plaintiff should proceed in ejectment to 
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recover lands aj^ainat a casual ejector, with¬ 
out notice {(iven to the tenant in {lossession, 
if there were any, and making him a defend¬ 
ant if he pleased. 

But during the reign of our second Charles, 
Lord Chief Justice Rolle introduced, the 
fictitious mode of proceeding, which forms 
the present practice. Since much trouble and 
formality attended the actual making of the 
lease, entry, and ouster, as above described; 
no lease is sealed (except in the case of 
vacant possession), no entry and ouster 
actually made (unless to avoid a 6ne, which, 
though abolished by 3 & 4 ITm. IV., c. 74, yet 
an entry must still be made to avoid a fine, 
commenced before the passing of this act), 
the plaintiff and defendant are fictitious 
persons, and all the preliminaries are purely 
ideal, for the sole purpose of trying the title. 
The action is now commenced by the party 
claiming title delivering to the party in pos¬ 
session a declaration, in which the plaintiff 
(John Doe) and the defendant (Richard 
Roe) are fictitious persons. The declaration 
states that a lease of the premises in question 
for a term of years had been made by the 
party claiming the title (who is the real 
plaintiff) to John Doe, the lessee of the 
plaintiff who entered upon the land by virtue 
of such demise, and that afterwards Kicbard 
Roe, the casual ejector, entered and ousted 
John Doe,, during the continuance of his 
term. Appended to this declaration is a 
notice, signed by Richard Roe, addressed to 
the tenant in possession (who is the actual 
defendant). The notice informs the tenant 
of the action having been brought by the 
lessee, and of Richard Roe having no title 
to the premises, and advises him to appear 
at a certain time and defend his title, other¬ 
wise he, Richard Roe, will suffer judgment 
by default, by which the actual tenant will 
be turned out of possession by the sheriff. 

The plaintifif, .k order to maintun his 
action at the trial, must make out these four 
pointsviz., title, lease, entry, and onster. 
The real defendant, therefore, will be ad¬ 
mitted to defend upon condition of his 
entering into a consent rule to confess, at 
the trial of the cause, the lease of the lessor, 
the entry of the plaintiff John Doe, and the 
ouster by Richard Roe. These requisites 
being fictitious, could not be proved, and a 
nonsuit would be the consequence, but by 
the actual defendant’s confession of them, 
he agrees not to avail himself of the want of 
such proof, but to rest his defence entirely 
upon the merits of his title. And to prevent 
his breaking his engagement, a condition is 
added, that in such case be shall pay the 
costs of the suit, and shall allow judgment 
to be entered against the casual ejector 
(Richard Roe). 

The title of the action, after the tenant’s 
appearance, stauds tlius: —Doe (the fictitious 

lessee), on the demise of . - (the lessor 

or person really claiming the title), against 

-(the real defendant, the casual 

ejector, Richard Roc, having withdrawn). 
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The plaintiff must .have the legal title, for 
it is a strict rule that the legal title mail 
prevail even over an equitable one. It ii s 
maxim that the plaintiff most recover on 
the strength of bis own title, and not on the 
weakness of that of his adversary. It sufficef, 
however, to prove undisturbed possession of 
an estate by the claimant or his ancestor 
for twenty years, from which the bi)(hest 
title is to be presumed, until the contrary be 
proved. 

Besides the legal title, the plaintiff must 
have a right of entry upon the lands at the 
time of the demise, laid in the declaration i 
but it will not affect him, if he lose this ri^bt 
before trial. By the 39th sec. of 3 & 4 Wm. 
IV.^ c. 27, no descent, discontinuince, or 
wanrantry, happening after 3l8t December, 
1833, shall defeat a right of entry or actino 
for the recovery of land. The 2d and 3(1 
secs, of the same act do away with tlie 
doctrine of non-adverse possession, and a 
very numerous class of cases connected 
therewith. The same statute limits the 
length of time necessary to take away a 
right of entry, and to bring ejectment, the 
2d sec. enacting that, after me 31st Decem¬ 
ber, 1833, no person shall make an entry or 
distress, or bring an action to recover any 
land or rent, but within twenty years next 
after the time at which the right to make 
such entry or distress, or to bring such 
action, shall have first accmed to some per¬ 
son throogh whom he claims; or if such 
right shall not have accrued to any person 
through whom he claims, then within twenty 
years next after the time at which the righ^ 
&c., sliall have first accrued to the person 
making or bringing the same. In the con¬ 
struction of this act, this right shall lie 
deemed to have first accrued at the time set 
forth in the 3d sec., i. e,, when the person 
claiming such land or ren(, or some person 
through whom he claims, shall, in respect 
of the estate or interest claimed, have been 
in possession or in receipt of the profits of 
such land, and shall, while entitled thereto, 
have been dispossessed or have discontitiiied 
such possession or receipt, then such right 
shall be deemed to have first accrued at the 
time of such dispossession or discontinuance 
of possession, or at the last time at which 
any such profits or rent were or was to he 
received. 

And when the person claiming such land 
or rent shall claim it of some deceased 
person who shall have continued in such pos¬ 
session or receipt in respect of the same 
until his death, and shall have been the last 
person entitled thereto who shall have been 
in such possession or receipt, then such 
right shall be deemed to have first accrued 
at his death. 

And when the person claiming, &c., shall 
claim in respect of an estate or interest in 
possession, granted, appointed, or otherwise 
assured by any instrument (other than a will) 
to him, or some person through whom he 
claims, by a person being, iu respect of the 
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turn In the po««es8ion or receipt of the 
profits of the land, or in the receipt of the 
rent, and no person entitled under such 
instrument siiull have been in such possession 
or receipt, then such ri/ht shall be deemed 
lo have lint accrued at the time at which 
the person claiinin]? as aforesaid, or the 
person through whom he claims, became 
entitied to such possession or receip: by 
virtue of such instrument. 

And when the interest claimed shall have 
been to reversion or remainder or other 
fti I ore estate or interest, and no person sitall 
have obtained the possession or receipt of 
the profits or rents, then such ri:rhc shall be 
deemed to have first accrued at the time 
at which such interest came into possession. 

And when the person claimioff, or the 
person through whom he claims, shall have 
liecome entitled by reason of any forfeiture 
or breach of condition, then such right shall 
he deemed to have first accrued when such 
forfeiture was incurred, or such condition 
was broken. 

The lOih, lUb, 12th, I3tb, and 14th sees, 
annol the effect of mere entry, continual 
chxm, possessiofratrisy and other modes of 
constructive possession, and require a written 
acknowledgment (not upon a stamp) from 
the party in possession or in receipt of the 
profits of the land, to the person entitled, or 
ins agent, as the only equivalent to actual 
possession, so as to preserve the right of 
entry, and prevent the statute from running 
in cases where some other than the person 
really admitted is in possession or receipt of 
(he profits of the land. 

The !5ib sec. reserves a right for five 
years after the passing of the act, in all cases 
where (he possession was not adverse at the 
lime of its passing. 

Where persons are under the disabilities 
of infancy, coverture, idiotcy, lunacy, un- 
snandoesa of mind, or absence beyond seas, 
when the right of entry accrues, a right of 
srtion is allowed for ten years after the 
disahitiiy ceases, or the person under disaiii- 
lity dies, %vhich shall first happen ; provided 
that in such cases the action is brought 
within forty years after the right of entry 
aicrues, though the disability may have 
coniinued the whole of that time. And no 
further time is to he allowed in case of a 
sueression of disabilities. Provided that 
Uiids and rents may he recovered by spiritual 
and eleemosynary corporations sole, within 
two incumbencies, and sixty years, or (in case 
that period should nut amount to sixty years) 
'rithin sixty rears. 

The 7 mu. IV., ^ 1 Vic., c. 28, after 
reciting that, doubts of the effect of the above 
act bad been entertained as to mortgages, 
dfcUres and enacts that it shall he lawful 
lor any person entitled under any mortgage 
of Und^ being land within the definition 
contained in the 1st sec. of the said ac t, to 
niake an entry or bring an at'tion or suit lo 
recover aoch land wilhiti twenty years next 
after the last payment of any part of the 


principal money or interest, although more 
than twenty years may have elaped since the 
time at which the right to make such entry, 
&c., shall have first accrued. 

An action of ejectment may be brought 
by the following pei-sons, provided thev have 
both the legal title, and the right ot entry 
or possession• 

Aliens, born out of the allegiance of Great 
Britain, whose fathers or grandfathers on 
the father’s side, were natural born subjects 
(7 Jnn., c. 6; 4 6. //., c. 21; and 13 Geo. 
III., c. 21). 

Assignees of bankrupts* estates; all the 
haukrupt's real and personal property, which 
he may he possessed of at the time of his 
bankruptcy, or which he may acquire before 
obtaining his certificate, vesting in the as¬ 
signees by virtue of their appointment; but 
his copyhold or customary tenements are 
disposed of by the commissioners, the as¬ 
signees only being empowered to receive the 
rents and profits of such estates (6 Geo. IV., 
c. 16. $§ 63, 64 1 1 A* 2 fVm. IV., e. 56, §& 
25 4* 26; fliki 3 ^ 4 Wm. IV., e. 74). 

Assignees of an insolvent's estate (1 d* 2 
Vtc., c. no, § 51). 

Committee of a lunatic (1 Wm. IV., c. 65). 

Conusee of a statute merchant or staple 
(Co. Lit. 42, a). 

A copyholder (Doe d. Treetider v. TVes- 
eider, 1 Gale & D. 70); lessees of copy- 
holders (Cro. Eliz. S36); and widows en¬ 
titled to freehench (Ambl. 299). 

Corporations, either aggregate or sole 
(Doe d. The London Dock Company v. 
KnebeU, 2 Mood. & R. 66). 

Devisees and legatees. They may maintain 
electment for a chattel real, either against 
the executor, or a stranger, but the execu¬ 
tor's assent to the bequest must he shewn 
(6 Barn. & Cres. 112; Young v. Holmes, 

1 Stra. 70;. 

Grantee of rent charge, with power to 
retain until satisfaction (I ^)aun. 112). Alsu 
grantees of lords of manors (Doe d. Cosh v. 
Loveless, 2 Barn, he Aid. 453). 

Guaniians in socage,—also called guar¬ 
dians l>y the common law. It only arises 
%vlien the infant is entitled to some estate in 
lands, and then the guardianship devolves 
upon liis next of kin to whom the inheritance 
cannot possibly descend, as where the estate 
descended from his father, in this case his 
uncle by the moilier's side cannot inherit, 
and therefore shall he guardian (Litt. 123; 

2 Roll. Ahr. 41); and testamentary guar¬ 
dians (12 Car. II., e. 24, $ 8), but not a 
guardian for nurture. 

Infants, upon giving security for costs 
(2 T. R. 159). 

Lords of manors (Adam*s Eject. 61). 

Mortgagee. Where the premises have 
been let for years, and afterwards mortgaged, 
the tenant cannot be ejected by the mort¬ 
gagee, and it is doubtful whether he could 
recover, even if he had given notice to the 
tenant, that it was not intended to disturb 
his possession, hut only to require the rent 
9 
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to be paid to him, and not to the morti^or. | 
But where the lease has been made subtle-1 
quently to the mortg^e, without the oiort- ' 
gagee’s privity, be may recover against the 
tenant, without giving such notice, because 
the mortgagor has no power to lease, not 
subject to every circtimstance of the mort¬ 
gage; and therefore such a tenant is a 
trespasser, and mav be ejected by the mort¬ 
gagee without notice to quit (8 T. R. 2; 

1 Dougl. 21). 

Personal representatives (I Vie., c. 26, 

§ 6 ). 

Persons having adverse and unintempted 
possession for twenty years (3^4 fV. IF., e. 
27, §§ 16, 17); and persons claiming under 
an award (13 East, 15). 

Rectors or vicars for tithes against per¬ 
sons claiming title thereto, but not for 
refusing to set them out, nor where there is 
a composition, nor after sequestration (Dyer, 
116, b. I 3 Gampb. 447)« 

Reversioners and assignees of the reversion 
(32 Hen. VIIL, c. 34). 

Tenants, whether joint, in common, or 
coparcenary (3 4 IFm. IF., c. 27, § 12); 

and also by eleoU and fi. fa. (Bull. N. P. 
104). 

I'nistees of real estates {^dam*s Eject. 89). 

This action is maintainalde for any thing, 
whether corporeal or incorporeal*, upon 
which an entry can be made, or the sheriff 
can give possession; and if it be brought to 
recover water (as ponds or streams), it 
must be described as so manv acres of land 
t;overed with water. Run. Mject. 126. 

A notice to the tenant to quit is only 
necessary, where the time of quitting is not 
agreed upon between the parties; for, where 
a lease is determinable on a certain event or at 
a fixed time, it Is not necessary to give such 
notice, both parties being apprized of the 
determination of the term (I T. R. 54,162). 
A notice is not necessary, where the posses- 
aion is adverse, or where the relation of 
landlord and tenant does not subsist; as if 
the tenant had attorned to another person, 
or done some act disclaiming the landlord’s 
title. But if the acts done l)y the tenant do 
not amount to a disavowal of the landlord’s 
title, he has a right to have notice (.Bull. N. 
P. 96). A notice to quit is generally neces¬ 
sary in order to determine a tenancy from 
year to year; and a tenancy at will, in con¬ 
sequence of its inconveniences, is construed 
by the courts as tenancy from year to year, 
if they can find any foundation for it (4 
Taunt. 128). This notice must end with 
the year of the tenancy, and must be given 
at least half a year (182 days) previously; 
but if the rent be payable on the usual 
quarterly feast days, a notice to quit on the 
next but one is sufficient. When the land¬ 
lord intends to enforce his claim for double 
value, if the tenant hold over, it is necessary 
that the notice to quit be in writing (4 G. If., 
c. 28, § 1); but for the purpose of an 
ejectment, a parol notice is sufficient, unless 
the notice is required to be in writing by 


express agreement lietween the parties (5 
Etp. 196). But it is the general practice u> 
give written notices, and it is a precaatioo 
which should always, when possible, be 
olwerved, as it prevents mistake, and renders 
the evidence certain and correct. 

A receipt for rent up to a particular day 
is a prtmd facie evidence of the commence¬ 
ment of the tenancy at that day (2 E$p. 655). 
The notice should he served personally upon 
the tenant in possession ; but if pmiial 
service cannot be effected, it will be Bufficicot 
to leave it with the wife or servant, at the 
tenant’s usual place of residence, explaining 
its nature and contents (4 T. JR. 464). 

If a landlord receive rent, accrued doc, 
after the expiration of a notice to quit, it h 
a waiver of the notice (5 T. R. 219). So if 
he distrain for such rent (1 H. B. 311). 
But the mere acceptance of rent by the 
landlord for occupation sulwequent to tlie 
time when the tenant ought to have quitted, 
according to the notice, is not of itself a 
waiver of such notice, hut matter of evidence 
only, to be left to the jury, under the cir¬ 
cumstances of the case (9 East, 314, •). 

As to the practical proceedings, they may 
be thus treated:— 

1st, In ordinary cases, at common law, 
where there is a tenant in possession 

The proceedings in this action begin with 
the declaration, purporting to be a com- 
plaint by a party, ^oAa Doe, who is judiciailv 
taken notice of as a nominal plaintiff, imd 
technically called the lessee of the plaimifi*. 
against another, Richard Roe, %vho is also 
recognised as a nominal defendant, amd called 
the casual ejector, of an alleged eviction or 
ejectment from premises of which the no¬ 
minal plaintiff claims to be possessed by 
virtue of a demise from the person really 
entitled. 

This declaration should be entitled in tiie 
court, otherwise it is irregular. It sboubi 
also he entitled of some date. Formerly it 
was necessarily entitled as of the preceding 
term, and there seems to be nothing in tli« 
new rules to alter the former practice, nor 
in the nature of these proceedings to require 
an alteration. It is immat<%rial, hoivever. 
whether the declaration be entitled of the 
term, or of a particular day; it will be irood 
either way for the purpose of ol»caining a 
rule for judgment. And if it he dated of a 
future term, or of a year not yet come, or even 
if it he not dated at all, provided the notice 
be correct, the courts will grant a rule fur 
judgment. 

The action of ejectment is local, and the 
venue is denoted, as in other actions, by the 
county in the margin; there roust be what is 
also called a venue in the liody of the decla- 
nitioo, that is, a mention of the plaee where 
the lands lie; and if this be correct, a wrong 
county in the margin will not prevent s rule 
for judgment. The principle of the rules 
requiring brevity in the mode of statement, 
is applied to the pleading in ejectment, 
although the rules j)rohit)itiQg the use of 
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«e?era] eoants «pon the same cause of action, 
do not comprehend the several demises in 
ejectment. 

The notice to appear, signed Richard 
Roe at the bottom of the declaration, should, 
if possible, be addressed to the tenant by his 
Christian and surname: its purport is to 
iaform the tenant of the nature of the pro¬ 
ceeding^, and requirinf^ him to appear thereto 
at the proper time, or otherwise to be turned 
out of possession. If the Christian name be 
wroDjtt or even if there be no name at all, it 
will be of no importance, if the party serv- 
ini' it inform the tenant that he is the party 
for whom it is intended. If the venue be 
laid in London or Middlesex (and it must 
be lud in the county where the. premises 
lie, unless otherwise ordered by the court,) 
the notice should require the tenant’s ap¬ 
pearance on the first dav of the next term, 
or within the four first days thereof; if the 
veaue be laid in any other county, then for 
the aext term j^enerally. A plaintiff may 
have leave to amend a defective declaration, 
even after plea pleaded. 

The declaration with the notice must be 
served before the first day of the term in 
whieh the tenant is required to appear, 
otherwise it will be a nullity. It cannot be 
served on a Sunday or difts non. A copy 
should be served upon each tenant, and the 
notice at the foot should he read over, or at 
least the purport of it should be signified, 
aitij tbe nature and meaning of the service 
explained to the person upon whom it is 
served, so as to be fully understood by him. 
Where different parts of the premises are in 
possession of different tenants, each of them 
must be served with a copy, in order to ob- 
Caia a rule agaiust the casual ejector for the 
whole. It should be served, if possible, 
upon the tenant himself, an^^where, even out 
of ihcjarisdiction. If on his wife, It may be 
served either on the premises, or at the bus- 
baud’s bouse, or au)^ other place, Supposing 
she be living with him; in all other cases it 
must be served on the premises: if it he 
served upon a child, servant, or other per¬ 
son, proof most be given that the tenant 
received it before the term, except where he 
is abroad, or has absconded, or where he 
kee(i8 out of tbe way to avoid service. So 
service on the secretary or the managing 
oiBcer of a public company on the premises 
will be sufficient $ or on the messenger in 
possession, and the official assignee, in cases 
of bankruptcy, or for the recovery of a 
chapel, on the chapel warden, sexton, or 
other person, holding tbe keys, and posting 
it on the chapel doors; or for a house rented 
by a parish, service upon each of the church¬ 
wardens or overseers will be sufficient. And 
service upon one of two or more joint- 
tenants is good service on all. 

An affidavit of this service must then be 
made, either by the party effecting it, or by 
a person present at tbe time: it should be 
entitled John Doc on the demise,” or*‘ the 
several dewUes of A., B., & C., plaintiffs, 


against Richard Roe, defendant.” It should 
set forth that the tenant in possession was 
served with a true copy of the declaration 
and notice annexed, ana how and when the 
service was effected; if on the wife, that 
she was living with her husband, or served 
at tbe husband’s residence; if on the child, 
servant, &c., that such party had subse¬ 
quently stated that he or she had delivered 
it to the tenant, or that the tenant had ac¬ 
knowledged that be received it, before the 
first day of the term, or it must show either 
by direct averment, or by circumstances and 
belief, that the tenant has gone abroad, or 
has absconded, or avoids service: it mast 
also allege that the notice was read over or 
explained, and by whom, or it must show 
some valid reason why it was not done, as 
that the party went away and would not 
hear it, &c.; this affidavit may be sworn 
before a Judge in town, or a commissioner 
in the country ; but not before tbe plaintifiTs 
attorney, his clerk, agent, or partner. 

If the tenant do not take steps to have 
himself made a party to the action, the 
plaintiff becomes entitled to a judgment hy 
default against tbe casual ejector, llie affi¬ 
davit must be annexed to the declaration, 
and endorsed ‘^to move for judgment agrinst 
the casual ejector this is signed by coun¬ 
sel ; DO motion is made to the court, where 
the service was on the tenant or his wife ; 
it is at once taken to tbe rule office, and one 
of tbe Masters draws up the rule, which 
orders, that unless the tenant in possession 
of tbe premises in question shall appear and 
lead to issue on a day certain, let judgment 
e entered for the plaintiff against the nomi¬ 
nal defendant. The rule requires the ap¬ 
pearance to be entered on tbe fourth day after 
its date, in town cases; and in country cases, 
on the fourth day after the end of the term, 
whether issuable or not. This is then a rule 
nisi for judgment; it is not served, but 
merely entered at the Master’s. If tbe decla¬ 
ration be left with the child, servant, &c., 
and there be only kis statemeut, the rule for 
judgment will be a rule nisi in the first in¬ 
stance. Then the court must be moved, upon 
an affidavit of facts, for a rule to show cause 
why such service shall not be deemed good 
service, and that leaving a copy of the rule 
with some person on the premises, or affix¬ 
ing it upon the outer door, if no person can 
he met with, shall be deemed good service; 
draw up tbe rule, serve it, and if no sufficient 
cause he shown, apply to have it made abso¬ 
lute upon an affidavit of service. This rule 
must he drawn up and taken from the Mas¬ 
ter’s office, within two days after the end of 
the term in which it was moved for, or no 
further proceedings can be had. The motion 
cannot be made a/fer the expiration of two 
terms from the service of the declaration.^ 

On the morning of the day after that on which 
the rule expires, if there be no appearance of 
tbe defendant, the plaintiff takes his judg¬ 
ment, upon which he may issue his execu¬ 
tion ; if tbe judgment be signed too early, 

Q 2 
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‘ or there be any irregularity in it, it will be 
sec aside at tbe instance either of the tenant 
in possession or the landlord. And at any 
time before a writ of possession is executed, 
it may, upon an affidavit of merits, or that 
the defendant believes there is a good de¬ 
fence, be set aside, or the proceedings stayed 
on payment of costs, in order to let in tbe 
tenant or other person claiming title to de¬ 
fend the action, and oblige the plaintiflT to 
accept a plea; but this indulgence will not ge¬ 
nerally be granted after execution completed. 

The tenant, within the time limited by the 
role for judgment, or the further time which 
may be obtained as in ordinary cases, enters 
his appearance at the Master’s office, where 
the consent rule is marked, by which the 
defendant undertakes to appear instead of 
the casual ejector, and receive a new decla¬ 
ration; and by a rule of the courts, the 
defendant is to specify therein *^for what 
premises he intends to defend, and shall 
therein consent to confess upon the trial 
that he (if he defend as tenant, or if he 
defend as landlord, that his tenant) was, at 
the time of the service of the declaration, in 
the possession of such premises; and that 
if upon the trial the defendant shall not 
confess such possession, as well as lease, 
entry, and ouster, whereby the plaintidf shall 
not be able further to prosecute his suit 
against the defendant, then no costs shall be 
allowed for not prosecuting the same, but 
the said defendant shall pay costs to the 
plaintiff, in that case to be taxed.” Accord¬ 
ing to the usual terms of the consent rule, 
the general issue only is pleadable; but the 
court, upon application, will grant leave to 
plead to the jurisdiction, as a plea of ancient 
demesne, which must be pleaded within four 
days, or within the four first days of the 
term, although that happen to be before the 
expiration of the time limited for the tenant’s 
appearance. Time to plead can, of course, 
Jie obtained. The plea should be entitled 
in the court and in the cause, dated as of 
the term in or of \vhich it is pleaded anil 
4lel4vere(l, with the consent rule, to tbe op¬ 
posite attorney. NVhere part only of the 
premises is defended, judgment and execu¬ 
tion may be taken for the residue. 

The -tenant is bound, under a penalty of 
three years’ improved or rack-rent, to give 
bis landlord, forthwith, notice, when a de¬ 
claration in ejectment has been f>erved upon 
him. The inuiion for the landlord to be 
admitted to defend, either with the tenant 
or by himself, is a motion of course, requiring 
only counsel’s signature, upon which a rule is 
drawn up at tbs Master’s, which is annexed 
•to the consent rule and plea, and delivered, 
418 ill ordinary cases. If the landlord appear 
alone, the rule gives lilierty to the plaintiff 
to sign judgment against the casual ejector, 
•but execution to he stayed till further order. 
If the landlord do not appear at the trial, 
.upon production of the postea and office 
^copies of the rules, a rule nisi for execution 
will be granted. * 


The defendant may, after entering nto 
the consent rule, withdraw his plea and con¬ 
fess the action, upon which tbe plaintifi*, 
after entering a relictd ver^catione, may 
sign final judgment upon such cognovit. 

Tbe following are some of the incidental 
proceedings ?— 

The defendant, upon entering appesnnee, 
may issue a summons for a bill of the parti¬ 
culars of the premises, &c., where any rea¬ 
sonable doubt exists; or a particular of the 
covenants and breaches; or of the lessor’s 
residence. He may also move to stay pro¬ 
ceedings until a guardian shall be appointed 
for an infant lessor, to answer «;osts, or, 
where the lessor of the plaintiff is abroad, or 
dead, or unknown, until security for costs 
be given, or to stay proceedings in a second 
action, until the costs of the first are paid, 
and so on. If a demise be inserted in a 
declaration, in Che name of a party without 
consent, the court or a Judge, upon tbe 
application of tbe party, as speedily as pos¬ 
sible after knowledge thereof, will order it 
to be struck out, unless the justice of tbe 
case would be defeated, and an indemnity 
has been tendered to him ; and an appear¬ 
ance or plea may be set aside upon the same 
grounds. 

Where several ejectments are brought for 
the same premises, upon the same demise, 
the court or a Judge will order them to be 
consolidated; and where there are seveiil 
defendants to whom the plaintiff has deli¬ 
vered declarations for the recovery of tbe 
same premises, the court would, on tbe 
plaintiff^s motion, join them all in one decU- 
ratioD, although they are severally concerned 
in interest; though before the 3 & 4 Win. 
IV., c. 42, which gives one of several de¬ 
fendants who is acquitted, his costs, the 
court would not have done so. 

If the plaintiff delay drawing up the rule, 
or replying within the time limited by tbe 
rule, which is four days, the defendant may 
sign judgment of non pros. 

By the terms of the consent rule, the 
defendant is to accept a declaration for the 
premises in question, and plead thereto the 
general i»sue. But since the plea invariably 
accompanies tbe consent rule, no declaration 
is delivered, but the lessor makes up tbe 
issue at once, describing the premises as they 
are set forth in the consent rule, sobstituting 
the name of the defendant for that of the 
casual ejector, but omitting in the issue the 
notice to appear appended to tbe declara¬ 
tion. The issue should be entitled of the 
term in which the plea was delivered, or in 
which issue was or is supposed to be joined. 

'J'he notice of trial is endorsed on the 
issue, and is the same as in ordinary cases, a 
copy of tbe consent rule is then annexed, and 
it is delivered to the defendant’s attorney; 
the proceedings are then the same as in 
other cases—thus, the jury process is suf d 
out, the nisi prius record is made op, and 
the cause entered for trial, and briefs deli¬ 
vered, &c. 
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If the piainliff proceed not to trial accord¬ 
ing to ms notice, unless he have counter- 
maoded in time, the defendant shall have his 
costs of the day, or judgment as in case of a 
nunsoit. 

There bein^ but one plaintiff in ejectment, 
tevenl lessors cannot be heard separately by 
cooosel, although separately interested; and 
if landlord and tenant defend by different 
Bttornies and different counsel, and the 
teosoi claims no title but what he derives 
from the landlord, only one counsel can 
address the c«>urt; but the other counsel 
will be allowed to call and cross-examine 
witnesses. 

The consent rule should he produced as 
part of the plaintifif's case, and proof also of 
the service of declaration ; the defendant 
mav give any special matter in defence 
cnoer the plea or the general issue. 

If defendant do not appear at the trial and 
confess lease, entry, and ouster, and that he 
<ir his tenant was in possession at the time | 
of the service of declaration, the plaintiff* iS' 
nonsuited, which, bein^r endorsed on the 
pos/ea, entitles tbe plaintiff to judgment 
against the casual ejector, except in eject¬ 
ment by landlord against tenant, when, upon 
proof of the service of notice of trial, plain¬ 
tiff shall not be nonsuit, but production of 
the consent rule shall be sufficient evidence 
of the lease, entry, and ouster. 

The damages are merely nommal in ordi¬ 
nary ejectments, the actual damages by the 
detention of the property being usually re¬ 
covered by an action of trespass for mesne 
profits. A Judge may certify fur immediate 
possession, when a writ issues accordingly, 
aod costs taxed, and judgment signed and 
executed afterwards, as if no such writ had 
issued. An affidavit of circumstances should 
be laid before the Judge. If this certificate 
cannot be obtained, then, on or after tbe 
day in banc, or, if the cause be tried in the 
vacation, on the first day of the ensuing 
term, sign judgment against the casual 
ejector, and sue out execution. 

'Fhe successful party is entitled to his 
costa; and where the plaintiff is nonsuited, 
because tbe defendant has not confessed 
lease, entry, and ouster, the defendant is 
liable for costs according to tbe terms of the 
coosent rule. If the plaintiff have a verdict, 
the costs are recoverable by execution as in 
personal actions, but if entitled to coats UD<ler 
the consent rule, it is by execution founded 
thereon under tbe 1 & 2 Viet., c. 110, § 
18, or by attachment. And execution can 
also, under tlie same act, be ^ad by the 
defendant, when be is entitled to costs; it 
Was by attach meat only, because the lessor 
of the plaintiff was not a party to the record. 
Now, where the lessor of the plaintiff died 
between the commission day and the trial, 
and be was nonsuited on the merits, his exe¬ 
cutor was not liable to costs; hut where 
husband and wife were lessors, and he died 
after entering into the rule, the wife was 
held liable, because both of them were 


lessors. The court can, in ejectment, but 
not in any other action, compel the real 
defendant to pay the c^osts, though he be not 
a party to tbe record ; ** for the court,” said 
Lord Teuterden, ** will not permit a person 
to put a mere pauper into possession to evade 
the costs.” And if a stranger carry on a 
suit in tbe name of another who has title, 
but is poor and cannot pay the costs, in case 
he fail, upon an affidavit of the circumstances, 
the court will order such stranger to pay 
costs to the defendant. 

The writ of execution is the habere facias 
possessionem, tested as of the term, and where 
possession has not been completely given 
under it, an alias, &c. If any disturbance 
take place after delivery of possession, tbe 
court, upon application, would punish tbe 
defendant by attachment. Outer doors may 
he broken open to execute this writ. Tbe 
tenants may attorn in lieu of this writ; and 
the plaintiff may enter without suing It out, 
if be can do so %viihout force. Now, when 
a landlord is admitted to defend, and judg¬ 
ment is entered against the casual ejector, 
%vith a stay of execution until further order, 
and the landlord appears not at the trial, 
and the Judge does not certify, the lessor 
must move tbe court for a rule nws to issue 
execution. The writs of Ji. fa. or ca. sa. 
for the costs, may either be separate WTits, 
or may be embodied in the habere facias 
possessionem. 

When the execution does not issue within 
a year and a day after judgment, it must be 
revived by scire facias, as in other cases; 
ond when the judgment is against the casual 
ejector, the terre-tenants must be joined iu 
the writ, otherwise the court will award a 
restitution qunre erronice emanavil. Inas¬ 
much as the plaintiff is seldom the real per- 
son, bis death would make no difference; 
but where the defendant died after judgment, 
but before execution, tbe safest course is to 
issue a scire facias against the terre-tenants 
of tbe land; and unless tbe personal repre¬ 
sentative be the terre-tenant, n scire facias 
must issue against him for tbe costs. If the 
judgment be against a feme sole, who marries 
before execuiion, tbe habere facias posses- 
sessionem should be sued out in her maiden 
name for the land ; and a scire facias against 
her and her husband for the costs. 

Tbe proceedings of a writ of error on a 
judgment is the same as in ocher cases, with 
one or two exceptions. Bail is required 
where a defendant brings a writ of error 
after verdict for plaintiff; and the recogni¬ 
zance is taken for the amount of double the 
yearly value, and double costs of tbe eject¬ 
ment. As the casual ejector cannot bring 
error, being but a nominal party, tbe writ 
can onlv be brought after defendant has 
appeared and confessed lease, entry, and 
ou;<ter; and if the landlord be permitted to 
defend, the writ of error cannot issue in the 
name of the casual ejector; but if error, 
coram nobis, be sued out in the casual ejec¬ 
tor’s name, tt must be taken to be sued out 
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ftt the instaDce of a proper party, until It is 
set aside. Nothing can be assigned for error, 
that would make it necessary to go again 
Into the title of the premises. The plaintiff 
cannot sue out execution until the writ of 
error be determined, provided bail be put in 
and perfected: but the court will oblige the 
defendant to enter into a rule not to commit 
waste pending the writ. If, upon error 
brought, the judgment be affirmed, or the 
plaintifi in error discontinue or become non¬ 
suit, the court from which execution should 
Issue, shall award a writ to enquire as well 
of the mesne profits as of the damages by 
any waste committed after the first judgment 
in the ejectment; upon the return of the 
writ of enquiry, judgment is given and exe¬ 
cution awarded for such mesne profits and 
damages, and also for costs of suit; for 
which the bail in error are liable, recoverable 
by action against them. If the judgment be 
reversed, a writ of restitution is awarded. 

2nd. As to proceedings in ejectment upon 
a vacant possession: — 

Tlie person who has the right of entry, 
may, if the premises be unoccupied and 
vacant, peaceably and without force, enter 
and take possession of them, without bring¬ 
ing an ejectment; though it is liest to pro¬ 
ceed by dectment, more especially where he 
claims adversely |o the person last in ims- 
session. What is a vacant possession ? It is 
a nice question. A distinction must here be 
made between actual abandonment of pos¬ 
session and discontinuance to occupy, stilk 
retaining the virtual possession. Locking 
up the premises and quitting is an instance 
ot actual abandonment; leaving anything, 
such as bay in a barn, will be an instance of 
discontinuance of possession. In the former 
case the landlord must proceed in the eject¬ 
ment as upon a vacant possession; in the 
latter in the ordinary way, after effecting the 
best service of the declaration in his power. | 
The proceedings on a vacant possession are, i 
first, to make an actual entiv on the pre¬ 
mises, either by the lessor of the plaintiff, or 
some person authorized bv letter of attorney; 
getting upon the threshold of the door, put¬ 
ting a finger into the keyhole, or laying hold 
of a bar of the door, would be deemed a 
sufficient entry where the bouse is locked 
up. ^ Two friends should go with the lessor 
or his agent, and having made the entry, a 
lease, previously prepared, is executed to 
one of the friends, not being an attorney, 
who is then pnt into immediate possession; 
the other friend then enters and thrusts out 
the newly made lessee; whereupon this 
second friend, the ejector, is immediately 
served with a declaration in ejectment, in 
which he is made defendant, and the thrust 
out friend plaintiff. 

All this should be done before the first 
day of term, othenvise judgment could not 
be moved for in the term. To obtain judg¬ 
ment, make affidavit of the lease, entry, 
ouster, and service of declaration and notice, 
•worn before a Judge or commbsioner, an¬ 


nex it to the lease, and copy declaration and 
notice and letter of attorney; and where the 
lease is executed by power of attorney, 
there must be an affidavit of the execution 
of the power. Obtain connsel’s signature, 
draw up the rule, sign juflgment, and issue 
execution as before explained. In the Com¬ 
mon Pleas no affidavit of lease, entry, &c., 
is necessary; but the plaintiff gives a rtile to 
plead, at tlie expiration of which he signs 
judgment, &c. It is to be observed that, in 
these cases, no person ckuming title can be 
let in to defend; be must have recourse to 
his action. 

The 11 Geo. II., c. 19, § 16, and 67 (5eo. 
III., c. 52, give a power to two justices of tbe 
peace, when premises are deserted by a ten¬ 
ant, and no sufficient distress is to be found 
upon them to answer the arrears of rent, to 
give possession of them to tbe landlord. 

3rd. Proceedings in ejectment by landlord, 
for forfeiture by non-payment of rent:— 

And, first, where there is a sufficient dis¬ 
tress upon tbe premises, tbe proceeding 
must be at common law; but befm the 
ejectment is brought (the proceedings of 
which have been previously described, ac^ 
cording as the tenant is in possession, or the 
possession is vacant), a demand of tbe rest 
must be made, unless there is an exprea 
agreement dispensing with such demand. 
And inasmuch as tbe common law does not 
favour forfeitures, great strictness is required 
in this respect. The landlord, or another 
person under a formal power, must go in 

K trson, upon some notorious place on the 
nd, as before the front door of the dwelling- 
house ; unless tbe lease specify a place for 
payment of rent, then, upon w place 
pointed ont, on tbe last day on which the 
rent can be paid, to save a forfeiture, and 
this depends upon the proviso in the lease, 
at sunset, ana demand the precise sum 
due, not a farthing more or less, although, 
in fact, nobody is present upon the part of 
the tenant to answer: if the rent be not then 
paid, tbe landlord is entitled to bring his 
ejectment. . This proceeding is seldom prac¬ 
tised, both on account of this itieety of tbe 
demand, and because the tenant, by fifing s 
bill in equity, may obtain an iojoncuon 
staying proceedings, upon paying the arrears 
of rent. 

Secondly, where there is nof a snfficieik 
distress upon the premises, the ejectment is 
then regulated by 4 Geo. II., c. 28, which 
enacts, that where half yearis rent shall be 
in arrear, and a right of re-entiy has been 
reserved by the express terms of the lease, 
and no sufficient distress can be found ou 
the premises to countervail the arrears of 
rent, the landlord or lessor may, without any 
demand or re-entry, serve a declaration in 
ejectment; and unless the tenant pay the 
rent and costs within six calendar months, 
he is to be deprived of all relief at law or 
equity, and tbe tenancy h absolntely deter¬ 
mined. Tbe proceedings are then the same 
as in ordinary cases, nuUdHi muUmdi$, 
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The proceedini^ in ejectment upon 
the determination of a teoancv» under 1 
Geo. IV., c. 879 iDity be adopted in all cases 
where the term or interest of any tenant 
holding, under a lease or af^reement in tortf- 
any lands, tenements, or hereditaments^ 
for any term or number of years certain, or 
from year to year, shall have expired or been 
determined, either by the landlord or tenant, 
by re^lar notice to quit ^ and such tenant, 
or any one holdiojt or claiming; by or under 
him, shall refuse to deliver up possession 
acrordingly, after lawful demand in writing 
made thereof. A landlord may either 
adopt this mode under the statute, or the 
ordinary proceedings first treated o^ The 
dtxlaration and notice are the same as before 
descrilied, except that the notice isatldressed 
to the tenant to appear on the first day of 
the next term, and to give bail for costs and 
damages, which must be signed by the real 
landlord, or his agent, and not by the ficti* 
tioos Richard Roe. A motion, supported 
by an affidavit, of the value of the premises 
sod of the regular notice to quit, should be 
made for a rule to show cause why the 
lenaot should not find bail, or, in default, 
judgment against the casual ejector; draw 
op the rule, and serve it on the day appointed 
for showing cause; move, upon an affidavit 
of service, to make the rule absolute, which 
is also served. Two sufficient sureties, and 
the tenant, who is not examined as to his 
tofficiency, join in the recognisance, which 
must be put in suit against them in six 
months after landlord obtaining possession. 
Tlie ocher proceedings are the same as in 
ordinary ejectments. The landlord will not 
k nonsuited on the trial on account of the 
defendant’s non-appearance; for notice of 
trial having been served, the production of 
ibf consent rale and undertaking shall be 
sufficient evidence of lease, entry, and ouster: 
^etnal damages fur mesne profits are, in this 
rme, given; and the defendant must give 
Uo eddUiomal sureties on bringing error. 

6tb. Possession can be obtained by sum- 
mary proceedings before two justices, where 
the term exceeds not seven years, nor the 
rent more than 201., no fine being reserved, 
under \ & 2 Viet., c. 74. 

6ch. As to proceedings in ejectment by 
landlord under II Geo. IV., and 1 'Wm. IV., 
c. 70, $$ 36, 87, after reciting that landlords, 
whose of entry accrues after Hilary or 
Trinity Teroi, cannot prosecute ejectment 
at the immediately ensuing assises, from 
which inability arise delays and wrongs, 
enacts, tha^ in such cases, it shall be lawful 
for the lessor of the plaintiff ** at any lime, 
within ten days after tenancy shall expire, 
or ripht of entry aceme, to serve a declara- 
tirm m ejectment, entitled of the day next 
after the day of the demise in such declsra- 
tioQ, whether the same be in term or vaca¬ 
tion, with n notice requiring the tenant to 
appear and plead thereto, within ten days, or 
judgment; and then the proceedings are the 
MUK as in ordinary cases, providsd that, at 


least, itr clear days’ notice of trial, before 
the commission day, be given to the defen¬ 
dant, who may apply for time to plead, for 
staying or setting aside proceedings, or for 
postponing the trial; all which is in the 
discretion of the Judge to order.” Such 
applications should be supported by an affi¬ 
davit of facts. This statute extends to 
country ejectments triable at the assizes, but 
not to those of Middlesex or London. Hi¬ 
lary and Trinity are called issuable terms, 
because they immediately precede the 
assizes. 

The resulting action of trespass for mesne 
profits, i\ c., the amount of the yearly value 
of the premises, may be brought as soon as 
actual possession is obtained (jeacept in the 
case or landlord and tenant, under 1 Geo^ 
IV., c. 87, when these actual damages are 
given, as already shewn). It may be brought 
either in the name of the nominal plaintiff 
in the ejectment, when security for costa 
must be given upon application, or in the 
name of the lessor, generally against the 
person who had judgment against him In the 
ejectment, or against the executors or admi¬ 
nistrators, for toe profits received within six 
calendar months before the death of the 
testator or intestate, the action must then 
be brought within six months after they have 
taken upon themselves the adminbtration of 
the estate. 

The Statute of Limitations, as to all the 
profits, excepting those which may have 
accrued within the last six years, will be 
a defence. The damages may be beyond 
the mere rent or annual value of the pre¬ 
mises, as compensation for the plaintiff’s 
trouble, &c.; but grouud-reut paid by the 
defendant will be deducted by the jury from 
the damages : and if less than 40s. damages 
be recovered, unless the Judge certify, the 
plaintiff shall have no more costs than 
damages. If the action ia brought pendmg 
error, execution will be stayed until the writ 
of error is determined, lii other respects 
the action is the same as in ordinary pro¬ 
ceedings. Selw, Nisi Prius, tit. Ejectment; 
j4dams on Ejectment; Chit. Arch, Prac^ 
780; Wcodf, Land, and Tenant, chap. vH.; 
Runn, Hist. Princ. and Prac. of Ejectment. 

EJECTUM, jet, jetsom, wreck, &c. 

EIGNE [tftsn/, Fr.], eldest, or first-born. 

ElK to a reversion, an additional loan to a 
mortgagor, who is the reversioner of the 
mortgaged estat^; also to a testament, an 
addition to an inventory made up by an 
executor. Scotch Term. 

EINECIA, eldership. See Esnbct. 

EIRE, or EYRE [eire, Fr., iter, Lat.], the 
court of justices itinerant, and justices in 
eyre. They were, anciently, sent with a 
enerol comiiihsion into divers counties to 
ear such causes as are termed pleas of the 
Crown; and this was done for the ease of 
the people, who must else have been harried 
to the King’s Bench, if the cause were too 
high for the county court: it is said they 
were sent but ouce in seven years. The 



9yft 9/theforeit »the jaitlce seat; which, 
by an ancieuC custom, was held every three 
yean by the justices of the forest, journeyim; 
up and dowD for that purpose. Bracts, L 
3, e. 11. 

EJURATION, renouncioji^ or resigniug one’s 
place. Eneyc. bond, 

Sjfus e$t periciUum cujtu est dominium—out 
commoaum ,—(He who has Che risk has the 
dominion or advanta^te.) 

EJUSDEM GENERIS (of the same kind or 
natore). 

Electio est iniema, libera et spontanea separatio 
imtHf ret ab aUd, sine compulsione^ consistens 
in ammo et vobmtate. Dyer, 281.—(Choice 
is an internal, free, and spontaneous separa¬ 
tion of one thing from another, without 
compulsion, consistent in mind and will.) 

Electio semel faeta, et placitum testatum non 
patitur regressum, Co. Lit. 146.—(Election 
once made, and plea witnessed, suffen not a 
recall.) 

ELECTION, the act of selecting one or more 
from a greater number for any use or office; 
also when a man is left to his own free will 
to take or to do one thing or another, which 
he pleases. 

Tlie doctrine of election, strictly so called, 
IS derived from the civil law, and is the ob¬ 
ligation imposed upon a party to choose 
between two inconsistent or alternative 
rights or claims, in cases where there is a 
clear intention of the person from whom 
he derives one, that he should not enjoy 
both. Every case of election, therefore, 
presupposes a plurality of gifts or rights, 
with an intention, expressed or implied, of 
the party who has a right to control one or 
both, that one should be a substitute for the 
other. The party who is to take, has a choice, 
but he cannot enjoy the benefiu of both. It 
has been said that the doctrine constitutes a 
rule of law, as well as of equity; and that 
the reason why courts of equity are more 
frequently called upon to consider the sub¬ 
ject, is, that in consequence of the forms of 
proceeding at law, the party cannot he put 
to elect. 2 Story's Equity Jurisp., chap, 

XXX. 

As to a defendant in equity compelling a 
plaintiff to elect between two proceedings, it 
IS ordered by the 20th and 21 at clauses of 
the 16th of the Orders, 8ih May, 1845, that 
a defendant whose answer is not excepted to 
or referred back on former exceptions, 
alleging that the plaintiff is prosecuting him 
In this court and also at law for the same 
matter, mav, upon the expiration of eight 
days after his answer or further answer is 
filed, obtain, as of course, on motion or 
petition, the usual order for the plaintiff to 
make his election in which court he will pro¬ 
ceed. And that a defendant whose answer 
is excepted to or referred back on former 
exceptions, alleging that the plaintiff is 
prosecuting him in this court and also at 
law for the same matter, may by notice in 
writing require the plaintiff to procure the 
Master’s report upon the exceptions within 


four days from the service of the notice# 
And if the plaintiff do not obtain the Master’s 
report within such four days, such tlefeodaot 
is entitled as of coarse, on motion or petition, 
to obtain the usual older for the plaintiff to 
make his election in which court he will 
proceed. 

But though it is a general rule that when 
a part? is suing in equity be shall not be 
allowea to sue at law for the same thing, jret 
the case of a mortgagee forms an exception, 
he having a right to proceed in equity snd 
at law at the same time, nor will the conrt 
stay the proceedings at law, unless the 
defendant brings in the money. Rett r. 
Parkinson^ 2 Anst. 497. 

As to the election of members of Parlia¬ 
ment, see fFordtuforth'i Law and Practice of 
Elections, The manner of proceeding on 
election petitions is regulated by 4 & 6 Vict., 
c. 68. 

Eleetiones Jiant rith et Uberh sine intem^ume 
aliqud. 2 Inst. 169.—(Let elections be made 
rightly and freely, without any intemiption.) 

ELECTOR, be that has a vote in the choice of 
any officer; a constituent; also such Oermao 
princes as formerly had a voice iti the elec¬ 
tion of the Emperor of Germany. 

ELEEMOSYNA, alms. 

ELEEMOSYNA REGIS, and ELEEMOSY- 
NA ARATRI, or CARUCARUM, a penny 
which King Ethelred ordered to be paid for 
every plough in England towards the sup¬ 
port Of the poor. Leg, EtheL, c, 1. 

ELEEMOSYNiC, the possessions belonging 
to the church. Blount, 

ELEBMOSYNARIA, the place in a relirious 
house where the common alms were depo¬ 
sited, and thence by the almoner distribuied 
to the poor. 

ELEEMOSYNARIUS, the almoner or peculiar 
officer, who received the rents and gifts, and 
in due method dbtributed them to pious and 
charitable uses. 

ELEEMOSYNARY CORPORATIONS, arti- 
ficial bodies constituted fur the peipetusl 
distribution of the free alms or bosnty of 
the founder of them to such persore as he 
has directed. Of this kind are alt hospitals 
for the maintenance of the poor, sick, and 
impotent, and all colleges hath in our uni¬ 
versities and out of them, which are foooded 
for the promotion of piety and haming by 
proper regulations and orainantes, and for 
imparting assistance to the memiers of those 

I bodies, in order to enable them to prosecute 

I their devotion and studies witk greater care 
and assiduity. These elremostnary corpora- 

I tions, though in some thingi partaking of 
the nature of ecclesiastical bodies, are, 

I strictly speaking, lay, and not ecclesiastical, 
even though composed of eccleaiasticai per¬ 
sons ; and, accordingly, they sre not snfe/ect 
to the jurisdiction of the ecdeiiastical cowts, 
or to the visitations of the ordinary or dioce¬ 
san in their spiritual characters. 3 Stw, 
Com. 171. 

ELEGIT (be has chosen), a judicial writ <f 
execution founded on the Statute of West- 
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tninster II., iftsainf^ out of the coart where 
Ihe record or other proceeding^ is, upiin 
which it it {^roonded, and addressed to the 
sheriff, who gives to the jodgineat creditor 
the lands and tenements of the judgment 
debtor, to he occupied and enjoyed until ihe 
money due on such jtidirmenc is fully paid ; 
during the time he so h4dds them be it 
eailetl tenant by eUgitf whose interest is 
denominated an estate of freehold, defeasible 
upon a condition subsequent. His interest, 
howfTer, is really a chattel, and passes to 
the eiecutor. * 

The writ of elegit now extends all the deb¬ 
tor's lands, instead of a moiety as before; and 
also the debtor’s customary and copyhold 
landt, subject to the rights of the lord of the 
manor; and also lauds over which his debtor 
has any disposing power, which he may, 
without the assent of any other person, 
exercise for his own benefit; and also trust 
rtutet, estates in reversion, or leases for 
lires or years, rent charges, lands in ancient 
deioesfie, the wife’s lauds which the husband 
has during coverture, lands of a bishop, and 
terms for years. But the following property 
cannot be extended:—an advowson in gross, 
becaane it cannot 1)6 valued at any certain 
rent towards payment of the debt, the glebe 
belonging to an ecclesiastical benefice; 
or the churchyard, because these are each 
solmii Deo eomsecratwn: a rent^seek, for it 
cannot he delivered ut liberum tenemenium ; 
and any tenement that cannot be granted 
over. 

If judgment be obtained against two, and 
one of them die before execution, the judg¬ 
ment survives as to the personalty, but not 
as to the realty; that is, the judgment binds 
the goods of the survivor only, but it binds 
the lands both of the survivor and the de- 
c6aK*d. 

Upon the rpceipt of the elegU, the sheriff 
most iropannel a jury, who are to enquire 
of all Che goods and chattels of the debtor, 
and appraise the tame, and alto to enquire 
ai to his lands and tenements, and their 
value; upon such inquisition had, the sheriff 
is to deliver to the execution creditor all 
the goods and chattels of the debtor (except 
hit oxen and beasts of the plough) at the 
▼aloe set upon them by the jury; and if the 
goods be sufficient to satisfy the debt, the 
lands cannot be extended. If, however, the 
goods be ioaufficient, the sheriff is to proceed 
to make and deliver execution to the execu¬ 
tion creditor, of all the hinds, &c., of the 
debtor, and must return the writ, in order 
that the inquisition may be recorded in the 
conrt out of which the elegit issued. The 
h & 6 Vic., c. 98, abolished poundage on 
this writ. 

If no land be extended upon an elegit, 
the plaintiff may, of course, have an elegit 
into soother couuty; or even if lands be 
extended upon the first elegit, the plaintiff, 
on a suggestion that the defeodant has more 
lands, either in the same or in another 
county, knay have another elegit. But where 


land is extended under an elegit, no other 
writ of execution but an elegit can be sued 
out against the defendant, unless the plaintiff 
be evicteil from the lands extended, or the 
el^it be ineffective or void. 

The sheriff delivers only legal possession 
of the lands, or rather a right of entry, and 
not actual possession ; if, therefore, the exe¬ 
cution creditor cannot enter without force, 
he should proceed by ejectment. As soon 
as the plaintiff shall have fully satisfied bis 
judgment out of the extendeil value of the 
land, the defendant may recover hit land, 
either by ejectment, set./a., ad rehahendam 
terram, bill in equity, or reference to one of 
the Masters of the court to ascertain the 
amount of the rents and profits received, and 
order that, if it appear that the debt, &c., is 
satisfied, possession shall be delivered to the 
defendant. CAit, Arch, Prae, 440. 

ELIMINATION, the act of banbhing, or 
turning out of doors; rejection. 

ELINOUATION, the puuishment of cutting 
out the tongue. 

ELINORS, electors; chosen persons. lu 
cases of challenge to the sheriff and coro¬ 
ners for partiality, &c., the venire to summon 
a jury is directed to two clerks of the court, 
or two persons of the county named by the 
court, and sworn. Then these elisors indif¬ 
ferently name or choose the jury, and their 
return is final, no challenge being allowed 
to their array. Co. lAt. 158. 

ELOIGNE, or ELOINE [eloigner, Fr.], to 
put at a distance; to remove one far from 
another. 

ELOIGNMENT, re-motion; sent a great way 
off. 

ELONGATA, a return made by a sheriff in 
replevin, that cattle, &c., are not to be 
found, or are removed, so that be cannot 
make deliverance, &c. 

ELONGATU8, a return to a writ de homine 
replegiando, that the man is out of the she¬ 
riff’s jurisdiction, whereupon a process is 
issued, called a capias tii withemam, to im¬ 
prison the defendant himself without bail or 
main-prize, until be produces the party. 

ELOPEMENT, the voluntary departure of a 
wife from her husband, to live with an 
adulterer, and with whom she lives in breach 
of the iimtrimonial vow. 

ELUL, the twelfth mouth of the Jewish civil 
year, and the sixth of the ecclesiastical. It 
consisted of only twenty-nine days, and 
answered nearly to our August. 

ELY [perhaps from tAos, Gk., a marsh, or 
helig, C. Br., a willow], the ancient city and 
metropolis of the county of Cambridge. 

The Isle of Ely was never a county pala¬ 
tine, but it was a royal franchise, which, 
however, by 6 It 7 Wm. IV., c. 87, was 
taken away from the bishop, whose secular 
auiboriry is now vested in the Crown. 

EMBARGO [embargar. Span.], a prohibition 
upon shipping nut to go out of any port on 
a war breaking out, &c.; to detain ; a stop 
put to trading vessels. 

EMBASSADOR. See Aubassador. 
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EMBASSAGE, or EMBASSY, a public mes -1 
sace concerninsf busineta. 

EMBEZZLEMENT, larceny by clerks, ser. 
vauts, or agents. The act of appropriating 
to himself that which is received m trust for 
another. 7 & S Geo. IV., c. 29, § 47. The 
distinctions between larceny and embezzle¬ 
ment are often extremely nice and subtle; 
and it is sometimes difficult to say under 
which head the offence ranges. The offender 
must be a clerk or servant, whose business 
it is to receive money for his master, to be 
guilty of embezzlement. But if he have 
been employed to receive it in a single 
instance, he needs not be a general servant. 
And where a servancia seat todoapoticiihir 
tfaiag, for wbicb he is to receive a specified 
sum, and not less, and be is paid a less sum, 
and appropriate it, this is not an embezzle¬ 
ment, for he does not receive the money by 
virtue of his employment. 4 C, ^ P, Sk). 

If a banker, merchant, factor, broker, 
attorney, or other agent, embezzle money, 
or securities for money entrusted to them, 
they are respectively guilty of an indictable 
misdemeanour; but it is expressly provided 
that that enactment shall not affect trustees 
or mortgagees, or extend to bankers dis¬ 
posing of any lien ; and it is expressly 
enacted that those provisions, at to all such 
agents, shall not lessen any civil remedy 
which the party aggrieved would otherwise 
have. So that a prosecution and also an 
action might be sustained at the same time 
against the agent and his sureties. But 
these provisions only apply to embezzle¬ 
ments in case of a regular employment, in 
the capacities enumerated, and do not ex¬ 
tend to a person gratuitously engaging, on a 
particular occasion, to procure the discount 
of a bill, not being in any business within 
which such an employment regularly falls. 
7 & 8 Geo. IV., c. 29, (§ 49, 60, 62. 

EMBLEMENTS [emblacanee de bled, Fr., 
com sprung or put above ground], the 
growing crops of those vegetable produc¬ 
tions of the soil which are annually produced 
by the labor of the cultivator. They are 
deemed personal property, and pass as such 
to the executor or administrator of the oc¬ 
cupier, whether he were the owner in fee, 
or for life, or for years, if be die before he 
has actually cut, reaped, or gathered the 
same; and this, although these being affixed 
to the soil, might for some purposes, be 
considered, whilst growing, as part of the 
realty. 

If a tenant for life or pur outer me die, 
his executor is entitled to emblements, for 
the estate was determined by the act of God; 
and it is a maxim in the law that actus Dei 
nemini facit ii^furiam. The advantages of 
emblements are extended to parochial clergy 
by 28 Hen. VIII., c. 11, but a parson who 
resigns his living, or forfeits by his own act. 
Is not entitled to emblements, although his 
lessee is. By devise, the devisee may, 
without express words, be entitled to the 
growing crops. But a legatee of the goods. 


stock, and moveables on a farm, is entitled 
to Rowing com in preference as well to the 
devisee ot the land as to the executor. So, 
a tenant at will or sufferance, the duration 
of whose tenancy is uncertain, is, if the 
lessor suddenly determine the tenancy, en- 
titled to emblements. And at common law, 
fructus industriales, as growing com and 
other annual produce, which would go io 
the executor upon death, may be Inim in 
execution; but the appraisemcmt smd sale 
thereof are regulated by Mlote ; and, by 
statute, growing crops may be distrained 
upon, and sold when ripe. But a crop of 
omkHTol grass growing at the time of the 
»death of a tenant for life or io fee, and 
although fit to cut for hay, does not belong 
to his execntor, but goes to the remainder- 
man. A landlord is entitled to emblemebts 
or growing crops, in case of furfeiture by 
the tenant’s own acts, and so is a mortgagee. 
Chit, Gen, Prac, tfol, i.,«. 91. 

EMBLERS D£ GENTZ [Fr.], a stealing from 
the people. The phrase occnrs in our old 
rolls of Parliament Whereas divers mur¬ 
ders, emblers de gents, and robberies are 
committed, &c. not, PorL, 21 Edw, Ill, a. 
62. 

EMBRACEOR [embratomr, Fr.], he that, 
when a matter is in trial between party and 
party, comes to the bar with one ot the par¬ 
ties, having received some reward to to do, 
and speaks in the case; or privately labors 
the jury, or stands in the court to survey and 
overlook them, whereby they are awed or 
influenced, or put in fear of doubt of the 
matter. 19 Hen, Vii,, c, 13. But connsel, 
attomies, &c., may speak in the case for 
tbeir clients and not be embraceors. 

EMBRACERY, an attempt to influence a jury 
corruptly in favor of one party in a trial, by 
promises, persuasions, entreaties, ddo^, 
entertainments, and the like. The pnntih- 
ment for this misdemeanonr in the person 
embracing and the juror embraced is by the 
common Taw, and also by statute 6 Geo. IV., 
c. 60, § 61, fine and imprisonment. 

EM BRING DAYS \mhers, cineres, Lat., 
cause our ancestors, when they fasted, sat in 
ashes, or strewed them on their heads], those 
days which the ancient fathers called gueiuer 
tempera j^unii, and of great antiquity in the 
church; they are observed on Wednesday, 
Friday, and Saturday next after Quadrage¬ 
sima Sunday, or the first Sunday in Lent, 
after Whitsuntide, Holyrood*day in Septem¬ 
ber, and St. Lucy’s-day, about the middle of 
December. Brit,, e, Our almanacks 
call them the Ember-weeks, which are now 
chieflv noticed on account of the ordination 
of priests and deacons; because the canon 
appoints the Sundays next after the Ember- 
weeks for the solemn times of ordination; 
though the bishops, if they please, may 
ordain on any Sunday or holiday. JSnegc 
Lond, 

EMCNDALS, an old word still made use of 
in the accounts of the society of the Inner 
Temple; where so much in emendmU at the 
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foot of an accoonc, on the balance thereof, 
so much money in the bank or slock 
of the houses, for reparation of losses, or 
otlier emergent occasions. Spelm, 

EM BNDA RE, to make amends for any crime 
or trespass comiuUied. Anti a capital crime. 
Dot to be atoned bv fine, was said to be tn- 
mendabUe. Leg. Coma. 2. 

EMENDATIO, the power of amendinj^ and 
correcting abuses, according to stated rules 
and measures. 

EMERGENT YEAR, the epoch or date, 
whence any people begin to compute their 
time. Our emergent year is sometimes the 
year of the creation, bat more nspilly the 
year of the birth of Christ. See Calbnoak. 

EMINENCE, an honorary title given to cardi¬ 
nals. They were called ilituiriaimi and re- 
eereedusimi until the pontificate ol Urban VlJl. 

EMISSARY, a secret agent sent to ascertain 
the sentiments and designs of another, and 
to propagate opinions favorable to his em¬ 
ployer. 

EMPaLEMENT, the kind of punishment in 
which a sharp pole was thrust up the funda¬ 
ment. Bncye. Land, 

EMPANNEL [panne, Fr.], the \vriting or 
entering the names of a jury into a parch¬ 
ment s^edule, or roll of paper, by the 
sheriff, which he has summon^ to appear 
for the performance of such puiilic service as 
juries are employed in. Coweli. 

emparlance. See Impari^anci. 

EMPEROR [emperetir, Fr., tmuera/or, Lat.], 
the highest ruler of large Kingdoms and 
territories; a title anciently given to re¬ 
nowned and victorious generals of armies, 
who acquired great power and dominion. 
And this title is not only given to the Em¬ 
peror of Germany, as Emperor of the 
Komans, but was torroerly belonging to the 
Kings of England, as appears by a charter of 
King Edgar. It was also a title taken by 
the early kings of France. The sovereigns 
of the Russian and Austrian empires are de¬ 
nominated emperors. Encgc. Land, 

EMPHYTEUTA, or EMPHY^rEUTES, a 
tenant who rents land on condition of plant¬ 
ing it. Ibid. 

EMPIRE, imperial power; supreme dominion; 
sorereigpn command. 

EM PLEAD, to indict; to prefer a charge 
against; to accuse. 

EMPORIUM [rh ifiv6p»p. Ok.], a place 
for wholesale trade in commodities car- 
ried by sea. The name is sometimes ap¬ 
plied to a sea-port town, but it properly 
signifies <mlj a particular place in such a 
town. 'Fhe word is derived from l/iwopos, 
which sigaifies in Homer, a person who sails 
as a passenger in a ship belonging to another 
person {Od. ii. 319; xxiv. 300); but io later 
writers it signifies the merchant or wholesale 
dealer, and differs from ndmiXos, the retaU 
dealer, in that It is applied to the merchant 
who carries on commerce with foreign coun¬ 
tries, while the icdnfAof purchases his goods 
from the fyiropos, and retails them in the 
market-place. Smiik*$ Diet, of Aniiq. 


EMPTION, the act of buying; a purchase* 

CMPl'URB, bought, hired. Scott. 

ENABLING STATUTE, 32 Hen. VIII., c. 
28, a. d. 1540. By the common law, all 
persons may make leases to endure so long 
as their interest in the land continues, but no 
longer. This statute enabled first a tenant in 
tail to make a lease for three lives, or twenty- 
one years, to bind his issue. Secondly, a 
husband seised in right of his wile in fee- 
simple or fee-tail, to make a similar lease to 
bind his wife and her heirs, provided she 
join therein. Thirdly, ecclesiantical persons 
seised of an estate of fee-simple in right of 
their churches (not parsons or vicars who 
are aosed for only), to make leases to 
bind their succewoia. But certain remuataa 
roust be observed in making those leases* 
2 BL Com. 219. There are other enabling 
statutes:—55 Geo. 111., c. 147; 56 Geo. 
III., c. 52; 56 Geo. HI., c. 141; 39 & 40 
Geo. HI., c. 41, by which latter act ecclesi¬ 
astical lands may be let in parts, so that the 
aggregate rents amount to the old reserva¬ 
tion. 

ENACH, the satisfaction fora crime; the re- 
compence for a fault. Scotch Term. 

ENACT, to act, perform, or effect; to estab¬ 
lish law; to decree. 

ENBREVER, to write down in short. Brii.56. 

BNCAUSTUM. See Ixcaustum. 

ENCEINTE, big with child. 

ENCHEASON [old law Fr.], cause; occasion. 
Shin.; Cowell; Bailey. 

ENDBNIZE, or ENDENIZEN, to make free; 
to enfranchise. 

IENDITE. See Indite. 

ENDORSEMENT, superscripdon; writing on 
the back; ratification. 

ENDOWMENT, wealth applied to any person 
or use. The assuring dower to a woman ; 
the setting forth a sufficient portion for a 
vicar towards bis perpetual maintenance, 
when the benefice is appropriated. Cowell. 

En eschange U covient que lee estates soient 
egales. Co. Lit. 50.—(In an exchange it is 
necessary that the estatejs be equal.) 

ENFEOFFMENT, the act of investing with 
any dignity or possession; also the instru¬ 
ment or deed by which a person is invested 
with possessionp. 

ENFRANCHISE, to make free, or incorporate 
a person in a society, &c. 

ENFRANCHISEMENT, investiture of tlie 
privileges of a denizen; also the act of in¬ 
corporating a person into a society. 

As to enfranchisement of copyholds, see 
Copyhold. 

ENGLAND [eng. Tent., narrow, strait, a 
nook]. Verstegan, in p. 147 of his Res- 
Htution of Decayed Intelligence t» Antiqui- 
ties,’* quaintly observes as follows:—** To 
come now unto the cause of the general 
calling of our ancestors by the name of 
Englishmen, and our countiy consequently 
by the name of England, it is to be noted, 
that the seven petty kii^doros of Kent, 
South Saxons, East English, West Saxons, 
East Saxons, Northumbers, and Mercians, 
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came in fine one after another by means of 
the West-Saxons, who subdued and (rot the 
sovereignty of all the rest to be all brought 
under one monarchy under King Egbert, 
King of the said West-Saxons. This king 
then, considering that so many different 
names as the distinct kingdoms before had 
caused were no more necessary, and that as 
the people were all originally of one nation, 
BO was it fit they should again be brought 
under one name; and although they had had 
the general name of Saxons, as unto this day 
(1605) they are of the VVelsh and Irish 
called, yet did he rather choose and ordain 
that they should be all called Englishmen, as 
but a part of them before was called, and that 
the country should be called England. To 
the affectation of which name of Englishmen, 
he should seem he was chiefiy moved in 
respect of Pope Gregory, his alluding the 
name of Engelisce Unto Angellyke. The name 
of Engel is yet at this present in all the Teu¬ 
tonic tongues, to wit, the high and low duitsh, 
&c., as much to say as Angel, and if a Dutch¬ 
man be asked how be would in his language 
call an Angellykeman, he would answer et» 
Engelsch‘tnan. and being asked how in his 
own language he would or doth call an 
Englishman, he can give no other name for 
him, but even the very same that he gave 
before for an Angellykeman, that is, as before 
is said, ein Engelseh-man: Engel being in 
their tongue an Angd; and English, which 
they write Engelsche, Angellyke, And such 
reason and consideration may have moved 
our former kings, upon their best coin of 
pure and fine gold, to set the image of an 
angel, which may be supposed has as well 
been used before the Roman conquest as 
since. 

** Thus the name generally of Saxons was 
by the ordinance of noble King Egbert, about 
the year of our Lord 800, brought into the 
general name of Englishmen, which being a 
name of such glory, as the derivation sheweth 
it, ever may they with all eiicrease of honor 
therein continue. 

The country was accordingly called 
Engaland, and by abbreviation England, a 
name which well accords unto two significa¬ 
tions, for first it seems to have had it by 
reason of the English people, whose land it 
now was; and secondly, in regard of the 
form or fashion thereof, for that it grows 
unto a narrowness both towards the north and 
towards the west; the name of the first, or 
old England, whereof before 1 have spoken, 
having risen (as most apparently it seemeth) 
for like cause and reason of the straightness 
or narrowness thereof.^' 

ENGLECERY, or ENGLESOHIRE [EngU- 
ceria, Lat.], the being an Englishman. 14 
Edw. ill., St, 1, c. 4. 

ENGROSSER, he that purchases large quan¬ 
tities of any commodity, in order to sell it at 
a high price. 7 & 8 Viet., c. 24. 

ENICIA PARS. See Esnbcy. 

Enitia pars semper praferenda est propter pri- 
mlegium estatis. Co. Litt. 166,—( llie purl 


of the cider sister is always to be preferred, 
on account of the privilege of age.) 

ENLARGER L’ESTATE, a species of release 
which enures by way of enlarging an estate, 
and consists of a conveyance of the ulterior 
interest to the particular tenant; as if there 
be tenant for life or years, remainder to 
another in fee, and he in remainder releases 
all his ri^ht to the particular tenant and bis 
heirs, this gives him the estate in fee. I 
Step. Com. 480. 

ENLARGING STATUTES. Sec Act of 
Parliament. 

ENPLEET, anciently used for implead. 

ENQUETS. See Inquest. 

ENQUIRY. See Inquiry. 

ENROLMENT, register, record; writing In 
which anything is recorded. 

By the Statute of Enrolments, 27 Hen. 
VIII., c. 16, every bargain and sale of a 
freehold interest is to be enrolled in Cban- 
eery within six [lunar] months after its date. 

No assurance by a tenant in tail, under 
the 3 & 4 Wm. IV., c. 74, will have any 
operation unless it be enrolled in the Court 
of Chancery, within six calendar months 
after its execution, which enrolment will be 
sufficient of itself, even where the convey¬ 
ance is 1^ bargain and sale, within the Sta¬ 
tute of Enrolments. This provision does 
not extend to copyholds, the enrolment then 
being on the court rolls of the manor. As to 
the enrolment of annuities, see Annitity. 

If a party to a suit in equity, who has 
obtained a decree or order, b desirous of 
preventing a rehearing of the cause before 
the Judge pronouncing the same, or of 
preventing an appeal to the Lord (Jhancel- 
lor, it must be enrolled. So also where a 
decree is pronounced either by the Master 
of the Rolls, or one of the Vice Chancellors, 
and the pany, instead of appealing to the 
Lord Chancellor, is desirous of appealing 
at once to the House of Lords, the decree 
must first be enrolled. The effect of enrol¬ 
ling a decree of the Lord Chancellor, is to 
prevent its being reheard by him. After a 
decree is enrolled, it can only be reversed 
or altered either by appeal to the House of 
Lords or by bill of review. It may he 
enrolled immediately after it has been passed 
and entered, unless a caveat have been 
entered, and then, if the party entering it 
does not present his petition of appeal or 
rehearing within twenty-eight days, the en¬ 
rolment may be perfected. The order of 
i7th March, 1843, diminished expenses of 
enrolment of decrees and orders: and tlie 
ninety-first of the Orders, 8th May, 1845, 
gave the defendant power to vacate under 
certain circumstances. The enrolment may 
be vacated generally where the merits have 
not been gone into, or the decree was ob¬ 
tained and enrolled through the neglect of 
the opposite solicitor, or where it was ob¬ 
tained by surprise. 

ENS, being, or existence. 

ENSCHCDULE, to insert in a list, account, 

I or writing. 
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ENSIENT, or ENSEINT, prepiancy. 

ENTaJL [fendvm taiUatum, Lat., entaille\ 
Fr., from tailler^ to cut], an estate settled 
with regard to the rule of its descent. See 
Tail. 

ENTAILED MONEY. 3 & 4 Wm. IV., c. 
74.1170.71,72. See Tail. 

ENTENDMENT. Sec Intbndmbnt. 

ENTERING SHORT. When hills are paid 
into a banker’s hands to receive the amount 
when dne, this is what is called entering 
them short ;** and although the hanker may 
endorse them away for a valuable consider¬ 
ation, yet, if he fail with them in his hands, 
tlie. aasignees mast mve them up, or the 
aoioont, if received, deducting of course any 
set-off. And bills in the hands of a factor 
are subject to the same rules. Johmtm on 
Bills, 58. 

ENTER PLEADER. See Interpleadbii. 

ENI'IERTY [extsert/, Fr.], the whole, and not 
Iwrely a part. 

ENTIRE TENANCY, a sole possession by 
one person, called severalty, which is con- 
trciry to several tenancy where a joint or 
common possession is in one or more. 

entireties, tensm^ where an estate 
h conveyed or devised to a man and his 
wife during coverture, they are smd to be 
irnants by entireties, that is, each is said to 
he seised of the whole estate, and neither of 
apart. The consequence is, that the hus. 

* band’s conveyance alone will not have any 
effect against his wife’s surviving. The 
hojhaiid being seised of the whme estate 
daring coverture, either in bis own right or 
jure uxoris, can of course depart with that 
interest; but to make a complete conveyance 
of all the interests held in entirety, the wife 
must concur. Tenants by entireties are 
seised per tout, and not per mg et per tout. 
Tills species of tenancy seems to be an ez- 
<-eptii»n to the rule, that the husband and 
wite nre one person in law; if they are to be 
considered as one person, the husband should 
he able to convey alone, which he is not 
en abled to do. Watkin's Cono, 170. 

ENTIRETY, complcteuess. 

ENTREPOT [Fr.], a warehouse or magazine 
for the deposit of goods. 

ENTRY, actual entry on land is necessary to 
constitute a seisin in deed, and is necessary 
in certain cases, as to perfect a common law 
lease, for instance. 

WhfD a person without any right has 
taken possession of land, the party entitled 
muy make a formal but peaceable entry, 
which is quite an extrajudicial and summary 
remedy, on such lands, declaring that thereby 
he takes possession, which notorious act of 
ownership is equivalent to a feodal investi¬ 
ture bv the lord; or he may enter on any 
part of it in the same county, declaring it 
to be in the name of the whole; but if it 
lie in different counties, he must make 
ililTerent entries for the notoriety of such 
entry and claim. This remedy by entry 
lakes place in three only of the five spe¬ 
cies of ouster^viz., abatement, intrusion. 


and disseisin; for as in these the original 
entry of the wrongdoer was unlawful, they 
may therefore be remedied by the mere entry 
of him who has right. But upon a discon¬ 
tinuance or deforcement, the owner of the 
estate cannot enter, but is driven to his 
action; for herein the original entiy being 
lawful, and thereby an apparent right of 
possession being gained, the law will not 
suffer that right to be overthrown by the 
mere act or entry of the claimant. 1 Inst. 
67. 

An action must be brought within twenty 
years next after a right of entry first accrueo, 
ten years being allowed after disabilities, 
provided it be not more than forty years in 
the whole. No coniinual or other claim 
upon or near any land shall preserve any 
right of making an entry or distress, or of 
bringing an action. No descent cast which 
may happen or be made after the 31st De¬ 
cember, 1833, shall toll or defeat any right 
of entry or action for the recovery of land. 
All writs of entry and real actions by which 
lands might have been formerly recovered, 
are now. except dower, dower wide nikU 
habet, and 9 ttare impedit, abolished. 3 & 4 
Wm. IV., c. 27 . 

Id Scotch law, it refers 'to the acknow¬ 
ledgment of the title of the heir, &c., to he 
admitted by the superior. 

As to a burglarious entry, see Burglary. 

In commerce, the act of setting down in 
an account-book the particulars of trade. 
Book'keepiug is performed either by single 
or double entry. 

ENTRY, BILL OF. See Bill op Entry. 

ENURE, to take place or be available. 

ENVOY, a public minister sent from one 
power to another. 

Eodem modo quo quid constitnitur, eodem modo 
destrvitur, 6 Oo. 53.—(In the same way in 
which anything is constituted, in that way is 

> it destroyed.) 

EODORBRICE [eoder. Sax., a hedge, and 
brice, broken], hedge-breaking. Leg. Alf. 
c. 45. 

EORL [its etymon is unknown, one deriving 
it from c/r,0,N, minister, satellite; another 
fromjara, battle. See B. Hold, voce Jarl, and 
the gloss, to Stemund^s Edda, t. 1. p. 597j. 
This title, which seems to have been intro¬ 
duced by the Jutes of Kent, occurs fre¬ 
quently in the laws of the kings of that 
district, the first mention of it being in Ethb. 
13. I IS more general use among ua dates 
from the later Scandinavian invasions; and 
though originally only a title of boiiour, it be¬ 
came in later times one of office, nearly sup¬ 
planting the older and more Saxon one of 
* ealdorman.’ Anc. Inst. Eng. 

EOTH, an oath. 

EPIMENIA, expeuces or gifts. Blount. 

EPIPHANY [M and Gk., to appear], a 
Christian festival, otherwise called the Ma¬ 
nifestation of Clirist to the Gentiles, ob¬ 
served on the 6th of January, in honour of 
the appearance of the star to the three magi 
or wise men, who came to adore the Mes- 
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6iali» and brin^ him presents. It is com¬ 
monly calleil Twelfth-Day. Encyc, Land, 

EPISCOPACJY [^{<ncoirof. Ok.], the office of 
overlooking or overseeinsf; the office of a 
bishop who is-to overlook and oversee the 
concerns of the church. A form of church 
f(overment by diocesan bishops. 

EPI8COPALIA, or ONfiRA EPISCOPA- 
LIA, synodals or other customary payments 
from the clerj^y to their bishop or diocesan, 
which were formerly coilectea by the rural 
deans, and by them transmitted to the 
bishop. Mon, Ang,^ t, iii. p. 61. 

EPISCOPU8 PUERORUM. It was an old 
custom that some lay person about a certain 
feast should plait his hair, and put on the 
garments of a bishop, and in them exercise 
episcopal jurisdiction, and do several ludi¬ 
crous actions, for which reason he was called 
bishop of the boys: and this custom obtfuued 
here long after several constitutions were 
made to abolish it. Blount, 

EPISCOPATE, a bishopric. I 

Episcopus alterius tnandaio quam regie non 
tenetur obtempercare. Go. Lit. 134. — (A | 
bishop needs not obey any mandate save the 
king’s.) 

Episcopus teneat plagium, in curid ChrUtianu 
tatis, de sis quse mer^ sunt spiiitualia. 12 
Co. 44,—(A bishop may hold plea in a court 
Christian, of things merely spiritual.) 

EPOCH, or EPOCHA iirl and lx*, Ok., to 
hold], the time at which a new computation 
is begun; the time whence dates are num¬ 
bered. Encyc. Lond. 

EQUERRY, an officerof state under the master 
of the horse. 

equitable estates, one of the three 
kinds of property in lands and tenements $ 
the other two being legal property and cus¬ 
tomary property. 

That is properly an equitable estate or 
interest, for which a court of equity affords 
the only remedy; and of this nature, espe¬ 
cially, is the benefit of every trust, express 
or implied, which is not converted into a 
legal estate by the Statute of Uses. The 
rest are eoitiiies of redemption, constructive 
trusts, and all equitable charges. Burton*s 
Comp, chap. viii. 

EQUIFABLE MORTGAGE. Notwith¬ 
standing the Statute of Frauds, a mere 
deposit of title deeds upon an ^vance of 
money, with or without a written memo¬ 
randum of the purpose of the deposit, gives 
an equitable lien; and such deposit will 
cover subsequent advances, if it appear by 
clear evidence that they were made upon 
the faith of that security, or rather that the 
original deposit was continued with an agree¬ 
ment for a further advance. It seems not to 
have been decided whether it is necessary to 
deliver alt the title deeds, or whether that 
would nut be deemed to be a sufficient de¬ 
posit, which could be taken, upon looking 
at the instruments, to amount to evidence 
that the estate was meant to be a security. 
The meaning and object of a mere deposit 
may be explained by parol evidence. 


A deposit of one deed, with a promise to 
deposit all, gives no equitable lien. Ihere 
are conflicting decisions as to the effect pro¬ 
duced by a deposit of title deeds, for the 
purpose of preparing a legal morteage; and 
while some of the Judges have hud that no 
equitable interest passes by such a deposit, 
Lord Eldon and others have considered such 
a circumstance as the strongest evidence of 
an intention to charge the property, and 
ruled accordingly upon this ground, t^t as 
the principle of equitable mortgages is, that 
the deposit of the deeds is evidence of the 
agreement, a deposit for the express pur- 
jHise of preparing a legal mortgage is yet 
stronger evidence of the intention, and this 
dictum of the learned Judge will, no doubt, 
be sustmned. Ex parte Bruce, 1 Rose, 374. 

Where a debtor deposits a title deed with 
his creditor, as security for a debt, the in> 
terest which the creditor thereby acquires 
in the deed, may be assigned by him to a 
third person. This has been so held by Mr. 
Baron Rolfe, who, on this point arising at 
Nisi Prttis, told the jury that it was hU 
opinion, if the deed had been deposited in 
the hands of a banking company, by way of 
security for a debt, they thereby acquired 
an interest larger than that of a mere lien. 
In the case of an ordinary lien, the depositor 
has not, nor is intended to have, the pro- 
pert)‘ in the thin^ deposited; but when a 
title deed is deposited, the depositor has not 
only an equitanle interest in the estate, but 
a right to call for a legal mortgage, and that 
right he can transfer to another in the same 
way that it was vested in himself, namely, by 
deposit of the title deeds. Hobson v. Afetio- 
red, 2 Moo. & Rob. 342; Ex parte Smith, 
1 Ves. & B. 518. 

An agreement to deposit deeds, without 
an actual deposit, confers no lien; so of a 
written charge upon lauds, if retained by tlie 
debtor; and in an action of trover to recover 
title-deeds, it was decided, that a deposit of 
title-deeds by a settlor, subsequently to a 
voluntary settlement, will not prevail at law 
against the settlement, the court pointing 
out the distinction between a purchaser pro¬ 
tected by 30Elix.fC, 18, and a depositary who 
has merely a right to go into a court of ^uity 
for a legal conveyance. Ex parte Combe, 
4 Mad. 249; Ex parte Coming, 9 Ves. 115; 
Kerrison v. Dorrien, 9 Bing. 76. 

A deposit of his lease by a debtor, is not 
a breach of a covenant agiunst assignment, 
unless strictly prohibited; and a creditor 
with whom such a deposit is made, is not lia¬ 
ble to the rents and covenants unless he enter 
into possession, or do some other act which 
may induce a court of equity, at the suit of 
the -lessor, to compel him to take a legal 
assignment, when, of course, he would be 
liable at law to pay the rent and perform the 
covenants. 

A deposit of title-deeds ranks itself under 
the fourth class of bailments, enumerated by 
Lord Holt in bis elaborate judgment in 
Coggs V. Bernard, Lord Raym. 909, viz.. 
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** Vadium and the depositary is only not realise the amount secured upon it, the 

Itoand to use ordinary care and dili|(ence mortgagee will then be regarded in the light 

is the keeping of the aeposit, he still Imving of a general creditor, as respects the balance 

recourse to the depositor for his debt, though due to him. 1 Modi. Prin, Chan, 674. 

the subject of the deposit (the title-dee&) EQUITY [jEquitas], a department of the 
be lost. general system of our laws; one of the 

Equitable mortgages hare been resorted great dirisions of English jurisprudence, 

to for these two reasons, one to aroid ex- ft is said to have arisen out of the peculiar 

pence and to prevent the appearance of a and unbending severity of the common law, 

mortpq^ and reconveyance on the face of and to have relieved, after investigating the 

the iitle at a subsequent period; the other Influences of accidents or frauds, in those 

from the supposition that a simple deposit cases where a strict interpretation at com- 

of title-deeds effects a valid char^ upon the mon law (not regarding such influences) 

property; bat it Is to be observed, that the would have produced injustice. A few 

debtor may dispose of the property (securely instances will suffice to explain these dif- 

mortgaged as the mortgaj^e imagines) the ferences. A trustee is put into possession 

very next diw, to an innocent purchaser or of the trust-property; the common law 

moilgagee, for valuable consideration, with- could not look at him in any other light, 

out notice of the existing incumbrance. than as bolding for his own benefit, but 


A written memorandum, accompanying 
the deposit, should always be made, as it not 
only prevents all t^uestions as to the object 
of the parties, but it should contain a clause 
expressive of an intention to charge the 
property, not merely with the advance then 
or theretofore made, but also with all subse¬ 
quent advances; in the absence of such a 
^use, and for want of evidence to show that 
a security for future advances was con tern- 
plated, the deposit will be construed as a 
security only for the debt due or the money 
advanced at the time of the transaction ; and 
if the deposit be made to cover future ad- 
Vinces by a firm, the memorandum shonld 
clearly express an intention that the deposit 
shall operate as a security for all advances 
which may thereafter be made by the future 
member or members, for the time being, of 
the firm. Silence on this point may cause 
the transaction to be held as a security for 
advances made only by the immediate parties 
to the deposit; and should the firm with 
whom the deeds are pledged take another 
partner, or should one of the partners die, 
sad subsequent advances be made on the 
faith of the existing security, it is, to say the 
least, very questionable whether the deposit 
would be considered as extending to such 
future advances. Much litigation has taken 
place upon this question, and the leaning of 
the courts seems to be against the extension 
of rhe security to such last mentioned ad¬ 
vances, in the absence of evidence to the 
contrary. In case the mortgagor become 
bankrupt, and the mortgagee apply in the 
usual manner, by petition, to the Court of 
Bankruptcy, for a sale of the property, and 
payment of his debt out of the produce, he 
is, if the circumstance of the deposit be 
evidenced by writing under the mortgagor’s 
band, entitled to the costs of his application 
to the court, but not otherwise; and any 
writing, however informal, will satisfy the 
court 

Ad equitable mortgagee may, through the 
mediam of the Court of Chancery, obtain 
either an absolute conveyance and foreclo¬ 
sure, or a sale of the property. If the latter 
alternative be adwpteo, and the estate should 


equity, regarding the purpose for which 
he was made a trustee, compelled him to 
perform such purpose to his employers. 
The common law Judges decided that a use 
could not be raised upon a use, and that 
on a feoffment to A. and bis heirs, to the 
use of B. and his heirs, in trust for C. and 
hit heirs, the statute (27 Hen, VIIL, c. 10) 
executed only the first use, and that the 
second use (i. e,, the trust) was a mere nul¬ 
lity, thus rigorously expounding the statute 
which executes the first use, or, in other 
words, conveys the possession to the use, by 
which the cestui que use is made complete 
owner of the lands and tenements at law. 
Trusts, being thus repudiated by the common 
law courts, became the ** creatures of equity 
and over them courts of equity exercise an 
original, peculiar, and exclusive jurisdiction. 
A trust estate may be described to be a right 
in equity, to Cake the rents and profits of the 
lands, whereof the legal estate is vested in 
sorne other person, to compel the person thus 
seized of the legal estate (t. e., the trustee) 
to execute such conveyances of the land as 
the person entitled to the profits (t. e., the 
cestui que trust) shall direct, and to defend 
the title to the land: in the meantime the 
cestui que trust, when in possession, is con¬ 
sidered, at law, as tenant at will to the trus¬ 
tee. 

Again—a deed is lost. The common law 
courts could not bear anything about what 
might have been its contents: they must act 
on the express words of the deed as set be¬ 
fore them, and anything beyond they could 
neither see nor know; as the deed could not 
be found, its production was impossible, and, 
therefore, the party must have suffered; but 
the Court of Equity holds out to him a relief, 
by compelling a ** discovery” of the con¬ 
tents of the deed. 

Once more—The courts of common law 
give relief fur an injury completed—a mis¬ 
chief already perpetrated, but to prevent, by 
anticipation, or to stay immediately, any 
fraud or injustice, they were powerless. But 
the courts of equity interfere in such cases 
by injunction, without Miiirh the benefit of 
an equity against proceedings at law could 
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not be had. This power, then, is obviously 
the most indtspensable prero^tive of equit¬ 
able adiniDiHiration. 

The origin of this svstem of equity is quite 
as obscure as that of the common law, though 
it is manifestly of a more modern date, see¬ 
ing that it was introduced to supply the 
imperfections of the latter, ^quitas est 
correcfto Uqis generaliter lata, qud parte 
deficit. Plow. 375 .—(Equity is a correction 
of the la%v, when too fteneral, in the part 
where it is defective.) It was probably some 
time in operation, as supplementary to the 
ordinary proceediii^; at law, before the pro¬ 
fession Veco^nised it as a system, and hence 
no mention is made of it in the earlier law¬ 
books. Its origin, however, has been thus 
stated, and certainly with some plausibility— 
when an individual had suffered a manifest 
injury, which the ordinary courts had not 
the power to remedy, an application for 
redress was made to the soverri^ii iu person. 
The kinif referred the matter to his con¬ 
science keeper or chaplain, and his decision 
was sealed with the king’s seal, as a testimony 
of the royal authority. Hence arose the 
Lord Chancellor with his Great Seal, whose 
office has hern traced back, by the antiqua¬ 
ries, to the time of Edward the Confessor. 
The Chancellors tvere forinerlv ecclesiasties, 
they adjusted the equity, and the mode of 
its administration, according to the principles 
of the civil law. This was the occasion of 
ihe great collision with the common law 
courts, at the beginning of the seventeenth 
4'entury, during the time of Lord Ellsmere 
(Lord Bacon’s predecessor). The proximate 
cause of this memorable struggle was this 
—the Chancellor decided that a court of 
equity could give relief against a judgment 
at law: this was violently opposed by | 
most of the great lawyers of that day, and | 
especially by Sir Edward Coke, then the 
chief of the King’s Bench (now called the 
Queen’s Bench). It was at length agreed 
that a reference should be made tt» the king 
(James I.), whose legal notions being derived 
from the civilians, the courts of equity tri¬ 
umphed, and that decision is now the polar 
star of these courts. 

It is a popular mistake that an equity 
Jmige decides according to an unbounded 
discretion, " ntuic severius nunc mitius agendo 
protU viderint expedire,** without regard to 
strict rules. “ There are,” says Lord Re- 
desdale (1 Sell. & Lefr. 428), ” certain 
principles on which courts of equity act, 
which are very well settled. The cases which 
occur are various, but they are decided on 
fixed principles. Courts of et^uiiy have iu 
this respect no more discretionary power 
than courts of law. They decide new cases 
as they arise by the principles on which 
former cases have been decided, and may 
thus illustrate or enlarge the operation of 
those principles; but th^e principles are as 
fixed and certain as the principles on which 
the courts of common law proceed.” And 
if this were not the case, it would be vain to 


attempt to systematize the doctrines of 
('hancery; for what would be the use of 
principles, if they were of so fluctasfing a 
nature, that Chancellors might regard or 
disregard them as they thought proper?” 

It is a very difficult matter to define equity, 
and although the text-books contain num¬ 
berless definitions, or rather descriptions of 
it, among the best being that of the Great 
('ommentator (3 Comm, 429), yet none of 
them adequately describe it. It may he 
defined, or rather described to be a brsnrh 
of our jurisprudential system, which, althoujth 
nnt comprehended in any code, is founded 
on .perfect reason and directed by certuD 
fixed principles, its legitimate aim being to 
aid the impetfeciion, to assist the incompe¬ 
tency, or to mitigate the severity of ilte 
common law. Equity also regards substance 
and not ceremony, and therefore sufien no 
right to be without a remedy. For while 
courts of law adjudicate tu rent upon titles 
completed bv actual conve^nce, aud exe¬ 
cutes its judgments accordingly, a court of 
equity adjudicates tu personam upon the ob¬ 
ligations of contract, and decrees a specinc 
performance by the party, and this upon the 
principle that equity looks on that as done 
which is to be done. 

There are some matters, in which the 
equity and common law courts have a con¬ 
current jurisdiction, aud in some of tbf«e 
matters, it is by far more preferable to 
resort to the courts of equity fur relief. The 
following instance will illustrate this pre- 
ferableoesscontribution amongst sureties 
and defendants may generally be enforceti, 
as well in courts of equity as in courts of 
law; but in some cases the remedy is more 
extensive in equity than at law. Suppose 
there have been three aureiies in a bond for 
30001., aud an action of debt has been 
brought against them by the obligee, and 
the whole has been levied upon one of the 
defendants, he could, at law, only sue one of 
his co-sureties for his third (1000/.), notwiib- 
standing the thinl surety has become a bank¬ 
rupt or insolvent; hut equity wuiild give 
him a more extensive relief by cuiopelling 
the solvent surety to coniribiiie the moiety 
of the entire sum (1500/.), thus giving him 
5(K1/. mure than he could have recovered 
at latv. 

It has been rightly said that equity differs 
from law in the tootle of proofs as when any 
facts or circumstances rest only in die 
knowledge of a party to a suit, equity appli*'S 
itself to his conscience, and by eliciting such 
knowledge, purges the party upon oath with 
regard to the truth of the transaction; iu 
the mode of trial, which is by written inter¬ 
rogatories administered to the witnesses, 
whose depositions are taken in writing, 
wherever they may happen to reside s and 
in the mode of reliqf, as coiD|>eUing execn- 
tory agreements to be carried into strict 
execution, unless this be improper or im¬ 
possible, instead of giving damages fur their 
iioii-perforuiauce. It may be also added 
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that equitydiffera from law in tbe mode of 
its idioiaistration ; for while the latter is 
itlioioiatered imon inues in fact, by a sin^tlc 
comoifto law Judf(e (or in cases under 20/., 
and DO point of law involved, before an 
undersheriff) and a jury (either special or 
common), at Nisi Prius (iiniesa in the case 
of a trial at bar, when tbe cause comes on 
before four Jndites and a jury tn banco), and 
uponttfaea m law, by the Judf^es tn 5anco, 
without tbe presence of a jury, the decisions 
of tbe former are adininiatered by one Judge, 
without any jury. Bt'bides, tlie arguments 
adduced by conncit, in support of tlieir 
esse, are cfum and serious, appealing to the 
reason and conscience ; while those ad¬ 
dressed to jarie!i are florid and extravagant, 
declaiming to the passions and feelings; the 
wrangling of the fornm is, in equity, super¬ 
seded by tbe bland reasoning of the schools; 
the nice pbraueoloary and acumen of the 
special pleader by the plain and unsophis¬ 
ticated statement of facta of the equity 
draugliUman. 

The sUbfecta of relief in equity have been 
dutiibuted under tbe six following heads:— 
In, aeddent amd mistake; 2d, account; 

fraud; 4th, infanta; 5th, specific per* 
formince of agreements; 6th, trusts. Equity 
has a concurrent jurisdiction with common 
law IS to the three first heads; and an ex- 
dative Jurisdiction as to the three last. Afad, 
Prin, (;kau,j Story*s Eq, Jurisp, 
equity, of redemption. If a person 
cotiv^ lands to another on condition, as a 
ifcunty for money, and the condition be 
broken, be may, under certain ctrcnin- 
iiuces, redeem the premises; and this 
privilege is denominated his effuity of re¬ 
demption. Equity considers a mortgage, 
though in fee, merely as a security for 
nionev, till the time of redemption is past. 
The time is twenty years after the last ac- 
boowledgment of it; beyond that time the 
"mortgagor is for ever barred of relief in 
equity. At law, he has lost the estate by 
uoii-perfiirinatice of the condition; and he 
loses it in equity by allowing tiie mortgagee 
to remain in possession for twenty years, 
wiciiout demanding an account, or oittaining 
from him some acknowledgment of the ex¬ 
istence of the mortgage. fVat. Conv. 222. 

EQUULBUS, a kind of rack for extorting 
enufeasiona. at first chiefly practised on 
cntainals, but afterwards made use of 
aghast tbe Christians. It was made of 
wood, having boles at certain distances, with 
a screw, by which a criminal was stretched 
to the third, sometimes to the fourth or fifth 
bole, his arms and legs being fimtened on 
the eoauleus with cords^; and thus was 
hoiatea aloft, and extended in such a man 
oer, that all his bones were dislocated. In 
this stale, red-hot plates were applied to his 
body, and he was goaded in the sides with 
SB iastrameat called ungula. Encyc. Lond, 
ERA. See JEua. 

ERIACH [Irish], recompence for murder. 
Spmess^B Itehamd, 

ERN [/oeas eecre/as]. The names of places 


ending in em, are said to imply a melancholy 
situation. 

ERRANT fitinerant], applied to justices on 
circuit, and bailiffs at large, &c. See Eyrx. 

ERRATICUM, a waif or stray. 

ERROR, writ of, an original' process issuing 
out of the common law jurisdiction of the 
Court of Chancery, in the nature as well of 
a certiorari to remove a record from an 
inferior to a superior court (excepting in the 
case of error coram nobis or vobis) as of a 
commission to the Judges of such superior 
conn to examine the record, and to affirm 
or reverse the judgment according to law. 
The writ is grautable ese debito justitiw, in 
all cases, except in treason or felony; and, 
in general, lies for some error or defect in 
substance, that is not aided, amendable, or 
cured at common law, or by some of the 
statutes of amendment or jeofails; and it 
lies to the same court in which the judgment 
was given, or to which the record was re¬ 
moved by writ of error, or to a superior 
conrt. It must be brought by a party or 
privy tn the record, and prosecuted mth 
effect wdthin twenty years after such judg¬ 
ment signed and entered of record, provided 
the party against whom the judgment is 
given be not an inf.tnt, feme covert, non 
compos mentis, or in prison, or Geyond seas; 
ill which cases the writ tDast.be brought 
wdthtn twenty years after such disability 
ceases. It is usual to issue the writ before 
judgment signed, in order to prevent exe¬ 
cution. By 5 Geo. I., c. 13, dll writs of 
error, wherein there shall be any variance 
from tbe original record, or other defect, 
may and shall be amended and made agree¬ 
able to such record by the respective courts 
where such writs of error shall be made 
returnable. After the transcript has been 
returned and filed, the defendant in error 
may move the court in which the writ of 
error was returnable, to qussh it before some 
fault not amendable within the 5 Geo. 1., c. 
13; as for having been returnable for the 
judgment whs given, or that it was sued out 
against good faith, &c. Costs are payable 
by the plaintiff in error in all cases, upon 
quashing a writ of error, unless the writ 
were rendered defective by the defendant’s 
own acts. 4 Ann., c. 16, § 25. A writ of 
error abates where the plaintiff in error 
dies before error assigned, but not after: 
and tbe death of a defendant in error does 
not abate the writ. Tbe death of the chief 
justice before he has made and signed his 
return aiiates this writ; so docs the marriage 
of a feme sole plaintiff, or a feme sole 
defendant in error, but nut bankruptcy. A 
writ of error in parliament is not abated by 
a prorogation or dissolution. A new writ 
may be sued out after an abatement; and a 
writ of error will be discontinued, if tbe 
plaintiff in error make default after errors 
assigned. 

Tbe several writs of errors, and the cir¬ 
cumstances under which they are applicable, 
may be thus classed :— 

R 
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1 . Error from the Queen’s Bench, Com¬ 
mon Pleas, and Exchequer of Pleas, to the 
Exchequer Chamber. 

This writ is addressed to the chief jnsiice 
or chief baron of the court in which the 
judgment was given, and commands him 
that he send before the Judges, or Judges and 
Barons, as the case may be, of the two other 
superior courts of law in the Exchequer 
Chamber, on a particular day, a transcript 
of the record, &c. No writ of error shall 
be h supersedeas of execution, until service of 
the notice of the allowance thereof by one of 
the Masters of the court in which the judg¬ 
ment was given, containing a statement of 
some particular ground of error intended to 
he argued: provided, that if the error stated 
in such notice shall appear to be frivolous, 
the court or a Judge, upon summons, may 
onler execution to issue. H. T., d Wm. IV,, 
r. 9. Bail in error is necessary where the j 
judgment is for the plaintiff in any personal | 
action, whether after verdict or default, 
unless it be otherwise ordered by the court 
or a Judge; but a party, who is plaintiff 
both below and above, need not give bail. 
If the writ of error is allowed btfore the 
judgment is signed, the plaintiff in error has 
four clear days, after the signing of the 
judgment, to put in bail; but if the writ be 
sued out after judgment, the plamtiff in 
error has four clear days to put in bail from 
the time of the allowance of the writ. Un¬ 
like any other bail, ball in error cannot 
renderRbelr principal in discharge of their 
liability, but must, in the event of his not 
paying, pay the amount recovered, with 
costs. No rule to certify or transcribe the 
record is necessary, but the plaintiff in error 
shall, within twenty days after the allowance 
of the writ of error, get the transcript of the 
record prepared and examined, with one of 
the Masters of the court in which the judg¬ 
ment is given, and pay the transcript money 
to him; in default thereof, the defendant 
in error, his executors or administrators, 
shall be at liberty to sign jiKigiueiit of non 
pros. On this transcript being made out 
and left with the Master, the cause is re¬ 
moved into the Exchequer Chamber, and 
all the future procee<lings, to the judgment 
to be pronounced on the writ of error, must 
be had in that court. No rule to allege 
diminution, nor rule to assign errors, nor 
scire facias quare execuiionem non, shall be 
necessary, in order to compel an assignment 
of errors; but within eight days after the writ 
of error, with the transcript annexed, shall 
have been delivered to one of the Masters 
of the court in which the original judgment 
was given, or within twenty days after the 
allowance of the writ of error, in cases of 
error coram nobis, or eoram voids, the plain¬ 
tiff in error shall assign errors, and in failure 
to assign errors, tlie defendant in error, his 
executors or administrators, shall he entitled 
to sign judgment of aoti pros. Errors in 
law are either common, as that the declaration 
is insufficient in law to maintaiu the action. 


and chat the judgment was given for tlie 
plaintiff instead of the defendant, or vice 
versd; or special, as any matter appearinf; 
on the face of the record, which shews tbe 
Judgment to be erroneous. Special assign¬ 
ments require counsel’s signature, but not 
common. By H. T., 4 Wm. IV., r. 13, no 
sdre facias ad audiemdum errores shall be 
necessary (unless in case of a change of 
parties^ hut a plaintiff in error may demand 
a joinder in error, or plea to the assignment 
of errors, and the defendant in error, his 
executors or administrators, shall be bound, 
within twenty days after such demand, to 
deliver a joinder or plea or to demur, other¬ 
wise the judgineut shall be reversed. Pro¬ 
vided also, that in all cases, such time may 
be extended by a Judge’s ortlcr. The court 
in error, after errors are duly assigned, and 
issue in error joined, shall, at such lime as 
tbe Judges shall appoint, either iu term or 
vacation, review the proceedings, and give 
judgment as they shall be advised thereon. 
11 Geo. IV. ^ I Wm. IV., e. 70, 5 8. 
When issue in law is joined, either party 
might set down the cause for argument, with 
one of tbe Masters, and forthwith give notice 
thereof in writing to the other party, and 
proceed to argument in like manner as on a 
demurrer, without any rule or motion for a 
concilium. There are two days in each term 
appointed hy the Exchequer Chamber for 
the dispatch of business; one, usually the 
third or fourth day of tbe term, called tbe 
general affirmance day; the other, a day or 
two before the end of the term, called tlie 
adjournment day. Four clear days before 
the day appointed for argument, the plaintiff 
in error shall deliver copies of the judgment 
of tbe court below, and of tbe assigomeni 
of errors, and of the pleadings thereon, to 
the Judges of the Queen’s Bench, on writs 
of error from the Common Pleas or Exche¬ 
quer, and to the Jufiges of tbe Common 
Pleas ou writs of error from the Queen’s 
Bench, and the defendant in error shall 
deliver copies thereof to the other Judges of 
the Court of Exchequer Chamber before 
whom the ca^^e is to be heard; jxnd in default 
by either party, tbe other party may deliver 
such hooks as ought to have been delivered 
by the party making default, and the party 
making default shall not be beard until he 
shall have paid for such copies, or deposited 
with one of the Masters a sufficient sum to 
pay for such copies. No entry on record of 
the proceedings in error shall be necessary 
before setting down the cause for argument; 
but after judgment shall have been given in 
the court of error in the Exchequer Cham¬ 
ber, either party shall be at liberty to enter 
the proceedings in error on the judgment 
roll remaluiiig in tbe court below. H. T.. 
4 Wm. IV.,rr. 14,15,16. Only one counsel 
is beard fur each party; and if the court l>e 
equally divided, the judgment is affirmed. 
The common judgment fpr the defendant in 
error is that tbe judgment be affirmed, 
unless he has pleaded a release of errors, or 
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the Sutiite of Linitationt, and it is found 
for him, then the judgment is, that the plaio- 
liff be barred of his writ of error, and not 
^fuoJ qfirmeiMr. As to the judgment for the 
plaintiff in error, where judgment is gifen 
in the court below against the defendant, 
and be brings a writ of error, the judgment 
in the writ of error, if given for him, shall 
lie fwd Jw/Hcium retfersetur. But if the 
jadgmeot in the court below were given 
agaioit the plaiotiff*, and he bring a writ of 
error, sod succeed, in such case, the judg¬ 
ment below shall not only be reversed, but 
the court of error shall also give judgment 
as Che court below ought to have given. 
Four days exclushre after the aflBrmance, 
one of the Masters of the court in which the 
original Judgment was given will sign jodg- 
inent and tax costs. An entry of the 
affirmance, &c., must then be ina<le on the 
jadgment mil in the court below. By 3 
A 4 Win. IV., c. 42, } 30, if any person 
shall sue out any writ of error upon any 
judgment whatsoever, given in any court in 
anr action personal, and the court of error 
shall gi?e judgment for the defendant 
citereon, then interest at 4 per cent, shall 
he allowed by the court of error for such 
time as execniion has been delayed by such 
writ of error, for the delaying thereof. 
Where jndgraeot is reversed for error in 
law, each party pays his own coats iu error, 
bm the prevailing party shall have his costs 
ifl the original action. The execution is 
iupd out as in ordinary cases. If the judg¬ 
ment below he reversed, the plaintiff in error 
shall have a writ of restitution, in order that 
may be restored to all he has lost by the 
judgment. If the money under the execu¬ 
tion on the original judgment have not been 
paid over, a scire faciat quart retiUuiUmem 
BM, suggesting tl^ matter of fact, ots., the 
sum levied, &c., mast previously issue. And 
a defendant might he obliged (o enter into 
a rule not to commit waste pending the writ 
of error, if it be necessary. 

2 . Error to the House of Lords, after 
affirmance or reversal in the Exchequer 
Chamber. 

The writ is addressed to the chief justice 
or chief baron of the court in which the 
original juigment was given, and where the 
record remains, and is made returnable im- 
niediaiely tiefore the Queen in her present 
FariUtiient, if the Parliament be then sitting, 
or, after a prorogation, then before the 
Qneen in her Parliament at the next session, 
pr, after a dissolution, then liefore the Queen 
in her next Parliament, specifying the day 
on which it is to be holdeii. The allowance 
^nd supersedeas are the same as in the 
original error. Bail must again be put in, if 
necessary, precisely as on the former writ of 
error. Wlien the transcript has been com¬ 
pleted, examined, and annexed to the writ 
of error, the Chief Justice of the court goes 
in person, attended by one of the Masters, to 
the House of Lords with the record itself 
and the transcript. The latter, after being 


examined with the record, is left there; but 
the record Is immediately brought back to 
the court, in order that execution may be 
awarded there, if the judgment be affirmed 
in the court above. By an order of the 
House of Lords, I3th July, 1678, writs of error 
in Parliament shall be brought in (that is, the 
record shall be certified) within fourteen 
days from the first day of the session in 
which such writ shall be returnable; unless 
it be upon judgments given during the 
session, in which case the writ must be 
brought in within fourteen days after the 
judgment is given, otherwise such writwill not 
be received. The plaintiff must assign errors 
within eight days after the removal of the 
record; and if be do not do so, within such 
further time as the House shall give him, he 
will suffer a nonpros. If he allege diminu¬ 
tion, a certiorari must be issued to bring up 
the record, and returned within ten days 
next after his plea of diminution put in, 
or such farther time as the House shall give 
him, otherwise the defendant may enter a 
non misii breoe» plead in mdlo est erratum 
and proceed to affirm the judgment, without 
noticing the diminution alleged. It is seldom 
necessary to move that the defendant appear 
and make defence, for he usually pleau or 
demurs to the assignment of errors volunta¬ 
rily. A peer then moves that the cause be 
set down for hearing; 250 copies of the 
case are printed for the use of the House; 
two counsel for each party are allowed to 
speak, and the affirmance or reversal of the 
judgment is decided by the votes of peers 
present; no proxies can vote. The taxation 
of costs is regulated by 7 & 8 Geo. IF., o, 
64. The other proceedings are similar to 
those above stated. 

3. Error from inferior courts of record, 
where the proceedings are according to the 
course established by the common law, to 
the Court of Queen’s Bench. 

The writ and the allowance are the same 
as before mentioned. Bail must be given 
where the damages are under 201. 7^8 
Geo, IV., c. 71> § 6. It is usual for the 
inferior courts to send only the transcript of 
the record, and not the record itself. Plain¬ 
tiff cannot allege diminution, except from 
the county palatine of Lancaster. The plain¬ 
tiff has eight days after writ of error to assign 
errors, and defendant twenty days after 
demand, to deliver a joinder, plea, or de¬ 
murrer. The proceedings are then entered 
of record, and argued as in the first case 
mentioned, but the execution issues out of 
the Queen’s Bench, although the original 
record remains in the court below. 

4. Error to the House of Lords after 
judgment of inferior court affirmed or re¬ 
versed in Queen’s Bench. 

The proceedings are similar to those set 
forth under the 2d head. 

5. Error coram nodis or uo5ir. 

If there be any error in the process, or the 
error be in fact, and not in law, the writ of 
error lies to the same court to examine its 
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t)wn record and rectify the error. It is coram 
nobis in the Queen’s bench, and coram vohis 
ill the Common Pleas. This writ is a super¬ 
sedeas of execution from the time of notice 
that it is sued out. There roust be an affi¬ 
davit of the error in fact, otherwise the writ 
will not be allowed. Where the errors are 
matter of law, the plaintiff has twenty days 
after allowance of writ to assign errors, and 
the defendant may be ruled to plead, if he 
do not plead yoluntary. It is a four-day 
rule. The remainder of the proceedini^s are 
similar to those aboye mentioned. Where 
the errors are matter of fact, the pliuntiff 
cannot assign more than one error, and he 
cannot assign error in law and error in fact 
together, for they are distinct things. Issue 
is joined as in ordinary cases, and the trial, 
&c., is the same in ercry respect as other 
trials at Nisi Prius. 

6 . Error in criminal cases. 

After a judgment given against a prisoner, 
either at sessions or the assizes, if there be a 
substantial defect in the indictment, or error 
apparent on the record, such judgment may 
be reversed by the Queen’s Bench. But it 
is necessary previously to obtain the Attor¬ 
ney'General’s fiati which, in misdemeanours, 
on sufficient cause shewn, is granted as a 
matter of course; hut in felonies, it is granted 
only ex merd gratid. Chit. Arch. Prac. 345. 

Error fucatus nudd veritate in muUis est proha- 
biliorj et sespenumero rationibus vinciteeri- 
tatem error, 2 Co. 73.—(Painted error is 
in many things more probable than naked 
truth; and very frequently error conquers 
truth by reasoning.) 

Error, qui non resistitur, approbatur. Doct. 
and Stud., c. 70 —(An error, which is not 
resisted, is approved.) 

Errores ad suajmncijna referre, est rtfellere. 
3 Inst. 15.—(To refer errors to their princi¬ 
ples, is to refute them.) 

Errores scribentis nocere non debet* Jenk. 
Cent. 324.—(The mistakes of one writing 
ought not to harm.) 

ERTHMIOTU.VI, a meeting of the neighbour¬ 
hood to compromise differences among 
themselves; a court held on the boundary 
of two lands. Leg. Hen. c. h?. 

Erubescit lex fiUos castigare parents. 8 Co. 
116.—(The law blushes when children cor¬ 
rect their parents.) 

ESBRANCATURA, cutting off branches or 
boughs in forests, &c. Hov. 784. 

E.SCALDARE, to scald. It is said that to 
scald hogs was one of our ancient tenures in 
serjeanty. Lib. Rub, Scaccar* AfS. 137. 

ESCAMBlO [cambier. Span., to change], a 
license granted to make over bills of ex¬ 
change to another beyond the sea. Abolished 
69 Geo. Ill, c. 49, § 11. 

ESCAPE [dchaper, Fr., to fly from], a violent 
or private evasion out of some lawful re¬ 
straint ; as where a man is arrested or im¬ 
prisoned, and gets away before he is delivered 
by due course of law. Escapes are either 
in civil or criminal cases. 

Ist, Civil. Th'*y arc either voluntary, 


by the express consent of the keeper, 
after which he never can take his pruor.er 
again (though the plaintiff may retake him 
at any time), but the sheriff must answer 
for the debt, and he has no remedy over 
against the person escaping; or,'negU- 
aent, where a prisoner e^icapes without hU 
keeper’s knowledge or consent, and tbea 
upon fresh pursuit the defendant may be 
retaken, even on a Sunday, and the sbenff 
shall be excused, if be have him agaio, 
before any action brought against himself 
for the escape. If the sheriff carry adefeu- 
dant in his custody out of the county, except 
in conveying him by the most convenieDt 
route to the county gaol, he will be guiliy of 
suffering an escape, and might even hcluble 
to an action l>y the defendant for a falie 
imprisonment. 3 Bl, Com. 415; Chit, Arch. 
Prac. 452. 

2(1, Criminal. An escape of a person 
lawfully arrested for felony or misdemea¬ 
nour, is an offence against public jus¬ 
tice, and punishahle by fine or imprisoa- 
iiient. Officers and others negligently per¬ 
mitting a felon to escape are punishable by 
fine, but voluntarily permitiiDg an e$ca{w 
amounts to the same kind of offence, and U 
puniahahle in the same degree as the ufleace 
of which the prisoner is guilty, and fur which 
he is in custody, whether treason, feluoy, or 
trespass; although, before the cunvicticra of 
the principal party, the officer thus neglect¬ 
ing his duty may be fined and imprisuued for 
a misdemeMnoiir. 4 Step, Com. 254. 

ESCAPE-WARRANT, a process addressed 
to all sheriffs, &c., throughout England, la 
retake an escaped prisoner, even on a Sun¬ 
day, and commit him to proper custody. 1 
Ann., c. 6. 

ESCAPIO QUIETUS, delivered from tbal 
punishment which, by the laws of the forest, 
lies upon those whose beasts are found 
within the land where forbidden. 

ESCAPIUM, that which comes by chance a 
accident. Cowell. 

BSCEPPA, a measure of corn. 

ESCHEAT [eschet, or ichet, formed from th< 
word eschoir, or dchoir, Fr., to bappetO 
where a tenant of laiirh in fee dies withoui 
having aliened them in his lifetime, or dia 
posed of them by his last will and testament 
and leaves no heir behind him to take then 
by descent, so that they result back, by i 
kind of reversion, to the original grantor, u 
lord of the fee, according to feudal priad 
pies. The title must be completed by er 
tering on the lands and tenements a 
escheated. 

Escheats are frequently divided into:—(1 
those propter defectum sanguinis, i. e-, if tk 
tenant die without heirs, which occurs in tii 
following cases: — 

(a) When the tenant dies without an 
relations on the part of any of his ancei 
tors. 

(fi) When he dies without any reUtiol 
on the part of those ancestors from whoi 
his estate descended. 
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( 7 ) A monster not having tbe shape of 
maokiod, for such cannot be heir to any 
liod. 

(9) Bastanis, for they are the sons of 
BoMy (nuUuu JiUi), 

(f) Aliens, fur they are incapable of 
takta;i^ by descent or inheritance. 

Aq exception, however, has been made 
from (lie i^eneral law, in the case where 
tbe land was held by the party deceased, 
noder a trust or mortgage, it bein|f pro¬ 
vided. for the protection of the party 
lienefidally interested, that where a trustee 
or mortg^ee dies without an heir, or his 
heir is not known, the Court of Chancery 
shall have power to direct a proper con- 
v^aoce to be made, which shall be as 
effectual as if executed by his heir. 1 
Win. IV., c. 60; 4 & 6 Wra. IV., c. 23; 

1 & 2 Viet., c. 69. 

2 . Those propter delictum tenentis, where, 
by attainder, the blood of the person at¬ 
tainted is so corrupted as to he rendered no 
Ifinjter inheritable. But, Independently of 
any escheat, all lands and tenements to which 
(he offender had an existinfr title were, by 
fone of the attainder, immemately forfeited 
to the Crown, in the case of treason for 
ever, in other felonies for a year and a day. 
l^cheai, therefore, operated in subordination 
to forfeiture, which latter incident intervened 
in the case of treason, to intercept the 
escheat alto[^ether, and in the case of other 
felony, to intercept it for the limited period 
of a year and a day, after which, the land 
escheated to the lord of the fee. 

By 54 Geo. Ilf., c. 145, no attainder for 
feloov, except for treason or murder, shall 
extend lo the disinheriting of any person, 
nor to the prejudice of the ri^ht or title of 
sny person or persons, other than the riaht 
or title of the offender during his natural life 
only, and that it shall be lawful for every 
person to whom the right or interest of any 
iandi, tenements, or hereditaments, .after 
the death of such offender, should or might 
have appertained, if no such attainder had 
been, to enter into the same. 

By 3 & 4 Win. IV., c. 106, when the 
person from whom the descent of any land 
h to be traced, shall have had any relation, 
'vbo, havmg been attainted, shall have died 
before such descent shall have taken place, 
then such attainder shall not prevent any 
person from inheriting such land, who would 
hive been capable of inheriting tbe same, 
by tracing his descent throngli such relation, 
if he had not been attainteil, unless such 
laod shall have escheated in consequence of 
such attainder before Ist January, 1834. 

By 4 & 5 Wm. IV., c. 23, no land, chat¬ 
tels, nr stock, vested in any person upon 
any trust, or by way of mortgage, or any 
profits thereof, shall eaclieat or be forfeited 
by reason of the attainder or conviction for 
any offence of such trustee or mortgagee, 
but shall remain in soch trustee or muri- 
^agee, or anrvive to his co-trnstee, or 
descend or vest in his representatives, a^ if no 


soch attainder or conviction had taken place. 
2 BL Com. 244. 

EscAaeta derivatur b verbo GalUco eschier, 
quod est accidere, quia accidit domino em 
eventu et ex insperato. Co. Lit. 93.—(Escheat 
is derived from the French word esekier, 
which signifies to fall, because it falls to the 
lord from an event and from an unforeseen 
circumstance.) 

Esehaeiee vulgh dicuntur qua decidentibus its 
qua de rege tenent, cum non existit ratione 
sanguinis hares, ad Jiscum relabuntur, Co. 
Lit. 13.—(Those things are commonly called 
escheats which come into the Excheouer 
from the falling away of those who hold of 
the king, when a heir, by reason of want of 
blood, does not exist.) 

ES(*HEATOR [escaetor, Lat.], an oflScer 
ancienily appointed by the lord treasurer, 
&c., in every county, to make inquests of 
titles by escheat, which inquests were to be 
taken by good and lawful men of the county, 
impanelled by the sheriff. 4 Inst. 225. 

E 8 CHECCUM, a jury or inquisition. 

ESCHIPARE, to build or equip. 

ESCOT [Fr.], a tax formerly paid in boroughs 
and corporations towards the support of the 
coiiimuniiy, which is called scot and lot, 

ESCROW, a writing delivered ton third person, 
to become the deed of a party making it upon 
a future condition, when a certain thing is 
performed, and then it is to be delivered to 
the pany to whom made. It is Indeed a 
scrawl or writing, which is not to take effect 
as a deed till a condition be performed. 
Co. Lit, 36. 

ESCUAGE [escti, Fr., a shield], a pecuniary 
instead of a military service. This kind of 
feudal tenure was called scutagium in Latin, 
or servUium scuti (the service of the shield), 
scutum being then a well-known denomination 
for money. Co. Lit. 68 5. 

ESCURARE, to scour or cleanse. 

E 8 GLISE, a church. 

ESKETORES, robbers or destroyers of other 
men’s lands and fortunes. 

ESKIPPAMENTUM, skippage; tackle or ship 
furniture. 

ESKIPPER, to ship. 

ESKIPPESON, shipping or passage by sea. 

E 8 LISORS. See ISlisors, 

ESNE, a hireling of servile condition. 

ESNECY, [cMfifria], a private prerogative 
allowed to tbe eldest coparcener, where an 
estate is descended to daughters for want of 
an heir male, to choose after the inheritance 
is divided. Fleta, 1. 5, c. 10. 

ESPLEES lexpletia}, the products whick 
ground or land yield; as the hay of meadows, 
herbage of pasture, corn of arable, rents, 
services, &c.; also, tbe landa, &c.; them¬ 
selves. Terms de Leg. 

ESPOUSALS [sponsalia, Lat, ^ouse, Fr.], 
the act of contracting or affiancing a man and 
woman to each other; the ceremony of 
lietrothing. 

ESQUIRE [escu, Fr., scutum, Lat, aituros, 
Gk., an hide of which shields were made 

, and afterwards covered], he who attended 
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a kniffht in the tune of war, and carried his ESTANDARD, or STANDARD, an eoaign 
shield; whence he was called escarer in for horsemen in war. 

French, and seutifer or armiger, t. e., ar- ESTANQUES, wears or kiddles in riven, 
mour-bearer, in Latin. No estate, however ESTATE [status. Lat., estat, Fr.l, the condi- 


larffe, confers this rank upon its owner. 

Camden reckons four sorts of esquires:— 
1 st, the eldest sons of knights, and their 
eldest sons, in perpetual succession; 2 d, the 
eldest sons of younger sons of peers, and 
their eldest sons in like perpetual succession; 
dd, esquires created by the soverei^'s letters 
patent, or other investiture, and Uieir eldest 
sons; dtb, esquires by virtue of their offices, 
as justices of the peace, and others who bear 
any office of trust under the Croivn, and are 
so named in their commission or appoint¬ 
ment. To these are added barristers-at- 
law, and the esquires of Knights of the Bath, 
each of whom consdtutes tlwee at his instal- i 
lation; and all foreign peers; for not only 
these, but the eldest sons of peers of-Great 
Britain, though frequently titular lords, are 
only esquires in the law, and must be so 
named in all legal proceedings. 3 Step., 
Com. 15. 

ESSARTUM, woodlands turned into tillage 
by uprooting the trees and removing the 
underwood. Old Records. 

ESSENDI (lUIETUM DE TOLONIO, a 
writ to be quit of toll; it lies for citizens 
and burgesses of any city or town, who, by 
charter or prescription, ought to be ex¬ 
empted from toll, where the same is exacted 
of them. Reg. Orig. 258. 

ElSSOIN, or ASSOION [essoiittifii, Lat., 
essome, Fr.], an excuse for him who is sum¬ 
moned to appear and answer to an action, 
or to perform suit to a court baron, &c., by 
reason of sickness or infirmity, or other just 
cause of absence. 

Formerly the first general return day of 
the term was called the essoign day, because 
the court sat to receive essoins s but when 
essoigns were no longer allowed to be cast 
in personal actions, the court discontinued 
sucn sittings. Still it was considered the 
essoign day for many purposes, until the 11 
Geo. IV., and 1 Wm. Iv., c. 70, § 6 , did 
away with the essoign day for all purposes, 
as part of the term. Chit. Arch. Prac. 91, 

Est aliquid quod non oportet etiam si licet j 
auicquid verb non Ucet certh non oportet. 
Hob. 159.—(There is that which is not pro¬ 
per, even though permitted: but whatever 
is not permitted, is certainly not proper.) 

Eat honi judicis ampliare jurisdictionem. Gilb. 
14.—(It is the duty of a good Judge to am¬ 
plify jurisdiction.) 

Est ipsomm legistatorum tanquam viva voxj 
rebus et non verbis legem imponimus. 10 Co. 
lOl.-rClt is the charac'teristic of legislators 
themselves, as though they were a living 
voice; we impress law by actions, not by 
words.) 

Est auiddam perfectius in rebus licitis. Hob. 
159,—(There is something more perfect in 
things allowed.) 

ESTACHE [estacher, Fr., to fasten], a bridge 
or slank of stone or timber. Cowell .. 


tion and circumstance in which an owner 
stands with regard to his property. It u 
either legal, customary, or e(|uitable. 

Blackstone considers legal estates ia s 
threefold view, thus:— 

(1) The quantity of interest or durafion, 
divided into 

(A) freeholds of inheritance, which ire 
subdivided into;— 

(a) Absolute, or fee-simple. 

(fi) Limited fees; which are (a) qmli- 
fied or base fees, and (b) fees conditioDsl 
at tlie common law, afterwards called 
fees-tail in consequence of the Statote 
de Dottis, which may l>e (i) general ot 
special, (ii) male or female, (iii) given 
in frank-marriage. 

(B) Freeholds not of inheritance, subdi¬ 
vided into:— 

(a) (Conventional, or created by the 
act of the parties: they are (a) esuirs 
for one’s own life, (b) estates par outer 
vie, (c) general grant, without expren- 
ing any term at all. 

(g) l^gal, or created by operation of 
law: they are (a) tenancy in tail alter 
possibility of issue extinct, (b) tenaoiy 
by the courtesy of England, (c) tenancy 
in dower. 

(C) Estates less than freehold, subdi¬ 
vided into:— 

(a) Estates for years. 

(g) Estates at will. 

( 7 ) Estates at sufferance. 

(D) Estates upon condition, snbdiviiletl 
into;— 

(a) Estates upon condition implied, 
(g) Estates upon condition expre^d, 
and these are either precedent or sub¬ 
sequent : (a) precedent, which must be 
performed before an estate can vest or 
be enlarged s fb) subsequent, which by 
the failure or uon-performance of which 
defeats au estate already vested; such 
are (i) estates held t« vadio, gigr, or 
pledge, which are of two kinds, vinm 
vadium, or living pledge, and mortwM 
vadium, dead pledge or mortgage; (i'O 
estates by statute merchant or statote 
staple; (iii) estates by elegit. 

(2) The time of enjoyment, either 

(A) in possession, or 

(B) in expectancy, subdivided into 

(a) Remainders created by conven¬ 
tion of parties, and are (a) vested, (b) 
continent or executory, (c) cross. 

(g) Reversions arising by operation 
of law. 

(3) The number and connection of the 
tenants: either 

(A) severalty, 

(B) joint-tenancy, 

(0) coparcenary, 

(D) common. 

2 0/. Com. c. vii—xii. 
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ESTOPPEL [ettfmpir, Fr., i, e.i oppiltn^, o6- 
stipare], aa impediment or bar to a ri^ht of 
action ariain^ from a man’s own act, or 
where lie is forbidden by law to apeak af^ainst 
bis own dee<t. There are three kinds of 
estoppel: by matter of record, by matter in 
writiai^. by matter in pai$. Co. lAt. 352. 
Estoperia stmt ardemU, aramdi, constmendi, et 
eiaudendi. 13 Co. 68.—(Estovers are of 
firebote, housebote, plouf^hbote, and hedge* 
bote.) 

ESTOVERS, any kind of suatenance; also a 
wife’s alimony. See Commok. 

ESTOVERllS HABENOIS, a writ for a wife 
divorced metud et tkoro, to recover her 
alimony or estovers. 

ESTRAYS, such valuable animals as are found 
wandering in any manor or lordship, and the 
owner is not known; in which case the law 
gives them to the sovereign, and they now 
most commonly lielong to the lord of the 
manor by special grant from the Crown. But 
tliey must be proclaimed in the church, and 
two market towns next adjoining to the 
place where they are found; and then, if no 
person claim them, after proclamation and a 
year and a day passed, they belong to the 
sovereign or his substitute, without redemp* 
tion, even though the owner were a ndnor, 
or under any other legal incapacity. The doc¬ 
trine of estraya is only applicable to animals 
domit^ natures, 2 Step, Com, 362. 
rREAT, the true extract, copy, or note of 
some original writing or record, and especi¬ 
ally of recognizances, fines, amercements, 
&c.. entered on the rolls of a court to be 
levied by the bailiff or other officer. F,N,B. 
57; 3 A4 Wm. IV.,c,99. 

ESTRECIATUS, streighteoed, applied to 
roads. 

ESTREPE, to make spoils in lands to the da¬ 
mage of another. 

ESTREPEMENT [esfro^ier, Fr,, to lame, ex- 
tirpare, Lat.], any spoil or waste made by 
tenant for life, upon any lands or woods, to 
the prejudice of him in' reversion; also 
making land barren by continual ploughing. 
The writ of estreperoeiit was abolished by 3 
&4Wro. IV., c. 27. 

ETHA.MM, the seventh month of the Jewish 
sacred year, and the first of their civil; it 
answered partly to September and partly to 
October. After the captivity it was called 
'nrri. Brown's Diet, of Bible. 

ETHELLING, or iETHELING. See Adb- 

U1I6. 

ET NON, a phrase that ma^ be used in plead¬ 
ing, iustcad of absque hoe, lo the negative part 
of a special traverse. 

evasion, a subtle endeavouring to set aside 
tmth, or to escape the punishment of the 
law, which will not be endured. No one 
can plead ignorance of the law to evade it. 
Eventss est qui ex eausd sequitur; et didtur 
ewstns quia ex causis esenit. 9 Go. 81.— 
(An event is that which follows from the 
cause; and is called ao event because it 
arises from causes.) 

Emhu varios res nova semper habet. Go. Lit. 


379.—(A new matter always produces various 
events.) 

EVES-DROPPERS. See Eavbs-droppbrs. 
EyiCriON [eirifico, to overcome], a recovery 
of land, &c., by form of law. 

EVIDENGE, proof, either written or un¬ 
written, of facts in issue between partiei. 

The leading rules of evidence are the fol¬ 
lowing:— 

1. The sole oliject and end of evidence is, 
to ascertain the truth of the several disputed 
facts or points in issue on the one side or on 
the other; and no evidence ought to be ad¬ 
mitted to any other point. 

2 . The point in issue is to be proved by 
the party who asserts the affirmative; ac¬ 
cording to the maxim effirtMoUi non neganti 
ineumbit probatio. But where one person 
charges another with a culpable omission or 
breach of duty, this rule will not apply, for 
the person who makes the charge is bound 
to prove it/though it may involve a negative, 
since it is one of the first principles of jus- 
tice, not to presume that a person has acted 
illegally, till the contrary is proved. 

3. It will be sufficient to prove the sub¬ 
stance of the issue. 

4. The best evidence most be given of 
whicli the nature of the thing is capable. 
The exceptions to this rule are, (a) where it 
is necessary to prove an entry in a public 
book, the original needs not be shewn; but, 
from a principle of general convenience, an 
examined copy will be admitted; (b) in the 
case of all peace-officers, justices of the pence, 
constables, Ac., it is sufficient to prove that 
they acted in these characters, without pro¬ 
ducing their appointments; (c) an admission 
of a fact by a party to a suit has, in many 
cases, been considered sufficient to dispense 
with strict and regular proof, which would 
otherwise have been necessary. 

5. Hearsay evidence of a fact is not ad¬ 
missible. The following cases are clearly 
dlstinguisbahle from hearsay evidencethe 
testimony of a deceased witness, who has 
been examined upon oath, on the trial of a 
former action between the same parties, and 
%vhcre the point at issue is the same as in 
the second action, is admissible on the trial of 
the second action, and may be proved by one 
who heard him give evidence; for such evi¬ 
dence on the former trial was not given in an 
extrajudicial manner, but upon oath: the 
parties to the action were the same, the 
point in issue was the same, and an oppor¬ 
tunity was given for cross-examination. 
Hearsay is often admitted in evidence as 
part of the transaction which becomes the 
subject of enquiry; the meaning of which 
seems to be, that where it is necessary in the 
course of a cause to enquire into the nature 
of a particular act, or the intention of the 
person who did the act, proof of wbat the 
person said at the time of doing it is admis¬ 
sible in evidence, for the purpose of showing 
its true character. The exceptions to the 
admission of hearsay evidence are the follow, 
ing:—death-bed declarations (which see); 
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questions of pedigree, public right, cus-| 
tom, boundaries, &c.; also, old leases, rent- I 
rolls, surreys, &c., ^re been received in! 
favor of persons claiming under the lessors; 
declarations against interest; rectors* and 
Ticars* books as to the receipt of ecclesiasti¬ 
cal dues in favour of their successors; also, 
entries in the books of a tradesman by hu 
deceased shopman, who therein supplies 
proof of a charge against himself, have been 
admitted as proof of the delivery of /aroods, 
or of other matter there stated within bis 
own knowledge. But the 7 Jac. 1., c. 12, 
enacts, that the shopbook of a tradesman 
shall not be evidence, in any action for wares 
delivered, or work done, above one year 
before the bringing of the action, except the 
* tradesman or his executor shall have ob¬ 
tained a l»ill of debt or obligation of the 
debtor for the said debt, or shall have 
brought against him some action within a 
year next Mter the delivery of the wares, or 
the work done. See Parol Evidence ; and 
Seconoart Evidence. Phil. Evid,, e. 7, § 
iii—vii.; 3 & 4 Wm. IV., c. 42, §§ 26, 27; 
6 & 7 Viet., c. 85. 

The rules of evidence are the same in civil 
and in criminal courts, for a fact must be 
established by the same evidence, whether It 
be foUowed by a civil or a criminal conse¬ 
quence. Lord MelviUe^s Case, 29 ffow. St. 
TV. 76, B. 

EUNOMY [hff, Gk., good, and pS/tost law], a 
constitution of good laws. 

EUNDO, JMORANDO, ET REDEUNDO 
(in going, delaying, and returning). 

EWAOE [soil, Fr., water], toll paid for water- 
passage. See Aquaoe. 

EWBRICB [eio. Sax., marriage, and hryce, 
breaking], adultery. 

EWE [«mo], law. 

EWRY, an office in the royal household where 
the table linen, &c., is taken care of. 

EX ABUNDANT! CAUTELA (from unne¬ 
cessary care). 

Ex antecedentibus et eonsequentibua Jit optima 
interpretatio. 2 Inst. 317.—(The best inter¬ 
pretation is made from antecedents and 
consequents.) 

EXACTION, a wrong done by an officer, or 
one in pretended authority, by taking a 
reward or fee for that which the law allows 
not, whereas extortion is %vhere an officer 
takes more than is due, when something is 
due to him. The punishment is fine and 
. imprisonment. Co. lAt. 368. 

EXACTOR REGIS, the king’s collector of 
taxes; also a sheriff. 

EXAMINATION, the act of enquiring by 
questions as to a person’s knoivledge of facts 
or science; also a searching by, or cogni¬ 
sance of. a magistrate. 

EXAMINERS IN CHANCERY. There are 
two appointed to interrogate and cross-inter- 
.rogate witnesses in town in causes depending 
in the court. Their fees for office copies 
are reduced to 4d. per folio. Orders, 13 
Noo., 1844, 2. 

EXAJ^tNUAL ROLL, the old way of exhibit¬ 


ing sheriffs* accounts, the illevi«ble fioei 
and desperate debts were transcribed into 
this roll, which was yearly read,.to see vhit 
might be recovered. 

EXCAM BlATOR, a broker, one employed to 
exchange lands. 

EXCAMBIUM, an exchange; a place where 
merchants meet to transact their bunneai. 

EXCEPTIO, the Roman designation for the 
defendant’b plea. 

Exceptio efus rei enfms petitur dissoMo ntUa 
est. Jenk. Cent. 37.—(There is no excep¬ 
tion of that thing of which the dissolution is 
sought.) 

Exe^io falsi ommum ultima. (A plea of 
falsity is the basest of all things). 

Exceptio nulla est versus actionem qua ev- 
eepHonempermit. Jenk. Cent. l06.-^rhfrc 
is no exception against an action which 
entirely destroys an exception.) 

Exceptio probat regulam de rebus won exceptu. 
IlCu. 41.—(An exception proves the rule 
concerning things not excepted.) 

Exceptio otMS firmat legem, exponit legem. 2 
Buis. 189.—(An exception which confirms 
the law, expounds the law.) 

EXCEPTIO REI JUDlCATif:, a defence in 
the Scotch law that the matter has been 
adjudged in another court or country, and 
the judgment carried into effect. 

Exceptio semper al/tma ponenda est. 9 Cki. 53. 
—(An exception is always to be put last.) 

EXCEPTION, exclusion of any thing or per¬ 
son ; a stop or stay to an action ; also the 
particular point of law stated in the margin 
of every demurrer. In Chancery, excepthms 
may be taken to pleadings if scandalous or 
impertineDt, and if a defendant’s answer be 
insufficient, the plaintiff may file exceptiuos 
to it; and a Master’s report may also he 
excepted to. 

In the Scotch law exception is synonymous 
to defence. 

EXCEPTIONS TO EVIDENCE. Sec Bill 
OP Excbptionb. 

Excesswum in jure reorobatwr. Exeessus ta re 
qualibet jure reprobatur communi. Co. 44.— 
(Excess in law is reprehended. Excess in 
any thing is reprehended at common law.) 

EXCHANGE [cctm^sam, permutatio}, often 
contracted into change, a building or other 
place ill considerable trading cities, where 
the merchants, agents, bankers, brokers, 
and other persons concerned in commerce, 
meet at certain times to confer and treat 
together of matters relating to exchanges, 
remittances, payments, adventures, a&sur- 
ances, freights, and other mercantile nego¬ 
tiations, both hy sea and land. 

Also used to designate that species of 
mercantile transactions, by which tlie debts 
of individuals residing at a distance from 
their creditors are cancelled without the 
transmission of money. 

Par of exchange. The par of the currency 
of any two countries means, among mer¬ 
chants, the equivalency of a certain amount 
of the currency of the one in the currency 
of the olber^ supposing the currencies of 
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lioth lo be of rbe precise weijfbt end purity 
fixed by their respective mints. Thus, 
acfordioft to the mint reftnlations of Great 
Briiain and France, U. sterling is equal to 
25 fr. 2(1 rent., which is said to be the par 
hetvreen London and Paris. And the ex¬ 
change between the two countries is said to 
be at par when bills are ncftotiated on this 
footing; that is, for example, when a bill 
for lOOf. drawn in London is worth 2,520 fr. 
in Paris, and conversely. When \l in Lon¬ 
don bm a bill on Paris for more than 
25 fr. 20 cent., the exchange is said to lie in 
favour of London, and aftauist Paris ; and 
Hiien, 00 the other hand, IL in London will 
uui boy a bill on Paris for 25 fr. 20 cent., 
the excbani^e is against Lontlon, and In 
favour of Paris. 

CireimtiameeM which determine the conree 
ofexektmffe. The exchange is affected, or 
made to rliverge from par, by two classes of 
circumstances Jfrsf, by any discrepancy 
between the actual weight and fineness of 
the coins, or of the bullion for which the 
substitutes used in their place will exchange, 
sod their weight or fineness as fixed by the 
mint regulations; and, secondly^ by any 
sudden iocreaae or diminution of the bills 
draivn in one cnontry upon another. McCul¬ 
loch*! Comm, Diet, 

EXCHANGE, bill of. See Bill of £x- 

CHAMOB. 

EXCHANGE, deed of, an original common 
law conveyance, lietng a mutual grant of 
equal interests, the one iti consideration of 
the other, no delivery being necessary, hut 
a« a^ual entry by each party is positively 
requisite to perfect it. If either party die 
l^efore entry, the exchange will be void. It 
is therefore, the preferable practice that 
the parties (except corporate bodies and 
others, who cannot stand seised to a uae) 
execute reciprocal conveyances, the one in 
coodderation of the other, founded on the 
^)Utute of Uses, as lease and release ; which 
will obviate the necessity of entry. An 
exchange can only be between two parties, 
though the number of persons is immaterial, 
i, e,, several persons may compose each 
part of the deed. The word exchange” is 
the only operative word, which, by 8 & 9 
Viet., c. 106, § 4, does not now imply any 
coudition in law. 

Exchai^es under inclosnre acts are gene- 
nity considered as not bound by these rules, 
'riius, lands of freehold tenure may be ex¬ 
changed for lands of copyhold tenure within 
the same parish or manor; a tenant for life 
may exchange with a tenant in fee, provided 
the rensainder man be not thereby injured ; 
so equitable tenaot with a tenant of the legal 
estate, and a copyhold tenant with his own 
lord. 41 Geo. III., c. 109, § 15. Exchanges 
made nnder this act efifect a permanent sub- 
ititolion of land for land, but leave the title 
00 either side untouched ; the consequence 
of which is that each paitv receives his nctv 
land disengaged from afl defects in the 
oiher'i tiile, but subjected to those which 


previously existed in his own. By 4 & 5 
Wm. IV., c. 30, proprietors of lands lying 
in common fields are enabled, by the inter¬ 
vention of a Judge of assize, as the act 
provides, to exchange them for other lands 
in (he same or in any adjoining parish, 
notwithstanding any legal disability of the 
parties. The 6 & 7 Wm. IV., c. 115, ex¬ 
tended by 3 & 4 Viet., c. 31, authorises 
exchanges of lauds lying in the open fields 
or adjoining thereto lor other lands in the 
same or any adjoining pariah, and commu¬ 
nicates to the lands allotted and given In 
exchange, the title and tenure of the origiual 
lands (§§ 33, 35, 36). 

But these allotments, &c., can hardly be 
called exchanges; they are mere substitu¬ 
tions of one piece of land for another, without 
effecting any change or alteration of the title 
or interest, the purpose being convenience 
of occupation and contiguity of possession. 
fVath. Conv, 31-I. 

EXCHANGE OF LIVINGS, effected by 
resigmog them into the bishop’s hands, and 
each party being inducted into the other^s 
benefice; if either die before the both are 
inducted, the exchange is void. 31 JEliz,, c, 
6 , § 8 . 

EXCHEAT. See Eschbat. 

EXCHEQUER BILLS, bUl of credit Usiied 
by authority of Parliament. They are for 
various sums, and bear interest (generally 
from Ud. to 2id, per diem, per 1(X)L) 
according to the usual rate at the time. 
The advances of the Bank to Government 
are made upon Exchequer. Bills; and the 
diuly transactions between the Bank and 
Government are principally carried on 
through their intervention. 

Notice of the time at which outstanding 
Exchequer Bills are to be paid off* is given 
by public advertisement. Bankers prefer 
vesting in Exchequer Bills to any other 
species of stock, even though the interest be 
for the most part comparatively low; because 
the capital may be received at the Treasury 
at the rate ori^nally paid for it, the holders 
being exempted from any risk of fiiictuation, 
Exchequer Bills were first issued in 1696, 
aud have been annually issued ever since. 
The amount outstanding and unprovided for 
on the 5tb of January, 1843, was i8,187>^00/. 
McCu(lock*8 Comm, Diet, 

EXCHEQUER [eschequier. Nor. Fr., echae^ 
carium, low Lat., schatz^ Germ., a treasure,] 
CHAMBER, court of, a tribunal of appeal 
to correct the errors of other jurisdictions. 

First,itexist8asacourtof mere debate, such 
causes from the other courts being sometimes 
adjourned into it as the Judges, upon argu¬ 
ment, find to be of great weight and difficulty, 
before anyjudgment is given upon them in the 
court below. It then consists of all the J udges 
of the three superior courts of common law, 
and now and then the Lord Chancellor also. 

Second, it exists as a court of error, where 
the judgments of each of the superior 
courts of common law, in all actions wbat- 
eveo are subject to revision by the Judges of 
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the other two sitting coUectirely. The 
composition of this court consequently ad¬ 
mits of three different combioation8» con¬ 
sisting of any two of the courts below^ viz., 
those which were not parties to the judgment 
supposed to be erroneous. 11 Geo. IV. & 
1 Wm. IV., c. 70, § 8. 

The 40 Geo. 111., c. 39, established a 
Coart of Exchequer Chamber in Ireland. 

EXCHEQUER, court of^ consists of two 
divisions, a court of revenue and a court of 
common law. Its equity jurisdiction was 
transferred to the Court of Chancery by 5 
Viet., c. 5. As a court of revenue, it ascer¬ 
tains and enforces, by proceedings appro¬ 
priate to the case, the proprietary rights of 
the Crown against the subjects of the realm. 
To proceed against a person in this depart¬ 
ment of the court is called to exchequer him. 
As a court of common law, it administers 
redress between subject and subject in all 
actions whatever, except real actions. It is 
a court of record, and its Judges are five in 
number, consisting of one chief and four 
pmen^ barons. 3 Step, Com. 40]. 

The 6 Anne, c. 26, established a Court of 
Exchequer in Scotland. 

EXCISE, the name given to the duties or taxes 
laid on certain articles produced and con -1 
sumed at home $ but, exclusive of these, the 
duties on licences, auctioneers, and post- 
horses, are also placed under the manage¬ 
ment of the excise, and are consequently 
included in the excise duties. I 

Excise duties were introduced into Eng-1 
land hy the Long Parliament in 1643, being 
then laid on the makers and venders of ale, | 
beer, cider, and perry. The royalists soon 
after followed the example of the republi¬ 
cans, both sides declaring that the excise 
should be continued no longer than the 
termination of the war. But it was found 
too productive a source of revenue to be 
again relinquished; and when the nation 
had become accustomed to it for a few years, 
the Parliament declared, in 1649, that **the 
itnj^t of excise was the most easy and in¬ 
different levy that could be laid upon the 
people.*’ It was placed on a new footing at 
the Restoration; and, notwithstanding, Mr. 
Justice Blackstone says, that from its first 
original to the present time, its very name 
has been odious lo the people of England,” 
it has continued progressively to gain ground, 
and is at this moment imposed on various 
important articles, and furnishes a large 
share of the public revenue of the kingdom. 
The laws with respect to the general man¬ 
agement of the excise were consolidated by 
the- 7 A8 Geo. IV., c. 6. McCuUoch*8 Comm. 
Diet. 

EXCLUSA. EXCLUSAGIUM, a sluice to 
carry off water; the payment to the lord for 
the benefit of such a sluice. 

EXCOM MEN GEM ENT, excom munication. 
Law French. 

EXCOMMUNICATION, an ecclesiastical 
interdict or censure, divided into the greater 
and the lesser; by the former a person was 


I excluded from Bie communion of the church, 

I the company of the faithful, and mcapacite- 
tion of any legal act; by the latter he is 
merely debarred from the service of the 
church. 

Excommunication in all cases of contempt 
is discontinued, and in lieu thereof, where s 
lawful citation or sentence has not been 
obeyed, the Judge shall have power, after a 
certain period, lo pronounce such person 
contumacious and in contempt, and to sig¬ 
nify the same to the Court of Chancery: 
whereupon a writ de contumace cmiendo 
shall issue from that court, which shall hare 
the same force and effect as formerly be¬ 
longed, in case of contempt, to a writ di 
excommunicato capiendo. 63 Geo. ///., e. 
127, § 2. 

ExcommunicoHo minor esf, per quam gw h 
sacramentorum particqi>atione consciemtia tel 
sententia areeatur: major est, qnee son 
eohm h eacramentorvm verum etiam fidelmm 
communione excludit, et ab omm actu legitim 
eeparat ant ddvidit. Co. Lit. 133.—(The 
leeeer excommunication is that by which a 
man, either by conscience or sentence, is 
expelled from participation in the sacra¬ 
ments : the greater is were he is not only 
excluded from participation in the sacra¬ 
ments, but from all community rvith the 
faithful, and from every legitimate act.) 
EXCOM M UNICATO CAPIENDO. Sec Ex- 

OOMNUNICATION. 

EXCOMMUNICATO DELIBERANDO, a 
writ to the sheriff for delivery of an excom¬ 
municate person out of prison, upon certi¬ 
ficate from the ordinary of his conformity to 
the ecclesiastical jurisdiction. F. N. B, 63. 

Excommunicato interdicitur omnie actus legiti- 
mus, ita quod agere iMm potest^ nec aUqsm 
eofieeatre, licet ipse ah aEis passit conoeniri. 
Co. Lit. 133.—(Every legitimate act is for¬ 
bidden an excommunicated person, so that 
he cannot act, nor sue any person; but he 
may be sued by others.) 
EXCOMMUNICATO RECIPIENDO, or 
RECAPIENDO, a writ whereby persons 
excommunicated, being for their obstinacy 
committed to prison, and unlawfully deli¬ 
vered before they have given caution to obey 
the authority of the church, are commanded 
to be sought after, retaken, and imprisoned 
again. Reg. Orig. 67. 

EX CONTRACTU (from a contract). 

EXCULPATION, letters of, the warrant to 
an offender indicted for citing witnesses in 
his own defence; Scotch Law. 

EXCUSABLE HOMICIDE is of two sorts, 
either per ii^ortunium, by misadventure, or 
se defendendo, upon a sudden affray. 

Homicide, per infortumum, is where a 
man, doing a lawful act, without any inten¬ 
tion of hurt, unfortunately kills another; 
but, if death ensue from any unlawful act, 
the offence is manslaughter, and not misad¬ 
venture. 

Homicide, se defendendo^ is where a mao 
kills another upon a sudden rencontre, 
merely in his own defence, or in defence of 
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his wife, child, parent, or servant, and not 
. from any vindictive feelini;. 4 Bl, Cam, 488. 
Excusat tmt extenuat delictum in capitaUdus 
quad mm operatur idem in ewUibui, Bac. 
Max. r. 16.—(A wrong, in capital cases, U 
excused or pointed, which would not be 
treated the same in civil matters.) 

Eeauatur quis quod elameum non appoeuerit, 
ut d toto tempore Utign fuit ultra fmtre qua- 
anque occasione, Co. Lit. 260.-*(He is 
excosed who does not bring hu claim, if, 
daring the whole period in which it ought 
to have been brought, he was been beyond 
sea on any occasion.) 

EXCUSS, to seize and detain by law. 
EXCUSSION, seizure by law. 

£X DELICTO (from a tort or offence). 

Ex delicto nan ex euppUcio emergit in/amia .— 
(Infamy arises from the crime, not from the 
punishment.) 

Ex diuturmiaie temporis omnia preBSumuniur 
esse solemssiter acta, Jenk. Cent. 186.— 
(From lapse of time, all things are presumed 
to have been done properly.) 

Ex dolo rnalo non oritur aetio» Cowp. 343.— 
(From a fraud an action does not arise.) 

Ex donaiioni&ux autem feoda militaria vel tnag^ 
nam serjetmtiam non eontuseniUms oritur nobis 
goddam nomen generale, quod est socagium, 
Co. Lit. 16.—(]^om grants not containing 
. military fees or grand seijeanty, a kind of 
general name, is used by us, which is 
socage.) 

EXEAT, a permission which a bishop grants 
to a priest to go out of his diocese; also, 
leave to go out generally* 

EXECUTED CONSIDERATION, is where 
A. bails a roan’s servant, and the master 
afterwards promises to indemnify A.; but 
if a man promise to indemuify A. in the 
event of his bailing his servant, the consider¬ 
ation is then executory. With respect to 
an executed consideration, the rule is, that 
if it were not at the precedent request of the 
promiser, but a mere voluntary courtesy, it 
will not suffice to support a promise; there¬ 
fore, in the first example, the promise would 
not be binding, unless the bidling were at 
the master's precedent request. 2 Step, 
Com, 113. 

EXECUTED CONTRACT, U where nothing 
remains to be done by either party, and 
where the transaction is completed at the 
moment that the agreement is made, as 
where an article is sold and delivered, and 
payment therefor is made on the spot; but 
it is executory where some future act is to 
be done, as where an agreement is made 
to build a house in six mtmths, or to do an 
act on or before some future day, or to lend 
money upon a certain interest, payable at a 
future time. Story on Contracts, 8. 
EXECUTED ESTATES,estates iu possession. 
EXECUTED FINE,the Gae wr eognUanee de 
droit, come ceo que U ad de son done ; or a 
fine upon acknowledgment of tlie right of 
the cognizee, as that which he has of the 
gift of the cognizor. Abolished by 3 & 4 
Wm. IV., c. 74. . 


EXE 

EXECUTED REMAINDER. See Vkstsd 
Rbmaindkr. 

EXECUTED TRUST. When an estate is 
conveyed to the use of A. and his heirs, with 
a simple declaration of ibe trust for B. and 
his heirs, or the heirs of bis body, the trust 
is perfect; and it is said to be executed, 
because no further act is necessary to be 
done by the trustee to raise and give effect 
to it; and, because there is no ground for 
the interference of a court of equity to affix 
a meaning to the words declaratory of the 
trust, which they do not legally import. 1 
Sand, Uses and Trusts, 336. 

As all trusts are executory in this sense, 
that the trustee is bound to dispose of the 
estate accordiug to the tenor of his trust, 
whether active or passive, it would be more 
accurate and precise to substitute the terms 
perfect and imperfect, for executed and exe- 
cutory trust. Haye*s Conv, 86. 

EXECUTED USE, the first use in a convey¬ 
ance upon which the Statute of Uses ope¬ 
rates by bringing the possession to it, the 
combination of which, t, e„ the use and the 
possession, formed the legal estate, and thus 

< the statute is said to execute the use. 

ExecuHo est finis et fructus legis. Co. Lit. 
289.—(Executiou is the end and fruit of the 
law.) 

Executio juris non habet injuriam, 2 Rol. Rep. 
301.—^(The execution of law does not any 
injuiy.) 

Executto est executio juris secundum judicium, 
3 Inst. 212.—(Execution is the execution of 
the law according to the judgment.) 

EXECUTION, the last stage of a suit giving 
possession of anything recovered at law or io 
equity, and also the final sentence inflicted 
upon criminals. It is styled process. 

At common law, writs of execution are 
judicial processes, issuing out of the court 
where the record or other proceeding is, 
upon which they are grounded; and, there¬ 
fore, when the record or transcript of the 
proceeding is removed into any of the courts 
at Westminster from a county palatine, or 
from an inferior court under 19 Geo. III., c. 
70, § 4, or 33 Geo. ll(., c. 68, 6 1, or from 
an inferior court under 1 & 2 Viet., c. 110, 
§ 21, the execution is issued out of the supe¬ 
rior court. 4 & 6 Wm. IV., c. 62, § 31; 6 
& 7 Win. IV., c. 106, § 11. A writ of exe¬ 
cution may be sued out at any time within a 
ear and a day after judgment actually signed 
y the master, in cases where a scire facias 
is not required, or where execution is not 
stayed by writ of error, injunction, agree¬ 
ment, or the like. In promises, covenant, 
case, trespass, and replevin, the writ of exe¬ 
cution for the plaintiff is for damages and 
costs; in debt, for the debt, damages, and 
costs; in detinue for the goods or their 
value, with damages and costs. For the 
defendant in all cases, except replevin, the 
execution is for the costs only, but in replevin 
it is for a return of the goods also. The 
ordinary writs of execution are capias ad 
satisfaciendum; fier% facias; elegit; levari 
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facias; habere facias j^ssessimem; deretomo 
habendo, and capias in withernam. 

The writ of execution must strictly pursue 
the judgment in the amount, in the number 
and names of the parties, and in the subject- 
matter. It is tested on the day on which it 
is issued, and is made returnable immediately 
on the execution thereof. By 29 Gar. 11., 
c. 3, § 16, “ no writ of denfaciast or other 
writ of execution, shall bind the property of 
the goads of the party against whom such writ 
of execution is sued forth, but from the time 
that such writ shall be delivered to the she¬ 
riff, undersheriff, or coroners to be exe¬ 
cuted ; and for the better manifestation of 
the said time, the sheriff, undersheriff, and 
coroners, their deputies and agents, shall, 
upon the receipt of any such writ (without 
fee for doing the same), endorse upou the 
back thereot the day of the mouth or year 
whereon he or they received the same.*’* If 
two writs of execution against the same 
person are delivered to the sheriff, he must 
execute that hrst which was first delivered 
to him, even where both were delivered upon 
the same day; and he must set about exe¬ 
cuting the writ within a reasonable rime 
after he receives it for execution; and if be 
omit doing so, and any damage arise to the 
party from his negligence, an action on the 
case may be supported against him. The 
sheriff cannot break open any outer door 
of the party’s dwelling-house, in order to 
enforce a writ of execution; unless in the 
case of a writ of seisin, or habere facias pos^ 
sessionem. Writs of execution are seldom 
returned in practice, except the elegit and 
inquisition. Either party may, however, rule 
the sheriff to return the writ, even after he 
goes out of office, provided it be within six 
lunar months after the expiration of his term 
of office. If execution be sued out against 
two or more persons, and the whole amount 
be levied upon one, in actions ex contractu 
(unless upon a contract made with the de¬ 
fendants as partners in trade), the party 
upon whom tne whole is levied mav main* 
tain an action against the others, and oblige 
them to contribute their respective shares; 
but in most cases in actions ex delicto he 
cannot thus compel a contribution, and he 
is, in general, altogether without remedy. 
An irregular execution will be set aside do 
motion, and usually with costs. Chit. Arch. 
Prac. 395. A variety of regulations are laid 
down by 7 & 8 Vice., c. 96, with regard to 
executions issued out of inferior courts (in¬ 
cluding the courts of requests) against 
the goods of the debtor, and for affording 
relief in cases of neglect, extortion, or other 
misconduct of their btuliffs and other officers. 
The 57 § abolishes arrests for debts under 
20L, consequently courts of requests have! 
no longer the power of awarding execution 
against the person. 

In Chancery, for the purpose of enforcing 
compliance with a decree or order, the court 
not only commits the parties neglecting to 
comply therewith, but also sequesters their 


personal estate, and by a writ of asristance 
will order the delivery up of the esute itself, 
and may likewise compel a conveyance of 
lands; besides which, where money or costs 
are ordered to be paid, the partv may now 
issue a fieri facias or an elegit for the purpose 
of enforcing payment. I3th Order, 26ri 
August, 1841; lOM Order, 11/A April, 1842; 

1 ^ 2 Viet., c. no, § 20i and,the Orders, 

10/A May, 1839, tii pursuance thereof. 

The execution of a criminal is a specks 
of justifiable homicide, provided it be io 
strict conformity with his sentence. It must 
be performed by the legal officer—^the she¬ 
riff or his deputy. 4 Bl. Com. e. xxxii. 

By 6 & 7 IV., c. 30, execution U 
not 10 be carried into effect until some days 
after conviction. See 7 Win. IV. and 1 
Vict.,c. 77. 

Among the Romans the execution of 
offenders was delayed, by decree of the 
senate, for ten days. Potest enkn pcena di- 
lata essigi, fion potest exacta revocari: Seuec. 

De vitd et spiritu homhM laturwm sententim 
diu muUumque cunetari oportere, neepreer^i 
studio, ubi irretocahUe sit factum, i^ori. 
Amm. Marcell. But this humane sentiment I 
was anticipated by the Grecian legislator: 
rd/iof JkKhfis wepl Besdrow, ph pias phew hpipm 
Kplrw AXXa «‘o^Adr. Plat. Ap. Socr. 

EXECUTION OF DECREE. Sumerimes, 
from the neglect of parties, or some other i 
cause, it becomes impossible to carry a de¬ 
cree into execution without the further 
decree of the court upon a bill filed for that 
purpose. This happens srenerally in ca*es 
where parties having neglected to proceed 
upon the decree, their rights under it be¬ 
come so embarrassed by a variety of aubse- 
uent events, that it is necessary to have the 
ecree of the court to settle and ascertain 
them. Such a bill may also be brought to 

' carry into execution the iudgment of an 
inferior court of equity, if the jurisdiction of 
that court is not equal to the purpwe; as 
in the case of a decree in Wales, which the 
defendant has avoided by fleeing into Eng¬ 
land. 

This species of bill is, generally, partly an 
original bill and partly a bill in the nature 
of an orinnal bill, though not strictly origi¬ 
nal ; and sometimes it is likewise a bill of 
revivor, or a supplemental bill, or both. 
Story*s Eq. Plead. 342. 

EXECUTION OF DEEDS, the signug, seal¬ 
ing and delivery of them by the parties, as 
their own acts and deeds, in the presence of 
witnesses. As to compulsory executions, 
the I Wm. IV., c. 36, § 15, rule 15, enacts, 
“that when any person shall have been 
directed by any decree or order In (chancery, 
to execute any deed or other instrument, or 
make a surrender or transfer, and shall have 
refused or neglected to execute, make, or 
transfer the same, and shall have been com¬ 
mitted to prison under process for such con¬ 
tempt, or being confined in prison for any 
other cause, shall have -been charged with 
or detained under process for such contempt. 
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and shall remala In such prison, the court | 
may, upon motion or petition, and upon I 
affidavit that such person has, after the ex¬ 
piration of two calendar mtuiths from the 
time of his bein^ committed under, or 
charged with or detuned under such pro¬ 
cess, af^atn refused to execute such deed or 
instnimeot, or make such surrender or 
transfer, oHer or appoint one of the Mas¬ 
ters in ordinary, or if the act is to be done 
ont of London, then, if necessary, one of the 
Masters extraordinary to execute such deed 
or other instruments, or to make such sur¬ 
render or transfer, for and in the name of 
such person, and the execution of the said 
deed or other instrument, and the surrender 
or transfer made by the said Master, shall, 
in all respects, hare the same force and 
validity as if tlie same had been executed or 
made bv the party himself; and within ten 
days arter the execution or making of any 
such deed or other instrument, or surrender, 
or transfer, notice thereof shall be given by 
the adverse solicitor to the party in whose 
name the same is executed or 'made, and 
such party, as soon as the deed or other 
instrument, or surrender, or transfer, shall 
i»e executed or made, shall be considered as 
having cleared his contempt, except as far 
as regards the payment of the costs of the 
contempt, and shall be entitled to be dis¬ 
charged therefrom, under any of the provi¬ 
sions of this act applicable to liis case ; and 
the court shall make such order as shall be 
just, tonchlng the payment of the costs of or 
attending any such deed, surrender, instru¬ 
ment, or transfer/* 

EXECUTION OF WILLS, Bv 1 Viet., c. 26, 
i 9, it is enacted, that no will shall be valid 
unless it shall lie in writing, aud executed 
in manner hereinafter mentioned (that is to 
say): It shall be signed at the foot or end 
thereof by the testator, or by some other 
person in his presence, and by his direction, 
and such signature shall be made or acknow¬ 
ledged by the testator in the presence of 
two or more witnesses, present at the same 
time, and such witnesses shall attest and 
stthicribe the will in the presence of the 
testator, but no form of attestation shall be 
neccssanr/* 

The l2th section enacts, **that this act 
shall not prejudice or atfect any of the pro¬ 
visions contained in an act passed in the 
eleventh year of the reign of his Majesty 
King George IV„ and the first year of the 
reign of his late Majesty King VVm. IV., 
intiinled ‘ an Act to am^^nd and consolidate 
the laws relating to the pay of the Royal 
Navy,' respecting the wills of petty officers 
and seamen in the Royal Navy, and non¬ 
commissioned officers of marines, and ma¬ 
rines, 80 far as relates to their wages, pay, 
prize money, Imunty money, and almwances, 
or ocher monies payable in respect of services 
in her Majesty’s navy.” 

EXECUTION, icrsf o/» This process, the 
*ervice of which was a preliminary step to 
enforcing obedience to a decree or order in 


Chancery, is abolished. lOM Ord., 26tk 
August, 1841, amended by Orders, llth 
April, 1842. 

EXECUTIONE FACIENDA. a writ com- 
manding execution of a judgment.’ Obso- 
lete, 

EXECUTIONE FACIENDA IN WITHER- 
NAMIUM, a writ that lay for taking cattle 
of one who has conveyed the cattle of another 
out of the county, so that the sheriff cannot 
replevy them. Rea. Orig, 82. 

EXECUTIONE JUDICIi, a writ directed to 
the Judge of an inferior court to do execution 
upon a judgment therein, or to return some 
reasonable cause wherefor he delays the 
execution. F. N, B, 20. 

EXECUTIONER, he that inflicts capital 
punishment; he that puts to death accord¬ 
ing to the sentence of the law. 

EXECUTIVE, that branch of the government 
which performs the functions of state. It 
differs from legislative and judicial, thus:— 
the body that deliberates and enacts laws is 
legislative: the body that judges and applies 
the laws in particular cases is judicial; aud 
the body that carries the laws into effect, or 
superintends the enforcement of them, is 
executive, which power, in all monarchies, 
is vested in the Sovereign. 

EXECUTOR [exicuteur, Fr.], a person ap¬ 
pointed by a testator to carry out the direc¬ 
tions and requests in his will, and to dispose 
of the property according to his testamentary 
provisions after his decease. 

The h ading duties and responsibilities of 
an executor may be thus classed 

1. He would not be allowed, as against 
creditors, funeral expenses exceeding 201., 
if the testator died insolvent; and if he 
neglected to secure the property, and loss 
ensue, be will be personally liable for a 
devastavit. 

2. Before probate of the will, an exeentor 
may effectually do most ac'.s that he could 
enforce afterwards, because by the very 
^pointment the testator has evinced per¬ 
sonal confidence in his nominee, and, there¬ 
fore, the interest of an executor arises not 
from the probate, but from the will; and fur 
the same reason it has been held, that he 
may releiise a debtor assign a term for years 
before probate. Also, he may collect and 
secure assets, receive debts, and give effec¬ 
tual receipts, assent to a legacy, present bills 
or notes for payment, give notices of dis¬ 
honour, or issue a fiat in bankruptcy; so he 
might issue a writ of suiiimutis at common 
law, though lie cannut in strictness declare, 
because he U not in a position to truly make 
the necessary profert of the probate. He 
might also file a bill in equity, but he mu t 
olitain probate before the hearing, though, 
strictly, an executor should not file a bill 
until he has obtained probate. He may 
be sued before probate, if he have acted. 
It is said that an expected administrator, 
iHifore obtaining letters of admiuistration, 
can do no act whatever; but it has been con¬ 
sidered that he might tile a bill in Chancery, 
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altliouf^h he may not be able to commence 
an action at law, and he may collect, eecnre, 
and ascertain the value of the property, so as 
to enable him to make affidavit that it does 
not exceed a certain value, as required by 
65 Geo. 111., c. 184, $ 38. 

3. Instead of an inventory and valuation of 
the testator’s perbonal property oa stamped 
paper, it is now usud, in order to be safe, 
to have an accurate inventory made by any 
competent person, distiof^uishing such debts 
due to the estate as are sperate or good from 
those which are doubtful or desperate, and 
then obtain the written consent of all persons 
interested in the assets, or at ieost of the 
lef^atees or residuary legatee, which saves 
the expences of a valuation. It is a naual 
and proper precaution, in.cases of the least 
doubt, shortly after the funeral, to publish 
an advertisement in the principal newspa* 
pers for debtors to pay their debts, and for 
claimants to send in the particulars of their 
claims to a named person; and this is essen¬ 
tial before the speedv payment of simple 
contract creditors, and still more before the 
payment of legacies; for if, without such 
advertisement, and without suit, an executor 
or administrator should hastily pay a kiniple 
contract creditor, and afterwards specialty 
debts should appear, he may he liable to 
the consequences of a misapplication of 
assets and devastavit. 

4 . Proliate should be obtained within six 
calendar months after death of testator, and 
if delayed after that time, a penalty of 100/. 
and 10/. per cent, on the property would he 
incurred. If there he a suit or dispute 
relative to the will or adniinistratiun, the 
probate or letters of adininiiiration should 
be obtained within two calendar iiionchs 
after it has been ended. 56 Geo. 111., c. 
184, § 37. The probate should be obtained 
to the extent of the sum really expected to 
be received. An administrator, after ob¬ 
taining letters of administration, stands in 
most respects in the same situation as an 
executor, and the cases relating to one in 
general equally apply to the other. 

5 . It is the duty of the executor or ad¬ 
ministrator to collect and speedily reduce 
into money the personal assets, when not 
otherwise airected, especially if they be of a 
perishable nature, if executors be directed 
by the will to carry on the testator’s business 
or trade, (hey should do so under the pro¬ 
tection of the Conrt of Chancery. The 3 & 
4 Wu). IV., c. 42, § 2, enables executors 
or administrators to recover for any injuries 
to the real or personal estate of the deceased, 
committed within six months before hisdeatb. 
And actions against executors or administra¬ 
tors may he supported for any wrong commit¬ 
ted by the deceased to the real or personal pro¬ 
perty of another provided (bey be brought 
within six months after the death of the de¬ 
ceased# § 31 subjects executors or adminis¬ 
trators personally to costs, when nonsuited 
or having a verdict against them, like other 
pla'mtiffj, unless the court or Judge other¬ 


wise order. But he will be allowed snrh 
costs out of the assets, unless he hai iieea 
guilty of miscon<iuct or fraud. If an execu¬ 
tor be hastily pressed by one or mure cre¬ 
ditors, in case of any reasonable doubt, he 
should either act witli the concurrence of 
the legatees and next of kin, or file a bill, 
or get a friendly creditor to file a bill, com¬ 
pelling all the creditors to come in and 
receive payment under the decree of a court 
of equity. Submissions to arbitratioD should 
restrict the arbitrator from awarding agvntt 
the executor personally, and should be made 
with the consent of creditors, legatees, snd 
next of kin. 

6 . As an executor or administrator cannot 
sue himself, the law allows him, whea he 
has been legally invested with his represent 
tative character, to retain out of any assets 
that may have come to his hands, to the 
extent of all funeral and testamentsry ex¬ 
pences and debts legally paid hy him out 
of his own pocket, and also any debt due 
to himself, before he pays any other credi¬ 
tor, in equal degree, and he may retain his 
own debt, notwithstanding a decree has been 
made in a suit by other creditors for admi¬ 
nistration of assets equally, and notwithsuind- 
ing assets, out of which he seeks to reuin 
his debt, came to his bands after decree, and 
even if the debt be barred by the Statute of 
Limitations. Where there are joint executors 
or joint administrators, they must, imUr $e, 
retain their debts rateably,and in proportion 
to the assets. The following is the order in 
which debts and legacies should be paid, unless 
there be certainly more than sufficient to 
pay every description of debtlet, fonenl 
charges; 2d, the expenses of proving the will, 
or taking out letters of administration; 3d, 
debts to the Crown by record or specialty* 
&c., but other debts to the Crown, not of 
record or specialty, are to be postponed to 
debts of record due to a subj^t, althongh 
Magna Charta would import that all debu 
to the king should be first paid; 4th, debts 
secured by statute, as money due to a 
friendly society, &c.; 5th, debts of record; 
6 th, recognisances and statutes, merchant 
or staple; 7th, rent, and covenants, and 
contracts of tenants; 8th, debts or unliqui¬ 
dated demands secured by bonds or covenants 
under seal. If there be two specialties, one 
already payable, and the other not yet due, 
the former must be preferred; 9th, simple 
contract debts, and of these, sneh as are due 
to the Crown must be paid first, and then 
servants’ and labourers’ wages; lOtb, volan¬ 
tary bonds, which are preferred to legacies. 

7. It has long been settled that, amongst 
creditors in eijual degree, an executor may, 
even after action commenced by an advert 
creditor, and at any time before judgment 
therein, confess a judgment, and give a pre¬ 
ference to any other favoured creditor in the 
same or an higher degree, thereby postponing 
the pnrty first suing; and unless assets 
should afierwards come to hand sufficient to 
pay both, the first suitor wUl be totally 
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t!eprive<l of the benefit of his prior action, 
and ibis, alihou^h it be done for the express 
purpose of deprivinit plaintiff of the debt. 
But a court of equity will, to a certain ex¬ 
tent, by a decree, but not before, controul 
and preteot the preference, upon bill filed 
by any creditor, on behalf of himself and all 
other creditors, against the executor or 
administrator, requiring him to account and 
distribute equally, upon which a proper 
dirisioo and distribution mil be decreed, 
and this is considered in the nature of a 
judgment in fafour of all the creditors. 

8 . Jageneral, legacies ought not to be paid 
within a year after the deatli of the testator, 
aud not even then without an indemnity, if 
there be the least reason to apprehend that 
there are debts or claims outstanding. This 
year is allowed for the payment of legacies 
in analogy to the 8tatote of Distributions, 
which enacts, that no distribution of the 
j^oods of any person dying intestate be made 
till after one year after the intestate’s death;” 
and in order that the executor may have full 
opportunity to obtain information of the 
state of the property, and within that period, 
so executor cannot be compelled to pay a 
legacy, even in a cate where the testator 
directed it to be discharged within six months 
after his deaUi, An executor cannot give 
liimself or any other legatee (except in the 
case of specific legacies) any preference over 
other legatees, as he may in the case of 
debts, nor can he retain so as to pay himself; 
tnd in case of insufficiency of assets to pay 
the whole, all general legatees are to abate 
alike and in proportion to the amount of 
ibeir reepective legacies; and a legatee will 
l»e compelled to refund when the estate 
proves insufficient, whether security has been 
given by him for such purpose or not. 

9. An executor is not entitled to any 
remuneration for his own personal trouble 
or toss of time, unless it be expressed in the 
will; on which account it was that the law 
formerly gave to the executor the whole 
Qnilisposeil of residui*, uiilesa, by some ex¬ 
pression, to be collected from the will, as 
by a bequest to the executor for his trouble, 
a contrary intention was to be collected. 
But now the next of kiu, an<l not the execu¬ 
tor, is entitled to the uiiliequeatlied residue. 
II Geo. IV., and 1 Wm. IV., c. 40, §§ I 
& 2 . 

10. All the executors should join in suing 
as well in equitv as at law, otherwise the 
defendant may plead in abatement or defeat 
the proceeding, unless those who have not 
proved have formally renounced in the 
ecclesiastical court. Consult Toiler, FTetif- 
worthfOT WUUams on ” Executors and Admu 
^istrators.*' 

EXECUTOR DE SON TORT. If a stranger 
take upon himself to act as executor, without 
any just anthority, as by intermeddling with 
the goods of the deceased, aud many other 
transactions, he is called an executor de son 
tort, i. e., of his own wrong, and is liable to 
sU ffie trouble of bb usurped office, without 


an^ of the profits or advantages; but merely 
doing acts of necessity or humanity, as lock¬ 
up the goods, or burying the deceased, will 
not ameuot to such an intermeddling as 
will charge a person as executor of his own 
wrong. 2 Step. Comm. 244. 

EXECUTOR OF AN EXECUTOR. Tlie 
interest in a testator’s estate and effects, 
vested in his executor, at the decease of 
the executor, devolves upon such executor’s 
executor; but, in the case of the decease of 
an administrator, a fresh administration must 
be granted; for this reason, while an execu¬ 
tor is appointed by the testator, an adminis¬ 
trator merely derives bis authority from the 
ordinary. 

EXECUTORY, performing official duties; 
contingent; also personal estate of a de¬ 
ceased. 

EXECUTORY CONSIDERATION. See 
('onsidbration. 

EXECUTORY CONTRACT. See Cow- 
tract. 

EXECUTORY DEVISE, a gift of a future 
iotercat by wilt. It differs from a contingent 
remainder:—Ist, because an executory devise 
is admitted only in last wills and testaments, 
yet interests tantamount to it are allowed in 
deeds, under the denomination of conditional 
limitations and contingent, springing,or shift¬ 
ing uses; 2dly, because an executory devise 
respects personalty as well as realty ; 3dly, 
because au executory devise requires lio 
preceding estate to support it; 4thly, because 
when any estate precedes an executory 
devise, it is not necessary that the executory 
devise should vest when such preceding 
estate determines. And, 5thly, because an 
executory devise cannot be prevented or 
destroyed by any alteration whatever in the 
estate out of which or after which it is 
limited, unless it be an estate tail, when the 
executory devise may be barred by a deed 
in conformity with the 3 & 4 Wm. iV., c. 74. 

By executory devise, a fee or less estate may 
be limited after a fee, either absolute or base, 
so it be to lake effect in possession within 
a life or lives in being, or within twenty.one 
years afieYMrards. And a fee may be limited 
to commence in futuro; as, till such fee 
take effect, the iuheritance shall descend to 
the right heirs of the tesutor. fVatk. Conv. 
192, 

EXECUTORY ESTATES, interests which 
depend for their enjoyment upon some sub- 
8 et|ueut event or contingency. 

EXECUTORY FINES, the fines eur cogni¬ 
zance de droit tantum j sur concessit; and 
sur done, grant et render. Abolished by 
3 & 4 Wm. IV., c. 74. 

EXECUTORY REMAINDER, a contingent 
remainder, because no present interest 
passes. 

EXECUTORY TRUSTS. lu tlie case of 
articles of agreement, made in contemplation 
of marriage, and which are consequently 
preparatory to a settlement; and in the case 
of those wills which are merely directory of 
a subsequent conveyance, the trusts declared 
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by them are said to be executory or iuipcr* 
fect^ because they require an ulterior act to 
raise and perfect them. Tliey are rathtr 
considered as indtructinus for settlements 
than as instruments in themselves complete; 
and the Court of Chancery, in order to pro¬ 
mote the presumed views of the parties in 
the one case, and to support the manifest 
intention of the testator on the other, wilt 
attach to the words expressive of the trusts 
a more liberal and enlarged construction 
than they would adroit, if applied either to 
the limitation of a le(i;al estate or a trust 
executed. 1 Sand, Uset and ThaU, 237* 

EXECUTORY USES, sprin^in^ uses, which 
confer a legal title answering to an executory 
devise, as when a limitation to the use of A. 
in fee, is defeasible by a limitation to the use 
of B., to arise at a future period, or on a 
given event. 

EXECUTRIX, a woman entrusted to perform 
a testator’s will. 

Exempla Ulustrant, non restrinpunt, Ugem, 
Co. Lit. 240.—(Examples illustrate, nut 
restrain, the law.) 

EXEMPLIFICATION, a copy; a transcript 
either under the Great Se^, or under tlie 
seal of a particular court. 1 Stark, Etid, 
224. 

EXEMPLIFICATIONE, a writ granted for 
the exemplification or transcript of an ori¬ 
ginal record. Reg, Orig. 2iH). 

EXEMFriON, immunity; freedom from im¬ 
posts ; a privilege to be free from service or 
appearance. 

EXENNIUM, or EXHENIUM, a gift; a 
new year’sjrift. 

EXEQUATUk, an official recognition of a 
person in the character of consul or com¬ 
mercial agent, authorizing him to exercise 
his power. 

EXERCITUALE, a beriot, paid only in arms, 
horses, or military avcoutrements. 

Ex facto jui oritur, 2 lust. 49.—(The law 
arises from the deed.) 

EXFREDIARE, to break the peace; to com¬ 
mit open violence. 

Ex frequenti delicto augetur pcena, 2 Inst. 
479 .—(Punishment increases wllh increasing 
crime.) 

EX GRAVI QUERELA, a writ that lay for 
him to whom any lands or tenements in fee 
are devised by will (within any city, town, 
or borough wherein lauds are devisable 

' by custom), and the heir of the devisor enters 
and detains them from him. Reg, Orig, 
224. Abolished by 3 & 4 Wm. IV., c. 27, 
§36. 

EXHEREDATION, a father’s excluding a 
child from inheriting any part of his estate. 
Civil Law, 

EXHIBIT, any paper produced in a court of 
law or equity. 

EXHIBITION, an allowance for meat and 
drink, such as was customary among the 
religious appropriators of churches, who 
usually made it to the depending vicar. 
Also, the benefaction settled for the main- 
laiuing of scbolurs in the u:iiversities not 


depending 00 the fonodaiion. Panek, 
Antiq. 3(M. 

In the Scotch law, it is applied to anacium 
for compelling the production of 

EXIGENDARIES. See Exigkntbr. 

EXIGENCE, or EXIGENCY [probably a cm- 
ruptioD of exigents, vitiated t>y an unskilful 
ronuDciation], demand; want; need. 
IGEI^T, or EXIGI FACIAS (that you 
cause to be demanded), a judicial writ cum- 
mandiiig the sheriff to demand the defendant 
from county court to county court, or, if iu 
London, from busting to hosting, until lie 
be outlawed; or, if he appear, then to take 
and have him before the court on a day 
certain ia term, to answer to the plain¬ 
tiff in an action of, &c. It must be tested 
on the day of the return of the distrinqss, 
whether in term or vacation. It niu^t 
he returnable in the same or following terni. 
on a day certain, and must have fifteen da\a 
at least between the teste and return; sod, 
if po88ii>le, the return day should be regu¬ 
lated so that five hustings in London or 
county courts elsewhere, may lie held be¬ 
tween the teste and return of the writ, in 
order to save the expence of an aUocatsr 
exigent; for the exigent shall have sucb a 
return as that five county courts may inter¬ 
vene between the teste and return. Cktf. 
Arch, Prac, 928. 

EXEGENTER [exigendarius], an officer of tbs 
Court of Common Pleas, who makes all 
exigents, proclamations, &e. 

EXILE [evfEiiiii, Lat.], banishment; the per¬ 
son banished. 

EXILIUM, a spoiling. The author of Fkts 
distinguishes between vastum, deetructio, and 
exilUm: for he tells us that vastum and 
destructio are .almost the same, and are pro¬ 
perly applied to houses, gardens, or woods; 
but exilium is %vhere servants are eufran¬ 
chised, and afterwards unlawfully turaed 
out of their tenements. Fleia, 1. 1, c. 11. 

Exilium estpatriee privaiio, naisdie eoU mutatict 
legum nativarum anUssio, 7 Co. 20.-—(Exile 
is a privation of country, a change of natal 
soil, a loss of native laws.) 

EXITUS, children; offspring; also, the rents 
issues, and profits of lands and teneiiiests. 

Exitus acta prohat; finis, non ps^g/nm eoroaot. 
—(The coucliisioii proves the met; the ter¬ 
mination, not the trial, crowns the victory.) 

EXLEGALITUS, he who is prosecuted as »n 
outlaw. 

EX-LEX, an outlaw. 

Ex mdleficio non oritur co nt ractus ,—(From 
any misled action a contract does not arise.) 

Ex malis mort^ henee leges nates swiL - 
Inst. 161.—(Good laws arise from evil luiu- 
ners.) 

EX MERO MOTH (out of mere will). 

Ex multitudine signorum edUigitur idaUiios 
vera. Bacon.—(True idcniiiy is collectrd 
from the number of signs.) 

Ex nudo pacto non oritur actio, PI. Com. 30o. 
—(An action does not arise from a nude 
contract.) 

EX NECESSITATE REI (from the uigency 
of the case). 
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EX OFFICIO (officially; by virtue of office). 
EX OFFICIO INFORMATIONS, proceed¬ 
ings filed in ihe Queeu's Bench by the Atior- 
ney-General, at the direct and proper in- 
itaince of the Crown, in cases of such enor- 
moQS misdemeanours as peculiarly tend to 
disturb or endanger the f^overoment, or to 
molest or sfiTront the Soverei/^n in discharging 
the royal functions. The information is tried 
by a petit jury of the county where the of¬ 
fence arises, and for that purpose, unless the 
case of such importance as to be tried at 
bar, it is sent down hy writ of Nisi Prius 
into that county, and tried either by a com¬ 
mon or special Jury, like a civil action. 4 
Step. Com, 379 . 

EXONERATIONE SECTAE, a xvrit that lay 
for the Crown's ward, to be free from all 
suit to the county-court, hundred-court, 
lett, &c., during wardship. F. N, B, 158. 
EXONERATIONE SECTiK AD CURIAM 
BARON, a writ of the same nature, issued 
by the guardian of the Crown’s ward, and 
addressed to the sheriffs or stewards of the 
rourt, that they do not distrain him, &c., 
for not doing suit of court, &c. N, N. B, 

EXONERETUR (that he he discharged), an 
entry made upon the bail-piece upon render 
of a defendant to prison in discharge of his 
bail. The entry of the exoneretur is still 
considered necessary in the Queen’s Bench 
and Common Pleas, though it is expresc^ly 
dispensed with in the Exchequer by the rule 
ofM.T., 1 Wm. IV., r. 2, § 12. 

EX PARTE (on behalf of), a proceeding by 
one party in the absence of the other. 

EX PARfE TALIS, a writ that lay for a 
baUiff or receiver, who, having auditors ap¬ 
pointed to take his accounts, cannot obtain 
ofihem reasonable allowance, but is cast into 
prison. F. N. B, 129. 

EXPATRIATION, the forsaking one’s own 
roootry, with a renunciation of allegiance, 
Sttd with a view of becoming a permanent 
resident and citizen in another country. 

Ef ponds dictis intendere plurima possis. Lit. 

§ 3S4 .—(You can lay open many things from 
few expressions.) 

Es ponds plurima condpit ingeniwn. Lit. § 
—(Prom lew things the mind conceives 
many.)* 

EXPECTANT, dependincf on hope, 
EXPECTANT ESTATES, interests to come 
into possession and be enjoyed m futuro f 
ilicy are of two sorts—reversions and re¬ 
mainders. 2 Bl. Com, 163. 
expectation, in the doctrine of chances, 
is applied to any contingent event, upon the 
bappcning of whirhsome benefit is expected. 
ThU is capable of being reduced to the rules 
of computation : for a sum of money in ex¬ 
pectancy, when a particular event happens, 
nas a determinate value before that event 
happens. Thus, if a person is to receive any 
sam, as 10/., when an event takes place, 
which has au e<|ual chance or probability of 
happening or failing, the value of the ex- 
pectatiott is half that sum, or 5/.: but if 


there are three chances for failing, and only 
one for its happening, or one chance only 
in its favour out of all the four chances, 
then tfie probability of its happening is only 
one out of four, or one-fourth, and the value 
of the expectation is but one-fourth of JO/., 
which is only 2/. 10s., or half the former 
sum. ^ And in all cases the value of the ex¬ 
pectation of any sum is found by multiplying 
that sum by the fraction expressing the pro¬ 
bability of obtaining it. So the value of the 
expectation on 100/., when there are three 
chances out of five for obtaining it, or when 
the probability of obtaining it is three-fifths, 
is three fifths of 100/., which is 60/. And if 
s be any sum expected on the happening of 
an event. A, the chances for that event hap- 
pening, and /, ihe chances for its failing; 
then, there being h chances out of/-f- h for 


its happening, the probability will bo 
and the value of the expectation is 


/+^ 


X s. 


Expectation of life. In the doctrine of life 
annuities, is the share or number of years of 
life, which a person of a given age may, 
upon an equality of chance, expect to enjoy. 
Oonsiilt InwoofPs Tables. 

EXPEDIMENT, the whole of a person’s goods 
and chattels, bag and baggage. 

EXPEDITATE, to cut out the ball of a dog’s 
fore-feet, for the preservation of the royal 
game. Manw. c, 16. 

EXPEDITATiE ARBORES, trees rooted up 
or cut down to the roots. F/e/a, /. 2, c, 41. 

Expedit rdpublices ut sit finis litium. (3o. Lit. 
303.—‘(It is for the public good that there 
be an eud of litigation.) 

EXPENDITORS, persons appointed by com¬ 
missioners of sewers to pay, disburse, or 
expend the money collpcted by the tax for 
Che repairs of sewers, &c., when paid into 
their hands by the collectors, on the repara¬ 
tions, arneiidiiients, and reformations, or¬ 
dered by the commissioners, for which they 
are to render accounts when thereunto rc- 
quiretl. 

EXPENSA5 LITIS, costs of suit. 

KXPENSIS MILITUM NON LEVANDI8, 
&c., an ancient writ to prohibit the sheriff 
from levying any allowance for knights of 
the shire, upi>n those who held lands in 
ancient demesne. Bxg. Orig. 261. 

Experientiaper varies actus legemfaciL Jifagis- 
tra rerum experientia, Co. Lit. 60.—(Ex¬ 
perience by various acts, makes law. Expe¬ 
rience is the mistress of things.) 

EXPILATION, robl)ery; the act of commit¬ 
ting waste upon land to the loss of the heir. 

EXPLETA, EXPLETIA, or EXPLECIA, the 
rents and profits of an estate. Old Records. 

EXPLORATOR, a scout, huntsman, chaser. 

EXPORTATION, that part of foreign com¬ 
merce which consists in sending out goods 
for sale, and which is therefore the active 
part of trade, as the importation orpurebas- 
ing of goods is the passive. 


8 
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EXPORTS, the goods or produce which are 
sent abroad. 

Exposition qtuB ex visceribus causte nascitur, 
est aptissima et fortissimo in lege, 10 Co. 24. 
—(That exposition, which sprint's from the 
bowels of a cause, is the fittest and most 
powerful in law.) 

EX POST FACTO (from something after the 
fact). 

EXPRESS CONDITION. See Condition. 

EXPREsSS CONTRACT. See Contract. 

Ex procedentibus et consequentibus optima Jiet 
interpretatio, 1 Rol. Rep. 3/5.—(The best 
interpretation is made from what precedes 
and what follows.) 

Expressa non prosunt qua non expressa prode- 
runt, 4 Co. 73.—(Things expressed do no 
good, which, not expressted, do no hurt ) 

Expressio eorum qua tacitk insunt nihil opera- 
tur, Co. Lit. 210.—(The expressing of 
those things, which are tacitly implied, oper. 
ates nothing.) 

Expressio unius persona est exclusio alterius, 
Co. Lit. 210.—(The mention of one person is 
the exclusion of another.) 

Expres^m facit cessare taciturn, —(What is 
expres^sed makes what is silent to cease.) 

Expressum servitium regal vel declaret taciturn. 
Bacon.—(Let service expressed rule or de¬ 
clare what is silent.) 

EXPRO.MISSAR, a surety; bail. Roman Law, 

EXPROPRIA IION, the surrender of a claim 
to exclusive profierty. 

EX PROViSlO.VE AJARITI (from the pro¬ 
vision of the husband). 

EXPURG.VITON, the act of purging or 
cleansing. 

EXPURGATOR, one who corrects by ex¬ 
punging. 

EX.SCRIFF, a copy; a writing copied from 
another. 

EXPEND, to value the lands, Ac., of one 
bound by a statute, who has forfeited his 
bond, at such an indid'erent rate, as by the 
yearly rent, the creditor may in time be paid 
iiis deiit. 

EX PENT, or EXTENDI FACIAS (ihat you 
cause to be extended), the peculiar remedy 
to recover d»*bt8 of record due to the Crown; 
it differs from an ordinary writ of execution 
at the suit ot a subject, because under it the 
body, lands, and goods of the debtor may 
be all taken at once, in order to compel the 
payment of the debt. It is not usual, how¬ 
ever, to seize the body. 

There are two kinds, in chief, and tn aid. 
(1.) Extent in chief. It Lsm-s from the 
Court of Exchequer, and may bear/e«/c and 
be made returnable on any day certain in 
term or vacation. 5 & 6 l^ict., c. 86, § 8, 
It directs the sheriff to take an inquisition 
or inquest of office, on the oaths of lawful 
men, to ascertain the lands, Ac., of the 
debtor, and seize the same into the Queen’s 
bauds. The wri: should be preceded by a 
scire facias in order to bring the dei»tor into 
court, and afford him an opportunity to 
shew cause against it; but where the debt 
is iu danger of being lost, the extent will be 


issued without a scire facias, upon an affida¬ 
vit of circumstances; and after the sheriff’s 
return, the debtor, if he dispute the debt, ora 
third person, if he claim the property set forth 
in the inquisition, may enter an appearance 
and plead to the extent; issue is then joined, 
and it is decided either on demurrer or by a 
trial before a jury. If judgment be given 
for the Crown, it is that the subject take 
nothing by his traverse or plea; if given for 
the defendant or claimant, it is an award of 
amoveas manus. Error will lie upon the 
judgment, provided the Attorney-General 
ron»eiit to the proceeding. It ii enacted by 
2 & 3 Viet., c. 11, that no debt due to the 
Crown on judgment, statute or recognizance, 
inquisition of debt, obligation or specially, 
or acceptance of office, shall affect auy land.s 
tenements, or herediiaments, as to pui- 
chasers or mortgagees, unless and until such 
memorandum or minute thereof, as in tbc 
act provided, shall be left with the senior 
Master of the Court of Common Pleas, who 
shall forthwith enter the particulars is a 
book to be intituled, '*The Index to the 
Debtors and Accountants to the Crown;” 
and farther that, whenever a quietus shall be 
obtained by a debtor or accountant to the 
Crown, and an office copy thereof shall be 
left with such Master, together with a cer¬ 
tificate signed by the accountant-general, 
that the same may be registered, that the 
Master shall forthwith enter the same in the 
said book accordingly; and also that it shall 
be lawful for the Lor is of the Treasury, or 
any three of them, by writing under their 
liands (upon payment of such sums as they 
shall think fit to require into the receipt of 
her Majesty’s Exchequer, to be applied in 
the liquidation of the debt or liability of any 
debtor or accountant to the Crown, or upon 
such other terms as they may think proper^ 
to certify, that any lands, tenements, or 
hereditaments, of auy such Crown debtor, 
or accountant, shall be held by the purchaser 
or mortgagee thereof, wholly exonerated 
from all further claim of the Crown; or iit 
cases of leases for fines, to certify that the 
lessee shall hold the premises exonerated in 
like manner, without prejudice to the right 
of the Crown to the reversion upon such 
leaae, and the rents and coyenants reserved 
by the same; and ihereupou the same lands, 
tenements, and hereditaments shall respec¬ 
tively be held exonerated as aforesaid. 

There is also an extent in chief in the 
second degree, which is a hostile proceeding 
by the Crown against the debtor of a Crow-n 
debtor, against whom also an extent in ddcf 
has issued. 

2. Extent in aid. It issues, not at the 
suit of the Crown, like an extent in chief, 
but at the suit or instance of a Crown 
debtor against a person indebted to himself; 
and it is c^ounded on the Statute of Extent, 
33 Hen. fV., c. 39, and on the principle th.ii 
the Crown is entitled to the dehu due to the 
debtor. The practice is governed by 67 
Geo. HI., c. II/. 
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There is a special writ of extent, which 
u hsaed on the event of the death of 
a Crown debtor, and is called a diem claueit 
titrmeMy becanse it recites the death of 
the party. The sheriff is commanded to 
enquire, by a jury, concemin||r the property 
of the deceased debtor, and seize them into 
the Crown’s hands. 4 Step, Com. 42. 
E.XTINGUISHMENT, the annihilation of a 
collateral, or the supersednre of one interest 
by another, and ftreater interest, thin^, or 
subject in that out of which it is denved. 
It is of rarioos natures as applied to various 
rights.^ 

1. Eztinj(tushment of Common. If he 
who is entitled to common appurtenant, 
porchase any part of the land, which is 8uh« 
ject to his rif^ht of common, that ri^ht is 
extinguished for the whole: and so, if he 
release his right over any part of the land, 
fiat it has been justly doubted whether in 
any case, (and especirily if all persons who 
hare common a{>purtenaut in the same 
land concnr in discharging some part of 
it,) this legal trap should be allowed to 
operate. Burton's Comp, 437, If one of 
the tenants of a manor purchase any part of 
the land over which he nas a right of com¬ 
mon appendant, his right over the rest will 
continue. So on the alienation of any part 
of land which enjoys the benefit of common 
appendant or appurtenant (though the latter 
is less favoured by the old law), the right of 
common is preserved and apportioned. 1 
Bae.Ab. 628. All incorporated heredita¬ 
ments of necessity, or arising by operation of 
law, and services, may be extinguished, 
eiceptin^ wajys. 

2. Extinguishment of copyhold. When 
a tenant conveys to his lord, or does an act 
(ienoting bis iutention of not holding of his 
lord any longer, his copyhold is extinguished; 
when the lord is the active party, an eii- 
irdnchisement is effected. See Coptbold. 

3. Extinguishment of debt. A creditor, 
by acceptioj^ a higher security than be had 
before, extinguishes his first debt. And 
when judgment is given for a debt, it super¬ 
sedes or extinguishes the previous obligation. 
•'' 0 , if feme-sole debtee marry her debtor, or 
an obligee marry oue of two joint obligors in 
a bond, or a debtor make his debtee, or vice 
vnsd his executor, in these cases the debt is 
extinguished. Plowd, 184; 1 Salk,3QA, 

4. Extinguiahuieut of estates. If a person 
have a yearly rent out of lauds, and after¬ 
wards purchase those lands, so that he has 
as good an estate in the land as in the rent, 
tbe rent is extinguished; for no one can 
have a rent going oat oihis own land, though 
a person must have as high an estate in the 
land as in the rent, or the rent will not be 
extinct. Co. IaL 147. It appears that an 
estate by statute, recognizance, or elegit, 
may be extinguished by any act (as a deed of 
defeasance or of release,) which extinguished 
tbe debt. Burt. Comp, 373. 

5. Extinguishment of an inieresse termini. 

A mere interesse termini can neither promote 


nor hinder the merger of any estate, nor can 
itself, properly speaking, be surrendered; 
but it may be extinguished by surrender in 
law, or by assignment or release. Ibid. 364. 

6. Release by way of extinguishment. If 
my tenant for life make a greater estate than 
he it warranted in granting, as a lease to A. 
for life, remainder to B. and his heirs, and 1 
release to A.; this extinguishes my right to 
the reveraioii, and shall enure to the ad¬ 
vantage of B.'s remainder as well as of A.’s 
particular estate. 2 Bl. Com. 325. 

EXTIRPaTIONE/ a judicial writ, either be¬ 
fore or after judgment, that lies against a 
person who, when a verdict is found against 
him for land, &c., maliciously overthrows 
any house, or extirpates any trees upon it. 
Re^. Jed., 13, 66. 

EXTOCARE, to grub up lands and reduce 
them to arable or meadow. Mon, AngL, t, 
2,p.71. 

Extortio est crimen quando quis colore officii 
extorquet quod non est debitum, vel supra de- 
bitum, vel ante tem]^ quod est debitum. 10 
Co. 102.—(Extortion is a crime, when, by 
colour of office, any person extorts that 
which is not due, or above due, or before 
the time when it is due.) 

EXTORTION [extorqueo, Lat., to wrest 
away], any oppression under colour of right. 
It differs from bribery, in that the latter 
consuts in the offering a present, or receiv- 
log one if offered; the former in demanding 
a fee or present by colour of office. See 
Exaction. 

Ex totd materid emergat resolutio. Wing. 238. 
—(Let the resolution arise from the whole 
case.) 

EXTRA COSTS, those charges which do not 
appear upon the face of tbe proceedings, 
such as witnesses’ expences, fees to counsel, 
attendances, court fees, &c., an affidavit of 
which must be made, to ivarrant the Master 
in allowing tlieiu upon taxation of costs. 

EXTRACT', a draught or copy of a writing. 

EXTRACTA (JURlifi, the issues or profits of 
holding a court, arising from the customary 
fees, Ac. Paroch. Antiq. 572. 

EXTRAJUDICIAL [extra. Lac., and judu 
cium], nut of the regular course of legal 
procedure. 

Extra legem positus est dviliter moriuus. Co. 
Lit. IdO.—(An outlaw is civilly dead.) 

Extraneus est subditus qvi extra terram, i. e., 
potestatem regis, natus est. 7 Co. 16.—(A 
foreigner is a subject who is born out of the 
territory, that is, government of tbe King.) 

EXTRAPAROCHIAL [extra, Lat., andparo- 
chia], out of any parish. 

Extra territorium jus dicenti non paretur 
impunh' 10 Co. 77.—(The command of one 
speaking beyond his territory cannot be 
obeyed with impunity.) 

EXTRAVAGANTES, those decretal epistles 
which were published after the Clementines. 
They were so called, because at first they 
were not digested or ranged with the other 
pa{)al constitutions, but seemed to be, as it 
were, detached from the canon law. They 
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continued to be called l»y the same name 
when they were afterwards inserted in the 
body of the canon law. The first extrava* 
^antes are those of Pope John XXll , suc¬ 
cessor of Clement V. The last collection 
was brought down to the year 1483, and 
was called the common extravagantes,^ not¬ 
withstanding that they were likewise incor¬ 
porated with the rest of the canon law. 
Encyc. Lond. 

EXTUMiE, reliques in churches and tombs. 

Ex turpi causd non oritur actio .—(An action 
arises not from a base cause.) 

EXUPERARE, to overcome; to apprehend 
or take. Leg. Edm. c. 2. 

EX VI TERMINI (from the force or meaning 
nf the expression). 

EY, EA, or EE, may come either from tp, an 
island, by melting the Saxon g into y, 
which is usually done; or from the Saxon 
eo, water, river,’&c., or from ieny, a field, 
by th.e same kind of melting. G^son. 

EYE-WITNESS, au ocular evidence ; one 
who gives testimony to facts seen %vith his 
own eves. 

EYRE [eyre, Fr., iter, Lat.], the court of 
justices itinerant; and justices in eyre are 
those only, which Bracton in many places 
cA\s justiciarios itinerantes. • The eyre also 
of the forest is nothing but the justice-seat 
otherwise called, which is, or should, by 
ancient custom, be held every three years 
by the justices of the forest, journeying up 
and down for such purpose. Cowell. 

EZARDAR [Indian], a fanner or renter of 
land in the districts of Hindoostan. Encyc. 
Lond. 

F 

F, a stigma put upon felons tviih a hot iron, 
on their being admitted to the benefit of 
clergy, now abolished. 7 ^ ^ IV., 
c. 28, § 6. 

FABRIC LANDS [ad fabricam reparandum], 
property given towards the rebuilding or 
repairing of cathedrals and churches. An¬ 
ciently, almost every persim gave s< mething 
by his will to the fabric of the catln^dral or 
parish church where he lived. 12 Car. II., 
c. 8. 

Facinus quos inquinat (Guilt makes 

equal those whom it stains.) 

FACIO, UT DEs (I perform, that you give). 

FACIO, UT FACIAS (I du, that you per¬ 
form). 

FACTA ARMORUM, feats of arms, jousts, 
tournaments, &c. 

Facta tenet multa qua fieri prohibentur. ^ 12 
Co. 126.—(Deeds contain many things 
which are prohibited to be done.)’ 

FACTO, in fact; where anything i» actually 
done. 

FACTOR [facteur, Fr.], a substitute in mer¬ 
cantile atfairs; an agent employed to sell 
goods or merchandize consigned or delivered 
to him by or for his principal, for a compen¬ 
sation commonly called factorage or com¬ 
mission. Hence he is often called a com¬ 


mission-irerchant or consignee; ssd the 
goods received by him for sale is called s 
consigniiieiii. He is a home factor when 
he resides in the same state or country with 
his principal, and a foreign fact«»r when he 
resides in a different slate or country. He 
differs from a broker in some important 
particulars, for he may buy and sell in his 
own name, liut a broker must in that of hh 
principal; be is also intrusted with the pos¬ 
session, uianagemetit, cuntroul, and disposal 
of the goods, and has a special property in, 
and a lien on, them, but a broker has none 
of these rights; yet neither can del^ste his 
authority to another person, unless it is coo- 
ferred by the usages of trade, or by the assent 
of his principal, express or implied. Factors 
have no incidental authority to barter the 
Koods of their principal, or to pledge sach 
goods for advances made to them on their 
own account, or for debts due by tbeiiuelres; 
although they may certainly pledge them for 
advances lawfully made on account of their 
principal, or for advances made to ikem- 
selves to the extent of their own lien on the 
goods. And they may pledge their princi¬ 
pal’s goods for the duties and other t^ar^^es 
due thereon. 

By the Factors’ Act, 6 Geo. IV., c. 94, a 
person intrusted with and in possession of a 
hill of lading, or any of the warrants, cer¬ 
tificates, or orders mentioned in the act, is 
to be deemed the true owner of thegoocs 
therein described, so far as to give validity 
to any contract ur agreement made by hiio 
for the sale or disposition of tbe goods, or j 
the deposit or pledge thereof, as a security 
for any money or negotiable instrument, if 
the buyer, disponee, or pawnee has not 
notice by the document or otherwise that sach 
person is not the actual and boni fide owner 
of the goods. By 7 & B Geo. IV., c. 29, 
§ 51, it is enacted, that if any factor or agent 
shall, for his own benefit, and in violation of 
good faith, deposit or pledge any goods, hill 
of lading, certificate, warrant, or order for 
delivery of goods, he shall he guilty of a 
misdemeanour, and be liable to fourteen 
years’ transportation. While the 6 Geo. IV., 
G. 94, confirms bond fide sales, made in tliej 
ordinary course of business, in cases in which 
the purchaser had notice that the seller waij 
merely an agent, it does not confirm 6 ors| 
fide advances made on goods, or on duru- 
menis of title to goods, under the same cir^ 
cumstaiices. Tu obviate this discrepancy, 
to get rid of the litigation to which certain 
ambiguities in the 6 Geo. IV., c. 94, ba(l 
given rise, and to facilitate commerce, 

5 & 6 Viet., c. 39, was passed. Story'i 
Agency, 28. 

FACTORAGE, the ^vages, comrotssion, or sl^ 
lowaoce made to a factor by a merchant. 

FACTTORY, a house or district inhabited 
traders embodied in one place. 

FACTUM, a person’s act or deed ; anything 
stated or made certain. 

Factum h Judieequod adejusofierm non speriel^ 
fioti ratim est. 10 Co, 76.—(An actM 
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of a Jad^e, which relates not to his office, is 
of DO force.) 

Factum turn dicitwr quod nonperseverat. 5 Co. 
9$.—(It is not called a deed which dues not 
persevcie.) 

umuu alttri nocere debet, Co. Lit. 
152.—(The deed of one should hurt the 
other.) 

FaaUtat probatiouwm non est anffust 4 mda, 4 
lost. 2/9.—(The faculty of proofs is not to 
be narrowed.) 

FA(JULTIfi8, emtri of, a jurisdiction or 
tribttoal belonging Co the archbishop. It 
rioes not hold pleas in any suits, but creates 
rights to pews, monuments, and particular 
places and modes of boriaL It has also 
various other powers under 25 Hen. VIII., c. 
21, in /(ranting licenses of diiTerent descrip¬ 
tions, as a license to marry, a faculty to erect 
an organ in a pariah church, to level a 
church-yard, to remove bodies previously 
buried. 2 Ckit. Gen. Prae. 507. 

FACULTY, a privilege granted to a man by 
favour and indulgence to do that which by 
law be ought not to do. 

Faculty of advocates, the college or 

society of advocates in Scotland, who plead 
ia dl actions before the courts of sessions, 
juftidary, and exchequer, 

F.ED£R.t^OH, the portion brought liy a wife 
to her husband, and which reverted to a 
widow, in case the heir of her deceased 
hcsbud refused his consent to her second 
marriage; t. e,, it reverted to her family in 
case she returned to them. Anc. lust. EnaL 
F.E.MINA VIRO CO-OPERTA (a married 
woman). 

FCETICIDB, criminal abortion. It may be 
said of aU the means resorted to in order to 
etfect this abominable crime, that they are 
uncertain in their operation upon the foetus, 
that they always endanger the life of the 
mother, and that they sometimes destroy the 
mother without affecting the fustus. See 
Abortion. Beck's Med. Jurisprudence, 23^. 
Faggot, a badge worn in popish times by 
persons who had recanted and abjured what 
was then adjudged to be heresy, as an 
emblem of what they had merited. 

FA I DA. malice or deadly feud. 

Failure of record, when an action is 
brought agmnst a person, who alleges in his 
plea matter of record in bar of the. action, 
and avers to prove it by the record; but tlie 
plaintiff saith nul iiel record, viz., denies 
there is any such record: upon which the 
defendant has a day ^ven him by the court 
to bring it in : if he fail to do it, then be is 
arid to fail of his record, and the plaintiff is 
entitled to sign judgment. Tfrms de Ley, 
FAIJfr ACTION, a feigned action. 
faint pleader, a fraudulent, false, orcol- 
lusory manner of pleading to the deception 
of a third person. 3 Edw. L, c. 19. 
FAIR.PLEADER. See Bbau-Pleadkr. 
Fairs [foire. Ft., forum, nundinee, Lat.], 
these institiEtioos are very closely allied to 
uuirkets. A fair, as the term is now generally 
understood, is only a greater species of 


market, recurring at more distant intervals 
Both are appropriated to the sale of one or 
more species of goods, the hiring of servants 
or labourers, &c.; but fairs are in most cases 
attended by a greater concourse of people, 
for whose amusement various exhibitions are 
got up. No fair can be holden without 
grant from the Crown, or a prescription 
which supposes such grant. And before a 
patent is granted, it is usual to have a writ 
of ad quod damnum executed and returned, 
that it may not be issued to the prejudice 
of a similar establishment already existing. 
The grant usually contains a clause that it 
shall not be to the hurt of another fair or 
market; but this clause, if omitted, will be 
implied in law : for if Che franchise occasion 
damages either to the Crown or a subject, 
in this or any other respect, it will be re¬ 
voked ; and a person, whose ancient title is 
prejudiced, is entitled to have a scire facias 
in the Queen's name to repeal the letters 
patent. If her Majesty grant power to hold 
a fair or market in a particular place, the 
lieges can resort to no other, even though i 
be inconveuient. But if no place be ap| 
pointed, the grantees may keep the fair or 
market where they please, or rather where 
they can most conveuiently. As to times of 
holding fairs and markets, these are either 
determined hy the letters patent appointing 
the fair or market, or by Ubage. MeCuL 
loch*s Comm. Diet. 

Fait [factum], a deed or writing. See Dbxd* 

FAITENHOLLB, a deed enrolled, as a bar¬ 
gain and sale of freeholds. 

FAITH, articles qf. See Articles of 
Rvligion. 

FAITOURS, evil doers; idle livers; vagabonds. 

FA LANG, a jacket or close coat. Blount. 

FALCATURA, one day’s mowing of grass, a 
cusioinary service to the lord by his inferior 
tenants. Falcata, the fresh grass mowed and 
laid in swathes. Falcator, the tenant-mower. 
Kenn. Glos. 

FALD, or FALDA, a sheep-fold. Old Records. 

FALDAGE [faldayium, bar. Lat.], a fold 
course. 

FALDiE CURSUS, a sbeep-walk. 

FALD-FEE, a com|mBiiion paid anciently by 
tenants for the prvilege of faldage. 

FALDISDORY [folde. Sax., a hedge, and 
stop, a place], the bishop’s seat or throne 
within the chancel. 

FALDSTOOL, or FOLDSTOOL, a place at 
the south side of the altar, at which the 
sovereigns kneel at their coronations. 

FaLDWORTH, a person of age, that he may 
be reckoned of some decennary. Du Fresue. 

FALCSIA, a hill, or down by the seaside. Old 
Records. 

FALK-LAND. See Folkland. 

FALLOW-LAND, land ploughed, but not 
sowed, as for a second aration, and left un¬ 
cultivated for one or more years with a view 
to exterminate weeds, and to enable it to fix 
those atmospherical elements which promote 
vegetable growth, and which are exhausted 
by repeated crops of the same kind. 
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FALLUM, an unexplained term for some 
particular kind of land. 

FaLMOTUM. See Folkemote. 

Falsa demonsiratio non nocet. 6 T. R. 6/6. 
—(False description does not vitiate.) 

Falsa orthoffraphia, sive falsa grammatical non 
vUiat concessionem. 9 Co. 48.—(False spell¬ 
ing or false grammar does not vitiate a 
grant.) 

Sir John Doderidge says :—“Though the 
lawyer’s latin cannot defend itself in hello 
grammatically will grammarians utterly con¬ 
demn the use thereof? Methinks they 
should not, but might give lawyers leave to 
speak in their own dialect.” Treat, on Te¬ 
nures ; Noy*s Mas., Byth. ed. 266. 

FALSE IMPRISONMENT, restraining per¬ 
sonal liberty without lawful authority, for 
which offence the law has not only decreed a 
unishmenr, as a heinous public crime, but 
as also given a private reparation to the 
party as well by removing the actual con¬ 
finement for the present hy habeas corpus, 
as by subjecting the wrongdoer to an action 
of trespass, &c., usually called an action of 
false imprisonment, on account of the dam¬ 
age sustnined by the loss of time and liberty. 
3 Step, Comm. 480. 

FALSE JUDGMENT, torit of, a process that 
lies, by way of appeal, to the superior courts 
from inferior courts not of record, to amend 
errors in their proceedings. 

False latin. When law proceedings were 
written in Latin, if a word were significant, 
though not good Latin, yet an indictment, 
declaration, or fine should not be made void 
hv it I but if the word were not Latin, nor 
allowed by the Jaw, and it were in a material 
point, it made the whole vicious. 6 Rep. 
121; 2 FfeU. 830. 

FALSE NEWS, spreading, to make discord 
between the sovereign and nobility, or con¬ 
cerning any great mao of the realm. Is a 
misdemeanour, punishalile at common law 
by fine and imprisonment, which Is confirmed 
by statutes, Westm. 1, 3 Edw. I., c. 34 1 
2 Rich. II., St. 1, c. 5; and 12 Rich. II., 
c. 11. 

FALSE OATH. See Perjury. 

FALSE PERSONATION to obtain property. 
Frauds of this description were indictable at 
common law as misdemeanours, and punish¬ 
able by fine and imprisonment, but are now 
made penal by the express provisions of 
acts or Parliament. By 7 Geo. IV., c. 16, 
$ 38, and 2 Wm. IV., c. 63, § 49, to perso¬ 
nate any soldier, in order fraudulently to 
receive bis pay, pension, wages, or prize- 
money, is felony, and punishable by trans¬ 
portation for life, or such term of years as 
the court shall adjudge; or if the persona¬ 
tion be fur the purpose of obtaining prize- 
money, with transportation for not less than 
seven years. By 11 Geo. IV. and 1 Wm. 
IV., c. 20, § 84, to personate any seamen or 
marine with a like fraudulent intention, is 
also felony, and punishable with transporta¬ 
tion for life, or not less than seven years, or 
imprisonment for not more than four or less 


that two years. By 11 Geo. IV. and 1 Wm 
IV., c. 66, § 7> the false personatioo of to 
owner of Bank of England or 8outh Sea stock, 
or the stock of any body corporate or socieir 
established by charter or act of Parliament, 
or an owner of a dividend, and thereby en¬ 
deavouring to transfer his share or receive 
his dividend, is a felony, and liable to a 
similar punishment. By ^ Geo. III., c. 56, 
if any person shall personate a master, and 
give a false character to a servant, or assert 
in writing that a servant has been hired for 
a period of time or in a station, or was dis¬ 
charged at any time, or had not been hired 
In any previous service, contrary to truth; 
or if any person shall offer himself as a ser. 
vant, pretending to have served where he 
has not served, or with a false certificate of 
character, or shall alter a certificate, or shall 
pretend not to have been in any previous 
service, contrary to truth, such offenden ace 
liable, on conviction before two jnstlres of 
the peace, to be fined 201., and in default 
thereof, to be imprisoned with bard labour 
for any time not more than three nor less 
than one calendar month. By 6 Viet., c. IS, 

§ 83, the false personation of voters at an 
election of a member of Parliament, is made 
a misdemeanour, punishable with imprison¬ 
ment and hard labour for any term not ex¬ 
ceeding two years. 

FALSE PLEA. See Sham Plba. 

FALSE PRETENCES, o6fasata^ property hy. 
This offence, though closely allied to lar¬ 
ceny, is distinguishable from* it, as being per¬ 
petrated through the medium of a mere 
fraud; it is a misdemeanour at common law, 
and punishable by fine and imprisonmeDt. 
But by 7& 8 Geo. IV.. c. 29, S 63, after recit¬ 
ing that “a failure of justice frequently arises 
from the subtle distinction between larceny 
and fraud,” it is provided, that if any penon 
shall by any false pretence obtain from any 
other person any chattel, money, or valuable 
security, with intent to cheat or defraud any 
person of the same, he shall be guilty of a 
misdemeanour, and be transported for seven 
years, or punished by fine or imprison¬ 
ment, or both, as the court shall award; pro¬ 
vided always, that if, upon the trial of any 
person indicted for such misdemeanour, it 
shall be proved that he obtained the pDperiy 
in nuestion in any such manner as to amount 
in law to larceny, he shall not bv reason 
thereof he entitled to be acquitteu of such 
misdemeanour. 

FAL8E PROPHECIES, with intent to dbturb 
the peace, are unlawful and penal, as they 
raise enthusiastic jealousies in the people, 
and terrify them with imaginary fears. They 
are punishable as misdemeanours. By 6 
Eliz., c. 15, the penalty for the first offence 
is a fine of 101., with one year’s imprison¬ 
ment ; for the second, forfeiture of all 
goods and chattels, and imprisonment daring 
life. 

FALSE RETURN by a sheriff; mayor, &c., 
to a writ is remedied by a special action on 
the case. 
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FALSE SIGNAL, or LIGHTS, exlnbitlnj?, 
with intent to tiring ships into danf^er, is a 
capital felony, and punishable with death. 
FALSE VERDICT. Formerly, if a jury^ave 
a false verdict, the party injured by it mij^ht 
sue out and prosecute a writ of attaint 
a^Dst them, either at common law or on the 
statute 11 Hen. VII., c. 24, at his election, 
for the purpose of reversing the Judgment 
aod punishing the jury for their verdict; 
hat not where the jury erred merely in point 
of law. if they found according to the Judge’s 
direction. The practice of setting a»ide 
verdicts aod granting new trials, however, 
has so superseded the use of attaints, that 
there is no instance of one to be found in 
our hooks of reports later than in the time 
of Elisabeth ; and it is now altogether abol¬ 
ished bv 6 Geo. IV., c. 60, § 60. 
FALSBWEIGHTS AND MEASURES. By 

5 Geo. IV.. c. 74, 6 Geo. IV., c. 12, and 6 

6 6 VVm. IV., c. 63 (repealing the former 
acts on the subject), standards are fixed for 
length, weight, and capacity, aod it is pro¬ 
vided that all contracts for sale by weight 
or measure, where no special agreement is 
made to the contrary, shall be taken to refer 
to the standards so established. The 65 Geo. 
III., c. 43, provides for the punishment of 
offenders using false and deficient measures. 
The 37 Geo. III., c. 143, gives magistrates 
in petty sessions summarv jurisdiction herein. 
See 7 ^ 8 Geo, IF,, c. 38. 

Falsi crimen, fraudulent subornation or 
concealment, w’itb design to darken or bide 
the troth, and make things appear otherwise 
thtn they are. It is committed:—I, by 
words, as when a witness swears falsely; 2, 
hy writiug, as when a person antedates a 
contract; 3, liy deed, as selling by false 
weights and measures. 

FALSIFYING JUDGMENTS, reversing 
them. 

falsifying a record, a high offence 

agunst public justice, punishable by 7 & 8 
Geo. IV., c. 29, § 21. 

Falsing of I>00MS, an appeal from the 
sentence of a court. Scotch Low, 

FALSf)NARlUS. a forger. 

FALSO RETURNO bREVIUM, a writ that 
liy igaiost a sheriff, who bad execution of 
process, for a falsie return. Reg, Jud, 43. 

Fosw, et oculus wmpatiuntur ludum. 3 
Buis. 226.—(Fame, faith, and eye-sight do 
not suffer a cheat.) 

Foaa, qtue suspicionem inducit, oriri debet apud 
fxmoe et graces^ non quidem malevolos et ma- 
ieMeos, ted prooidat et fide dignat personas, 
non temel ted teepiut, quia clamor minuit et 
drfamatio mmdfestat, 2 Inst. 52.—(Report, 
which induces suspicion, ought to arise from 
good and grave men, not indeed from male¬ 
volent and malicious men, and even from 
provident and credilite persons, not only 
once, bat frequently; for clamour diminishes, 
sod debmation manifests.) 

F.\MACIDB [fama, Lat, reputation, and 
ewdb, to kill], a slanderer. Scott, 

FaMILIA, all the servants belonging to a 


particular master; also a portion of land 
sufficient to maintain one family. 

In the widest sense among the Romans, 
it signified the totality of that which belongs 
to a Roman citizen who is sv.% juris, and 
therefore a paterfamilias. 

But the word ** famUia'* is sometimes 
limited to signify persons, that is, alt those 
who are in the power of a paterfamilias, 
such as his sons ifiliifamilias), daughters, 
grandchildren, aod slaves. Smithes Diet, 
dntiq, 

FANATIO. See Fbnck -month. 

FARANDMAN, a traveller or merchant 
stranger. 

FARDEL OF LAND, the f«>urtb part of a 
yard-land. Noy says an eighth only, be¬ 
cause. according to him, two fardels make a 
nook, anti four nooks a yard-land. Compl, 
Latrv, 67. 

FARDING-DEAL, or FARUNDEL OF 
LAND, the fourth part of anr acre. 

FARC, a voyage or passage by water; also the 
money paid for a passage either by land or 
by w’ater. 

FAftiNAGIUM, toll of meal or flour. 

FARliEU, money paid by tenants in lieu of a 
heriot. It is often disiinguisbed to be the 
bent goods, as heriot is the liest beast. 

FARLlNG.ARll, whoremongers and adul¬ 
terers. 

F.ARUNDEL OF land. SeePARDiNO-DBAL. 

FARM, or PERM [firma, Lat., feorme, 
8ax., food, and feorman, to feed], a large 
incssuage of laud, taken by a lease under a 
yearly rent, payable by the tenant. It is a 
collective word, consisting of many things, 
as a messuage, land, meadow, pasture, 
wood, common, &c. In Lancashire a farm 
is called ferm-kolt; in the north, a tack; 
and in Essex, a wike. Terms de Ley, 

FARMER, one who cultivates hired ground. 

FARTHING [feowen. Sax., four], the fourth 
of a peony. 

FARTHING OF GOLD, an ancient coin, 
containing in value the fourth part of a 
noble. 

FARTHING OF LAND, a large quantity of 
land, but its extent is not known. 

FASINS, a faggot of wood. 

FAST-DAY, a day of muriificittion by religious 
abstinence. 

FASTENS EEN, or EVEN [foasteUahend, 
Low Sax.], Shrove-Tuesrlay, the succeeding 
day being Ash-Wednesday, the first of the 
Lenten fast. 

FASTERMANS, or FASTING-MEN [Ao- 
mines habentes, Lai.], men in repute and 
substance; pledges, sureties or bondsmen, 
who, acconling to the Saxon polity, were 
fast bound to answer for each otner’s peace¬ 
able behaviour. Encyc, hond, 

FASTI, fas signifies divine law ; the epithet 
fastus is properly applied to anything in 
accordance with divine law, and hence those 
days upon which legal business might with¬ 
out impiety (stne piaculo) be transacted 
before the praetor, were technically denomi¬ 
nated fasti dies, i, e,, lawful da^s. Varro 
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Bnd Feslus derivedirectly from/art 
(Varro, De Ling, Lat. vi., 2 ; Feetus, $. v. 
Fasti), while Ovid {Fast, i. 47) may he 
quoted ill support of either etyiuolo{:y. 

The sacred books in which the fasti dies 
of the year were marked, were themselves 
denominated/os/i; the term, however, was 
employed in an extended sense to denote 
registers of various descriptions, and many 
mistakes have arisen amotif? commentators 
from confounding fasti of different kinds. 
Consult Smithes Diet, of Antiq. for the 
several fasti. 

Fatetur facinus ^ judicium fugit. 3 Inst. 14. 
^(He who nees judgment, confesses his 
guilt.) 

FATUA MULIER, a whore. 

FATUOUS PERSONS, idiots. 

Fatuus, apud jurisconsultos nostros, accipiiur 
pro non compos mentis; et fatuus dicitur, qui 
omnino desipit, 4 Co. 128.—(Fatuus, among 
our jurisconsults, is understood for a man 
not in a ri^ht mind; and he is called *‘fa» 
tuns'* who IS altogether foolish.) 
FAUSETUM, a faucet, musical pipe, or flute. 
FAUTORS, favorers or supporters of others; 

abettors of crimes, &c. 

FAVOR, challenge to. See Challenge. 
Favorabilia in lege suntfacus, dos, vita, libertas. 
Jenk. Cent. 94.—(Things favourably con¬ 
sidered ill luw are the treasury, dower, life, 
and liberty.) 

FavorabUiores sunt esrecutiones aliis processibus 
quibuscunque. Co. Lit. 289.—(Executions 
are more preferred than all other processes 
whatever.) 

Favores ampliandi sunt ,* odia restringenda, 
Jenk. Cent. 186.—(Favours are to be en¬ 
larged; things hateful restrained.) 

FEAL, tenants by knight-service, whoMOS re 
to their lords to be feal and lealf i. e., faith¬ 
ful and loyal. 

FEAL, and DIVOT, a right in Scotland, 
similar to the right of turbary in England, 
for fuel, &c. 

FEALTY [fdelitas, Lat., feauUd, Fr.], the 
special oath of fidelity or mutual bond of 
obligation between a lord and his tenant; 
the general oath being the allegiance per¬ 
formed by every subject to his sovereign, 
hut this is better known by its more signifi¬ 
cant appellation of the oath of allegiance. 
Although foreign jurists consider fealty and 
homage as convertible terms, because in 
some continental countries they are blended 
so as to form one engagement, yet they are 
not to be confounded in our country, for 
they do not imply the same thing, himage 
being the acknowledgment of tenure, and 
fealty, the vassal-oath of fidelity, being the 
essential feudal bond, and the animating 
principle of a feud, without which it could 
not subsist. Fealty comprehends the fol¬ 
lowing obligation, viz., 1. Incolume, that 
the tenant do no bodily harm to his lord; 
2. ^am, that he do no secret damage 
to him in his house; 3. Honestum, that he 
damage not his reputation; 4. Utile, that 
he do no damage to him in his possessions; 


5. Facile; and 6. PossUnle, that he render 
it easy for the lord to do any good, and not 
make that impossible to be done which was 
before in his power to do. Leg. Hen. I.,c.5. 

FEASTS, anniversary days of rejoicing, ehher 
on a civil or religious occasion. Opposed to 
fasts. 

Our feasts are either (1) immoveable, 
such as Christmas day, the Circumcision, . 
Epiphany, Candlemas day. Lady day, .MI 
Saints and All Souls, besides the days of 
the several apostles, St. Peter, St. Thomas, 
&c.; these are always celebrated on the 
same day of the year; or (2) moveable, such 
as Easter, which fixes all the rest, as Palm 
Sunday, Good Friday, Ash Wednesday, Sex- 
agesiiua. Ascension day, Pentecost, Trinity 
Sunday, &c. 

The four principal immoveable feasu of 
the year, which the English jurisprudence 
has assigned for the reservation or payment 
of rents on leases, are, the aonunciatiou of 
the blessed Virgin Mary on Lady day, being 
the 25th of March; the nativity of St. John 
the Baptist, held on the 24th of June; the 
Feast of St. Michael the Archangel, on the 
28th of September; and that of St. Thomas 
the Apostle, on the 2l8t of December. 5 
6 Edw. VI., c. 3; 3 Jdc. /., c. 1; and 12 
Car. II., c. 30. 

FEDERAL GOVERNMENT, such a govern- 
ment as consists of several independent 
rovinces or states, united under one head; 
ut the degree to which such states give np 
their individual rights may be very different, 
although as relates to general politics, they 
have one common interest, and agree to be 
governed by one and the same principle. 
Such is the government of the United States 
of America. 

FEE [feoh, Sax., fee, Dan., cattle, feud^ 
Low Lat., feu, Scot.], property, peculiar. 
Also an estate of inheritance divided into 
three species t—(l) fee simple absolute; 
(2) qualified or base fee; (3) fee-tail, for¬ 
merly fee conditional. 
FEE-CONDITIONAL. See Conditional 
Feb. 

FEE-EXPECTANT, where lands are given to 
a man and his wife, and the heirs of their 
bodies. 

FEE-FARM-RENT, where an estate in fee 
is granted, subject to a rent in fee of at 
least oue-fourtii of the value of the lands at 
the time of its reservation, and such rent 
appears to be called fee farm, because a 
grant of lands reserving so considerable a 
rent, is indeed only letting lands to farm in 
fee simple, instead of the usual method of 
life or years. 2 Stw. Com, 27. 
FEE-SIMPLE, the largest interest in land 
known to our law, for it is the entire pro¬ 
perty therein. It is created in deeds by the 
word ** heirs,” without naming what sort 
of heirs, so that the estate will descend to 
any lieirs, whether male or female, lineal or 
collateral, generally, absolutely, and simpiv. 
It is essential that the word “ heirs** bt in 
the plural number, in order to create a fee- 
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fticDple, for if land be conveyed by deed, 
a niao for ever,** or ** to a man and 
assigns for ever,” or ” to a man and his 
hrir/* in the sin^ar number, such phrases 
will vest in him only an estate for life. In 
order to convey an estate in fee-simple to a 
corporation, the word ** successors” should 
be used instead of **Aetrs.'* This rule, 
however, does not apply to a devise of fee- 
simple by will, for it is enacted by the 
twenty-ei|tht section of the 1 st Viet., c. 26 
(commonly known as tlie Wills’ Act), that 
where any real estate shall be devised without 
words of limitation (t. e., heirs or successors), 
it shall he construed to pass the whole in¬ 
terest which the testator had power to 
dispose of, unless the contrary intention 
should appear by the will. 

Ihe law has annexed to every estate and 
interest in lauds, tenements, and heredita¬ 
ments, certain peculiar incidents, rights, and 
privileges, which generally are so inseparably 
sttaclied to those estates, that they cannot be 
restrained by any proviso or condition what¬ 
ever. 

The incidents annexed to a fee-simple are 
as follow:— 

1. A power of alienation, that is, the 
tenant can convey to another his whole 
interest or any part of it. 

2. It is subject to the husband’s courtesy 
and the wife’s dower. 

3. It is liable to all sorts of debts owing 
by the ancestor. Fee-simple estates were 
originally liable in the heir’s hands only for 
the ancestor’s specialty debts (i. e., debts 
under seal, as a bond, &c.), but if the heir 
conveyed away the estate before action 
brought, the specialty creditor was without 
remedy, and this was the case if the ancestor 
by his will devised the estate to any person, 
iur the creditor had no remedy against such 
person, who is technically called the devisee. 
The legislature perceived that such a doctrine 
was not exactly in accordance \vith justice, 
and interfered. The first act of Parliament 
passed to remedy this grievance was the 3 Sf 
4 WiU, A Mary, c. 14, made perpetual by 
the 6 4* 7 WiU- IIL, c. 14, which gave to a 
specialty creditor a remedy against the heir 
and devisee jointly, and if the heir aliened 
before action brought, he was liable to the 
amount of the value of the land, unless the 
land were bond fide aliened, i, e., conveyed 
for a valuable consideration. It it to be 
observed, that no remedy was given by these 
acts to the creditor against the devisee alone,* 
if there were no heir, and it was decided that 
the acts onlv applied to specialties on which 
an action of dAt lies, such as bond debts or 
covenants for the payment of sums certain,but 
not for damages, for breaches of covenants, or 
contracts under seaL But, at length, the 1 W, 
f F., c. 47, was passed, repealing the above 
acts, and remedied these defects. It operates 
upon the wills of all persons in being at the 
pusing of it, and upon all wills thereafter 
to he wade by all persons whomsoever. The 
second section makes devises of real estate 


void, as against the specialty creditors, by 
bond, covenant, or otherwise. The third 
section gives them a remedy, by actions of 
debt or covenant, against the heir and devi¬ 
see, or the devisee of such first named devi¬ 
see, and if there be no heir, then against 
the devisee ($ 4). § 6 makes the heir liable 
to the amount of the value of the lands, if 
he alien before action brought; but lands 
bond fide aliened before action brought, are 
not liable to such debts in the purchaser’s 
hands. § 8 gives similar remedies against 
a devisee, if be alien before action brought. 
Before this act became the law of the 
country, a trader who died before he was 
declared a bankrupt, leaving real estate, 
this was not liable to his siinple-contrac 
debts (i.e.,those not UDderseal,as a bill uf ex¬ 
change, &c.); but by the ninth section of this 
act, which repealed the 47 Geo, III , sess, 2, 
c. 74, it was enacted, that when any person, 
being at the time of his death a trader within 
the bankrupt laws, shall die seised of or en¬ 
titled to any real estate which he shall not 
by bis last will have charged with the pay¬ 
ment of his debts, and which would have 
been assets for the payment of his debts due 
on any specialty in which the heirs were 
bound; the same shall be assets to be ad¬ 
ministered in courts of equity for the pay¬ 
ment of all the just debts of such person, 
as well debts due on simole contract as on 
specialty ; provided that all creditors by spe¬ 
cialty shall be paid the full amount of their 
debts before any creditors by simple con¬ 
tract or by specialty, iu which the heirs are 
not bound, shall be paid any part of their 
demands.” Thus real estate belonging to 
traders was liable to all sorts of debts, but 
such estates belonging to other descriptions 
of persons were still not rendered liable ro 
simple contract debts; at length, however, 
the 3 4* 4 Wm, IV,, c. 104, obliterated all 
traces of such a grievous common law doc¬ 
trine by enacting, that after the 29th of 
August, 1833, when any person shall die 
seised of or entitled to any estate or interest 
in lands, tenements, or hereditaments, cor¬ 
poreal or incorporeal, or other real estate, 
whether freehold, cuetomaryhold, ov copyhold, 
which he shall not by bis last will have 
charged with or devised, subject to the pay¬ 
ment of bis debts, the same shall be assets to 
be administered in courts of equity for the 
payment of the just debts of such persons, 
as well debts due on simple contra't as on 
specialty ; and that the heir at law, customary 
heir, or devisee of such debtor shall be liable 
to all the same suits in equity, at the suit of 
any of the creditors of such debtor, whether 
creditors by simple contract or by specialty, 
as the heir at law or devisee of any person 
who died seised of freehold estates, was, 
before the passing of the act, liable to in 
respect of such freehold estates, at the suit 
of creditors by specialty, in which the heirs 
were bound. And it is provided, that, in 
the administration of assets by courts of 
equity under the act, all creditors by spe- 
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cialty, m which the heirs are bound, shall be 
paid the full amount of the debts due to 
them, before any of the creditors by simple 
contract or by specialty, in which the heirs 
are not bound, shall be paid any part of their 
demands. The personal estate is the first 
and natural fund for the payment of debts; 
and tlioui^h a testator charge his real estate, 
by his will, with the payment of his debts, 
yet this will not exempt bis personal estate 
from being 6rst applied for that purpose, 
unless the testator expressly exonerate it. 

4. It is liable to Crown debts; and they 
continue liable, into whose hands soever they 
pass, even though conveyed by the debtor 
oond fide to a purchaser for valuable consi¬ 
deration, unless there have been a proper 
and legal discharge of such debt, which is 
by an acquittance from the officers of the Ex¬ 
chequer, usually called a yuietusy because it 
generally concluded with these words,— 
abinde recessit quietus, 

5. It is forfeited to the Crown by attainder 

of treason of the tenant, which forfeiture 
relates hack to the time when the treason 
was committed, so as to avoid all interme¬ 
diate sales and incumbrances, but not those 
made before the crime. In cases of felony, 
the estate is only forfeited for a year and a 
day. 2 Bl, Com. 104; Conv, 133. 

FEE-TAIL. See Tail. 

FEES, certain perquisites allowed to officers 
in the administration of justice, as a recom- 
pence for their labour and trouble, ascer¬ 
tained either by acts of Parliament, or by 
ancient usage, which gives them an equal 
sanction with an act of Parliament. 

FEIGNED ACTION. Sec Faint-Action. 

FEIGNED DISEASES, simulated maladies. 

Diseases are gener^ly feigned from one 
of three causes—fear, shame, or the hope of 
gain. Thus the individual ordered on ser¬ 
vice will pretend being afflicted ^vith various 
maladies, to escape the performance of 
military duty; the mendicant to avoid labour, 
and to impose on public or private benef- 
cence; and the criminal, to prevent the 
infliction of punishment. The spirit of re¬ 
venge, and the hope of receiving exorbitant 
damages, have also induced some to magnify 
slight ailments into alarming illness. On this 
subject, Foder4 (vol. ii. p. 452) observes, 
at the time when the conscription was m 
full force in France, ** that it is at present! 
brought to such perfection, as to render it 
as difficult to detect a feigned disease as to 
cure a real one,’* 

Zaccbias has given five general rules for 
the detection of feigned diseases:— 

1. That inquiry should be made of the 
relatives and friends of the suspected indi¬ 
vidual as to his physical and moral habits, 
and as to the state of his affairs, and what 
may possibly be the motive for feigning 
diseue—particularly whether he is not in 
immediate danger of some punishment, 
from which this sickness may excuse him. 

2. Compare the disease under examina¬ 
tion with the causes capable of producing 


it; such as the age, temperament, and mode 
of life of the patient. 

3. The aversion of persons feigning di¬ 
sease to take proper remedies. This, in¬ 
deed, will occur in real sickness; but it 
rarely happens when severe pain is present. 

4. Particular attention should be paid to 
the symptoms present, and whether they ne¬ 
cessarily belong to the disease. 

6. Follow the course of the complaint, 
and attend to the circumstances which suc¬ 
cessively occur. Beck*s Med, Jurisp, ck. i. 

feigned issue, a proceeding whereby an 
action is supposed to be brought by consent 
of the parties to determine some disputed 
right, uithoiit the formality of pleading, 
saving thereby both time and expence, li 
was ordered either by a court of law or 
equity, or by a Judge under the Interpleader 
Act, 1 & 2 Win. IV., c. 58. But the 8 & 9 
Viet., c. 109, § 19, after reciting that many 
important questions are now tried in (be 
form of feigned issues, by stating that a 
wager was laid between two parties interested 
in respectively maintaining the affirmative 
and the negative of certain propositions; 
but that such questions may be as satisfac¬ 
torily tried without such form, enacts, that 
in every case where any court of law or 
equitv may desire to have any question of 
fact decided by a jury, it shall he lawful for 
such court to direct a writ of summons to 
be sued out by such person or |>er«on8 as 
such court shall tliiuk ought to be plaintiff 
or plaintiffs against such person or persona 
as such court shall think ought to he de¬ 
fendant or defendants therein, in the form set 
forth in the second schedule to the act 
annexed, with such alterations or additions 
as such court may think' proper; and there¬ 
upon all the proceedings shall go on and be 
brought to a close in the same manner as is 
now practised in proceedings upon a feigned 
issue. 

FELAGUS, a companion, hut particularly a 
friend who was bound in tlie decennary for 
the good behaviour of another. 

FELD, field ; in composition, wild. Blovnf. 

FELE, or FEAL HOMAGERS [/«*, i>ax., 
Jides, Lat.], faithful subjects. 

FELLOW l^sasi, to follow, Minshew; from 
fe, Sax., faith, and lag, hound, Junius; faU 
low, Scot.], a companion; one with whom 
we consort; a member of a college or cor¬ 
porate body. 

FELLOW-HEIR, co-heir; partner of the 
same inheritance. 

FELO DE SE, a self-murderer; one who 
feloniously commits self-slaughter. The 
barbarous mode of burying such persons is 
abolished; the only legal consequences of the 
crime are now forfeiture and deprivation of 
Christian rites. 4 Geo. IV., c. 62, § 1. 

FELON [felon, Fr.,/elo, low Lut., fel,Ssi ], 
one who has committed a capital crime. 

Felonia i^Ucatur in qudUbetproditione. 3 Inst* 
15.—(Felony is implied in every treason.) 

Felonia, » vi termini, sign^icat quodUbet 
tale crimen felleo animo perpetratmm, Co- 
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Li{. 391.-»(FeloDy, by force of the term, 
signifies tome capital crime perpetrated with 
a malignant mind.) 

FELONIOUS HOMICIDE, killiogr a human 
creature without ju«ti6cation or excuse. It 
is of two kinds:—I. Killing^ one’s seif» or 
/efedese. 2. Killing aaothen 
FEIDNY Fr.,/eloMa, Ut.; some 

deduce it from fqAot, Uk., a deceiver, from 
fallo, Lat., to deceive; Spelman derives it 
from the Teutonic or German /ee, a fieu or 
&ef, and fon, price or value], a crime which 
occKsions the forfeiture of lands or goods. 
FEME-COVERT, a married woman. See 
CoVSRT-BAROir. 

FEME-SOLE, an unmarried woman. 
FEMICIDE, killing of a woman. 

FENCE, a hedge, ditch, or other enclosure 
of land for the better manurance and im¬ 
provement of the same. 

FENCE-MONTH, or DEFENCE-MONTH, a 
time during which deer in forests, &c., fawn; 
and their hunting is unlawful. It begins 
fifteen days before Old Midsummer, and 
ends fifteen days after it. Manw., pi, 2, c. 
13. 

FENERATION [/omera/fo, Lat.], usury; the 
gain of mterest; the practice of increasing 
moDCT by lending. 

PENGELD, a tax or imposition, exacted for 
the repelling of enemies. 

FEOD, or FEUD, the right which the vassal 
had in land, or some immovable thing of his 
lord, to nse the same and take the profits 
thereof, rendering unto the lord such fluties 
and services as belonged to the particular 
tenure; the actual property in the soil 
always reraidning in the lord. Spelm* Feudt 
ead Temures. 

FEODAL, of or belonging to the feod or 
feud. 

FEODAL SYSTEM. See Fbuoal Ststbm. 
FEODALITY, fealw. See Fbaltt. 
feod ARY, or FEUD ARY, an officer of the 
court of wards, appointed by the master of 
that coart under 32 Hen. Vlll., c. 26, whose 
business it was to be present with the 
escheator in every county at the fiudiog of 
offices of lands, and to pve in evidence for 
the king, as well concerniug the value as the 
tenure; and his office was also to survey the 
lands of the ward, after the office found, and 
to rale it. He also assigned the king’s 
widows their dower; and received all the 
rents, &c. Abolished by 12 Car. II., c. 
24. 

FEODATORY, or FEUDATARY, the tenant 
who held hia estate by feudal service. 

Ftodttm est quod qu$$ tenet ex qudcumqne caned, 
nee tit teneueenhan eive redditue, Uo. Lit. 1. 
—(A fee is that which any one holds from 
whatever cause, whether tenement or rent.) 
Feodnm nmplex tpna feodum idem eet quod 
rediiaSt ^ simplex idem eet quod leptmum 
tel pueumj et no feodum simplex %dem eet 
ouod kmreditae le^ma eel hmreditae pwra. 
Lit. 11.—(A fee-simple, so called because fee 
is the same as inheritance, and simple is the 
»me as legitimate or pure; and thus fee- 


simple is the same as a legitimate Inherit¬ 
ance, or pure inheritance.) 

Feodum talliatum, i. e., heereditae ta mumdeM 
certitudinem limitata. Lit. § 13.—(Fee-tail; 
that is, an inheritance Emited to certain 
bounds.) 

FEODUM. SeePaoD. 

FEODUM LAICUM. a lay-fee. 

FEODUM MILITIS, a knight’s fee. 

FEOFFEE, one put in possession. 

FEOFFEE TO USES, the person in whom, 
before the Statute of Uses, the legal seisin 
or feudal tenancy of the land was vested, 
the substantial and beneficial ownership or 
use being in the cestui gue use. The statute 
destroyed the estate of the feoffee to uses, 
and conveyed the possession to the cestui 
gue use, who has now the legal estate, his 
use being executed by the statute. 

FEOFFER, one who gives possession of any¬ 
thing. 

FEOFFMENT, a common law conveyance of 
corporeal hereditaments, operating by trans¬ 
mutation of possession, the actual occupancy 
being deliver by a ceremony called livery of 
seisin. It derives its name from the feudal 
system, and is the donatio feudi. A writing 
or charter was not originally necessary until 
the Statute of Frauds, which rendered it 
imperative. Thfi most appropriate words in 
a feoffment are ** give and enfeoff.” If no 
memorandum of livery of seisin be indorsed 
on the feoffinent, parol evidence may he 
given of its having actually been given, or it 
will be presumed, after the expiration of 
twenty years, as possession for that length 
of time would bar a possessory action. A 
feoffment will operate by way of estoppel, 
so as to bind the future estate of the feoffer 
during bis own life. By 8 & 9 Viet., c. 106, 
§ 3, it is enacted, that a feoffment made 
after the first day of October, 1845, other 
than a feoffment made under a custom by 

; an infant, shall be void at law, unless evi¬ 
denced by deed; § 4 declares that a feoff¬ 
ment shall not have any tortious operation. 

A feoffment is the only conveyance by 
which a tenant for years, by elegit, sta¬ 
tute merchant or staple, or a copyholder, can 
create an estate of freehold by disseisin. 
Bodies corporate usually convey by feoff¬ 
ment, because they cannot^stand seised to a 
use: consequeuily they cannot adopt any 
form of conveyance founded upon the 8ta- 

I tute of Uses, as a bargain and sale enrolled, 
or a lease and release, where the lease is by 
bargain and sale operating under the statute, 
and not a common law lesse, under which 
actual entry has taken place. 2 Sand. Uses, 
1; Walk. Cent. 285; Burt. Comp, 258. 

FEOFFMENT TO USES. A feoffment is a 
conveyance at the common law, so far at it 
conveys the land to the feoffee; if it is di¬ 
rected to operate to, or to the use of the 
feoffee, it has no other operation than at the 
common law: but if it is directed to operate 
to the use of any other person, then, though 
it be a common law conveyance, so far as it 
conveys the land to the feoffee, it derives its 
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effect from the Statute of Uses, lo far as 
the use is limited by it to the person or per* 
SODS in whose favour it is declared. Thus, 
if A. he desirous to convey to B. in fee, he 
may do so by enfeoffiox a third person, G. 
(of course, with livery of seisin), to hold to 
him and bis heirs to the use of B. and his 
heirs; the effect of which will be to convey 
the le^al estate iu fee-simple to B. For, 
since the Statute of Uses, the legal estate 
passes to the feoffee by means of the livery, 
as it would have done before $ but no sooner 
has this taken place, than the limitation to 
uses begins to operate, and C. thereby be¬ 
comes seised to the use defined or limited; 
the consequence of which is, that by force of 
the legislative enactment the legal estate is 
eo ittstanti taken out of him, and vests in B., 
fur the like interest as was limited tn the 
use, that is, in fee-simple. B. thus becomes 
the legal tenant as effectually as if the feoff¬ 
ment had been made to himself, and without 
the intervention of a trustee. This method 
is not much practised, in consequence of the 
livery of seisin. 2 Sm(/. Uses and Trusis, 
13; IVatk, Conv.2SS, 

FEOFFOR. Sec Fiofvrr. 

FEOH, or FIOH, cattle; money. 

FEORM, a certain portion of the produce of 
the land due by the grantee to the lord, 
according to the terms of the charter. 

FBRiE NATURiE, beasts and birds that are 
wild, in opposition to the tame; such as 
foxes, wild-geese, and the like, wherein no 
man may claim a property, unless under 
particular circumstances, as where they are 
confined or made tame, &c. 

FERDELLA TERR^E, a fardel-land; ten 
acres; or perhaps a yard-land. 

FERDI.^fGUb, apparently a freeman of the 
lowest class, being named after the cotseH. 
Anc, Inst, Eng. 

FERDWIT [ferd. Sax., army, and loife, pun¬ 
ishment], quit of manslaughter committed 
in the army; also a fine imposed on persons 
for not going forth in a military expedition. 
CcweU, 

FERI^, holidays; generally speaking, days 
or seasons during which free born Romans 
suspended their political transactions and 
their law-suits, and during which slaves 
enjoyed a ceftation from labour. Oic. De 
Leg., ii. 8, 12. All feriae were thus dies 
wrfawti. 

All feriae were divided into two classes— 
feriee publicee sxkd/eria privata. The latter 
were only observed by single families or in¬ 
dividuals, in commenioration of some parti¬ 
cular event which had been of importance 
to them or their ancestors. Smith's Diet. 
Antiq. 

FKRLING, the fourth part of a penny; also 
the quarter of a ward in a borough. Old 
Records. 

FERLINGATA, a fourth part of a yard-land. 

PERM, a house and land let by lease. 

PERM ARY, ,an hospital. 

FERMIER, one who farms any public revenue 
in France. 


FERMISONA, the winter season for killisr 
deer. 

FERNIGO. a piece of wa^te ground where 
ferns grow. 

FERRIAGE, the fare paid at a ferry. 

FERSPEKEN, to speak suddenly. 

Festinatio justitUe est noverea infarimnii. Hob. 
97.—(Delay of justice is the stepmother of 
misfortune.) 

FESTING-MEN. See Fastiito-Msn. 

FESTINO-PENNY [/estnian, Sax., to con- 
firm], earnest given to servants when hired 
or retained in service. 

FESTUM, a feast. 

FES rUM STULTORUM, the feast of fooli. 

FEU, or FEW, a free and gratuitous right to 
lands, made to one for service to be per¬ 
formed by him, according to the proper 
nature thereof. Feu, in Scotland, means 
vassal-tenure, in contradistinction to ward- 
holding, or military tenure. Scotch Law. 

FEU, or FEW ANNUAL, the rent due by 
the reddendo of the property of the groasd, 
before the bouse was built within burgh. 
Ibid. 

FEUD. See Deadly Fedd. 

FEUDAL. See Feodal. 

FEUDAL SYSTEM, that scheme of tenure 
which the Conqueror introduced into this 
country, thereby displacing the Saxon laws 
of i^operty. See Tenors. 

FEUdBOTE, a recompense for engaging in a 
feud or quarrel. 

FEUDIST, a writer on feuds, as Giijadiis, 
Spelmao, &c. 

Feudum. Fidelis ero verl domino vero meo.— 
(A fee. 1 will be faithful truly to my true 
lord.) 

FIAR, opposed to l{fe renter. The person in 
whom the property of an estate is vested, 
subject to the life renter’s estate. Scotch 
Law. 

FIARS PRICES, the value of grain in the 
different counties of Scotland, fixed yearly 
by the respective sheriffs, in the month of 
February, with the assistance of juries ; and 
these regulate the prices of all grmn stipo- 
lated to be sold at the fiar prices; and also 
all rases where no price has been stipidated. 

FIAT (let it be done), a decree; a short order 
or warrant of some Judge for making out 
and allowing certain processes. 

FIAT IN BANKRUPTCY, the authority of 
the Lord Chsncellor to a commissioner of 
bankrupts, authorising him to proceed in 
the bankruptcy of a trader mentioned therein. 
The practice as altered by recent statutes is 
as follows:— 

The three grand requisites ascertained, 
viz., a trading, an act of bankropicy, and a 
sufficient petitioning creditor’s debt, proceed 
to obtain fiat. 

Tlte petitioning creditor makes an affidavit 
of bis debt before a Master Ordinary or 
Extraordinary in Chancery, not being the 
solicitor to the fiat. 

Printed forms throughout the practice are 
used, requiring only names, dates, and suina 
to be supplied. 
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It cannot he re-sworn, but the court will 
soiniflimes allow an error to be amended by 
a sopplpmental affidavit. 

The bond to the Lord Chancellor is sus¬ 
pended. 

Leave the affidavit (endorsing, in country 
cases, upon it the name and residence of the 
silent and country solicitor) at the office of 
the secretary of bankrupts (searching if any 
docket already struck). The secretary makes 
an entry of it in the docket book, and pre¬ 
pares the petition, and annexing to it the 
affidavit, obtains the fiat; 10/. are paid for it. 

If a town fiat he sued out against a 
country trader, or ince versd, annex an affi¬ 
davit of the petitioning creditor (or his soli¬ 
citor) to the petition, that at least one other 
creditor besides himself resides at the place 
where hat is sought to be executed, and to 
execute it there, would be beneficial to the 
general body of creditors. 

If two or more persons apply to strike a 
docket against the same person at the same 
time, and they are all correctly prepared to 
do it, it shall be determined bv lot; btit if 
only one be corrArily preparea, the fiat is 
swiped to him. If a fiat be not bespoke 
within one calendar month after docket 
struck, it is considered to have expired. 

No docket is considered as struck until 
entered in the docket book, which is open 
to inspection during office hours, on pay¬ 
ment of U. 

Every fiat is to be transmitted by the 
secretary of bankrupts to the court to which 
it it directed, and forthwith opened, unless 
sudi court postpone the opening: if fiat he 
not opened bv the petitioning creditor within 
three days after its transmission, or sneb 
postponed time, the court is aittliurised to 
open it within fourteen days then next fol- 
hnviiig, upon the application of any other 
creditor, npen proof of bis debt being 
tufficieni, and of the other retiuisites to 
support a fiat. No fiat to be issued to the 
petiiinniiig creditor, his solicitor or agent 

If it he proved that there is probable cause 
fur believing the person against whom a fiat 
his been issued is about to quit England, or 
to remove or conceal bis property with in¬ 
tent to defraud, the court, authorised to act 
in the prosecution of the fiat, may issue a 
warrant to arrest him and to seize his pro¬ 
perty, wheresoever he or they may be found, 
and him and them safely keep until the ex¬ 
piration of the time allowed for opening the 
fiat, or adjudication, and then to be dealt 
with according to the bankrupt laws. Such 
person may apply at any time to such court 
for an order or rule on the peiitioniiig cre¬ 
ditor to show cause why he should not he 
discharged, or his property delivered up; 
and such court may either discharge or make 
absolute such order or rule, and direct bow 
the costs of it are to he paid; and a dissatis¬ 
fied party may appeal to the Court of Review. 
5 6 Viet., c. 122, §§ 4 to 6. 

The usual grounds upon which a fiat is 
annolted, arc:—If the proceedings be so 


defective that Its validity cannot be suppor. 
ted at law. For certain irregularities. If 
bankrupt, after docket struck, give tn the 
creditor who struck it any money, security, 
or ocher satisfaction for his debt, or ahy part 
thereof. Fraud practised upon the court in 
issuing the fiat. If fiat sued out to effect a 
particular purpose foreign to the legitimate 
object of a fiat. If sued out by one of 
several creditors in breach of good faith 
towards the others. If bankrupt pay all his 
creditors in full, with interest. When all 
creditors, who have proved, consent, after 
second sitting, to its annulment, the choice 
of assignees is then adjourned, to give an 
opportunity of presenting a petition for such 
purpose. If at any meeting after bankrupt’s 
last examination (held in pursuance of 
twenty-one days* notice thereof in Gazette) 
any composition, or security for composition, 
be ofiered hy the bankrupt or his friends, 
and accepted by nhie-tentbs in number 
and value of creditors assembled, another 
meeting to decide upon it shall then be 
appointed (whereof such notice as aforesaid 
shall be giveri), at which meeting, if nine- 
tenths of the creditors in number and value 
then present agree to accept, the court, 
upon such acceptance, testified by them in 
writing, will supersede: all debts under 20/. 
shall be computed in value, but such cre¬ 
ditors shall not be reckoned in number: 
minutes of the particulars of these meetings 
should be made by the solicitor. 

No order can be made to supersede for 
want of prosecution till one day shall elapse 
after the limes above mentioned. And in 
this case it pan he annulled as of course, 
upon application to Bankrupt Office by any 
person, unlesp in cases of fraud; but if 
bankrupt, aftec surrender, apply (and indeed 
in all other ca^es), a petition must be pre¬ 
sented in the usual way. The order to annul 
should correspond with the fiat in names, 
description, &c,, otherwise it would be fatal; 
and an advertisaineut of it must be inserted 
ill the Gazette. This order renders ail the 
proceedinc^ unc|er the fiat of no effect; but 
if fiat be improperly annulled, the Court of 
Review, on petition of rehearing, will either 
order a prucetiando, or effect the same by 
another order, which places the fiat and pro¬ 
ceedings in the same position as they were; 
and if grouinl of application be matter dis¬ 
covered »ince order to annul made, a sup¬ 
plemental petition, setting forth the same, 
must also be presented. 

A town fiat must be filed in the registrar’s 
office within seven days of its date, and on 
applying for appointment to open, the 
registrar will, in the solicitor’s presence, 
allot it to a commissioner by ballot, the 
name of such coininissioner will then be 
written upon the face, and an arrangement 
is then made for the sitting to adjudicate; a 
second or renewed fiat goes to the some 
cviinuiis&ioner to whom the former was 
allotted. A creditor thus suing out a fiat 
abandons all otlier remedies for the recovery 
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of h!s debt, as he by this elects to proceed 
under the fiat. 

Stamp duties on bankruptcy proceedings 
were repealed by 6 Geo. e. 16, § 98. 

Fiat justitia, ruai coehtm .—(Let right l»e done, 
though the hearens should fall.) 

Fiat prout, fieri consuerit, nil temere novandum. 
Jenk. Cent. 116 —(Let it be done ereii as it 
is accustomed to be done, let nothing be 
innovated rashly.) 

FI AUNT [fiant, lit.], warrant. 

Fictio cedit veritati. Fictio juris nan est ubi 
veritas .—(Fiction yields to truth. Where 
there is truth, fiction of law exists not.) 

FICTIO, fictions, in Roman law, are like 
fictions in Englbh law, of which it has been 
siud that they are ** those things that have 
no real essence in their own body, but are 
so acknowledged and accepted in law for 
some especial purpose.'* The fictions of 
the Roman law apparently had their origin 
in the edictal power^ and they were devised 
for the purpose of providing for cases where 
there was no legislative provision. A fiction 
supposed something to be which was not, 
but the thing supposed to be was such a 
thing as, being admitted to be a fact, gave 
to some person a right, or imposed on some 
person a duty. Various instances of fictions 
are mention^ by Gains. 

It was by a fiction that the notion of legal 
capacity was extended to artificial persons, 
that is, to such persons as were merely sup¬ 
posed to exist for legal purposes. Numer¬ 
ous instances of fictions occur in the chapters 
entitled Juristische Personen, in Savigny’s 
System des keuts^ R. R, vol. ii. 

Fictio legis iniqui operatur aUcui damnum vel 
injuriam. 2 Co. 35.<—(A feigning of low 
iniquitously works loss or injury to some one.) 

F1DE-JU8SOR, a surety, or one that obliges 
himself in the same contract %%'iih a prin¬ 
cipal, for the greater security of the creditor 
or stipulator. Civil Law Term. 

FIDEI-COMMISSUM, a testamentary dispo¬ 
sition, by which a person who gives a thing 
to another imposes on him the oldigation of 
transferring it to a third person. Tiie oh. 
ligation was not created by words of legal 
binding force (cttn7ta verba), but by words 
of request i^precativk), such as **fidei com- 
mitto,*' peto,** **volo dart,'* and the like, 
which were the operative words {verba uti- 
lia). If the object of the fidei-commissum 
was the haereditas, the whole or a part, it 
was calMfideicommissaria Awreditas, which 
is equivalent to a universal fidei-commissum; 
if it was a single thing, or a sum of money, 
it was caUea fidei-commissum singular ret. 
The obligation to transfer the former could 
only be imposed on the heres; the obliga. 
tion of transferring the latter might be im¬ 
posed on a legatee. 

It appears that there were no legal means 
of enforcing the due discharge of the trust 
called fidei-commissum, till the lime of Au¬ 
gustus, who gave the consuls jurisdiction in 
fidei-commissa. 

Fidei-commissa seem to have been intro¬ 


duced in order to evade the civil law, and to 
give the haereditas, or a legacy, to a person 
who was either incapacitated from taking 
directly, or who could not take as much as 
the donor wished to give. Gains, wbes 
observing that peregriui could take fidei- 
commissa, observes, that ** this” (the object 
of evading the law) was probably the 
origin of fidei-commissa but by a seoatus- 
consultum, made in the time of Hadrian, 
such fidei-commissa were claimed by the 
fiscus. Fidei-commissa were ultimately as¬ 
similated to legacies. Gains, ii. 247-289; 
Ulp. Frag. tit. 25. 

Fidelitas. De nullo tenemento, quod tenetsr 
ad terminum, fit homagii$ fit tamen inde 
fidelitatis sacramentum. Co. Lit. 676.— 
(Fealty. No homage is made for a teoemeat 
which is held for a term; yet, indeed, the 
oath of fealty is made.) 

FIDUCIARY, one who holds anything in trost. 

FI DEM MENTIRl, when a tenant does not 
keep that fealty which he has sworn to the 
lord. Leg. Hen. /., e. 53. 

Fides est oldigatio conscientiee alicvjus ad is- 
tentionem alterius. Bacon.—(Fnith is an 
obligation of conscience of one to the will 
of another.) 

FJDUCIA. If a roan transferred his property 
to another, on condition that it should 
be restored to him, this contract was called 
fidumo, and the person to whom the property 
was so transferred was said fiduciam se- 
cipere. Cis. Top, 10. A roan might trans¬ 
fer his property to another for the sake of 
greater security in time of danger, or for 
other sufficient reasons, (rains, ii. 

FIEF, a fee; a manor, a possesaion held by 
some tenant of a superior. 

FIEF D* HAUBCRT, the Norman phrase for 
knight-servire. 

FIERI FACIAS, usually abbreviated fi. fi. 
(that you muse to he made), a judicial writ 
that lies for him who has recovered any 
debt or damages iu the Queen’s courts. It 
is a command to the sheriff, that of the 
goods and chattels of the party he cause to 
be iDBile the sum recovered by the judgment, 
together with interest, at 4/. per cent., from 
the time of entering up the judgment, and 
have the money and interest, and the writ 
itself, before the Queen, or before her jus¬ 
tices, if in the Common Pleas; or her barons, 
if ill I he Excheiiuer, at Westminster, imme¬ 
diately after the execution of the writ, (o 
he rendered to the party who sued it out. 
If the sheriff return nulla bona, an alias fi.fe. 
may issue; and upon that being returned, 
a pluries, or a lestatam fi. fa. may he issued 
into another county. 

By 8 Anne, c. 14, $ 1, “no goods or 
chattels whatsoever, lying or being in or 
upon any messuage, lands, or tenements, 
which are or shall he leased for life or lives, 
term of years, at will, or otherwise, shall be 
liable to be taken by virtue of any execu¬ 
tion on any pretence whatsoever, unless the 
party at whose suit the said execution is 
sued out, shall, before the removal of such 
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j^oods from off the premises^ by virtue of 
such execotioQ or extent, pay to the land¬ 
lord of the said premises, or his buliff, all 
such sum or sums of money as are or shall 
he due for rent fur the said premises at the 
time of the takinj^ such goods or chattels by 
firtue of such execution, provided the said 
arrears of rent do not amount to more than 
one year’s rent; and in case the sud arrears 
shall exceed one year’s rent, then the said 
party, at whose suit such execution is sued 
out, paying the said landlord, or his bailiff, 
one year’s rent, may proceed to execute his 
judfrment, as he might have done before the 
making of this act; and the sheriff or other 
officer is hereby empowered and required to 
levy and pay to the plaintiff as well the money 
80 paid fur rent as tlie execution-money.” 

Under this execution can be taken all 
personal goods and chattels, excepting 
wearing apparel actually in use. Also any 
money or bank notes (whether of tlie Go¬ 
vernor and Company of the Bank of Eng¬ 
land, or of any other bank or bankers), and 
any cheques, bills of exchange, promissory 
notes, bonds, specialties, or other securitiy 
for money belonging to the person against 
whose effects zji.fa. shall be sued out. 1 

2 Viet,, c. 110, § 12. The sheriff cannot 
sell an estate in fee or for life, unless, per¬ 
haps, an estate pur autre tie; but he may 
sell leases and terms for years. Neither can 
fixtures be seized, but emblements may. 
The seizure and sale of straw, chaff, turnips, 
manure, hay, grapes, roots, vegetables, &c., 
on lands let to farm, are regulated by 66 Geo. 
HI., c. 50, If the slTeriff seize the goods of 
a stranger, he will be liable to an action. 
The goods of a woman cohabiting with a 
defendant cannot be taken in execution, al¬ 
though she passes for hi;* wife. If the sheriff 
return that be has taken goods, hut that 
they remain in his hands for want of buyers, 
a venditioni cjtponas is issued to compel a 
»ale ; hut if the sheriff have gone out of 
office after such return, instead of a vendu 
tfoni exponm, a di»tr\ngne nuper vicecotni^ 
te*n, addressed to the present sheriff, issues, 
conimaodi:ig him to distrain the late sheriff 
to sell the goods, or forfeit issues to the 
amount of the debt. An elegit or a co. sn, 
may issue after aif the judgment be 
jiut satisfied. Chit. Arch. Prac. 419. 

may he issued in Chancery suits, 
for the purpo^-e of obtaining satisfaction of 
any pecuniary tieinaiid, to which a person 
may be entitled under a decree or order of 
the court. 1 2 A7c/., c. 110; and Orders, 

lO/A 1839. 

fieri facias de bonis ecclesias- 

TICIS (that you cause to be made of the 
ecclesiastic’s goods), when a sheriff to a 
curanion^./ri. returns nuUa hnm, and that 
the defendant is a beneficed clerk, not having 
any lay fee, a plaintiff may issue a Ji. fa. de 
hontt eeclcimaich, addressed to the bishop 
of the diocese, or to the archbishop (during 
the vacancy of the bishop’s see), command- 
uig him to make of the ecclesiastical 


goods and chattels belonging to the defend¬ 
ant within bis diocese, the sum therein men¬ 
tioned. Chii. Arch, Prac, 915. 

FIERI FECI (I have caused to be made), a 
return made by a sheriff when he has exe¬ 
cuted a writ of execution. 

FIFTEENTHS, a tribute or imposition of 
money, anciently laid generally upon cities, 
boroughs, fcc., through the whole realm; so 
called, because it amounted to a fifteenth 
part of that which each city or town was 
valued at, or a fifteenth of every man’s 
personal estate, according to a reasonable 
valuation. Cam. Brit. 171* 

FIGHTWITE, making a quarrel to the dis¬ 
turbance of the peace. 

FIGURES, the numeral characters by which 
numbers are expressed or written, as the 
ten digits, which are usually called the 
Arabic or Indian figures, from which people, 
it has been supposed, they were derived. The 

6 Geo. II., c. 14, allows the expressing 
numbers by figures in all writs, &c., plead¬ 
ings, rules, 01 ders, and indictments, &c., in 
courts of justice, as have been commonly 
used in the said courts, notwithstanding 
anything in 4 Geo. II., c. 26. 

FILACER, FILAZER, or FJLIZER ijilum, 
hex,,J/ile,filace, Fr., a thread], an officer of 
the superior courts at Westminster, who 
files original writs, &c., and issues processes 
thereon. 2 fPm, IF,, c. 39, $ 4; 2 4* 3 IPm, 
IF,, e, no, $ 2. 

FILE \Jilaciuin], a thread, string, or wire, 
upon which writs and other exhibits in courts 
and offices are fastened or filed, for the more 
safe keeping of, and ready turning to, the 
same. 

FIELD-ALE, or FILKDALE, a kind of 
drinking in the field by bailiffs of hundreds; 
for which they gathered money of the inhabi¬ 
tants of the hundred to which they belonged. 
Now prohibited. 4 fmt. 307. 

Filiatio non potest probari, Co. Lit. 126.— 
^Filiation cannot he proved.) 

FILIATION yHiut, Lat.], the relation of a 
sun to Ills fattier; correlative to paternity. 

FILICETUM, a fenny ground. Co. Lit, 4. 

Filius in utero matris est pears tnscerum mairis, 

7 Co. 8.—(A son ill the mother’s womb is 
part of the mother’s bowels.) 

FILIUS MULIERATUS, the eldest legiti¬ 
mate son of a woman who was illicitly con¬ 
nected with his father before marriage. 

FILIUS POPULl, a son of the people; a 
bastard. 

FILIOTUS, a little son; a god-son. 

FILUM A(2U^, the thread or middle of the 
stream where a river parts two lordships; 
also the middle of any river or stream which 
di%ide8 counties, townships, parishes, manors, 
liberties, &c. 

FINAL DECREE, a conclusive sentence of 
the court, as distinguished from interlocu¬ 
tory. 

FINAL JUDGMENT. See Judgment. 

FINANCES, the revenue of a sovereigiv or 
state, or the money raised by loaus, taxes, 
&c., fur the public service. 
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FINANCIER, a person employed in the eco¬ 
nomical management and application of the 
puhlic money. 

FINDER, a searcher employed to discover 
goods imported or exported, mtliout paying 
custom. 

FINDER OF GOODS acquires a special pro¬ 
perty in them, available against all the world, 
except the true owner; he is bound, how¬ 
ever, before appropriating them to bis own 
use, to take all the means in his power to 
discover the owner. If the property bad 
not been designedly abandoned, and the 
finder knew who the owner %vas, or with due 
exertion could have discovered him, he is 
held guilty of larceny if he keep and appro¬ 
priate the articles to his own use. Merry v. 
Green, 7 M. & W. 623; Armourie v. Deitt» 
mirie, I Str. 505. 

FI N E or finalii eoncerdia, from the words 

with which it begins], in its origin, a real 
action brought to enforce the performance 
of a covenant concerning the land, which 
terminated in a compromise, the conusor 
or defendant acknowledging and finally con¬ 
firming the right and title of the conusee or 
plaintiff. It became at length to be a mode 
of assurance acknowledged in a court of 
record, either in term or vacation, and pro¬ 
claimed, I. e., read openly in the Court of 
Common Pleas once in four successive terms. 
The effect of a fine levied with proclamations, 
according to the statute law, b^ a tenant 
in tail, was that it barred the issue inheritable 
under the entail, and enabled the tenant in 
uil to acquire and convey a base fee deter¬ 
minable on the failure of the issue in tail. 
It was no bar to the remainder or reversion, 
unless it was in the tenant in tail; or the 
remainder-man or reversioner concurred, in 
which case he would have acquired, instead 
of a base fee, the fee simple absolute. Aj 
fine might have been levied without procla- i 
inations (and was called a 6ne at coiiiinou 
law), but in consequence of its imperfect 
operation, it was never resorted to in modern 
times. 

Another useful effect of this assurance 
was passing the estates, and extinguishing the 
riahts and powers of married women, which 
might also have been effected by a recovery. 
All parties to a fine, together with their 
rivies in estate were estopped, i. c., for- 
idden by law to speak or act against their 
own deed. 

In consequence of the inadequacy of a 
fine, effectually to unbind the trammels in 
which the Statute de Donis had enveloped 
entailed estates, and to pass a fee-simple, 

■ recourse was had to a recovery, the suffering 
of which enabled the tenant in tail to bar nut 
only his estate tail, but also all remainders, 
reversions, conditions, collateral limitations 
and charges (if they were not in the Crown), 
not prior to the estate tail, and to acquire or 
convey a fee-simple, or an estate com¬ 
mensurate with that of the settlor. 

Before the 3 4 Wm. IV., c. 74, aholishing 
fines, there were three sorts in general use; 


1st, $ur conusance de droit come ceo.kc.: 
2ndly, sur conusance de droit tanium ; 3rdly, 
iur concessit: the sur don, grant, et render 
was considered obsolete. The first was most 
nsnally adopted; and, indeed, from its 
peculiar force and efficacy, was preferable ia 
all cases where a forfeiture was not appre¬ 
hended, or would not he incurred by levying 
it. Wat, Conv, chap. xv. See Tail. 

FINE ADULLANDO LpVATO DE TENE- 
MENTO QUOD FUIT DE ANTIQUO 
DOMINICO, an abolished writ for disan¬ 
nulling a fine levied of lands in ancient 
demesne to the prejudice of the lord. Reg, 
OHg, 15. 

nNI& CAPIENDO PRO TERRIS, &c., an 
obsolete writ which lay where a person, npon 
conviction of any offence by jury, has bis 
lands and goods taken, and bis body impri¬ 
soned, to be remitted his imprisonment, and 
have his lands and goods redelivered to bim, 
on obtaining favour of a sum of money, &c. 
Reg, Orig, 142. 

FINE FORCE, where a person is compelled 
to do that which he can in nowise help. 

O. N, B, 63. 

FINE NON CAPIENDO PRO PULCHRE 
PL ACITANDO, an obsolete writ to inhibit 
officers of courts to take fines for fair plead¬ 
ing. ' 

FINE PRO REDISSEISINA CAPIENDA, 
an old writ that lay for the release of one , 
imprisoned for a redisseisin, on payment of 
a reasonable fine. Reg. Orig. 222. 

FINES FOR ALIENATION, one of the op. 
pressions of the feudal system, abolished by 
l2Car. ll.,c.24. 

FINES IN COPYHOLDS, payments due by 
the custom of most manors to the lord upon 
every descent or alienatioii of a copyhold 
tenant. They must he reasonable in their 
extent, and, unless under particular circum¬ 
stances, they must not exceed two years* 
improved value of the estate. 2 Bl. Com, 28. 

FINES FOR ENDOWMENT, anciently paid 
to the lord when a married woman waa 
endowed: it was grounded on the feudal 
exactions. 

FINES F(JR OFFENCES, amends, pecuniary 
punishment, or recoinpeuse for offences 
committed against the Sovereign and the 
laws, or the lord of a manor, &c. 4Bi. 
Com. 378. 

Fines mandatorum domini regis per rescripts 
SHU [sell, brevin] diligenter sunt obseroantR, 

5 Co, 87.—(The limits of the king’s man¬ 
dates in his rescripts [i. e., writs] are to be 
diligently observed.) 

FINIRE, to fine, or pay a fine upon compo¬ 
sition and making satisfaction. Old Re* 
cords. 

Finis rei aitendendus esi. 3 Inst. 51.—(The 
end of a thing is to be attended to.) 

Finis finem litiOus imponit. 3 Co. 78.—(The 
end puts an end to litigations.) 

Finis unius diet est principium alterius, 2 Buis. 
305.—(The end of one day is the beginniug 
of another.) 

Ftnis. Tails concordia finalis dicitur, eo geod 



FIR 


FIS 


267 ) 


jbiem imponit aifab quod neutra pan 

Siigantium ab eo do euBtero point recedere. 
Go. Lit. 121.—(An end. Sach is a final 
ooocord, that which puts an end to the busi¬ 
ness, so that neither side of the litittatiun can 
recede from one tbinf to another.) 

FJNITIO, death. 

FIRDPARB,and FIRDWITE. See Fbrdwit. 
FJRDERINGA, a preparation to go into the 
irmy. 

FIR&ARMS, under this designation is com¬ 
prised all sorts of guns, fowling-pieces, 
blnoderbusses, pistols, &c. The tnanufac- 
tore of these weapons is of considerable im- 
portrace; employing at all times, but 
especially daring war, a large nunil^r of 
persons. 

la consequence of the frequent occurrence 
of accidents from the bursting of insufficient 
hirrels, the legislature has most properly 
interfered, not to regulate their manufacture, 
hot loprereat all persons from using or selling 
btrrels that have not been regularly proved 
in a public proof-house. The first act for 
this ^rpose was passed in 1813, but it was 
soon after superseded by a fuller and more 
complete one: the 55 Geo. 111., c« 59. This 
itstate imposes a fine of 20/. on any person 
miog, ill any of the progressive stages of its 
manufaetnre, any barrel not duly proved, 
on any person delivering the same except 
ihrougl^a proof-house $ and on any person 
receiving, for the purpose of making guns, 
&c., any barrels which have not passed 
through a proof-house. These penalties to 
he levied on conviction before two justices: 
with like penalties, to he similarly levied on 
penooa counterfeiting the proof-marks. 
MoCmUocICm Comm* Dkt* 

FIREBARE, a beacon or high tower the 
aea side, wherein are continual lights, either 
to direct sailors in the night, or to give 
waroiiig of the approach of an enemy. 

FIREBCXFE, fuel for necessary use, allowed to 
tenants out of the lands granted to them. 

FIRE.ORDCAL, the trial by red-hot iron. 
Hied upon accusations without manifest proof 
(though not without suspicion that the ac- 
rosed might be faulty), and the party accused 
and denying the delict was adjudged to take 
red-hot iron, and to hold it in his bare hand, 
which, after many prayers and invocations 
ibat the truth might be manifested, he 
■ust adventure to do, or yield himself guilty, 
sad so receiwe the punishment that the law, 
secordiog to the offence committed, shall 
award him. 

^ionle were adjadged to go blindfolded, 
with their bare feet over certiun ploii^h 
shares, which were made red-hot ana laid a 
hole &tance one before another, and if the 
party either in passing through them did 
chance not to tread npoo them, or treading 
upon them, received no harm, then bv the 
Judge he was declared inuocent. And this 
hiotiof trial was practised in England upon 
Emna, the motber of King Edward the 
Coofeaior, who was accused of dishonesty of 
her body with Akfyne, bishop of Winchester; 


and being led blindfolded onto the plhce* 
where the glowing hot irons were laid, went 
forward with her bare feet, and so passed over 
them, and being gone past them all, and uot 
knowing whether she were past them or not, 
said, ** 01 good Lord 1 when shall I come to 
the place of my purgation?’* And having 
her eyes uncovered, and seeing herself to 
have past them, she kneeled down and gave 
thanks to God, for manifesting her innocence 
by her preservation from being hurt. A 
much like trial unto this is recorded of 
Kuniguud, wife unto the emperor Henry the 
Second, who being falsely accused of adultery, 
to shew her innocence, did, in a great and 
honourable assembly, take seven glowing 
irons one after another in her bare hands,, 
and had thereby no harm. F’enlegan'i 
Rfst. Dec. Intel. 65. 

FIRE POLICY, a transaction effected at an 
insurance office, whereby, in consideration of 
a single or peri^ical payment of premium, 
the company engages to pay to an assured 
person such loss as may occur by fire to his 
property described in the policy, within the 
period therein specified, to an amount not 
exceeding a parttcniar sum fixed for that 
purpose by surli policy. 2 Step. Com. 180. 

FIRE and SWORD, letters of^ anciently issued 
from the privy council in Scotland, addressed 
to the sheriff of the county, authorising him 
to call for the assistance of the county to 
dispossess a tenant retaining possession, 
contrary to the order of a Judge, or the sen¬ 
tence of a court. 

FIRM, the name or names under which any 
house of trade is established. 

FIRMA, the fee or acknowledgment which a 
tenant pays to his lord in Scotland; also a 
tribute anciently paid towards the entertain¬ 
ment of the king of England for one night; 
also victuals, provisions, or rent. 

FIRMA ALBA. See Alba Firm a. 

FIRMAN, a passport or permit granted l>y the 
Great Mogul to foreign vessels, to trade 
within the territories of his jurisdiction. 

FIRM ARY, the right of a tenant to his lands 
and tenements. 

FIRMATIO, the doe season ; a supplying with 
food. Leg. ItuB.f c. 34. 

FIRMS, a farm. OldRecordi. 

Firmior et potentior est operatio legi^uhm dh~ 
positio hominis. Co. Lit. 102.—(Ine oper¬ 
ation of the law is firmer and more powerful 
than the will of man.) 

FIRMURA, liberty to scour and repair the 
mill-dam, and carry away the soil, &c. 
Blount. 

FIRST FRUITS, an incident to the old feudal 
tenures, being one year’s profits of the land, 
after .the death of a tenant, which belonged 
to the king; hence the claim of the church 
to the first year’s profits of every cleigjman’s 
benefit; othenrise called annates or primi- 
tim. 'lliey form a perpetual fund, called 
Qneen Anne’s bounty, for the augmentation 
of poor livings. 2 4* 3 Anne, c. 8. 

FISC [^uricof, Qk*,fiscus, Lat., agreat basketl^ 
the treasury of a prince or state. 


T 
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The word JUcus si^tfied a wicker-basket 
or pannier in which the Romans were ac¬ 
customed to keep and carry about large 
sums of money (Cic, 1, Verr. c. 85 FhneSr. 
Fah, ii. 7)> and hence JUcui came to signify 
any person’s treasure or money chest. 

The importance of the imperial fiscus 
soon led to the practice of appropriating the 
name to that property, which the Caesar 
claimed as Caesar, and the word fiscus, 
without any adjunct, was used in this sense 
(Jtto. Sat. iv. 54). Ultimately the word 
came to signify, generally, the property of 
the state, the Caesar having concentrated in 
himself all the sovereign power, and thus 
the word fiscus finally had the same signifi- 
tion as aerarium, in the republican period. 
It does not appear at what time the aerarium 
was merged 111 the though the dis¬ 

tinction of name and of thing continued at 
least to the time of Adrian. In the later 
periods, the words aerariiim and fiscus were 
often used indbcrimiuately, but only in the 
sense of the imperial chest, for there was 

■ then no other public chest. iSfmiM’# Did. 
Antiq* 

FISCAL, the exchequer; revenue. 

FISK, the right of the Crown to the moveable 
estate of a person pronounced rebel. Scotch 
Law. 

FirUNG, strife. 

FITZ [Nor., from ^1*, Fr.], a son. It is used 
in law and genealogy; as Fitzherbert, the 
son of Herbert; Fitzjitrnet, the son of James; 
Fitzrop, the son of the^ king. It was origi¬ 
nally allied to ille^timate children. 

FlXTlJRES, things of an accessory character 
annexed to houses or lands, which become, 
immediately on annexation, part of the 
realty itself, i. e., governed by the same law 
which applies to the land, in conformity to | 
the maxim quicqvid plantatur zoh, toio cedit ! 
(whatever is fixed to the soil, submits to the 
soil). 

Legal print'iple, however, is not uniform 
upon this subject. The connections in which 
it differs may be thus shown: — 

1 . Between landlord and tenant. If the 
chattels be not let into the soil, they are not 
fixtures at all, and may be removed at will, 
like any other species of personal property. 
When the chattel is perfectly connect^ 
with the freehold, cither by being let into the 
earth itself, or by being cemented, or other¬ 
wise united to some erection previously 
attached to the ground, the question then 
arises, in what cases the tenant may remove 
such fixtures, and in what not. 

The general rule as to annexations made 
by a tenant during the continuance of his 
term, is tlie following:—whenever he has 
affixed anything to the demised premises 
during the term, he can never again sever 
it without his landlord’s consent; the pro¬ 
perty, by being annexed to the land, imme¬ 
diately belongs to the freeholder; and a 
tenant, by making it a part of the freehold, 
is considered to have abandoned all future 
right to it, so that it would be waste in hun 


to remove it afterwards: it therefore bib 
in with his term, and comes to the rever¬ 
sioner as part of the land. But a tenant 
may so construct the erections, that they 
shall not be deemed fixtures: thus if he 
erect even buildings,—as bams, granaries, 
sheds, and mills, — upon blocks, rollers, 
pattens, pillars, or plates, resting on brick¬ 
work, they may be removed; for unless they 
be affixed to the freehold, by being lei into 
it, or are, by means of rails,* mortar, or the 
like, united to it, they remain merely move- 
able chattels. 

The exceptions to the above role ire 
three:—(a) In favour of trade. A tenant 
may safely remove such things which he has 
fixed to the freehold for purposes of trade 
or manufacture, provided the removal cause 
no material injury to the estate. This ex¬ 
ception has been expressly decided to ex¬ 
tend to furnaces, coppers, brewing vessels, 
fixed vats, salt pans, and the like; to ma¬ 
chinery in brew'eries, collieries, and mills, 
such as steam engines, cider mills, and the 
like; to buildings fur trade, as a varnish 
house, built on plates laid on brickwork, 
and a sbed, called a Dutch bam, formed of 
uprights rising from a foundation of brick: 
(jB) Fur agricultural purposes. Although an 
agriculture tenant cannot remove articles 
which are strictly of an agricultural nature, 
yet, if the object and pui^se of erections 
have relation to trade of any description, 
the tenant may remove them; as cider milk, 
machinery for working mines, colfierits, 
and salt pans; iinrserytnen have been allowed 
to remove trees and shrubs planted for pur¬ 
poses of sale, but not to plough up strawl^rnr 
beds out of the onlinary managemeDt of a 
nursery-ground, nor to remove hot-hoases, 
green-houses, forcing-pits, &c.; and in no 
case can private persons sell or remove fruit 
trees, though planted by themselves. ( 7 ) For 
ornaineiit and convenience. The following 
have been held remuveahle :—bangings, u- 
pestry, and pier glasses, whether nailed to 
the walls or panels, or put up in lieu of 
panels; marble or other oraaineotal chim- 
nev'pieci's ; marble slabs; wioduw blimls; 
wainsf’ui fixed to the walls by screws; erB(e», 
ranges, and sioves, aUhoueh fixed in brick¬ 
work ; iron hacks tochimiiies; bedsfasieucd 
to the walls or ceiling; fixed tables, fur¬ 
naces and coppers, inasb-tubs, and fixe<i 
w'uter tubs; coffee and malt mills; cup¬ 
boards fixed with holdfasts; cloc‘k-casf», 
iron ovens, and the like; provided the 
separation occasion but little or no damage. 
'J'he fixtures must be moved before the 
tenant’s term or interest expires, unless 
perhaps in the case of a strict tenancy at 
will, when the t(maut may be allowed a 
reasonable time after the determination of 
his tenancy, if his interest were not termi¬ 
nated by his own act. Woodf. Land, ozd 
Ten.4\\. 

( 2 ) Between the heir and the personal re¬ 
presentative of the terre-tenant. Though the 
fixtures will generally p|||s with the freehold 
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to the heir, yet such of them as are put up 
for ornament, domestic use, or trade, de- 
Yolre to the personal representative, provided 
they can be easily removed, and not essential 
to the enjoyment of the inheritance. 

(5) Between the tenant of a particular 
estate tod the reinain<ler-man or reversioner, 
a similar rule applies as in the last case, 
though the right is more favoiirahly con¬ 
strue. A mot and Ferard on ** Fixtures,^* 
FLACO, a place covered with standing water. 
FLAGRANTE DELICTO (in the very act of 
coicmitting the crime). 

FLKCTA, a feathered or fleet arrow. 
FLEDWITE, or FLIGHTWITE [yfy/A,Sax., 
flight, and rrrVe, punishment], a discharge 
from amerciaments, whrre a person having 
been a fuiritive came to the peace of otir 
Lord the King, of his own accord, or with 
license. 

FLEET ifUoi, Sax., an estuary], a company 
of ships or navy; also a prison in Lotidun, 
so called from a river or ditch formerly in 
its vicinity, now abolished by 5 & 6 Viet., 
c. ^22 

FLECT BOOKS. The books of the old Fleet 
prison are nut, it is said, admissible iti evi¬ 
dence to prove a marriage, for they are not 
made under public authority. But perhaps 
on a question of pedigree, they are evidence 
(0 show the name liy which a woman passed 
when she was married there. These books 
are said tn have been purchased by the Go- 
verorneut, aQ<l to be deposited in the Con¬ 
sistory Court of London. They contain the 
original entries of marriages solemnized in 
the Fleet prisois from 1686 to 1754. 1 S/arA. 
Ewid. 244. 

FLEM [flean^ Sax., to kill], an outlaw. 
FLEMENE FRIT, FLEINIENES FRINTIIE, 
FLYMENA FRYNTHE, the reception or 
rvlief of a fugitive or outlaw. 

FLEMESWITE, the possession of the goods 
of fui{ilives. Fletn^ Ub, i, c. 47. 

FLET, house ; home. 

FLETA, the name given to an unknown writer, 
who lived about the end of the reign of 
Edward II., and beginning of E<iwanl 111., 
and who being a prisoner in the Fleet, wrote 
there an excellent treatise on the cuininun 
liw of England; and hence the term Fleta 
was given to the work. i 

FEETWIT, or FLITWIT. See Fledwite. 
flit, trea>»on. 

FLirCHWlTE, a fine on account of brawls 
and quarrels. 

FLOTAGES, such things as by accident swim 
on (he top of great rivers. 

FL0TSA.M, goods floating upon the sea, which 
belong to the Crown, unless claimed by the 
true owners thereof within a year and a day. 
Flomina ot portus pubUca sunt, ideoque jus 
jnscandi omnibus commune est .—(Rivers and 
ports are public, therefore the right of fishing, 
is common to all.) 

FLYMA, a runaway; fugitive; one escaped 
from instice, or whq has no hlaford.” 
^nc, /nst» Eng, 

FLYMAN-FRYAITH, the offence of harbour¬ 


ing a fugitive, the peuaby attached to which 
was one of the rights of the Crown. Anc, 
Inst, Eng, 

FOCAGE, housebote, or flrebote. 

FOCALE, a right to take firewood. 

FODDER, any kind of meat for horses or 
other cattle; also, among the Feudists, a 
prerogative of the prince to he provided 
with corn and other meat for his horses by 
his subjects, in his wars or other expeditions. 

FODERTORIUM, provision to be paid by 
custom to tbe royal purveyors. 

Fceftjr qui poiuit rerum cognoscere causas. Co. 
Lit. 231.—(Happy is he who can apprehend 
the causes of things.) 

Foeminst non sunt capaces de publicis officiis, 
Jenk. Cent. 237-—(Women are not qualified 
for public offices.} 

But a woman may l»e elected to the office 
of sexton, Olive v. Ingram, 7 Mod. 263; 
iSir. 1114, M. C. Or governor of a work- 
house, and act hy deputy, Anon,, 2 Lord 
Raym. 1014. Or an overseer, Rea v. Slubbs, 
2 T. R. 395. 

FGCNERATION, the act of putting out mouey 
to usury. 

F(ENUS NAUTICUM (nautical usury), a con¬ 
tract for the repayment of money burrowed, 
not on the ship and goods only, but on the 
mere hazard of the voyage itself, with a 
condition to he repaid with extraordinary 
interest. 2 Step, Com, 144. 

FCESA, grass; herbage. 

FOCAGE, fog, or rank after-grass, not eaten 
in summer. 

FOITERERS,vagabonds. 

FOLC-LAND, the land of the folk or people, 
h was the property of the community. It might 
be occupied in coinmon, or possessed in seve¬ 
ralty; and, in the latter case, it was probably 
parcelled out to individuals in the fole-gemot 
or court of the district; and tbe grant sanc¬ 
tioned by the freemen vvho were there pre¬ 
sent. But, while it continued to be folcland, 
it could not be Hlienated in perpetuity; and 
therefore, on the expiration of the term 
fur which it had been granted, it reverted to 
the community, and was again distributed by 
the siiiiie authority. bpelman describes 
fulclunci as terra pupularis, quse jure com» 
wuni ponidetur—sine scripto (Gloss. Folc- 
lami). In another place be distinguishes it 
ai’curately from huclaod: Preedia tSaaones 
duplivi tituln possidebunt: vet scripti autho- 
ritate, quod hocland vocabnnt, vel populi 
lesiimonio, quod folcland diaere (lb. Boc- 
laiid). 

Folcland was subject to many burthens 
and exactions from whicli bocland was 
exempt. Tbe possessors of folcland were 
bound to assist in tbe reparation of royal 
vills, and in other pultlic works. They were 
‘ liable to have travellers and others quartered 
on them for subsistence. They were re¬ 
quired to give hospitality to kings and great 
men in their progre>ses through the country, 
to furnish them with carriages and relays of 
horses, and to extend the same assistance to 
their messengers, followers, and servants,, 
o 
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and even to the penons who bad charge of 
their hawks, horses, and hounds. Such at 
least are the burthens, from which lands are 
lilierated, when converted by charter into 
bocland. | 

Folciand might be lield by freemen of all 
ranks and conditions. It is a mistake to | 
imagine with Lainbarde, Spelmaii, and a 
host of antiquaries, that it was possessed by 
the common people only. 8ti)l less is 
Blackstone to be credited, when, trusting to 
Somner, he tells us it was land held in vil- 
lenage by people in a state of downright 
servitndei belonging, both they and their 
children and effects, to the lord of the soil, 
like the rest of the cattle or stock upon the 
land (2 Bl, Com, 92). A deed published by 
Lye exposes the error of these representa- 
lions {Anglo-Saxon Did. app. ii. 2). Al¬ 
fred, a nobleman of the highest rank, 
possessed of great estates in bocland, be¬ 
seeches King Alfred in his will to continue 
his folciand to his son ^thelwald; and if 
that favour cannot be obtained, he bequeaths 
in lieu of it to his son, who appears to have 
been illegitimate, ten hides of bocland at 
one place, or seven at another. From this 
document it follows, first, that folciand was 
held by persons of rank ; secondly, that an 
estate of folciand was of such value that 
seven or even ten hides of bocland were not 
considered as more than equivalent for it; 
and lastly, that it was a life estate, not devi¬ 
sable by will, but, in the opinion of the 
testator, at the disposal of the king, when by 
his own death it was vacated. 

It appears also from this document, that 
the same person might hold estates both in 
bocland and in folciand; that is to say, he 
roi^ht possess an estate of inheritance, of 
which he had the complete disposal, unless 
In so far as it was limited by seltleineni; 
and with it he might possess an estate for 
life, revertible to the public after his decease. 
In the latter times of the Anglo-Saxon 
government, it is probable there were few 
persons of condition who bad uot estates of 
both descriptions. Every one was desirous 
to have grants of folciand, and to convert as 
much of it as possible into bocland. Money 
was given, and favour exhausted for that 
purpose. In many Saxon wills we find 
petitions similar to that of Alfred; but in 
none of them is the character of the land, 
which could not be disposed of without 
consent of the king, described with the same 
precision. In some wills, the testator be¬ 
queaths his land as he pleases, without 
asking leave of auy one {Somner^g Gavelkind, 
83, 211; Hiekes, Pref, xxxii.; Diti, Epnt. 
29, 54, 55, 59; Madox Formul, 395); in 
others, he earnestly beseeches the king that 
his will may stand, and then declares bis in¬ 
tentions with respect to the distribution of 
his property {Lambarde, Kent,b4(^y Hkkeg, 
Digs. Epigt. 54; Gale, i. 457; Ly^g Ap¬ 
pendix ii. 1, 5; Heming, 40); and, in one 
Instance, he makes an absolute bequest of 
the greater part of his lands, but solicits the 


king’s cousciit to the disposal of a small part 
of his estate {Hickee, Diu. Epigt. 62). There 
can be no doubt that bocland was deviialile 
by will, unless where its descent bad been 
determined by settlement; and a presumption 
therefore arises, that where the consent of the 
king was necessary, the lanri devised was not 
bocland, but folciand. If this inference be 
admitted, the case of Alfred will not be a 
solitary instance, but common to many of 
the principal Saxon nobility. 

That fidclond was as>ignable to the 
thegns, or military servants of the state, as 
the stipend or retvard for their services, is 
clearly indicated in the celebrated letter nf 
Bede to Archbishop Egbert {Smith^g Bede, 
305, 312). In that perforiiiance, which 
throws so much light on the internal state 
of Northumberland, the venerable author 
complains of the improvident grants to 
monasteries, which had impoverished the 
government, and left no lands for the soldiers 
and retainers of the secular authorities, oo 
whom the defence of the country must ne¬ 
cessarily depend. He laments this mistaken 
prodigality, and expresses bis fears that there 
will be soon a deficiency of military men 
to repel invasion; no place bein^ left where 
they can obtain possessions to iDHiiitain them 
suitably to tbeir condition. It is evident 
from these complaints, that the lamls to 
lavishly bestowed on the church had been 
formerly the property of the public, and it 
the dis|;^al of the government. If they bad 
been boclaiids, it could have made no differ¬ 
ence to the state, whether they belonged to 
the church or to individuals, since in both 
cases they were beyond its control, and in 
both cases were 8ul>ject to the usual otdiga- 
lions of military service. But, if they formed 
part of the folclaod, or property of the 
public, it is easy to conceive bow their con¬ 
version into bocland must have %veakened 
tlie state, l»y lessening the fund out of which 
its military servants were to be provided. 

A cliarter of the eighth ceniiiry conveys 
to the see of Rochester certain land< on the 
Medway, as they had been formerly pos¬ 
sessed by the chiefs and coinpaiiions of the 
Kentish Kings. {Vexing Boffeng, 72, Ed. 
Henrue; Kemble Cod. iXtplom., No. cxi.) 
In (his instance folciand, which bad been 
appropriated to the military service of the 
state, appears to have been converted into 
bocland, and given to the church. Allen'* 
Inquiry into the Rhe ond Progretg of the 
Koval Prerogniive in England, 143—149. 

FOLC-MOTE, or FOLK-MOTE [folk. Sax., 
people, and mote, meeting], a geaeml assem- 
Idy of the people to consider of and order 
matters concerning the commonwealth; also 
any kind of popular or public ineeting* 
Somner, Spelm., Brady*g Glog, 43; Term* 
de Ley, 

FOLC.RIGHT, or FOLC-RIHT, ikttjuM com¬ 
mune, or common law, mentioned in the 
laws of King Edward the Elder, expressing 
tlie same equal right, law, or justice, due to 
persons of all degrees. 
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FOLDAGB, and FOLDCOURSB. See Fai. 

DAGE. 

FOLGARII, menial servants. 

FJLiGERE, a freeman, who has no house or 
dwelling of his own, but is the follower or 
retainer of another {hewrthffEii), for whom 
he perforins ceitaio predial services. Ahc. : 
InH. Eng, 

FOLGOTH, official dignity. 

FOLIO, a certain number of words; in con¬ 
veyances, &c., amounting to seventy-two, 
and ill Chancery proceedings to ninety; also 
the figure set at the top of a page. 

FOOT OP A FINE, the conclusion of it, 
including the whole matter, and reciting the 
parties, day, year, and place, and before 
whom it was acknowledged or levied. | 

FOOT-GELD, an amerciament for not cut¬ 
ting out or expeditating the ball of dogs’ i 
feet in the forest. Mnnw, p, i., p, 86. I 
FORAGE, hay and straw for horses, particu- I 
larly in the army. | 

FORAGIUM, straw when the corn is thrashed { 

fiOt. 

PORBALKA, a balk or ridge of land lying for¬ 
ward or next to the higlnvay. Old RecnrdM, 
FORBARRE, to deprive one of a thing for 
ever. 

FORBATUDUS, the aggressor slain in com- 
(lat. 

FORCE, any unlawful violence offiered to 
things or persons : it is either nmple^ as 
entering into another’s possession, without 
doing any other unlawful act; compitund, 
when some other violence is committed, 
wliich of itself alone is criminal; or implied, 
as in every trespass, rescous, or disseisin. 

All force is contrary to law, it is, there¬ 
fore, lawful to repel force by force: quod 
alias hfmmn et justum est, si per tarn vel 
fraudem petatur, mcdum et injustum est ,— 
(That which is otherwise good and just, if it 
i»t; obtained by force or fraud, is bad and 
nnjusi.) 3 Rep. 7H. 

iORCE AND ARMS [w et armis], words 
usually inserted in an indictment, though 
not absolutely necessary. 7 Geo. IV., c. M, 
§ * 20 . ^ 

FORCES, the military and naval services of 
the country. 

FORCIBLE DETAINER, refusing to restore 
another’s goods, after sufficient amends ten¬ 
dered, the original taking having been law¬ 
ful ; for which injury, the remedy most 
nsnally resorted to is trover. But if the 
original taking were unlawful, it is a criminal 
otieiice against the public peace, and a mis¬ 
demeanour panbliable by imprisonment and 
rsnsom at the pleasure of the Crown. 4 
Step. Com. 280. 

FORCIBLE ENTRY, a taking possession 
with a strong hand and with violence, which 
is bo^ a civil and a criminal injury. The 
civil injury is remedied by immediate resti¬ 
tution of the ejected possessor, tlie criminal 
iajury, being a breach of the peace, is pu- 
nisbid by fine. 3 Step. Com. 360. 
ford, a shallow place in a river. 

FORDOL [,/ore. Sax., before, and dmle, a 


portion,], a butt or headland, shooting upon 
other hounds. 

FORE-HAND RENTS, or FINES, a species 
of rent, the payment of which is generally 
stipulated for by a covenant in the lease. It 
is sometimes called a fore-gift or income, 
but more commonly a fine. It is k premium 
given by u lessee at the time of taking his 
lease, and has been considered as an improved 
rent, ff^ood. Land, and Tent. 277. 

FORECHEAPUM, priB-emption, forestaHing 
the market. 

FORE-CITED, q^uoted before or above. 

FORECLOSURE, bill of, an original bill filed 
in the Court of Chancery by a mortgagee, 
where the mortgage-deed contains no power 
of sale, in order to obtun the coun’s direc¬ 
tion, ill the payment of principal money, 
interest, and expeoces, or. In default, that the 
mortgagor may be shut out from the equity 
of redemption. 

By the 4th Order of 9lh May, 1S39, it is 
ordered, '^That foreclosure causes when 
ready for hearing, may be ordered to be ad¬ 
vanced for hearing under the same circum¬ 
stances, and subject to the same rules as 
other causes, may be ordered to be so ad¬ 
vanced.” 

FOREGOERS, royal purveyors. 

FOREIGN ATTACHMENT, a defendant who 
has been arrested in a foreign country, may 
be again arrested in this country for the same 
cause of action. And where a defendant 
who had been arrested in a foreign country 
on a judgment obtained there, escaped and 
came to this country, the Court of Queen's 
Bench decided that he may be holden to bail 
here in an action on the judgment. But, 
after an arrest in Ireland or Scotland, the 
defendant cannot, in general, be again 
arrested here for the same debt, neither of 
them being deemed a foreign country for 
such a purpose. Chit. Arch. Prac. 478. 

FOREIGN BILL OF EXCHANGE, one 
drawn by a person residing abroad, or in 
Scotland or Ireland, upon his correspondent 
In England, or vice versd, A bill drawn 
abroad and accepted in England does not 
require a stamp, but a bill drawn in this 
country upon a foreign house requires a 
stamp. 2 Step, Com. 163. 

FOREIGN BOUGHT and SOLD, a custom 
in London, which, being found prejudicial to 
sellers of cattle in Smithfield, was abolished. 

FOREIGN COURTS, their proceedings are 
proved by copies under the seal of such 
courts, proving by parol evidence that the 
seal affixed is the seal of such courts. If a 
court have no seal, then proof by an exem¬ 
plification under the band of the Chief J ustice 
of the court (hit handwriting being proved), 
will be received. The law of a foreign 
country, if written, can be proved here only 
by the production of some authenticated 
copy; if unwritten, then by the parol evi¬ 
dence of a witness of competent skill. Chit, 
Arch. Prac. 221. 

FOREIGN ENLISTMENT ACT, the 69 
Geo. III., c. 69, which enacts that, if any 
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Tiaturiil !>orn subject of Great Britain (with¬ 
out licence obtained under tbo royal si<;n 
manual, or by order in council, or by pro¬ 
clamation), sliall accept any military ctun- 
niiseioti, nr enlist as a soldier or a sailor in 

■ any foreign service, or shall go to any foreign 
country with an intent so to enlist, or shall 
endeavour to procure any other person so to 
enlist; and if any person within the realm 
shall fit out any armed vessel for liie service of 
any foreign state, or shall issue any commis¬ 
sion for any such vessel, or shall alter the ' 
number of guns of such vessel, or he con¬ 
cerned in augmenting the force of any foreign 
armed vessel arriving in this country ; such 
offenders shall be guilty of a tuisdemeanour, 
and may be punished with fine or imprison¬ 
ment, or both. And a ship having on hoard 
such persons may be prevented from pro¬ 
ceeding on her voyage; and the master 
thereof, if he know the circumstance, may 
be fined 50/. for every such person respec¬ 
tively. 

FCJREIGN PLEA, a plea objecting to the 
jurisdiction of a Judge, he not having 
cognizance of the matter of the suit. 

FOREIGN FUNDS. Sec Funds. 

FOREIGNERS, aliens. They are amenable 
to our laws whilst residing among us, and it 
is no defence for a foreigner charged with a 
crime committed in England, that he did not 
know he was doing wrong, the act not being 
criminal in his own country. R. v. Eaop^ 7 
C, Sr P. 456. 

FOREJUDGER [foritjudicatw], a Judgment 
whereby a person is deprived of, or put by, 
the thing in question. To be forejudged the 
court, is when an officer 6r attorney of any 
court is expelled the same for some offence, 
or for not appearing to an action. 

FORENSIC MEDICINE, Che science which 
applies the principles and practice of the dif. 
ferent branches of medicine to the elucida¬ 
tion of doubtful questions in a court of 
justice. It comprehends, in a more extensive 
sense, medical police^ or those medical 
precepts which may prove useful to the 
legiilature or the magistracy. This science 
is also termed medical jurhprudence, legral 
medicine, and state medicine, 

FORESCHOKE [derelictum], forsaken; dis¬ 
avowed. 

FOREST [foresla, Ital.], an incorporeal 
hereditament, being the right or franchise of 
keeping, for the purpose of venary and 
hunting, the wild beasts and fowls of 
forest, chdse, park, and warren (which means 
in effect all animals pursued in field sports), 
in a certain territory or precinct of woody 
ground and pasture set apart for the purpose, 
with laws and officers of its own, established 
for protection of the game. Manw, Far, 
Latrs. The Charter de Foresta, confirmed 
in Parliament, 9 Hen. III., disafforested 
many forests unlawfully made. Some of 
the royal forests still exist, as New Forest in 
Hampshire, Windsor, and Richmond. 

A forest is, in general, a royal possession, 
chough it is capable of being vested in a 


subject. A forest is a right which the owner 
tlicrt'of (whether sovereign or subject) may 
have either in his own lands or the lands of 
another, dififering from other incorporeal 
hereditaments, which are rights exercised 
over another’s lands. The owner/>f afurrst 
is also considered (notwithstanding the 
general rule, that title cannot be made to 
things fera nntura) as having a qualified 
property in the wild animals of chase, and 
venary there found, as long as they conlinue 
therein. 2 Strp, Com, 17. 

FOREST COURTS, fallen into absolute des¬ 
uetude. '1 bey were instituted for the go¬ 
vernment of the royal forests in different 
parts of the kingdom, and for the puoish- 
ment of all injuries done to the deer or 
venison, to the vert or greensward, and to 
the covert in which such deer were lodged. 
Tliey consisted of the courts of attachments, 
regard, sweinmote, and josttce seat, llie 
court of attachments, woodmote, or forty days’ 
court, was held before the verderors of the 
forest once in every forty days, to enquire 
into all offences against vert and venison. 
The court of regard, or survey of dogs, held 
every third year, for the expeditation of mas¬ 
tiffs.' The court of 8u>einmote, held before 
the verderors thrice in every year, the streins 
or freeholders within the forest composing 
the jnry. It inquir**d into the oppressions 
and grievances committed by the officers of 
the forest, and tried presentments certified 
from the court of attachments against offences 
in vert and venison. The court of jastke^ 
seat, held before the chief justice in eyre, or 
chief itinerant Judge, or his deputy, to bear 
and determine all trespasses within the 
forest, and all claims of franchise, liberties, 
and privileges, and all pleas and causes what¬ 
soever therein arising. This was a court of 
record; but since the Revolution in 1688, 
the forpst laws have fallen into total disuse. 
3 Step. Com, 439. 

FORESTAGE, the doty paid to the sovereiga 
by a forester. Encgc, Load, 
FORESTALLING IHB MARKET, buying 
up merchandize on its wav to market, or 
dissuading persons to bring their goods there, 
or persuading them to enhance the price 
when there. It was an ofifence against public 
trade, hut abolished bv 7 ^ 8 Viet, e. 24. 
FORETHOUGHT FELONY, murder. 

FORFANG, or PORFENG [fore. Sax., before, 
and fangen, to buy], the taking of provisions 
from any person in fairs or markets before the 
royal purveyors were served with necessaries 
for the sovereign. Also the seizing and 
rescuing of stolen or strayed cattle from ibe 
hands of a thief or of those having illegal 
possession of it; also the reward fixed lor 
such rescue. 

FORFEITURE, a punishment annexed by law 
to some illegal act or negligence in the 
owner of things real, whereby the e»ute U 

. transferred to another, who is usually the party 
injured. It is occasioned, Ut, by crimes, as 
treason, felony, Uc .; 2nd, by alienation coo- 
trary to law, as a conveyance in niortmaio» 
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made to corporations contrary to the statute 
)aw,orby panicular tenants, when )ar|(er than 
their estates will warrant; 3rd, by lapse ctf 
a presentation to a church, &c.; 4th, hy si¬ 
mony ; 5tb, by non-performance of condi. 
tioDS; 6tli, hy waste} 7th, bv breach of 
copyhold ciisioms; 8th, by bankruptcy and 
insolvenc?. 2 Bl. Com, chap, xviii. 
FORFEITURE OF MARRIAGE, an ancient 
writ ivhich lay against him who, holding hy 
knight’s service, and being under age and 
unmarried, refused her whom the lord of¬ 
fered him without his disparagement, and 
married another, F. N, JB. 431; Reg. Orig, 
163. 

FORGABULUM, or FORGAVEL, a quit 
rent; a small reserved rent in money, 
FORGERY, the crimen faUi, or the falser 
making of an instrument, which purports on { 
the &ce of it to be good and valid for the 
purposes for which it was created, with a 
design to defraud a person* 

Ihe 9 Geo. IV., c. 32, provided (even be¬ 
fore the late change of law, by which inte- 
resied parties are now allowed to be compe¬ 
tent witnesacs) that the party whose name is 
forged may be a witness tu prove that the 
writing is not his. But proof of forgery by 
comparison of handwriting is not admissible. 
Imitating tbe Great Seal, the Privy Seal, or 
any privy siprnec, the Sign-Manus I, tbe Seals 
of Scotland, or the Great Seal and Privy Seal 
of Iieland, is deemed lorgery. Forging and 
uttering Exchequer bills. Bank of England 
notes, bills of exchange, promissory notes, 
deeds, receipts, orders for the payment of mo¬ 
ney, transfers of stocks, &c., shall be felony. 
It is also felony to have in possession, without 
lawful excuse (such excuse to be proved by 
the party accused), any forged bank note, or 
the like, knowing ti to be forged, or of 
having in possession (without such excuse) 
any frame, mould, &c., for paper, with the 
names of any banker visible in the substance 
of the paper. 11 Geo. IV. and 1 Win, IV., 
c. 66. 

The following is a list of statutes contain¬ 
ing provisions against forgery in particular 
cases:— 

Forgery as to reearflt, &c.8 Hen. VI., 
c. 12; 8 Rich. II., c. 4 ; 2 & 3 Ann , c. 4; 
h&6Anii., c. 18; 7Ann., c, 20; 8 Geo. 

11., c. 6; 52 Geo. 111., c. 143; 1 & 2 Viet., 
C.94. 

As to public and Hocks: —9 Geo. I., 

c. 12; 35 Geo. III., c. 66; 37 Geo. Ill,, c. 
46; 48(^0. III., c. 142; 49 Geo, III., c. 
64; 52 Geo. HI., c. 129; 6 Geo. IV., c. 
53; 10 Geo. IV., cc. 24, 60; 5 Viet,, c. 8; 

5 & 6 Viet., c. 66. 

.4s to securities of putdic companies: —9 
Ann., c. 21; 6 Geo. 11., cc. 4, 11, 18; 39 
Geo. lU^ c. 83; 1 Will. IV., c. 66. 

As to stumps: —10 Ann., c. 19; 12 Ann., st. 
2, c. 9; 3 Geo. 1., c« 7; 0 Geo. I., c. 4; 4 Geo. 

111., c. 37 1 13 Geo. Ill.,cc. 52, 56; 24 Geo. 

111., seas, 2, c. 63; 52 Geo. III., c. 143; 54 
Geo. lli^ cc. 133,144 ; 55 Geo. III., c. 184 ; 

1 Geo. IV., c* 58; 5 Geo. IV., c. 52; 7 & 8 


Geo. JV., c. 28; 9 Geo. IV., c, 18; 2 & 3 
Will. IV.. c. 120; 3 & 4 Will. IV., c. 97; 
6 & 7 Will, IV., c. 69; 3 & 4 Viet., c. 96; 
4 & 5 Vict.,c.58; 5 & 6 Vict.,c.35; 6& 6 
Viet., c. 35; 6 & 7 Viet., c. 86; 7 Viet., c, 
19; 7&8 Viet,, C-.22. 

As to official documents:—2 & 3 Ann., c, 
4; 12 Geo. I., c. 32; 4 Geo. II., c. 18; 32 
Geo. 11., cc. 14, 55; 2.S Geo. III., c. /O; 42 
Geo. HI., c. 116; 46 Geo. III., cc. 45, 69, 
75, 76; 48 Geo. l]l.,c. 82; 50 Geo. III., c. 
41; 52 Geo. HI., c. 143; 63 Geo. III., c. 
151; 54 Geo. III., cc. 133, 151; 67 Geo. 

III, , c. 34; 1 Geo. IV., c. 35; 3 Geo. IV., 
c. 86; 5 Geo, IV., c, 113; 6 Geo. IV,, cc. 
78, 113; 7 Geo. IV., c. 16; 7 & 8 Geo, IV., 
cc. 28, 53; 10 Geo. IV., cc. 24, 50; 11 Geo. 

IV. & 1 Will. IV., c. 20; 2 Will. IV., cc. 
16, 34 { 2 & 3 Will. IV., cc. 1, 106, 120, 
125; 3 &4 Will. IV., cc. 61, 97; 4 & 5 
Will. IV., c. 15; 5 & 6 Will. IV., cc. 24,45, 
51; 6 & 7 Will. IV., cc. 5, 85, 86; 7 Will. 
IV. & 1 Viet., cc. 23, 86; 1 Viet., c. 36, § 
34; 2 & 3 Viet., c. 51; 3 & 4 Viet., cc. 92, 
96; 5 Viet., c. 8; 5 & 6 Viet., cc. 35, 36 ; 6 
& 7 Viet., c. 86; 7 Viet., c. 19; 8 & 9 Viet., 
c. 113. 

It is not necessary to set forth a copy or a 
fac simile of the forged instrument in the 
indictment, a description of it being suffi¬ 
cient. 2 & 3 Wm. IV., c. 123, § 3. Tbe 
capital puni>hment, in all cases of forgery, is 
abolished. 7 Wm. IV. & 1 Viet,, c. 84, § 1, 

FOR1N8ECUS, outlawed, or ou the outside. 

FORINSECUM MANERIUM, a manor as to 
that part of it which lies without tbe town, 
and not included within the liberties of it, 
Puroch, jdntig, 361. 

FORINSECUM SERVITIUM, the payment 
of extraordinary aid. AVa. Gios, 

FORISBANITUS, banished. Mat. Pur, 1245. 

Forisfacere, i. e., e«rtra legem seu consuetudinem 
facere, Co. Lit. 69.—(Forisfacere, i, e,, to 
do something beyond law or custom.) 

FORISFACTURA, forfeit. 

FORISFAMILIATED, put in possession of 
land in a father’s life-time. 

FpRLER-LAND, land in the bisliopric of 
Hereford, which bad a peculiar custom at¬ 
tached to it, but which has been long since 
disused, although the name is retained. 
But, Surv, 66, 

Forma legalis forma essentuRis, ID Co, 100.— 
(Legal form is essential form.) 

Forma non observata infertur adnullatio actus. 
12 Cu. 7*^Form not being observed, a 
nullity of the act is inferred.) 

FORMALITIES, robes worn by fhe magis¬ 
trates of a city or corporation, die., on 
solemn occasions. Encyc. bond. 

FORMEDON, a writ in the nature of a writ of 
right, which was the remedy for a tenant in 
tail on a discontinuance. Abolished by 3 dc 
4 Wm. IV., c. 27, § 36. 

FORM ELLA, a certain weight of above 70 lbs., 
mentioned in 51 Hen. Ilf. 

FORNAGIUM [fournage^ Fr.], the fee taken 
by a lord of his tenant, bound to bake in tbe 
lord’s common oven tinfurao domi4i)i or 
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for a permission to use their own. Plae, 
Pari., 18 Ef/ted, 1. 

FORNICATION, the act of incontinency in 
•ioffie persons; for if either party be mar- 
ned, it is adultery. The Spiritual Court 
takes cognixance of the offence, and by 27 
Geo. 111., c. 44, the suit must be iustituted 
within eight months, and not at all after the 
marriage of the parties offending. 
FORPRISB, an exception or reservation; also 
an exaction. 

FORSjCHEL, a strip of land lying next to the 
highway. 

FORSCHOKE, forsaken. 

FORSES [catatud^ffj, waterfalls. Cam. Brit 
FOR-SPECA, FOR-SPRECA, prolocutor, 
paranymphus. Anc. Inst. Eng. 
FORSPEAKER, an attorney or advocate in a 
cause. BUnmt, 

Forstelturiui eit pwperum depreuor, ei iotius 
eommuniiaiit et patriw puhitcui ifiimicta. 3 
Inst. 196.—(A torestaller is an oppressor of 
the poor, and a public enemy of the whole 
community and country.) 

FORTALICE, a fortress or place of strength, 
which anciently dkl not pass without a spe¬ 
cial grant. 11 Hen. VIL, e. 18. 
FORTHCOMING, acHon of, a process in the 
nature of a foreign attachment. Scotch 
Lam. 

FORTHWITH. When a defendant is ordered 
to plead fortkmith, he must plead within 
twenty-four hours. See Instantbr. 
FORTIA, power, dominion, or jurisdiction. 
Leg. Hen. I, c, 29. 

FORTILITY, a fortified place; a castle; a 
bulwark. 

Foriior eti cutiodia legit quam komimt. 2 Rol. 
Rep. 325.—(The custody of the law is 
stronger than that of man.) 

Fcrtior ei eequicr ett ditpotitio legit qunm 
hominii. Co. Lit, 234.—(The will of the 
law is stronger and more equal than that of 
roan.)_ 

FORTLETT, a place or fort of some strength; 

a little fort. 0. H. B. 45, 

FORTUNA, treasure-trove. 

Fortunam fdciunt judicem. Co, Lit, 167.— 
(They make fortune a Judge.) 
FORTUNE-TELLERS, persohs pretending or 
professing to tell fortunes are punishable 
as rogues and vagabonds. 5 G. IV., c. 83, § 2. 
FORTUNIUM, a tournament or fighting with 
spears; and appeal to fortune therein. Mat. 
Par. 1841. 

FORTY-DAYS^ COURT, the court of attach¬ 
ment in forests, or woodmote court. See 
Forbbt. 

FORUM, the court to the jurisdiction of which 
a party is liable. Forum competent, a com¬ 
petent jurisdiction; forum incompetent, a 
court not authorised to try the cause, Ac. 
FORWARDING MERCHANT, a person who 
receives and forwards goods (commonly 
called a forwarding merchant), who takes 
upon himself the expenses of transportation, 
for which he receives a compensation from 
the owners, but who has no concern in the 
vessels or waggons by which they arc trans¬ 


ported, and no interest in the freight, and is 
not deemed a common carrier; but be is a 
mere warehouseman and agent. Story's Bat 
mentt, 509. 

FOSSA, a ditch full of %vater, wherein women 
committing felony were drowned; also a 
grave. See Furoa. 

FOSSAGIUM, the duty levied on the inhabi- 
tants for repairing the moat or ditch round 
a fortified town. 

FOSSWAY [fostut, Lat., digged], one of the 
four ancient Roman ways through Englaod. 
Trevisa describes it thus:—** ne first sod 
gretest of the foure weyes is called fosse, 
and stretcheth oute of the south into the 
north, and liegyoneth from the corner of 
Coniewaille, and passeth forth by Derea- 
shyre, by Somersete, and forth besides Tet- 
bury, upon Cotteswold, beside Coventre, 
onto Leycestre, and so forth, by wykie 
pleynes toward Newerke, and endeth at 
Lincoln.** Pofychron, 1. i. e. 46. 

FOSTERLAND, lands allotted for the main- 
taitiaiice of a person. 

FOSTERLEAN, the remuneration fixed for 
the rearing of a foster-child. 

FOUNDATION, the founding orbuildiogof 
a college or hospital. The incorpontiuo of 
a college or hospital is the very foundation; 
and he who endows it with laud or other 
proMrty is the founder. 

FOURClllNG, the act of delaying legal pro¬ 
ceedings. 

FOUTGBLD. See Footgb&d. 

FOWLS OF WARREN. While Coke layi 
they are the partridge, quail, rail, phea¬ 
sant, woodcock, mallard, heron, &c.; Man- 
wood says, they are the pheasant and par¬ 
tridge only. Co. Lit. 233 a ; Manw. 95. 

FOY [foi, Fr.], faith; allegiance. 

FRACTION OP A DAY, the law makes no 
fraction of time, but in cases of necessity; 
when, therefore, a thing is to be done upon 
one day, all that day is allowed to do it in. 

FRACTITIUM, arable land. 

FRACTURA NAVIUM, wreck of ahippingat 
sea. 

FRAMPOLE, profiulde, ted quetre. 

FRANCHILANUS, a freeman. 

FRANCHISE, an incorporeal beiedicameot, 
synonymous to liberty. A royal privilege 
or branch of the Crown's prerogative, lob- 
sisting in the hands of a subject. It ariws 
either from royal grants, or from 
tion, which presuppose a grant. ^ The kinds 
are almost infinite, but the principal are 
bodie corporate, the right to hold couit- 
leets, fairs, markets, ferries, forets, chases, 
parks, warrens, fisheries. The remedy for 
disturbance U an action on the case. 

Also, the right of voting in an election for 
a member of Parliament. 

Francus bancus; consuetudo est quad aaeres 
matitorum defuncterum haheunt freneum 
baneum suum de terris sockmanmcrum tenenl 
nomine dotis. Co.Lit. 110.—(Free bench; 
it is a custom that wives of ^ceased hus¬ 
bands have their free bench from the lansb 
held in locage in the same of dower.) 
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Frani^entiJUtem^ fide$ frangatur eidem.^iJjtX 
faith be broken to lilin who breaketh faith.) 

FRANK, a letter that paid no postage. Mein- 
krs of Parliament, peers, &c., bad the pri- 
rile^e of fraukinft their letters, which has 
breo abolisheil since the introdactioo of the 
pesos posta^. 3 & 4 Viet., c. 96. 

FRANFC-ALMOIGN, free alms. A spiritual 
teoare whereby a religious corporation, ag- 
Ifre^te or sole, holds lands of the donor to 
tbem and their successors for ever. They were 
discharged of all other except religious ser¬ 
vices, and the trimoda neeessitas. It differs 
froBs tenure b? divine service, in that the latter 
lias certain divine services to perform, but 
the latter, as its name imports, is free. This 
teoare is expressly excepted in the 12 Car. 
11., c. 24, § 7» and therefore subsists, in 
many instances, at this day. 

FRANK-BANK. See Frsk-Bbnch. 

FRANK-CHA8B, a liberty of free chase. 

FRANK*F££, freehold lands exempted from 
til services, but not from homage. 

FRANK-F£RM, lands or tenements, changed 
in the natnre of the fee by feoffment, &c., 
oat of knight service, for certain yearly ac- 
koowledgments. BnVtoa, c. 64. 

FRANK-FOLD. See Foloaob. 

FRANK-LAW, the benefit of the fee and 
common law of the land. 

FRANK-MARRIAOE [ta libero mort/apto], 
t species of entailed estates, now grown out 
of use, but still capable of subsisting. 

Where tenements are given by one to an¬ 
other, together with a wife, who is a daughter 
or cousin of the donor, to hold in frank* 
msrriige, the donees shall have the tene¬ 
ments to them and the heirs of their two 
bodies begotten, s*. c., in special tail. For 
the wordJramJt^marrioffe, vi termini, both 
creates and limits an inheritance, not only 
supplying words of descent, but ^so terms 
of procreation. The donees are liable to no 
service except fealty, and a reserved rent 
woald be void, until the fourth degree of 
coBsangniniiy be past between the issues of 
the donor and donee, when thev were capable 
by the law of the church of intermarrying. 
Litt. § 19. 

FRANIC-PLEDGE, a surety to the sovereign 
for the good behaviour of freemen. Living 
under Imk-pledge has been termed living 
under law. Fleta, i. 47* 

FRANK-TBNEMENT [libemm tenementum], 
t freehold estate. 

FRANKLIN, a steward; a bailiff of land. 

FRAS3ETUM, a wood or wood-ground, where 
ab-trees grow. Co. Lit. 4. 

PRATER CONSANGUINEUS, a brother by 
the Esther’s side. 

Fraier fmtri uterino non mecedei in keereditate 
peternS. —(A brother shall not succeed an 
uterine brother in the paternal inheritance.) 

This maxim is now superseded $ for, by 
3 & 4 Wm. IV., c. 106, § 9, it is enacted 
that the half-blood shall inherit next after 
any relation in the tame degree of the whole 
blood and his issne,.where the common an¬ 
cestor is a male, and next after the common 


ancestor where a female, so that the brother 
of the ^If-blood, on the part of the father, 
shall inherit next after the sisters of the 
whole bluufl on the part of the father and 
their issue, and the brother of the half-blood 
on tiip part of the mother, shall inherit next 
after the mtulier. 

PRATER NUTRICIUS, a bastard brother. 

PRATER UTERINUS, a brothers by the 
mother’s side. 

FRATERNITIES, bodies corporate. 

FRATRES CON JURAT], sworn brothers, or 
companions for the defence of their sove- 
rel<rn. 

FRATRIAGE, a younger brother’s inheritance. 

FRAUD, all deceitful practices in defrauding 
or endeavouring to defraud another of his 
known right, by means of some artful device, 
contrary to the plain rule of common 
honesty. It is condemned by the common 
law, and punishable according to the hein¬ 
ousness of the offence. 

Lord Harkwicke has enumerated five 
species of fraud: 1st, fraud arising from 
facts and circumstances of imposition, which 
is the plainest case; 2ad, fraud may be 
apparent from the intrinsic value, and subject 
of the bargain itself, such as up man in his 
senses, and not under delusion, would 
make on the one band, and as no honest or 
fair man would accept on the other; which 
are inequitable and unconscionable bar¬ 
gains, and of such even the common law 
has taken notice; drd, fraud which may be 
presumed from the circumstances and con¬ 
dition of the parties contracting; and this 
goes farther than the rule of law, which 
is, that fraud must be proved, not presumed; 
but it is wisely established in this court, to 
prevent taking surreptitious advantages^ of 
the weakness or necessity of another, which, 
knowingly to du, is equally against con¬ 
science as to take advantage of his igno¬ 
rance; 4tb, fraud may be collected or 
ioferred in the consideration of a court of 
equity, from the nature and circumstances of 
the transaction, as being an imposition and 
deceit on other persons not parties to the 
fraudulent agreement; and 6th, fraud in what 
are calling catching bargains with heirs, re¬ 
versioners, or expectants in the lifetime, &c., 
of the parents, which indeed seem to fall 
under oneor more of the preceding heads. 

It is, however, impossible to lay down a ge¬ 
neral proposition that shall completely com- 
atitute fraud, and any rule that may be estab¬ 
lished cannot, from the very nature of fraud, 
be invariable. Fraud is infinite. ** Creoeit in 
orbe The ingenuity of mankind u ever 

anxious, ever striving to entangle In its 
meshes the unwary and the inexperienced, 
and were courts of equity to prescribe the 
limits of their relief against fraud, or to 
define strictly the species of evidence receiv¬ 
able in support of it, their decrees would be 
ineffectual and continually eluded by man’s 
ever active ingenuity; to afford, therefore, 
complete protection from the lamentable 
turpitude of humanity, new priodplet must 
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be created to meet new species of fraud. 
Criminnl fraud is not recognizable by an 
equity court, but only civil fraud, in all cases 
of which, the remedy does not die with ihe 
person, but the same relief may be obtained 
against the representative of the person 
committing the fraud. The Statute of 
Limitations cannot be plea^led to a bill for 
the discovery merely of a fraud. ** No length 
of time,” most emphatically observed. Lord 
Erikine, ** can prevent the iinkennelliog of 
fraud.” And Lord Nnrthington said, ” The 
next question is in effect whether delay will 
purge a fraud } Never, while I sit here. 
Every delay arising from it adds to its in¬ 
justice, and multiplies the oppression.” 
j4lden v. Gregory, 2 Eden 285. 

Equity has concurrent jurisdiction with 
courts of law in all cases of fraud noi penal, 
with the exceptions of fraud in oiitaining a 
will relating to real estate, which exclusively 
belongs to the consideration of a court of law, 
and in obtaining a will, relating to persona 
estate, which is exclusively decided upon in 
the Spiritual Court. 

'fhe following roles have been laid down 
upon the subject of fraud. 

1. Theruleoflawasto fraud is considered 
as a good rule in equity, viz., that fraud is 
never to be presumed; it must be proved 
either expressly or by necessary consequence 
from the acts done: ” Dolumnon nisiperspkms 
indieiis prodari convenit but that may be 
a fraud in equity (where it is said* there may 
be presumptive traud), which is not so at law. 

2. An impeached deed cannot be supported 
by evidence of considerations wholly different 
from those alleged in it. 

3. If the principal in a fraud be released, 
parties who would have been secondarily 
liable cannot be proceeded against. 

4. A deed cannot be set aside in part for 
fraud. If set aside at all, ii must be set aside 
in ioto, and if obtained by fraud, it will beset 
aside in toto, though innocent persons are 
interested under it. 

If an instrument be obtained from persons 
ignorant of iheir rights, but whose rights are 
knoun to the party obtaining the instrument, 
a court of equity will relieve, even though 
no fraud or imposition have been practisea. 

Suppressio vert (suppression of truth), or 
suggettio faUi (suggestion of falsehood), in 
solemn conveyances, releases, or agreements, 
will afford a sufficient ground for setting 
them aside. 

There are a variety of cases where a person 
standing by, and by silence contributing to a 
fraud, has been compelled to remedy the 
mischief his fraudulent silence has occasioned. 

There is no case where mere inadequacy 
of price, independent of other circum¬ 
stances, has been held sufficient to set aside 
a transaction. A bargain may be hard and 
unconscionable, and yet valid, unless the in¬ 
adequacy of price is such as ** shocks the 
conscience,** and amounts in itself to con¬ 
clusive and decisive evidence of fraud in the 


that a man would start at the bare nifation 
of it: but inadequacy, is not to be measured 
by a little on one side or the other, hy ihi« 
or that excess; if so, where shall we mi 
anchor ? 

A voluntary conveyance (unless obtained 
by imposition or fraud, as from a per*on of 
weak intellect,) is good against the party 
making it, though cancelled, and against all 
subsequent acts of (be donor, wbeiher l>y 
deed or will, though the devise be for the 
payment of debts, for the court ” will out 
loose the fetters the party hath put upon 
himself; but he must lie down under his 
own folly.” But as against purchasers as 
well of equitable as legal estates fora valuable 
consideration, even where the purchase was 
made with notice of the pri<ir setilemeot 
and also os against those who were cre¬ 
ditors at the time of the making of it. a 
voluntary conveyance is void. 27 
c. 4. 

A settlement, however, though voluntary 
at first, and therefore bad as against credi¬ 
tors and purchasers, may afterwards become 
good, even against them; as, where the ob¬ 
ject of the settlement sells to another; or 
where a father settles lands on a daughte r, 
and a person marries her in confidence of 
such settlement, it may be enforced. 

Although drunkenness is a kind of insa¬ 
nity for the time, yet as it is of iu owu 
procuring,' it shall not turn to his avail, 
either to derogate from his art, or to lessen 
his punishment, for it is a great offence in 
itself; and this holds as well to hi» life, bis 
lands, bis goods, or anything concerning 
him. It seems, however, that equity will 
relieve in this case, especially if it were 
caused by the fraud or contrivance of the 
other party, and he is so excessively drunk 
that be is utterly deprived of the use of 
reason or onderstanding; for it can by no 
means be a serious and deliberate consent; 
and without this, no contract can be binding 
by the law of nature. Where a pliuniiff did 
not even contribute to make the defendant 
drunk, but entered into an agreement with 
him when drunk, and a bill was filed for a 
specific performance, it was dismissed tvith 
costs. And so, althongh there is no direct 
proof that a man is non compos, or delirious, 
yet, if he be of a weak uuderatanding, and 
he harrassed and uneasy at the time; or if 
the deed be executed in esetremis (in the 
last moments}, or during a paralysis, it 
cannot be supposed lie had a miod adequate 
to the business be was about, and might, 
therefore, more easily be imposed opun, 
esjiecially if the provision in ^be deeo be 
something extraordinary, or the conveyance 
is without any consideration. 1 Fon6. Eq. 
67 ; Butler v. Mulvihill in D. P., 1 Bli. 137- 
Where deeds are set aside for fraud, tbej 
will generally be permitted to stand as a 
security for what is really due. Whsrton ▼. 
May, 5 Ves. 59 s I Madd. Prin. of Equity, 
tit. Fraud. 


transaction. The inequality roust be so gross, FRAUD, CONSTRUCTIVE, such ucU ot 
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coDtracrs as, tboagh not oriitinatinfif in any 
actual e?il desi^, or contrivance to perpe¬ 
tuate a positive fraud or injury upon other 
l>praons, yet, liy their tendency to deceive or 
fuisleafl other person?, or to violate public 
or private confidence, or to impair or injure 
tbe public interests, are deemed equally 
reprehensible with positive fraud, and there¬ 
fore are proliibiie<i by law, as within the 
»aine reason and mischief, as acts and 
contracts done xaa/o antmo. 

Thus in order to prevent injustice and 
dmt out all inducement to perpetuate a 
wmn^, certain cases are held to be fraudu¬ 
lent, because they are contrary to tome 
/general policy, or to some fixed artifi¬ 
cial le^ principle, as marriaipe-brokera^e- 
bonds, contracts in restraint of trade. Other 
transactions again grow out of some special 
confidential or fiduciary relatioDl>etween the 
parties, or some of them, which are watched 
with especial jealousy and solicitude, because 
they afford the power and the means of 
taking undue advantage or of exercising 
nndae influence over otners: such are trans¬ 
actions between parent and child, attorney 
and client, principal and agent or surety, 
guardian and ward, trustee and cestui o^ue 
trust, partners, &c. Others again are or a 
mixed character, combining, in some degree, 
the ingredients of the preceding, with others 
of a peculiar nature; but they are chiefly 
prohibited, because they operate substantially 
as a fraud upon the private rights, interests, 
duties, or intentions of third parties; or 
uoconscientioutly compromise, or injnriously 
affect the private Interests, rights, or duties 
of the parties themselves, such as secret 
composition-deeds, voluntary conveyances, 
&c. 1 Story*s Eq, Juritp, 213. 

FRAUDS AND PERJURIES, SMuie of, 
29 Car. II., c. 3, A. D. 1677. It enacts, for 
the prevention of many fraudulent practices, 
that all agreements respecting land shall be 
in writing, except leases not exceeding three 
vfsrs, two-thirds of tbe value being reserved 
for rent. Also all assignments and surren¬ 
ders, all real property contracts, declarations 
of trust, except by implication and personal 
eogagemenis above 10/., are to be in writing. 

Tbe5tli, 6th, 12th, I9th, 20tb, 2l8t, and 
2!2d are revoked by 1 Viet., c. 26, fi 2. 

** This statute carries its influence,'^ re- 
(iisrks Mr. Chancellor Kent (2 Comm, 494, 

a. rf), “ through the whole bod^ of Ameri- 
caB civil Jniisprudence, and is, in many res¬ 
pects, the most comprehensive, salutary, and 
important legislative regulation on record 
affecting Che security of private rights.” Sir 
Matthew Hale is supposed to have framed 

b. ** Every line of it deserves a subsidy,” it 
has been said. It cost, however, for ex- 
plvning its provisions in our courts of law 
and equity, 100,000/. 

fraudulent CONVEYANCES, Statutes 
ffl'shu/, 13Ertz.,c.5,A.D.1570, made perpe¬ 
tual by 29 £llz., c. 5. It enacts that every 
coovevance of lands, hereditaments, goods, 
and chattels, or of any lease, rent, common, 
or other profit or charge, out of lands, &c., by 


writing or otherwise, and every bond, suit, 
judgment, and execution to be bnd or made 
with the intent to defraud creditors or others 
of their actions, suits, debts, accounts, da¬ 
mages, penalties, forfeitures, iieriots, mortu¬ 
aries, and rebels, shall be deemed (only as 
airainst that person, his heirs, executors, 
administrators, and assigns, whose actions, 
&c., are or shall tie any way disturbed, de¬ 
layed, or defrauded) to be utterly void. 

The 27 Eliz., c. 4, § 2, made perpetual by 
39 Eliz., c. IB, enacts that every conveyance 
of lands, tenements, or other hereditaments 
whauoever, hail or made with the intent and 
purpose to defrand and deceive any person 
or persons, bodies politic or corporate, who 
shall purchase tbe same, shall be deemed 
and taken (only as against that person or 
persons, body j^litic or corporaie, his and 
their heirs, successors, executors, adminis¬ 
trator?, and assigns), to be utterly void, 
frnitrate, and of none effect. 

The deeds which are rendered void by these 
statutes are of two sorts:—1. Deeds made 
with an express intent to defraud creditors 
or subsequent purchasers. 2. Deeds made 
upon good but not valuable considerations, 
which are usually called voluntary convey¬ 
ances. Roberts^ Eisoff on Fraud, Cone, 

FRAUNC PERME. See Frank*Fbrm. 

FrauB eet eelare Jraudem, 1 Vem. 270.—(Tt 
is fraud to conceal fraud.) 

Fraus est odiosa et non preetumenda, Cro. 
Car. 550.—(Fraud la odious and not to be 
presumed.) 

Fraus et dolus nsmini pa/roci»art debent. 3 
Co. 78.— (Fraud and deceit ought to be 
defended to no person.) 

Fraus et jus nunquam cohabitant. Wing. 680. 
—(Fraud and justice never agree together.) 

Fraus latet in ^eiiera/i5tfs.—(Fraud lies hid in 
general expressions.) 

Fl^US LEGIS (fraud of law), using legal 
proceedings with a felonious purpose. 

F'ous meretur frandem. Plow. 100.—(Fraud 
merits fraud,) 

FRAXINETUM, a wood of ash trees. 

FRAY. Sec Affray. 

FRED, peace. 

FREDSTOLE, or FRIDSTOLL, sanctuaries, 
seats of peace. G/bson^s Camden. 

FREDUM, a composition anciently paid by a 
criminal to he freed from prosecution, of 
which the third part was lodged in tbe Ex¬ 
chequer. 

FREDWIT, a liberty to hold courts and make 
amerciaments. 

FRCE'BENCH [sedes /i4era], that estate in 
copyhold which a wife has on her husband’s 
death for her dower, according to enstoro: 
it is said the wife ought to be espoused a 
virgin, and is to hold the land only so long 
as she lives sole and continent. Kitch. 102. 
This interest is unaffected by the Dower Act, 
3 & 4 Wm. IV., c. 105. 

FREE-BOARD, ground claimed in some 
places, more or less, beyond or without tbe 
fence,. said to be two feet and a half. Mon. 
Aag., t. 2, p. 141. 

FHEE-BOROUGH MEN, such great men as 
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did oot engage like the frank-pledi^e men fur 
their decennier. 

FRE E-CHAPEL, a place of worehip, so called 
because not liable to the visitaliaii of the 
ordinary. It is always of royal foundadon, 
or founded at least by private persons to 
whom the Crown has granted the privilege. 
I Burn*t E. L. 298. 

FREE-FISHERY, a royal franchise, being the 
exclusive right of fishing in a public river. 
Grants of this description cannot now be 
made, the Great Charier and its coudrma- 
tions prohiliitiog it. 

FREEHOLD, such an interest in lands of 
frank-tenement as may endure not only 
during the owner’s life, but which is cast 
after ms death upon the persons who suc¬ 
cessively represent him, according to certain 
rules elsewhere explained. Such persons are 
called heirs, and he whom they thus repre¬ 
sent, the ancestor. When the interest 
extends beyond the ancestor’s life, it is called 
a freehold of inheritance, and when it only 
endures for the ancestor’s life, it is a freehold 
not of inheritance. An estate to be a free¬ 
hold, must possess these two qualities: 1. 
Immobility, that is, the property must be 
cither land, or some interest issuing out of 
or annexed to land; and, 2, a sufficient 
legal indeterminate duration; for if the 
utmost period of time to which an estate 
can endure be fixed and determined, it 
cannot be a freehold, 

FREB-HOLDER, he who possesses a freehold 
estate. 

FREE-MAN [liher homo'], an allodial pro¬ 
prietor ; one born or made free of certain 
luuiticipal immunities and privileges. 

FREE-MAN’8 ROLL, a list of all persons 
admitted burgesses, or freemen of those rights 
which are reserved by the Municipal Corpora¬ 
tion Act (5 &6 Wm. I V.,c. 76)»as distinguished 
from the burgesses newly created by the act, 
and entitled to the rights which it newly 
confers, who are entered on the burgess-roll. 

FREE-SERVICES, such as were not unbe¬ 
coming the character of a soldier or a free¬ 
man to perform, as to serve under his lord in 
the wars, to pay a sum of money, or the like. 

FREE-WARREIn, a royal franchise, granted 
by the Crown to a subject for preservation, 
or custody of beasts and fowls of warren. 

FREIGHT, the sum paid by the merchant or 
other person hiring a ship or part of a ship, 
for the use of such ship or part, during a 
specified voyage, or fora specified time. The 
freight is roost commonly fixed by the charter 
party, or bill of lading, but in the absence of 
any formal stipulations on the subject, it 
would be due according to the custom or 
usage of trade. In the absence of an express 
contract to the contrary, the entire frdght is 
not earned until the whole cargo be ready 
for delivery, or has been delivered to the 
consignee, according to the contract for its 
conveyance. McCuUoch^s Com. Diet. 

FREND-WITE [freond, Sax., friend, and 
wite, mulct], a fine exacted of him who 
harboured ah outlawed friend. 


Freauentia actus muUum operatur. 4 Co. 79.— 
Crhe frequency of au act operates mneh.) 

FRESCA, H'esh water. 

FRESH DISSEISIN,that disseisinwhirhsper- 
son might formerly seek to defeat of hiinwlf, 
and by his own power, without resorting to tl>f 
law; as where it was not above fifteen dayi 
old, or of some other short cominiMuce. 
Britten, e. 5. 

FRESH-FINE, a fine that had been Ipvieil 
within a vear past. 

FRESH-FORCE, a force newly done in any 
city, borough, &c. 

FRESH SUIT, or PURSUIT, such a preieot 
and earnest following of a robber as never 
ceases from the robbery until appreliendon. 
The party pursuing will tlien have his gootb 
hack again, which otherwise are forfeited to 
the Crown. 

FRETUM BRITANNICUM, the stnigfati 
between Dover and Calais. 

FRETTUM FRECTUM, the freight of a bhip; 
freight money. 

FRJBOURGH, or FRlTHBURGH, the Nor- 
man term for frank-piedge. 

FRIENDLESS MAN, an outlaw, because be 
was denied all help of friends. 

FRIENDLY SOCIEI IES, associations sup¬ 
ported by subscription for the mutual relief 
and maintenance of its members or their 
wives, children, relations, and nominees, 
against certain casualties, as those of sickness, 
infancy, advanced age, widowhood, Ac. Tlie 
statutes governing them are the 10 Geo. IV., 
c. 66; the 4 & 5 Win. IV., c. 40; and the 
3 & 4 Vict. c., 7S. 

FRIAR [/kaler, Lat., brother], au order of 
religious persons, of whom there were four 
principal branches, viz.: 1. Minors, Grey 
Friars, or Franciscans; 2. Auirustines; 
Dominicans, or Black Friars; 4. WhiieFrian, 
or Carmelites, from whom the rest descend. 

FRILING, or FREOLING [freoh. Sax., free 
and /mg, progenies], a freeman bom. 

FRISCUS, fresh uncultivated ground. 3/vi* 

Ang^., I. 2, p. 66. 

FRITH-BORG, frankpledge. 

FRITHBREACH, the breaking of the peace. 

FRITHGAR, the year of jubilee, or of meet¬ 
ing for peace and friendship. 

FRITHGILD, a guildhall; a company or fn- 
temity for the maintenance of peace and se¬ 
curity; also a fine for breach of the peace. 

FRITHMAN, a member of a company or fra¬ 
ternity. 

FRITH-SOCN, FRITH-STOL, an asylum; 


sanctuary. 

FRITHSOKE, FRITHSOKEN, the right or 
liberty of frankpledge. 

FRITH-SPLOT, or FRITH-GEARD, a spot 
or plot of land, encircling some stone, tree, 
or well, considered sacred, and therefore 


affording sanctuary to criminals. 

FRODMORTEL, or FREOMORTBL, an im¬ 
munity for committing manslaughter. 

FRUCTUS INDUSTRIALES, emblements. 

FRUMGYLD, the first payment made to the 
kindred uf a person slain, towards the re- 
coinpence of hts murder. 
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FRUMSTOL, oHi^oal or paternal dwelling. 
jine. l»9t, Knr. 

111U8CA TER&E, waste and desert lands. 

FRUSSURA, a breaking; ploughing. 

fnatrk estwtaUia qua mmqmm venit in ae- 
tuBL 2 Co. 51.—<The power which nerer 
comes into act, is in vain.) 

Fnutri^ igpectatur eventus eujus efectui nuUus 
seqtdiur, 5 Co. £ccl. L.—<An gvent is 
viiioly expected whose no effect follows.) 

Frttstrk fenmtur leges nisi suhditis et obedieniu 
bus, 7 Co. IS.—(Laws are administered in 
rain unless to those sohject and obedient.) 

Fmtrb fit per plnra^ quad fieri potest per pau^ 
ciora, Jenk. Gent. 68.—(That is done vainly 
by many things, that might be done by less.) 

Frattrk legis auanUum quarit qui in legem com- 
mittit, (Vainly does be who offends against 
law, seek the help of law.) 

Frustrh petis quod statim alteri reddere cogeris, 
Jeok.Cent.256.—(Vainly you beg that which 
you may immediately force another to re¬ 
store.) 

Frustrh probatur quod probatum non relemt. 
—(Tliat is vainly prov^ which, being provecl, 
would not aid the matter in question.) 

FRU8TRUM TERRiE, a small piece or par¬ 
cel of land. 

FRUTECTUM, a place where shrubs or herbs 
?row, 

FUYMTH. FYRMTH, the affording harbour 
and entertainment to any one. Anc, Inst, 

Enfr. 

Fl-ACtE. See Fumaob. 

FUER, flight. It is of two kinds :—(l)/tfcr 
in/mt^ or in facto^ where a person does ap- 
pareoily and corporally flee; (2) fuer in leg, 
or is leg's, when being called In the county 
court he does not appear, which legal inter¬ 
pretation makes flight. 

FUGA CATALLORUM, a drove of cattle. 

FlKiACIA, a chase. 

FLGAM fecit (be has made flight), said of 
a person who is found by inquisition to have 
M for felony, flee., upon which forfeiture 
«f goods took place. Not now practised. 
7 4r 8 Geo. IF,, c. 28, § 5, 

In Scotland, where a criminal does not 
«bey the citation to answer, the court pro- 
iio'ioces sentence of fugitaiion against him. 
wbich induces a forfeiture of goods and 
chattels to the Crown. 

FUGATIO, a privilege to hunt. Blount, 

FUGATORES CARRUCARUM, waggoners, 
who drive oxen without beating or goading. 
Flets, I, 2, c. 78, 

FULL AGE. See Agb. 

FULLUM AQUiE, a fleam or stream of 
water. 

FUMAGE, or FUAGE (vnlgarly called smoke^ 
Mtkisgs), a tax paid to the sovereign for 
every house that had a chimney. It is pro¬ 
bable that the henrth^moneg, imposed by 
13 & 14 Car. 11., c. 10, took its original 
bence. This hearth-money was declared a 
great oppression, and abolished by 1 W. & 
St. I, c. 10; but a tax was afterwards 
laid upon all bouses, except cottages, and 
tipen all windows, by 7 Wm. III., c. 18. 


FUNCTION [/ungor, Lat., to perform], em¬ 
ployment ; discharge of office. 

FUNCTUS OFFICIO (discharged from duty). 

Fundatio est quasi fundi datio ; et appellatione 
fundi eedifiaium et ager continentur, 10 Co. 
33.—(Fuudatiou is, as it were, a giving of re¬ 
venue or fund ; and under the term, ** fun¬ 
dus,*' building and land are comprised.) 

FUNDI PATRIMONIALES (lands of iuhe- 
ritance). 

FUNDITORES, pioneers. 

FUNDS, pufUic, the name given to the public 
funded debt due by government. 

The practice of borrowing money in order 
to defray a part of the war expenditure 
began, in this country, in the reign of Wil¬ 
liam Ill. In the infancy of the practice, it 
was customary to borrow upon the security 
of some tax, or portion of a tax, set apart as 
a fund for discharging the principal and in¬ 
terest of the sum borrowed. This discharge 
was, however, very rarely effected. The 
public exigencies still continuing, the loans 
%vere, in roost cases, either continued, or the 
taxes were again mortgaged for fresh ones. 
At length the practice of borrowing for a 
flxetl period, or, as it is commonly termed, 
upon terminable annuities, was almost en¬ 
tirely abandoned, and most loans were made 
upon interminable annuities, or until such 
time as it might be convenient for govern¬ 
ment to pay off the principal. 

In the beginning of the funding system, 
the term ** fund'* meant the taxes or funds 
appropriated to the discharge of the princi¬ 
pal and interest of loans; those who held 
government securities, and sold them to 
others, selling, of course, a corresponding 
c:laim upon such fund. But after the debt 
began to grow large, and the practice of 
borrowing upon interminable annuities bad 
been introduced, the meaning attached to 
the term **fund" was gradually changed; 
and instead of signifying the security upon 
which loans were advanced, it has, for a long 
time, signified the principal of the loans 
themselves. 

The different funds or stocks constituting 
the public debt are the following;— 

I. Fuads bearing interest at three per 
cent. 

(ff) South Sea Debt and /ffluni/fw,—This 
portion of the debt, amounting on the 5ih of 
January, 1843, to 10,144,584/., is all that now 
remains of the capit^ of the once famous, or 
rather infamous, 8outh Sea Company. The 
Company has, for a considerable time past, 
censed to have any thing to do with trade: 
so that the functions of the directors arc 
wholly restricted to the transfer of the 
Company’s stock, and the payment of the 
dividends on it; both of which operations 
are performed at the South Sea House, and 
not at the Bank. Tlie dividends on the 
Old South Sea Annuities are payable on the 
5th of April and 10th of October; the 
dividends on the rest of the Company’s stock 
are payable on the 5th of January and 5th 
of July. 
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(h) Debt due to the Bank of England. 
—•This consrats of the sum of 11,015,100/., 
lent by the bank to the public at three per 
cent., dividends payable on the 5th of April 
and 10th of October. This must not he con¬ 
founded with the bank capital of 10,914,750/., 
on which the stockholders divide. The divi¬ 
dend on the latter has been seven per cent, 
since 1839. 

(c) Bank annuities created in 1726.—^The 
capital is irredeemable; and bein^r small, in 
comparison with the other public funds, and 
a stock ill which little is done on speculation, 
the price is generally, at least, one per cent, 
lower than the three per cent, consols. 

(d) Three per cent, consols, or consolidated 
annuities. —^This stock forms by much the 
largest portion of the public debt. It had 
its orifnn in 1751, when an act was passed 
consolidatinjgr (hence the name) several sepa¬ 
rate stocks, bearing an interest of three per 
cent., into one general stock. 

(e) Three per cent, reduced annuities .— 
This fund was established in 1757. It con¬ 
sisted, as the name implies, of several funds 
which had previously been borrowed at a 
higher rate of interest j but, by an act passed 
in 1749, it was declared that such holders 
of the funds in question ns did not choose to 
accept in future of a reduced interest of 
three per cent., should be paid off—an alter¬ 
native which comparatively few embraced. 

II. Funds bearing more than three per 
cent, interest. 

(a) Annuities at 3h per cent., 1818.—This 
stock was formed in 1818, partly by a sub¬ 
scription of three per cent, consolidated, 
and three per cent, reduced annuities, and 
partly by a subscription of exchequer bills. 
It was made redeemable at par any time 
after the 5th of April, 1829, upon six months’ 
notice being given. Dividends payable on 
the 5th of April and lOtb of October. 

(5) Reduced di per cent, annuities. —This 
stock was created in 1824, by the transfer 
of a stock bearing interest at four per cent, 
(old four per cents). It is redeemable at 
pleasure. Dividends payable 5th of April 
and lOth of October. 

(c) New ^percent, annuities —This stock 
was formed by the 11 Geo. III., c. 13, out 
of the stock known by the name of ** new 
four per cents.,” amounting, on the 5tli of 
January, 1830, to 144,331,212/. The holders 
of this four per cent, stock bad their option 
either to subscribe it into the new 3i per 
cent, annuities, or into a new five per cent, 
stock, at the rate of 100/. four per cents, for 
701 . five per cents. Dissentients to be paid 
off. Only, 467,713/. new^ five per cent, 
stock was created under this arrangement. 
The sum required to pay dissentients was 
2,610,000/. The new 3i per cent, stock 
thus created, amounted, on the 5th of Janu¬ 
ary, 1843, to 144,632,521/. Dividends pay¬ 
able 5th of January and 5th of July. 

(d) New five per cent. 

III. Annuities. 

(a) Long Annuities. annuities 


were created at different periods, but they 
all expire together in 1860. They were 
chiefly granted by way of premia or donceuri 
to the subscribers to loans. Payable on the 
5th of April and 10th of October. 

(5) Aunuities,per 4 Geo. IF., c.22 .—^This 
annuity is payable to the Bank of England, 
and is commonly known by the name of tlie 
” Dead Weight ” annuity. It expires in 
1^67. It is equivalent to a perpetual annuity 
of 470,319/. 10#. 

(c) Annuities per 48 Geo. ill., 10 Geo. IF., 
e. 24, and 3 & 4 Will. IV., c. 14.—^Thcse 
acts authorised the coinmissionens for the 
reduction of the national delit to grant an- 
nuities for terms of years, and life annuities, 
accepting in payment either money or stock, 
according to rates specified in tables, to be 
approved by the Lords of the Treasury. No 
annuities are granted on the life of any no¬ 
minee under fifteen years of age, nor in any 
case not approved by the commissioners. 
Annuities for terms of years not granted fur 
any period less than ten years. These an¬ 
nuities are transferable, but not in paru or 
shares. Those for terms of years, payable 
5th of January and 5th of July; and those 
for lives, 5tb of April and 10th of Octolier. 

Foreign funds. —Exclusive of the funded 
and unfunded debt due by the British Go¬ 
vernment, more than nineteen-twentieths of 
which is held by British subjects; our coun¬ 
trymen are also large creditors of foreign 
states. 

With the exception of Spain, the interest 
on the debts of most European states is paid 
with great regularity; and their funds mrm 
what may, on the whole, be reckoned, at 
least so long as peace is preserved, a pretty 
secure investment. Our countrymen are 
also large creditors of the new South Ame¬ 
rican States, and of the United States of 
North America. Owing, however, to ibe 
anarchy in which the former have been al¬ 
most constantly involved, and the consequent 
want of power, and probably also of inclina¬ 
tion on the part of their rulers, to make any 
adequate provision for the payment of their 
debts, a large arrear of interest has, iu uio^t 
instances, been allowed to accumulate, vrith 
blit little prospect of its being speedily re¬ 
duced. McCulloch's Comm. Diet. 

FUNDUS. The primary signification of this 
word appears to be, the bottom or foundatiun 
of a thing; and its elementary part (/vJ) 
seems to be the same as that of fiv6, 6s, and 
uv9, pkr, the n in fundus being used to 
strengthen the syllable. The conjectures of 
the Latin writers as to the etymology of 
fundus, may be safely neglected. Fundus is 
often used as applied to land, the solid #«6- 
stratum of all man’s labours. Smith Diet, rf 
Antiq. 

FUNERAL CHARGES. An executor or ad¬ 
ministrator should bury the deceased testa¬ 
tor or intestate in a manner suitable to the 
estate he has left, which will be aliowcit 
before all other debts and charges; botif 
the personal representative be gxtravagant. 
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lie rommiu a dewstami^ which will be pre¬ 
judicial lo himself and not to the creditors 
or le^teee. 

FUNGIBLE^, moveable ^oods, which may be 
estimated by weight, number, or measure; 
such as com, wine, or money. 

FURaNDI, animus (an intent of stealing). 
FURCA [ fkrkah, Heb., to divide], the gallows. 
FURCAM ET FLAGELLUM (the gaUows 
lodwhip), the meanest of all servile te- 
Dorei, when the bondman was at his lord’s 
disposal, both life and limb. 

FURlGEWUM, a mulct paid for theft. 
FURIOSITV, madness, as distinguished from 
/«/iri/jf or idiotcy. 

Foiofsf absentis loco e$t. Non mvUhn dis- 
taU i bruits qui ratione carent. 4 Co. 126. 

Ulan furious is like a man who is ab¬ 
sent. Those who want reason are not far 
removed from brutes.) 

Fsnosus solo furorepunitur, Co. Lit. 247.-- 
{\ madman is punisbetl by his madness 
ikine.) 

FuHosus sHpvlare non potest, nec aliquid nego- 
tism agere, qtn non intelligit quia agit. 4 
Co. 126.—(A madman who knows uot what 
he does, cannot make a bargain, nor transact 
any business.) 

FURNAGIUM. See Fornagxum. 
aRST AND FONDUNG, time to advise 
nr take counsel. 

further advance or CHARGE, a 
second or subsequent loan of money to a 
mortgagor by a mortgagee, either upon the 
same security as the original loan was ad- 
raaced upon, or an addithmal secuiity. 
Equity considers the arrears of interest on a 
luongage security converted into principal 
by agreement betiveen the parties, as a fur¬ 
ther advance. 

FURTHER assurance, covenant for, one 
of the usual conventions entered into by a 
vendor for the protection of the vendee’s 
interest in the subject of purchase. It seems 
to be cooBned to an assurance by way of 
conveyance, and not to extend to further 
oUigatiuns to he imposed on the covenantor 
hv wav of covenant. 2 Sug, V, 4* F. 9S, 
103; fVoodMVs Land, if Tent, 491. 
further DIREUnONS. When a Master 
ordinary in Chancery has made a report in 
pursuance of a decree or decretal order, 
tite cause U again set down before the Judge 
who made the decree or order, that it may 
be procee^led with and completed. Where 
a Master makes a separate report, or one not 
in pursuance of a decree or decretal order, 
a petifion for consequential directions should 
be presenteti, since tlie cause cannot be set 
down for further directions under such cir- 
niuistaoeea. 

FURTUM, theft; robbery. 

Fsriuu est contrectaiio rei aHemo fraudulenta, 
cum ostmo ftnrandi, invito iUo do.*ntfio cujus 
ret tUafuerai, 3 Inst. 107.—(A theft is the 
Iwdaleat handling of another’s property, 
with an intention of stealing, the proprietor, 
whose property it was, not bidding it.) 
Fkiism worn eat ubi initium kabet detentionis 


per domiuttm rei. 3 Inst. 107.—(It Is nut 
theft where the commencement of the de¬ 
tention arises through the owner of tlie 
thing.) 

FUTURE ESTATES, expectancies, which 
are, at the common law, of two kinds :—re¬ 
versions and remainder. 

FUTURE USES. See Contingent Uses. 

FYHT-WITE, one of the fines incurred for 
homicide. 

FYRD, FYRDUNG, the military array or laud 
force of the whole country. Contribution 
to the fyrd was one of the imposts forming 
the trinoda necessitas, 

FYRD-WITB, the line incurred by neglecting 
to join the fyrd; one of the rights of the 
Crown. Ane. Inst, Eng, 

G 


GABEL [gaheUe, Fr., gahella, Ilal., gafel. 
Sax.], an excise, a tax on moveables; a rent, 
custom, or service. Co. lAt, 213. 

GABULUS DENARIORUM, rent paid in 
money. Seld, Tit, 321. 

GAFFOLDGILD, the payment of custom or 
tribute. Scott, 

GAFFOLDLAND, property subject to the 
gafibldgild, or liable to the taxed. Ibid. 

GAFOL, reut. 

GAGE [gage, Fr.], a pledge, pawn, or cau¬ 
tion ; anything given in security. 

GAGE, estates in, those held tn vaaio or pledge. 
They are of two kinds(1) otmuii vadium, 
or living pledge; (2) mortuum vadium, or 
dead pledge, better known as mortgage. 

GAGER DE DELIVERANCE, when be who 
has distrained, being sued, has not delivered 
the cattle distrained ; then he shall not only 
avow the distress, but gager deliverance, t. e., 
put io surety or pledge, that he will deliver 
them. F.NB. 67. 

GAGER DEL LEY (wager of law). 

GAINAGE [gainagium, Lat/, the ^ain or 
profit of tilled or planted land, raised by 
cultivating it; and tbe draught, plough, and 
furniture for carrying on the work of tillace 
by the baser kind of sokemen or villeins. 
Bract. 1. i. c. 9. 

GAINERY [gaignerie, Fr.], tillage or the pro¬ 
fit arising from it, or of the beasts employed 
therein. Stat. West. 1, cc. 16, 17. 

GALE [gavel. Sax.; a rent or duty], a perio¬ 
dical payment of rent. SpeUn. voce ‘‘pa- 
bellumJ* 

GALLI-HALFPENCE, a kind of coin which, 
with suskins and doitkius, were forbidden 
by 3 Hen. V,, c. 1. 

GALLIVOLATIUM [gallus, Lat., cock], a 
cock-shoot or cock-glade. 

GALLOWS [it Is used by some in the singu¬ 
lar, but more generally in the plural. Golgo, 
Goth, gealga. Sax., galge, Dut., from ageeU 
wan. Sax., to fright], a beam laid over either 
one or two posts, on which malefactors are 
hanged. Encyc, Land. 

GAME [gaman. Sax.], all sorts of birds and 
beasts that are objects of the chase. The 
term is defined by 1 & 2 Wm. 1V„ c. 32, as 
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Including hares, pheasants, partrulges, 
grouse^ heath or moor-game, black-game, 
and bustards: but some of Us prorisiuns are 
also directed to woodcocks, snipes, quiuls, 
landrails, and conies. 

This act repeals the Qualidcation Act of 
22 & 23 Car. 11., c. 25, and many others 
relating to game, and provides that the 
right to kill game upon any land shall be 
vested in the owners of such land (mere 
occupiers for short terms excepted), or in 
any person who may have their grant or 
permission for the purpose. But it requires 
all persons killing or taking game to issue a 
yearly certi6cate, and all uncertificated per¬ 
sons selling it, a yearly license; and it contuns 
penal provisions for the better preservation 
of game, and for the protection of land from 
unlawful trespasses in sporting. 

As to the certificate, see 52 Geo. III., 
c. 93; 64 Geo, III., c. 141; 7 & 8 Geo. IV., 
c. 49 s and 2 & 3 Viet., c. 35. 

GAMING, the art or practice of playing and 
following up any game, particularly those of 
hazard, as cards, dice, eo‘>tal)les, &c. 

The 32 Hen. Vlll., c. 9, § 11, prohibits 
the keeping of any common house for dice, 
cards, or any unlawful games, under penal¬ 
ties of 40s. for every day of so keeping the 
house, and 6s. 8<i. for every time of playing 
therein; and the 30 Geo.*11., c. 24, § 14, 
inflicts punishment of the same kind, as welt 
upon the master of any public house wherein 
labourers or servants are permitted to game, 
as upon the labourers and servants them¬ 
selves. By 12 Geo. IL, c. 28, 13 Qeo. II., 
c. 19, and 18 Qeo. II., c. 34, the games of 
faro, basset, ace of hearts, hazard, passage, 
roly-poly, and roulette, and all other games 
with dice, except backgammon, are prohi¬ 
bited under a penalty of 2(X)/. for him that 
shall erect the same, and 50/« a time for the 
players. The 8 & 9 Viet., c. 109, repeals 
so much of the 32 Hen. VilL, c. 9, as pro¬ 
hibits bowling, tennis, or other games of 
mere skill. It also provides that the owner 
or keeper of any common gaming-honse, 
and every person having the care or man¬ 
agement thereof, and also every banker, 
croupier, and other person in any manner 
conducting the business of any common 
gaming-house, shall, on conviction by the 
oath of one witness, before two justices of 
the peace, be liable, in addition to the penal, 
ties of the act of Hen. Vlll. to pay such 
penalty (not more than 1001.) as shall be 
adjudged by such justices, or, iu their dis¬ 
cretion, may be committed to the bouse of 
correction, with or withouthard labour, for not 
more than six calendar months, with a pro¬ 
viso that nothing therein contained sbidl 
prevent any proceeding by indictment; but 
that, on the other hand, no person who shall 
be so summarily convicted, shall be liable to 
be proceeded against by indictment for the 
same offence. Also, that every person who 
sha I have been concerned in any unlawful 
gaining, and who shall be exaiuined as a 
witness before any justice of the peace, or 


on the trial of any indictment or inforaation 
against the owner, or keeper, or persoo 
having the care of any common gaming¬ 
house, touching such unlawful gaming, and 
who shall make true discovery thereof totbe 
best of his knowledge, and receive from the 
court a certificate of his having done to, 
shall be freed from all criminal prosecutions, 
forfeitures, and disabilities for an^hing done 
in respect of such unlawful gaming* ^iih 
respect to the game of biUiai^s, in particu- 
lar, it is provxled that the justices of (lie 
peace, at the special sesaioDS, called the 
general annual lurenaing meeting, may gnat 
annual billiard licences to such persons as 
in their discretion they may deem fit to keep 
public billiard tables and bagatelle boards, 
or instruments used in any ^me of the like 
kind. Severe penalties are imposed on per¬ 
sons keeping such tables or hoards without 
being dnly licensed, or allowing play between 
one and eight o’clock in the morning, on any 
day or at anv time on Sunday, Ohristmai 
Day, or Good Fridajr, or on any day of pub¬ 
lic fast or thanksgiving. Every pmon who 
shall, by fraud, or niilawfol device, or ill 
practice in play, betting, or wagering at any 
game, win any sum of money or valuable 
thing, shall he deemed giulty of obtuning 
the same by a false pretence, and be punished 
accordingly; and all contracts, %vhether by 
parol or in writing, by way of gaming or 
warring, shall he null and void; anduosnit 
,at Taw or in equity shall he brought to recover 
from a stakeholder a deposit on a wager, 
provided that such enactment shall not be 
deemed to apply to any subscripiton towards 
a plate or prize at any lawful game, sport, 
pastime, or exercise. 

The 5 & 6 Wm. IV., c. 41 (amendiag 9 
Ann., c. 14), enacts that all notes, bills, or 
mortgages given for money won at play, shill 
be deemed to be. given on an illegal eoo- 
sideration, and are consequently void betwe^ 
the original parties, but they are not void io 
the baud of indorsees or purchasers for 
valuable consideration without notice. 

Gaming was forbidden by the Roman laws, 
both during the times of the republic and 
under the emperors. Cic, PMiip. u. 23; Cod- 
3, tit. 43. Hence Horace(Carm. ui.24), allud- 
ing to the progress of effeminate and lioentioas 
manners, says, that boys of rank, instead of 
riding and bunting, now showed their skill in 
playing with the hoop, or even at games of 
chance, although they were illegA (cr/i/s 
Ifgibuo alea). Gaming was also condemoed 
by public opinion. Inkiogregibus, aays Cicero 
(ia Cat, li. 10), omne» aleatoreo, omaet 
adulieru omne$ impwriimpudiciqnt vtroantvx- 
To detect and punish excesses of this de¬ 
scription belonged to the office of the aediles 
{Martial^ xiv. 1). 

Games of chance were, however, tolerated 
in the month of December at the Saturnalia, 
which was a period of general relaxation 
{Martial iv. 14; GeUiu* xviii. 13), and 
among the Greeks, as well as the Romany 
old men were allowed to arouse thesnselres 
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io this manner. Eurip, Afed. 67 ; Cic. 
SfneeL 16; Juu, ziv. 4. 

GANG-WEEK Ig’on^an, Sax., to the time 
wbeo the bounds uf ilie parishes are lustratt^d 
or (tone over by the parish-officers; roj^tinii 
week. Emrpe. Lond. 

GANGfATORI, officers whose business it is lo 
fxsinine weights and measures. Seuich Lnir, 
GANTE1/}PE Dili., all, and luupcn^ lo 
run], a military punishinenr, in which ihe 
rriinint! nioniiii( between the ranks receives 
a Uah truiD each mati. Enepr, Loud, 

Gaol [^Ww, Lar., geole, Fr., a cajre for 
birdv], a prison; a strong place for the coii- 
fioement of offenders against the law. 

There uiiist be maintained one common 
esol at the expence of every county of Eok- 
Jsnd and Wales; and at tbe expence of ever)* 
county and division havini' a distinct coin- 
mission of the peace, at least one house uf 
correction. 

Every prison (subject to a few exceptions 
to which the prison acts do not extend) mll^t 
have a resident keeper, and resident matron 
to superintend the female prisoners, as also 
I visicinff chaplain and sur^^eoti, and to be 
risited three times a-year hy two or more 
justices of the peace appointed at the quarter 
sessiuiis fur that purpose. These visitors are 
to make reports to every aessiun, as to the 
state of tbe prison and prisoners within their 
jori.'^dictioD, which are to he tbe basis of a 
fteoeral report from the quarter sessions, to 
be drawn up and transmitted annually hy 
the chairman to a principal Secretary of 
and to lie afterwards laid before both 
Houses of Parliaineot. 

Besides the ordinary g^uls and houses of 
correction in counties and boroughs, the fol¬ 
lowing are particular, subject to separate and 
»peci5c regulations, v z., ibe Queen’s P«Uon, 
(he.liilbaiik Prison, the Parkliurst P«hon,nnd 
the Pentonvilie Prison. 3 S/t^p. Com. 249, 

G \OL DELIVERY, a comiiiission to ihe 
J'xitfes, &c., empowering them to try and 
«!'liver every prisoner who may be in gaol 
«ben they arrive at ibe circuit lown, when¬ 
ever or before wltomsoever indicted, or for 
whatever crime com mil ted. Sec Assiss. 

G \OLER, the master or keeper of a prison ; 
one who has tbe custody of a place where 
prboners are c«»iifined. 

Garb, a bundle or sheaf of corn; a handful. 

12 . 

G.ARBALES DECIMiE. tithes of corn. 

OARBLER f)F SPICES, an ancient officer in 
the city of L«»ndoii, who may enter into any 
•hop, warehouse, &c., to view and search 
drugftand spices, and garble and make clean 
the»aine,or see that it be done. c. 16. 

GAR(;J(| STOlx® (groom of the stole). 

G.VRCIONES, aervants who follow a camp. 
WaU. 242 . 

GARD [garde^ FV.], wardship, care, custody. 

G \RDIA, custody. lAb, Feud, 

GtRLANDA, a chaplet, coronet, or garland. 

G.ARNESTURA, victuds, arms, and other 
itopleinents of ivar, necessary for the defence 
of a town or castle. Mat, Par. 1250. 


GARNISH, money paid by a prisoner on his 
going to prison. Forbidden 4 Geo. lY., 
c. 43, 5 12, r. 23. Also, warning an heir; 
repealt d by 6 Geo. IV., c. 105, § 13. 

GARNISHEE, a person warned not to pay 
money which be owes to another person, 
which person is indebted to the person 
warning or giving notice. 

GARNISHMEN T, warning not to pay money, 
5(C., to a defendant, but to appear and an¬ 
swer to a plaintiff creditor’s suit. It usually 
arose in cases of detinue thus:—if a defend¬ 
ant allege that certain deeds were delivered 
to him hy the plaintiff and annther person 
upon condition, such defendant prays that 
the other person may be warned to plead 
with the plaintiff, as to whether the condi¬ 
tion were performed or not, be the defend¬ 
ant being willing to deliver the properly lo 
the party entitled to it; thereupon a pro<*e88 
of garnishment, monition, or notice issues, 
and all parties are brought before the court, 
that the cause may he thoroughly and justly 
determined. It is nearly allied to the pro¬ 
ceedings in interpleader. 3 Reeves* Hist, 
Eng. Law, 448. 

GARNIS'PURE, a furnishing or providing. 

GARRANTY. See GuAnANXY. 

GAR>0N, a menial servant. Toland, 

GARSUMMUNE, a fine or amerciament. 

GARTER [gardus^ VVel„ jartier, Fr., from 
gdr, the binding of the kneej, a string or 
ribband hy which the stocking is held upon 
the leg; the mark of tbe highest order ot 
knighthood, ranking next after the noliilit\\ 
This military order of knighthood is said 
to have been first instituted hy Richard 1. at 
the siefTc of Acre, where he caused twenty- 
six knights, ^'ho firmly stood by him, to 
wear thongs of blue leatlier about iheir legs. 
Ii is also uudeniood to have been perfected 
by Edward HI., and to have received some 
alterations, which were afterwards laid aside, 
from Edward VI. The bad^^c of the order 
is the image of St. George, culled the 
George, and tbe motto is, Honi soit qui mat 
y vense. 

GakTH, a little backside; a close; a dam or 
w»*ar. 

GA>TALDUS, a temporary governor of the 
country. Blount. 

(f:\UDIE'«, double commons. 

GAUDY [gaudium], a feast, a festival, a day 
of plenty. University Term, 

GAUGETUM, a guage or gn ging; a mei- 
sure with respect to the contents of any 
vessel. 

G.AUGER, a surveying officer under the board 
of excise. 

GaVEL. See Gabel. 

GAVELCESTER [sextariusvectigalis, Lat.], a 
certain measure uf rent-alc. See Oakgavkl; 
ToLC HESTER. 

GAVELET [aaveletum, Lat.], an ancient and 
spec ial kindof cessavit, used in Kent and Lon¬ 
don for the recovery of rent. Obsolete. 

GAVEl,GEliD, payment of tribute or toll. 

GAVKLKIND [gyfe-eal-kyn. Sax., given t j 
all the kindred], a customary tenure derived 
u 
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from the Saxon?, the chief characteiistic« of 
which are that the tenant can convey his 
land at fifteen years of i»^e, and that the 
land descends to ail the sons together as 
coparceners, and in default of them, to all 
the daughters together, and in default of 
lineal descendants, it descends to collaterals 
of the remotest degree in like manner. This 
w<i8 indeed the original canon of descent all 
over England, until the ft udal law of primo¬ 
geniture superseded it. 

The special customs of this tenure are 
that a wife is dowahle ont of one half, in¬ 
stead of onC'third, of the land; and that a 
husband will be tenant by the curtesy, whe¬ 
ther there be issue born or not, but only of 
one half so long as he remains unmarried; 
that they are not liable to escheat for felony, 
although they are for treason or want of 
heirs. This tenure priniipally prevails in 
Kent, where success attended the struggles 
for the preservation of the ancient liberty 
of this kingdom, and it was preserved to 
the Kentish men by the Conqueror, in 
order to conciliate their favour and sup¬ 
press the tumults which were threatening 
him on all sides immediately after the 
battle of Hastings. It is also met with in 
a modified form in copyhold property in 
several parts of the realm. IM. Cfut. Gav» 
OAVELMAN, a tenant liable to tribute. 
Blount, 

GAVBLMED, the duty or work of mowing 
grass or cutting a meadow land, required of 
the lord from bis customary tenants. Somn. 
GAVELWERK, the person^ labour of cus¬ 
tomary tenants. 

GAZEITE [gazetta, a Venetian halfpenny, the 
price of a newspaper, of which the first was 
published at Venice], the official newspaper 
of the government, said to have been first 
published at Oxford in 1665, and on the 
removal of the Court to London, the title 
was changed to the London Gazette. It is 
pnbiished on Tuesdays and Fridays, and 
contains all the acts of state, and proclama¬ 
tions ; also dissolutions of partnership, and 
bankruptcy and insolvency notices. It is 
evidence of such governmental proceedings 
as it contains. 5 T. jR. *136. 

GAZETTEER, an officer appointed to piiblisli 
news by anihoritv, whom Steele calls the 
lowest minister ot state. 

GEBURv>CRIP, neighbourhood or adjoining 
distrbt. 

GEBURUS [^e5ure. Sax., a farmer], a country 
inhabitant of ihe same gebureship or village. 
GELD, a mulct, compensation, value, price. 
Angeld is the single value of a thing; frri- 
double value, &c. 

GELD ABLE, taxable. 

GEMOT, a mote or moot, meeting, public 
assembly. The various kinds were— 

1. The folc-gemot, or general assembly of 
the people, whether it was held in a city or 
town, or consisted of the whole shire. It 
sometimes summoned by the ringing of 
the moot-bell. Its regular meetings were 
annual. 


2. The shire-gemot, or county court, which 
met twice during the year. 

.3. The Ourg.gemoi, which met thrice in 
the year. 

4. The hundred~gemt/tf or hundred coort, 
which met twelve times a year in the ^axon 
ages; hut afterwards a full, perhaps an ex¬ 
traordinary meeting of every hundred was 
ordered to be held twice a year. This 
was the sheriff’s tourn, or view of frank 
pledge. 

5. 1'he fhdle-gemnt, or the i*ourt baron. 

6 The ff^nrdemtdus, Anc. Inst. Eng. 

GENEALOGY and Ad^oi], history of 

the succession of families; e numeral ion of 
de?icent in order of succession; pedigree. 
Encpc. Lnnd, 

GENEARCH [yeve^ and dpx^s], the head of a 
family. 

GENEATH, a bind or farmer. 

GENERAL AGENT, a person who is autho¬ 
rised by his principal to execute all deeds, 
sign all contracts, or purchase all goods re¬ 
quired in a particular trade, business, or 
employment. 

GENERAL COrNCIL, the assembly of the 
Parliament of the Uniterl Kingdom. 

GENERAL DEMURRER.a pleading at com¬ 
mon law, which excepts to sufficiency ia 
general terms, without showing specifically 
the nature of the objection. It is resorted to 
usually when the onjection is to matter of 
substancf. Step. Plend. 152. 

GENERAL GAOL DELIVERY. See G.\ol 
Delivery. 

GENERAL INCLOSURE ACT. The 41 
Geo. III., c. lf)9, wliicli consolidates a nuin* 
ber of regulations as to the enciosure of 
common fields and waste, lands. 

GENERAL ISSUE, the plea of nil debet at 
com in on law, which shall not be allow*ed in 
any action, except penal actions under 21 
Jac. I., c. 24. Even the general issue by 
statute is abolished by the 5 & 6 Viet., c. 97- 
In criminal proceedings, the general tssoe 
is •• not guilty,’* which is pleaded rictf toce 
by the prisoner at the bar. 

GENERAL LIEN, a right to detain a chattel, 
&c., until payment be made, not only for the 
particular article, but of any balance that 
may be due on general account in the same 
line of bnsine>‘6. A general lien being 
against the ordinary rule of law, depends 
entirely upon contract, either express or 
implied, from the special usage of the par¬ 
ticular trade, or the previous course of deal¬ 
ing between the parlies. 

GENERAL QUARTER SESSIONS OF THE 
PEACE, the courts of, tribunals held in 
every county, once in every quarter of a year, 
which, by 11 Geo. IV., and 1 Wm. IV., c. 7^, 
§ 85, is appointed to be in the first week 
after the llth of October, the first week 
after the 28th of December, the first week 
after the 31st of Marcli, and the first week 
after the 24 ih of June. When holdea 
otherwise than quarterly, they are cailetl 
“ The General Sessions of the Peace.” To 
prevent, however, the interference of the 
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fprioifassisea with the April quarter sessions, 
ihe justices of the Epiphany sessions wav, 
if they see occui^ion, name two of their htiiiy 
to fix some day for holding the next general 

X aarter sessions, not earlier than the 7th of 
hrch, nor later than the 22ad of April. 
4&5Wm, IV., c. 47. The 5 & 6 Viet., 
C.38, defines the jurisdiction of justices in 
general and quarter sessions; and the / ^ ^ 
Vict., c. 71» provides for the general sessions 
of the peace in Middlesex. 

GENERAL TAIL. Sec Tail. 

GENERAL VERDICT, the decision of the 
junr, when they find both the law and the 
fact. 

GENERAL WARRANT, a process which 
used to issue from the state secretary’s office, 
to take up (without naming any persons in 
particular) the author, printer, and publisher, 
of sorb obscene and seditious libels as were 
particularly specified in it. It was declared 
illegal and void for uncertainty by a vote of 
the House of Commons. Com. Jour, 2'2nd 
dfrU, 1766. 

GENERALE, the usual commons in a reli- 
giooi house, disdnguished from pietaniitB, 
vhich on extraordinary occasions were al¬ 
lowed beyond (he commons. 

Generule diclum generaliier est interpreinn^ I 
^«ai. Genernlin verba eunt generaliier intel- I 
Hgenda. 3 Inst. 76.—(A general saying is 
to be interpreted generally. General words 
are to he underscoud generally.) 

(tfneraU uikii certi impUcat. 2 (> 0 . 33.—(A 
teoeral expression implies nothing certain.) 
Gen^ate tantum vaUt in generalibm quantum 
nngulare in sii^uHs, \ 1 Co, 69.—(What is 
geueral, prevails as much amongst things 
geiteral as what is particular amongst tilings 
particular.) 

GtneraUa fnyecedunt, spedalia seguuntur, Reg. 
B'’.—(7 hiiigs general precede, things special 
follow.) 

Gennalia epecialiabus non derogant. Jenk. 
(eat. 120.—^riiings general <io not lake 
from things special.) 

GneraUbus speciaUa dero^anf.—(Things spe¬ 
cial lessen things general.) 

Generalia sunt praponenda singularibus,-- 
fGeneral are to be placed before particular 
things.) 

GeneraUs clausula non porrigitur ad ea quee 
antea specialiter sunt eomprehensa. 8 Co. 
154.—(A general clause does not extend lo 
those things which are before specially pro¬ 
vided.) 

generals of orders, chiefs of ihe 
several orders of monks, friars, and other 
religious societies. 

GENERATKi, the issue or ofifspring of a 
mother monastery. 

gentleman [gentiihomme, Fr., gentiU 
husmoy ItaL, f. e., homo gentility a man of 
ancestry]. All persons above yeomen: 
whereby noblemen are truly called geiitle- 
iM. SssUh de Rep, Ang.^ I, 1, cc, 20, 21. 
Consult the Origin of Gentlemen^ from Lev- 
den's Complagnt of Scotland^ repuh. 1801.* 
GENTLEMAN-USHER, one who bolds a 


post at Court to usher others to the pre¬ 
sence, &c. 

GENTLEWOMAN, a woman of birth above 
the vulgar. 

GERM, a generation. 

GENUS, in logic, the first of the universal 
ideas, and is when the idea is so common 
that it extends to other ideas which are also 
universal: as incorporeal hereditament is 
genus with respect to a rent, which is spe^ 
cifs. Genus tummum is that which holds the 
uppermost class in its predicament; or it is 
that which may be divided into several spe¬ 
cies, each whereof is a genus in respect to 
other species placed below. R'oolleg's introd. 
to Losric, 45. 

GEOPONICS Gk., andwrfw], the science 
of cultivating the ground; the doctrine of 
agriculture. 

GEORGE-NOBLE, a gold coin of Hen. Vlll., 
value 6v. 8d. Leake. 

GEORGE, ST., Knight of. See Gartbr. 

GERMAN [germain, Pr., germnnus, Lat.], 
brother; one approaching to a Imither in 
proximity of blood: thus the children of 
brothers and sisters are called cuusins-ger- 
man. 

GERONTO COMIUM [ytpw, Gk., an old 
man, and tco/idto, to take care of], an alms¬ 
house or hospital for old people. £ncgc„ 
Land, 

GERSUMARIUS, finable; liable to be 
amerced at the discretion of a lord of a 
manor. 

GESTIO PRO HiEREDE (behaviour as heir), 
that conduct by which the heir renders him¬ 
self liable to his ancestor’s debts, as by 
taking possession of title-deeds, receiving 
rents, &c. Scotch Loir. 

GESTU ET FAMA, an ancient and obsolete 
writ, resorted to when a per.'*oii’8 good be¬ 
haviour was impeached. 

GEWINEDA, the ancient convention of the 
Dcople to decide a cau8<*. LL, MdieL, c, 1. 

GEW1TNES8A, the giving of evidence in 
our ancient British law. Brompton, 

GIBBET {gibet, Fr.], a gallows; the post on 
which malefactors are hanged, or on which 
their carcases are exposed. It differs from 
a common gallows, in that it consists of one 
perpendicular post, from the top of which 
proceeds one arm; except it be a double 
gibbet, which last is formed in the shape of 
the Roman capital T. Encyc. Loud. 

GIFT, a common law voluntary conveyance, 
not founded on the consideration of money 
or blood. It is void as to creditors of tlie 
donor at the time of its being made (though 
valid as to subsequent creditors), and pur¬ 
chasers for valuable consideration, whether 
with or without notice of such gift. It is 
generally appropriated to the creation of 
an estate tail : hence the person creating 
an estate tail is denominated the donor, and 
the person taking it the donee: hence (he 
issue of a tenant in tail is said to take per 
ft>rmam doni, and the writ formerly resorted 
to by him to recover his estate, was called 
a formedon. fKatk. Conv, 296. 


u 



<3LE 


( 276 ) 


GOV 


A gfifi of pf^rsonalty is void in the 8a»nr ^ 
iiiHniivr as if it were a jrratnitous Rift of 
lands. It must he evidenced hy a deed or by 
that of actual deliverv of possession. 2 Stfp, 
Com. 102 . 

GIF TA AQUiE. the stream of water to a mill. 

GILBERI ’S ACT, the 22 Geo. III., c. 83, 
which era|>ower8 parishes by consent of two- 
thirds part in number and value of the 
owners or occupiers, with the apprubatmn 
of two justi(‘e8 of the peace, to appoint 
guardians to act in lieu of overseers, in all 
matters relative to the relief and man^e- 
inent of the poor, and also to enter into 
voluntary unions with each other for the 
more convenient accniniiiodation, mainte¬ 
nance, and employment of paupers. 

GIliD, a tax, tribute, or contribution; a so¬ 
ciety or fraternity constituted for iimtual 
protection and benefit. Consult Das Gil- 
denwesen im Mittelalter von Dr. W. E. 
Wilda. 

GILDA MERCATORIA, a mercantile meet¬ 
ing or assembly. 

(vILDABLE, liable to pay a gild. 

GILDMERC’HANT, a merchant who has pri¬ 
vilege to hold pleas of land among them¬ 
selves. Scott. 

GILDRENT, certain payment to the Crown 
from any gild or fraternity. 

GISEMENT, cattle which are taken in to 
graze at a certain price; also the money 
received for grazing cattle. 

GISETAKER, a person who takes cattle to 
graze. 

Gl ^iLE, a pledge. FredgisU^ a pledge of peace. 
Gislebert, an illustrious pledge. Gibs, Cam^ 
den. 

GIST OF ACTION [jaceo^^ the cause for 
which an action lies; the ground and foun¬ 
dation of a suit, without which it is not 
uiaintunable. 

GIVES, fetters or shackles for the feet. 

GLADIOLUM, a little sword or dagger; also 
a kind of sedge. 

GLAOIUS,yitf gladii, a supreme jurisdiction. 

GLAIRE, a sword, lance, or horseman's stafiT; 
one of the weapons allowed in a trial by 
combat. 

GLASS-MEN, wandering rogues or vagrants. 
1 Jac. c 7- 

GLAVEA, a hand dart. 

GLEANING, LEASING, or LESING. It 
is decided that no right exists at common 
law, that the poor may enter on a person’s 
ground and glean after harvest. Steel v. 
Hougkton, 1 H. Bl. 51. 

GLEBE, the land possessed as a part of the 
revenue of an ecclesiastical benefice. By § 
5 of 5 & 6 Viet., c. 54, it is provided that 
the commissioners appointed to carry into 
effect the commutation of tithes shall have 
power to ascertain and define the boundaries 
of the glebe lands of any benefice, or, with 
consent of the ordinary and patron, to ex¬ 
change the glebe lands for other lands within 
the same or any adjoining parish, or other¬ 
wise conveniently situated. 

GLEB^E ASCRIPTITII, villein-socmen, who 


could not be removed from the land while 
they did the service due. I Step. Gom. 
175. 

GLEBARliE, turfs dug out of the groand. 

GLISCYWA, a fraternity. 

GLC)MERELL^, ctimmissidners appointed 
to deteriDtiie differences between si'holars in 
a school or university, and the townsmen of 
the place. 

Ghssa viperina est eorrodit viscera teaiu. 

11 Co. 34.—(It IS a poisonous gloss which 
corrupts the bowels of the text.) 

GLOVE SILVER, extraordinary rewards 
given 10 officers of courts, &c.; money given 
by a sherifi' of a county in which no offenders 
are left for execution to the clerk of ai^e 
and Judges* oflicers. 

GLOVES. It is an ancient custom on a mai¬ 
den assize, wlien there is no offender to {« 
tried, for the sherifif to present the Judge 
with a pair of white nloves. 

GLYN [glyn. Erse, gleen, Scot.], a hollow lie- 
tween two mountNins. 

GOO BO TE, an ecclesiastical nr church fine 
paid for crimes and offences committed 
against God. 

GOD‘GILD, that which is offered to God or 
his service. 

GOD-PENNY, earnest money given to a ser¬ 
vant when hired. 

GOLDA, a mine. 

GOLD-MINES, a branch of the ordinary re¬ 
venue of the kingdom. By 1 W. & M., st. 
1 , c. 30, and 5 W. & M., c. 6, it is enacted, 
that no mines of copper, tin, iron, or lead 
shall be looked upon as royal mines, not¬ 
withstanding gold or silver may be extracted 
from them in any quantities; but that the 
King or persons claiming royal mines under 
bis authority, may have the ore (other than 
tin ore in the counties of Devon and Corn¬ 
wall), paying for the same a price stated in 
the act. 

GOLDSMITHS' NOTES, bankers* notes; 
originally so called, because the bankers of 
London were originally goldsmiths also. 

GOLDWn*, or GfJLDWICH, a golden mulct. 

GO LIARD US, a jester or buffoon. Mat. 
Par. 1229. 

GOOD ABBARING. Sec Abbarancb. 

GOOD BEHAVIOUR. See Abbarancb. 

GOOD CONSIDERATION, one founded on 
motives of generosity, prudence, and natural 
duty ; such as natural love and affection. 

GOODWILL, the custom of any trade or 
Im^^ne88. 

GOODS and CHATTELS, the generic deno- 
minaiiou of things personal, as distinguished 
from things real, or lands, tenements and 
hereditaments. 

GOOLE, a breach in a seawall or bank; a 
passage w’om by the flux and reflux of the sea. 

GORGE, or GORS, a wear, pool, or pit of 
water. Terms de Ley. 

GORE, a narrow slip of land. 

GOSSIPRED, com paternity, spiritual affinity. 
Canon Law. 

GOTE, a ditch, sluice, or gutter. 

GOVERNMENT, that form of fondamentaJ 
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rules and principles liy which a na ion or 
state is governeu. Locke on Government j 
Paley'i PoUt, Phi ; Smith*i Wealth of 
f^ations ; Montesquieu's Spirit of Laws. 
GOVERNMENT ANNUITY SOCIETIES, 
formed by 3 & d Wm. IV., c. 14. Their 
purpose is to enable persons, amoujf the in¬ 
dustrious classes, to make provisions for 
themselves by purchasing, on advantageous 
terms, a f^ove'rnment annuit? for life or term 
of years. Societies regularly constituted 
under this act, are empoweretl to be the 
medium for such contracts, in favour of any 
persons whom they deem to lie the proper 
objects for the intended benefit, llie trus¬ 
tees or managers of the society are to act as 
the alients of the commissioners for reduction 
of the national debt in this transaction, and 
the expence of the party purchasing (who 
is relieved from all stamp duties) is limited 
to a very trivial amount. The annuity is 
charged on the consolidated fund, and made 
payable half yearly upon the draft of the 
trustees, supported (in the case of life 
annuity) by proof of the existence and 
identity of the nominee. It may either be 
immediate or deferred, so as to commence at 
any future period to be named by the pur¬ 
chaser. If deterred, it ma^ be purchased 
either by a single sum paid in the first in¬ 
stance, or by annual payments ; and, sup¬ 
posing the purchaser to live to the period tif 
Its commencement, he hecoines entitled to an 
annuity equivalent to the value of all his 
payments, with the accumulation of com¬ 
pound interest. It, on the other hand, in 
the case of a deferred life annuity, he dies 
before its commencement, or (having agreed 
to pay bv annual instalments) becomes 
incapable before that lime of continuing the 
payments, Che whole money that has been 
actually paid is returned, exclusive of 
interest, to bis representatives or to himself, 
as the case may be. In the case of a life 
annuity, wh«*ther immediate or deferred, that 
has come iniu possession, this advantage is 
also given to a purchaser—that on the death 
of the person on whose life the annuity de¬ 
pended, the purchaser or his representatives 
iiecome entitled, over and above the arrears, 
to a sum equal to one-fourtb of the annuity, 
provided it be claimed withiii two years after 
the decea>e. All annuities under this act 
are declared to be personal estate, are 
exempt from taxes and other charges, and 
are incapable of being sold or assessed, so as 
to pass the interest of the party entUl< d 
during bis lifetime, unless in the case of his 
bankruptcy or insolvency, but where that 
happens, they are to be re-purchased by 
government at a valuation, and the value 
paid over for the beneht of the creditors, 
llie annual amount of annuity to be granted 
to any one person is not to be less than 41., 
nor more ihan 301., imd no purchase can be 
made for the life of a person under the age 
of fifteen. Any inhabitants of a parish, 
forming themselve tinto a society for the 
purposes contenif ted by the act, arc 


entitled to claim its benefits, provided that 
the rector, vicar, or minister of the parish 
fur the time being, or a resident justice of 
the peace, be one of the trustees, and pro¬ 
vided that there he no savings bank legally 
established in the parish, under 9 Geo. IV., 
c. 99. But if there be a savings bank there 
of that description, a separate society for the 
purpose is unnecessary, and not authorised 
by the act; for in that case, any two of the 
trustees or managers of the savings bank 
may contract for government aunuities, in 
favour of any person lo whom they may think 
proper to extend the benefit, and who is 
either a depositor in the savings bank, or 
entitled in tbeir opinion to become a de¬ 
positor therein. Through whichever of 
these media annuities are purchased, all 
transactions relative to them are to be sub¬ 
ject in either case (as far as possible) to the 
regulatinus made by 9 Geo. IV., c. 93, and 
7 A 8 Viet, c. 83, as to savings banks. 3 
Step. Com. 337 . 

GOVERN M ENT, offences against. They arc 
treason ; misprision of treason ; discharging 
fire arms or missiles, Ike., at the Queen; 
scanilal ag'iinst the sovereign; prsemunire ; 
contempts against the title of the sovereign ; 
contempts Hgain^t the royal palaces; mal- 
admiiiistraiiun in high otiices; selling pub¬ 
lic offices; offences relating to the coin; 
embezzling or destroying royal stores or 
ships of war; serving foreign states; de¬ 
sertion or seducing to desert; retusing or 
neglecting the oaths; administering unlaw¬ 
ful oaths, or being engagetl in illegal so- 
clf*lies; and conteinpU against the prero¬ 
gative. 4 Step. Com, 183—230. 

GRACE, a faculty, license, or dispensation; 
also general and free pardon by act of Par- 
liaiiieiit. 

GRACE, dups of time of indulgence and 
respite granted to an acceptor for the pay¬ 
ment of his bill of exchange. It was origi¬ 
nally a gratuitous favour (hence the name) 
but custom has rendered it a legal right. 

The number of these days varies according 
to the ancient custom or express law pre¬ 
vailing in each paiticular country, as fol¬ 
lows:- DAYS 

Altona. Sundays and bolydays included, 
and bills falling due 011 a Sunday or holy* 
day, must he paid, or in default thereof, 

protested on the dsy previous .13 

^me.iru .3 

jdmsterdum. Abolished since the Code 

Napoleon .none 

jinitrerp. The same .none 

Bertin. When hills, including them, do 
not fall due on a Sunday or holyday, in 
which case they must be paid or protested 

Uie day previous .3 

Braz'd, Hh Janeiro, Bahia, including 

Sundays, &c.,as in the last case .15 

England, Scotland, fPales, Ireland 3 

France. Abolished by the Code Napo¬ 
leon, Livre I, tit. 8, $ 5, pi, 135; 1 Par- 
dess, 189. Ten days were formerly al¬ 
lowed, Pothier, p/. 14, 15 .ooiin 
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DAYS 

Frankfort on the Main, Except on 
bills drawn at sight, Sundays and holydays 

not included.4 

Genoa. Abolished by the Code Napo¬ 
leon .none 

Homhurg, Same as AUona . 12 

Leghorn .none 

Lixbon and Oporto^ 15 days on hical, 
and 6 on foriegn bills; but,if not pre¬ 
viously accepted, must be paid on the day 

they fall due .6 or 15 

Palermo . none 

Petersburg. Bills drawn after date are 
entitled to 10 days’ grace; those drawn at 
sight, to only 3 days; and those at any 
number of days after sight, none what¬ 
ever. But bills received and presented 
after they are due, are, nevertheless, en¬ 
titled to 10 days’ grace. In these days of 
grace are included Sundays and bolyday?, 
as also the day when the bill falls due, on 
which days they cannot be protested for 
non-payment; but, on the morning of the 
last day of grace, payment must !>e de¬ 
manded, and, if not complied with, the bill 
must be protested before sunset, 10 3, 
&c. 

Rotterdam, Abolished by the Code 

Napoleon...none 

iipain. Vary in different parts of Spain, 
generally 14 days on foreign, and 8 on 
inland bills; at Cadiz only six days* grace. 
When bills are drawn at a certain date, 
fixed or precise, no days of grace are 
allowed. Bills drawn at sight are not 
entitled to any days of grace; nor are any 
bills, unless accepted prior to their maturity 14 

hut vary 

Trieste. Three days on bills drawn after 
date, or any term after sight, not less than ^ 
days, or payable on a particular day; but 
bills presented after maturity, must be 
paid within tw'enty-four hours. Sundays 
and holydays are included in the days 
of grace, and if the last day of grace fall 
on such a day, payment must be made, 
or the bill protested on the first following 


open day.3 

Fenice. Six days, in which Sundays, 
holydays, and the days when liie bank is 

shut, are not included...f> 

Fienna. Same as Trieste .3 

Chilty on Riils, c. .9, p. 407, edit. 


The law of the place where the bill is 
payable, governs the allowance or non- 
allowance of the days of grace. They are 
to he calculated exclusive of the day wlien 
the hill would otherwise become due. They 
are counted consecutively and in direct suc¬ 
cession, without any deduction or allowance, 
on account of there being any Sundays or 
holydays or other non-secular days iuterine, 
diate between the first and the last; and 
whenever the last day of grace occurs on a 
Sunday or other holyday, the bill becomes 
due and payable, not on ibe succeeding, but 
oil the preceding day. In England, days of 
grace are allowed on all bills, whether they 


are payable at a certain time after date, nr 
alter sight, or even at sight. But hills pay¬ 
able on demand, are immediately pi«yable 
upon presentment, without any grace days; 
and so are bills not expressing the time of 
payment; for then, in legal contemplation, 
they are payable on demand. Story on Bills, 
385. 

GRADIENT, moving by steps; the deviaiion 
of railways from a level surface to ao in¬ 
clined plane. 

GRADUATES, scholars who have taken de¬ 
grees in an university. 

GR.AFFKR. a notary, or s^crivener. 

GRAFFIO GRAVlb, a land grave, or carl. 

GRAFFIUM, a writing book, regieler, or 
cartulary of deeds and evidences. 

GRAIL, a gradual or l»ook cootaming some 
of the offices of the Romish Church. 

GRAINAGE, au ancient duty in London of 
the twentieth part of salt imported by aliens. 

Grammatica falsa non vitiai chartam. 9 Co. 
48.—(False (irammer vitiates not a deed.) 

GRANATaRIUS, an officer who kept the 
corn chamber in a religious bouse. 

GRAND ASSISE, a peculiar species of trial 
by jury introduced in the time of Henry II., 
giving the tenant or defendant in a writ of 
right the alternative of a trial by battel, or 
by his peers. Abolished by 3 & 4 Wm. IV., 
e. 42, § 13. 

GRAND CAPE. See Cap*. 

GRAND COUsTUiMIER OF NORMAN¬ 
DY, all ancient book of great authority 
containing the ducal customs of Normandy. 
Halt's Hist. Com. Law, c. 6. 

GRAND DAYS, those days in the terms, 
which are solemnly kept in the Inns of Conrt 
and Chancery, s*. e., Candlemas Dav in 
Hilary; Ascension Day in Easter; St. John 
Baptist’s Day in Trinity; and All Smnu’ 
Day in Michaelmas; which are dies non 
juridici. 

GRAND DISTRESS, writ of issued in the 
real action of quare impedit, when no ap¬ 
pearance has been entered after the attach¬ 
ment ; it commands the sheriff to dUtrain 
the liefendant's lauds and chattels in order to 
compel appearance. 3 Step Com. 662. 

GRAND JURY, an inquisition composed of 
not less than twt lve nor more than twenty- 
three good and lawful men of a connty, 
returned by the sheriff to every session of 
the peai e, and every Gommis^ion of oyer and 
terminer and of general gaol delivery, who 
enquire, pieseiit, do and execute ail tho-e 
things which on the part of our lady the 
Queen, shall then and there be commanded 
tbein. Grand jurymen ought to lie free¬ 
holders, but to what Extent is uncertain. 

'I'he grand jury are previously instructed 
in the articles of their enquiry, by a chaige 
from the Judge who presides upon the 
bench. They then withdraw to sit, and 
receive indictments which are preferred to 
them in the name of the Queen, but at the 
suit of any private prosecutor, and they are 
only to hear evidence on the part of the 
prosecution: for the finding of an indictment 
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is only in the nature of enquiry or ac- 
eiuation, wliich is afterwanls to be tricil 
and determined; and the ^rand jury are only 
to enquire upon their oaths whether tiiere be 
sufficient cause to call upon the party accused 
to answer it. 

When the grand jury have heard the 
eridenre, if they think it a groundless ac¬ 
cusation, they endorse upon the bill of in- 
djctment, “ not a true bill*’ or ** not found 
the bill is then thrown out, and the party 
accused discharged without further answer, 
fiat a fresh bill may afterwards be preferred 
to a sabsequent grand jury. If, however, 
they are satisfied of the truth of the accusa¬ 
tion, they then endorse ** a true hill the 
indictment is then said to be found, and the 
party stands indicted. A majority of the 
grand jury must agree, t. e., not less than 
twelve. 4 Step. Com. 369. 
grand larceny, stealing to above the 
ralue of twelve pence. Abolished by 7 ^ 

Geo. IV., c. 29. § 2. 

GRAND SERJCAN'IT, an ancient holding by 
military service. See Tbnurb. 

(■RANGE, a farm furnished with every thing 
fiecessary for husbandry. 

GRANGEARIUS, a keeper of a grange or 
farm. 

GRANT Igarantir, Fr., Junius and Skinner; 
but Minshew thinks gratuitOf or perhaps 
gratia, graiifieor, Lat.], a common law 
conveyance, operating by transmutation of 
po^sion, though when conveying uses, 
strictly passing a atatmory seisin only, be¬ 
cause the deed is generally appropriated to 
the transfer of things not in possession, as 
rerenions, remainders, and incorporeal 
hrreditainenta, of which livery of seisin can¬ 
not be given. A grant was, therefore, said 
to be a conveyance in writing of property, 
which could not pass by actual delivery of 
seisin. 

The term ** promt'’ is generally applied to 
conveyances by feoffment, fine, recovery, 
lease and release, bargain and sale, and 
raveiiaut to stand seised. But the simple 
grant at common law is complete without 
any of the ceremonies peculiar to the above 
cooreyaiices. It does not require inrolmeiit, 
nor a prior lease for years, nor the con¬ 
sideration necessary to establish a covenant 
to stand seised to uses. Livery of seisin is 
altogether inapplicable to it, and it is not 
mailer of record. The operative word is 
** grant** which is not to imply any covenant 
in law, except so far as it may by force of 
any act of Parliament imply a covenant. 8 
4* 2 Viet., c. 106, § 4; Sanders* Uses and 
Trusts. voL ii., p. 29. 

A grant of personalty is more properly 
termed an assignment or a bill of sale. 

The Queen's grants are matters of record, 
and are ei^er letters patent or writs close. 

grantee, he to whom any grant is made. 

grantor, he by whom a grant is made. 

GRAXTZ, grandees. 

GI^SS-H^RTH, the feudal service of turn- 
ug op the earth with a plough. 


GRASS-WEEK, rogation week, so called in 
the Inns of (>uuri and Chancery. 
GRATUITOUS DEEDS, instruments made 
without binding or equivalent considerations. 
GRAV^A, a liiile wood or grove. 

GRAVARE £T GRAVATIO, an accusation 
or impeuchinent. Leg. Ethel., c. 19. 
Gravitts est divinam quam temporalem Uedere 
majestatem. 11 Co. 29.—(It is more serious 
to hurt divine than temporal majesty.) 
GREAT BEDFORD LEVEL, a tract ol fenny 
land, about 300,000 acres, in the counties of 
Norfolk, Suffolk, Cambridge, Huntingdon, 
Northampton, and Lincoln. ARer various un¬ 
successful attempts to drain these fens, Wil¬ 
liam, Earl of Bedford, in 1649. undertook and 
completed it; and a corporation was estab¬ 
lished for the government of this great level. 
Cutting down or destroying any of the works, 
&c., is felony 15 Car. I!,, c. 17, § 13. 
GREAT CHARTER, Magna Charta. 
GREAT SEAL. By Art. 34 of the Union 
between England and Scotland (6 jdnn., c. 
8). it is provided that there should he one 
Great Seal for the United Kingdom of Great 
Britain, which should he used for sealing 
writs to summon the Parliament, and for 
sealing all treaties uilli foreign states, and 
all public acts of stare which concern the 
United Kingdom, and in all other matters 
relating to England, as the Great Seal of 
England was then used; and that a seal in 
Scotland should be kept and made use of in 
all things relating to private rights or grants, 
which had usually passed the Great Meal of 
Scotland, and which only concern offices; 

I grants, commissions, and private rights with- 
I in Scotland. On the union between Great 
Britain and Ireland no express provision was 
made by any article of that union as to the 
establishing one Great Seal for the United 
Kingdom; but various acts as to the sum¬ 
moning Parliament, &c., are required to be 
done under the Great Seal of the United 
Kingdom, and others under the Great Seal of 
Ireland; and by $ 3 of the Acts of Union. 
39 & 40 Geo. ill., c. 67 (BrithhJ, and 40 
Geo, HI., c. 38 (fruh), it is enacted that the 
Great St^al of Irelaiiii may, if his Majesty 
shall so think fit, after the union, be used in 
like inanner as before the union (except 
where it is otherwise provided by the articles 
of union), within that part of the United 
Kiii;;dom called Ireland. As to forging these 
seals, see Forgbry. 

GREAT TITHES, tlie tithes of corn, hay, and 
wood. 

GREE, satisfaction for an offence committed 
or injury done. 

GREEN-0 LOTH, a hoard or court of justice, 
held in the counting-house of the British 
Monarch's household, and composed of the 
Lord Steward and inferior officers. To this 
court is committed the charge and supervi¬ 
sion of the royal household in matters of 
justice and government, with power to cor¬ 
rect all offenders, and to maintain the peace 
of the verge or jurisdiction of ihc court- 
royal, which extends every way two hundred 
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yards from the ^ate of the palare. Without 
a warrant first obtained from (his court, no 
servant of (lie household can be arrested for 
debt. It takes its name from a ^reen cloth 
spreari over the board at which it is held. 

GKEKNHEW, or GREENHUE, vert in fo¬ 
rests, Ac. Manw, p, 2, c. 6, n. 6. 

GREEN SILVER, a feudal custom in the 
manor of Writ tel in Essex, where every 
tenant whose front door opens to Greenbury 
shall pay a halfpenny yearly to the lord, by 
the name of ^reen silver or’renl. 

GREEN WAX, estreats delivered to a sheriff 
out of the Excliei|ner, under the seal ot the 
court, which is impressed upon /^reen wax, 
to l)e levied. 7 /A'., c, 3. 

GREGORIAN CODE. See Cooex Greqo- 

RIANUS. 

GREGORIAN EPOf'H, the time from which 
tile Greiforian calendar or coinputatioii dates, 
f. e , from the year 1582. 

GREVE or, rather, rere. Sax.], 

power; authority. 

GRITH, peace, protection. 

GRITHBRECHE, breach of the peace. 

6RI I'HSTOLB, a place of sanctuary. 

GRONNA, a deep pit or hUuminuus place 
where turfs are dusf to burn. 

GROOM PORTER, an olfieer belonj^ing to 
the roval housrhoM. 

GROOM OF THE S TOLIC, an officer of the 
royal household, whose pri-ciiict is properly 
the royal bedchamber. Lex CuMtitu. 182, 

GROSS, absolute, entire; not depending on 
another. 

GROSS WEIGHT, the whole weight of goods 
and merchandise, dust and dross mixed with 
them, and also the cliest or hag, &c,, out of 
which tare and trett are allowed. 

GROSSE BOIS, timber. 

GROUND ANNUAL, aground rent payable 
before a tenement in a (lurgh is built; con¬ 
tradistinguished from feu annunt, 

GROUND REN T, a periodical payment for 
the privilege of building on another's Lnd. 

GROUNDAGE, a custom or tribute paid for 
the standing of a ship in a port.- 

GROWTH Halfpenny, a rate paid in some 
places for the tithe of every fat beast, ox, ur 
otlier unfruitful cuttle. ('Uiy Rep. 92. 

GRUARIl. the principal officers of a forest. 

GUARANTY, an engagemeni to be responsi¬ 
ble for the debts or duties of a third person, 
in (he event of his failure to fulfil hi» eneage- 
ineiic. It requires horh a proposal and an 
acceptance thereof. It u ircate l as u mer¬ 
cantile instrument, and is to be construed so 
a.s to give effect to whatever is fairly pre- 
Biimaide to he the intention and understand- | 
ing of the parties thereto, and not according 
to any strictly technical nicety. There musj 
he a consideration, but a trifling considera- 

• tion is sufficient, though it must be execii- 
lorv, either wholly or in part; and it must 
be in respect of a new debt or a future act. 
Where the original debt and guaranty are 
contemporaneous, no other consideration is 
necessary than that which moves between 
the creditor and the original debtor; but if 


a guaranty he made in respect of a debt al¬ 
ready incurred, there must be a newcou- 
sideratioii to support it, but the considerii 
tion need not move directly between the 
person giving and the person receiving tlie 
guaranty. It is sufficient if the person for 
whom it is given receive a benefit, or if the 
person for whom it is given receive, or may re¬ 
ceive a detriment. A cimsideratiun nee^ls nut 
he expressed, for if it can lie fairly implied 
from the language used, it will ordinarily lie 
sufficient. A promise of indeiniiity or guarao- 
tv, is soiiierimes implied from the relation of 
the p nies, thus, a landlord is presumed to 
promise to his tenant that rent shall not 
lie exacted from him by any other person 
than liimsetf. The statute of Frauds enacts 
that**no action >hali he brought whereby 
to charge the defendant upon any special 
promise to answer for the debt, default, or 
lui-carriHge of another person, unless the 
agreement upon which such actiuo shitll 
he brought, or some memorandum or note 
thereof shall be in writing, and signed by 
the party to be charged therewith, or some 
other person thereunto by him lawfully au¬ 
thorised.'* This statute applies only to col¬ 
lateral engagements, that is, to engagements 
upon which the guarantor is only condition¬ 
ally liable, up m the default of some other 
person, who i^t solely liable originally. If 
the guarantor be in any manner a parry to 
the original promise, and liable co-extensively 
with the other party in the first iusUoce, 
and not upon his default alon«, the stature 
does not apply. No memorandum is wUhin 
the statute, unless the consideralion, as well 
as the promise, he stated. 

A surety or guarantor who has paid the 
debt of his principal, is entitled to a reim- 
bursement therefor, and may bring an ac¬ 
tion of indebitatus assumpsit, unless he have 
taken a bund of indetnniry, in which case 
he must sue upon Ids bond. Story am Con- 
tractSy chap. v. 

GUAR DAG E, state of wardsfiip. 

GUARDIAN, a person who has the charge or 
custody of legitimate infants, or wards, no 
others being the subjects of tutelage at 
c ontinm law. The iliirerent' species of 
guardianship recognised in the law of Eng¬ 
land are the following:— 

(a) Giiardiun'hipaa/«re. That which 
hebiiigs to (lie ancestor in respect of his heir 
apparent, male or female. It is not uncoin- 
inoii to apply the term of natural* guaniiaii 
to the father or niorlier as such, and in refer¬ 
ence lo all their children ; but it is rather a 
p opular than a technical inodeol expression, 
the p'drent being designated hy law as gusr- 
dian/or nurture, when his right to the per¬ 
son of a cliild, who is not his heir appareQi> 
is intended. In this guardianship by nature, 
the father has the first claim; and even on 
his decease, the claim of the mother or 
other ancestor will be supersciled, if be have 
appointed a guardian under the 12 Car. lit 
c. 24. 

(fi) Guardianship for nurture^ This sp- 
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plies to all the children. It belon (|[8 exctu- 
airely (o the father, or, at his decease, to the 
ifloUit'r. li continues until tnajoriiy. 

( 7 ) Guardianship in sotaf^e. This occurs 
only where the legal estate in lands or other 
lirredilaineuts held in socage, descends upon 
« mioor; in which cise, the guardianship of 
bis person aiid of his property, so far at 
least as regards the tenements in socage, 
(IfTolves, by the common law, upon his next 
of blood, to whom the inheritance cannot 
pmsibljr descend. It continues until the 
minor is fourteen years of age, except in 
garelkind, when the office lasts one year 
ionrer. 

(9) Guardianship 4^ s/o/if/e. The 12 Car. 
II., c. 24, enacts, (hat in all cases, except 
tlmse which fall within the custom of Lon¬ 
don or other cities or corporate towns, a 
fnher may, by deed or will, executed in the 
pretence of two witnesses, dispose of the 
custody of all his children horn or to he 
liorn, that should be unmarried at his de¬ 
cease, or be born aftc^rwarcls; he may 
uppoiitt as guardian any person except a 
Popish recusant; he may appoint the guar- 
diaibliip to last until twenty-one, or for any 
less time; the appointment may be either 
ill pu» 8 e^sion or remainder; it shall he 
tfiectual against all persons claiming as 
guanlians iu socage or otlierwise; and the 
L'uardiaii 8 «» appointed shall have the custody 
of the infant’s person and of all his estate, 
Ihicli real and personal. Tlie statute makes 
uoiiientioo of the mother, who is conse- 
ipiently not within the benefit of its enact¬ 
ments; nor does it extend to illegitimate 
children, hut where a father has by will 
named a guardian for any natural child, the 
Court of Chancery will generally appoint 
(bat (lerson. 

vc) Guardianship by election. An infant 
haring lands in socage, may, after fourteen, 
iviien tbe guardianship in socage terminates, 
elect a guardian for himself, if there he no 
Ollier then ready to take charge of liim and 
bis pro^ierty. This is of infrequent occur¬ 
rence, because such an election would not 
supersede the authority of the Court of 
Chancery. 

({*) Guardianship by appointment of the 
Lord Chancellor. The Court of Chancery 
is held to possess a general jurisdiction witb 
respect to the custody of iiitants, derived, as 
is supposed, from the prerogative of tbe | 
Crown, which, as parens pntriee interposes 
its protection iu favour of those who are not 
of capacity to maintain their own rights. 
By the institution of a suit in Chancery, in 
relation to the infant’s estate, such infant 
lircoines a ward of tbe Court; which will in 
tha*. case take tbe direction of his estate, 
and appoint a guardian for his person only. 
All infant not possessed of property cannot 
He maite a ward of Court, nor will tbe Court, 
generally, appoint a guardian for an infant 
So circumstanced, except under the Mar- 
tisge Act, 4 Geo. IV., c. 7^$ 5 lb; it hus 
authority to appoint on^, for the purpose of | 


consenting to the marriage of any infant, 
having no father or unmarried mother or 
other guardian; and, in certain cases, to 
give its judicial sanction to the marriage, 
where the consent of tbe father, iiiothrr, 
or guardian cannot be obtained; and under 
3 & 4 Viet., c. 90, the Court is empowered 
to take away infants convicted of felony out 
of the control of their parents or other 
guardians (if it shall appear expedient), and 
to assign the custody 01 them to such other 
persons as may be willing to be entrusted 
with their charge. 

(il) Giiardiansliip ad litem. An infant 
cannot prosecute an action at common law, 
either in person or by attorney. He must 
sue either by prochein amy, or by guardian, 
usually tlie former, and defend by guardian 
only. The prochein amy or guardian, so ap« 
pearing in the recorti, is primdfacie liable to 
tbe cobts. Chit Arch, Prac, 889. Infants in 
equity sue by prochein amy, but must defend 
by guardian. The prochein amy is liable to 
the costs of suit, which makes it important 
to the defendant that the party should be of 
sufficient substance; and if not, the Court 
will compel him to give security for coats. 

( 0 ) Guardianship by custom. This obtains in 
copyholds and certain cities and boroughs. 

(i) Guardianship by appointment of tbe 
Ecclesiastical Court, It appoints a guardian 
ad litem, and also claims the right of ap» 
pointmeut as to personal estate, and for the 
person also, il there be no j^uardian appoint¬ 
ed. The spiritual court distinguishes between 
an infant and a minor. An infant is so called, 
if under seven years of age t a minor from 
seven to twenty-one. 2 Step, Com. 331. 

** The rule of the Court,” remarked Lord. 
Hardwicke {Hylton v. Hylton, 2 Ves. 548), 
” as to guardians, is extremely strict, and in 
some cases does infer some hardship; as, 
where there has been a great deal of trouble, 
and he has acted fairly and honestly, that 
yet be shall have no allowance. But the 
Court has established that on great utility 
and on necessity; and on this principle of 
humanity, that it is a debt of humaniry that 
fine mail owes to another, as every man ia 
liable to be in the same circumstances.” 

By tbe Roman law, guardianship was of 
two sorts (I) Tutela, and (2) Cura : the first 
lasted in males until they arrived at fourteen 
years of age, and in females until they 
arrived at twelve years of age, which was 
called the age of puberty of the sexes 
respectively. From the time of puberty un¬ 
til they were twenty-five years of age. which 
Was their lull majority, they were deemed 
minors, and subject to ciiratorship. During 
tbe first period of tutelage, their guardian 
was called tutor, and they were called pu¬ 
pils ; during tbe second period, their guar¬ 
dian was called curator, and they were called 
minora. In England, the guardian performs 
the offices both of a tutor and a curator, 
under the Roman law. In France, the 
tutorship lasts until the full age of majority. 

In treating of guardianship, tivo questions 
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naturally arise: (1) Wlietlier the authority 
of a guardian over the person of his ward is 
local, and confined to the place of his do¬ 
micile, or extends everyivhere ? (2) Whether 
the authority of the guardian over the pro¬ 
perty of his ward it local, or extends every¬ 
where? The better opinion seems to an¬ 
swer, that the guardian's authority extends 
everywhere, in both cases. Story*i Cunfi. of 
Lauft^ chap. xiii. 

GUARDIAN or WARDEN OF THE 
CINQUE PORTS, a magistrate who has 
the jurisdiction of the ports or havens, which 
are called the cinque portt. This office was 
first created among us, in imitation of the 
Roman policy, to strengthen the sea coasts 
airainst enemies, &c. Camb, 8r. 238. 

GUARDIAN DE L’EGLISE.achurchwarden. 

GUARDIAN DE L*ESTEMARY, the warden 
of the stannaries or mines in Cornwall, &c. 

GUARDIAN OF THE PEACE, a warden or 
conservator of the peace. 

GUARDIAN OF THE POOR. By 22 
Geo. 111., c. 83 (commonly called Gilbert’s 
Act), parishes are authorized, by consent of 
two-third parts in number and value of the 
owners and occupiers, with the approbation 
of two justices of the peace, to appoint 
guardians to act in lieu of overseers, in all 
matters relative to the relief and manage¬ 
ment of the poor. As to their appointment 
under the Poor Law Amendment Act, see 
4 & 5 Win. IV., c. 7f>« Guardians have, by 
7 & 8 Viet., c. 101, § 31, the power of 
directing a pauper to be buried at the ex- 
oence of the parish. 

GUARDIAN OF THE SPIRITUALITIES, 
the person to whom the spiritual jurisdiction 
of any diocese is committed during the 
vacancy of the see. 

GUARDIAN OP THE TEMPORALITIES, 
the person to whose custody a vacant see or 
abbey was committed by the Crown. 

OUAS I'ALD, one who has the cuktody of the 
rrwal mansions. 

GUEST-TAKER, an agistor; one who took 
cattle into feed in the royal forests. 

GUIDAGE, a reward for safe conduct through 
a strange land or unknown country. 

GUILD [ guUdan, Sax.], a company, fraternity, 
or corporation, associated for some com¬ 
mercial purpose. 

GUILDHALL, the chief hall of a ci^, &c., for 
bolding courts, and for the meeting of the 
corporation in order to make laws for the 
regulation of the city, and to administer 
summary justice. 

GUILDRENTS. See Gildrent. 

GULES OF AUGUST [gufa, Lat., a throat], 
the entrance into, or the first day of that 
month. 

GULTWIT, or GUILTWIT, an amends for 
trespass. 

GURGITES, wears. 

OUTl and GO'm, Goths, JuUe or Gets, who 
left Germany and came to inhabit this island. 

GWABR MERCHED, a payment or fine 
made to the lords of some manors, upon the 

• marriage of their teufints’ daughters, or 


otherwise on their committing incontioeDcr. 
See Mercheta Mulibrum. Welch Ter». 

GWALSTOW, a place of execution. 

GWAYF, that wiiich had been stolen and 
afterwards dropped in the highway for fear 
of a discovery. 

GYLPUT, the name of a court held every three 
weeks in the liberty or hundred of Paihbew 
in Warwick. 

GYLTWITE. See Gultwit. 

GYNARCY, or GYNiECOCRACY, govern¬ 
ment by a woman; a state where woioen are 
legally capable of the supreme oommand. 
Such are Great Britain and Spain. 

H 

HABEAS CORPORA JURATORUM (that 
jrou have the botlies of the jurors), a proce%6 
issuing out of the Court of Common Pleas, 
commanding the sheriff* to summon a jury. 
The practice is similar to the distringas fruui 
the Queen’s Bench and Exchequer for the 
same purpose. See Distringas Jcra- 

TORES. 

HABEAS CORPUS ACT, the 31 Car. II.. c. 
2, providing the great remedy for the violation 
of personal liberty by the writ of habeas cor- 
pus ad siUtjiciendum: which see below. 

HABEAS CORPUS Al> FACIENDUM ET 
RECIPIENDUM (that you have the body 
to do and receive), a common law writ wlmii 
baues out of any of the courts at West¬ 
minster, when a person is sued in looie 
inferior jurisdiction, and is desirous to re¬ 
move the action into the superior court. It 
commands the inferior Judges to pro;iure 
the body of the defendant, together with 
the day and cause of hb caption and de¬ 
tainer, to do and receive whatever tbe 
Queen’s Court shall consider in that behalf. 
3 B(. Com. 130. 

HABEAS CORPUS AD PROSEQUENDUM 
(that you have the body to prosecute}, a 
writ that issues when it b necessary to re¬ 
move a prisoner, in order that be may be 
tried in the proper jurisdiction, /hid. 

HABEAS CORPUS AD RESPONDENDUM 
(that you have the body to answer), a writ 
that issues when one has a cause of action 
against another, who is confined by tbe pro¬ 
cess of some inferior court, in order to re¬ 
move the prisoner, and charge him with tlte 
new cause of action in the court alwTc. 
Ibid. 

HABEAS CORPUS AD SATISFACIEN¬ 
DUM (that you have the body to sathM, 
when a prisoner has had judgment againstliiin- 
self in an action, and the plaintiff is desirous 
to bring him up to some superior court to 
charge him with the process of execution. 
Ibid. 

HABEAS CORPUS AD SUBJICIENDUM 
(that you have the body to answer), the most 
celebrated prerogative writ contained in the 
English law, and is addressed to any person 
who detains another in custody, and com¬ 
mands him to produce the body of the priso¬ 
ner, with the day and cause of his cspuoiisnd 
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(ieteiition, an<l to <)o» submit to, and receive' 
wiiiit^rer the Judt'e or court awarding such 
writ shall consider in that behalf. It issues 
uuiof anr of the superior courts of law and 
equity, both in term and vacation, and runs 
into all parts of the Queen’s dominions. 
Ihe trrit is applied for either by motion to 
a court nr application to a Judge, supported 
by so affidavit of the facts. If a probable 
^rouad be shown that the party is impri- 
sooed without just cause, and therefore has 
a right to be delivered, then this writ ought 
of right to be granted to every roan that is 
coiinnitted or detained in prison or otherwise 
rf>trained, though it be by command of the 
6urereign, the Privy Council, or any other 
power iu the country. And therefore there 
is au absolute necessity of expressing upon 
every commitment the reason for which it is 
made, that n court upon a habent corput 
may examine into its validity, and, acct>rd- 
iag to the circumstances of the case, may 
discharge, admit to bail, or remand the pri- 
sooer. 

The Habeus Corpus Act enacts, 1, that 
on coiiipUiiit and request in writing, by 
or on behalf of any person committed and 
charged with any crime (unless committed 
for treason or felony expressed in the war¬ 
rant; or as accessory, or on suspicion of 
lacing accessory before the fact, to any |ietit- 
trcasoii or felony, or upon suspicion of such 
|)etiutreason or felony, plainly expressed in 
the warrant; or unless he is committed or 
charged in execution by legal process), the 
Wd Chancellor or any of the Judges in 
vacation upon viewing a copy of the warrant 
or affidavit that a copy is denied, shall (un¬ 
less the party has neglected, for two terms, 
to apply to any Court for his enlargement) 
siward a habeas corpus for such prisoner, re- 
turnahle immediately, before himself or auy 
o'her of the Judges; and upon the return 
made shad discharge the party, if bailable, 
upon giving security to appear and an- 
)>wer to the accusation in the proper c<«urt 
of judicature. 2 . That such writs shall he 
eudurswl, as granted in pursuance of this act, 
mi I signed by the party awarding them. 3. 
Th:tt the writ shall be returned and the pri¬ 
soner brouglit up within a lim’ted time, ac- 
I’oriiiiig to the distance, not exceeding in any 
case twenty days. 4, That officers and 
keepers neglecting to make due returns, or 
U'lt delivering to the prisoner or bis agent, 
within six hours after demand, a copy of the 
warrant of commitment, on shifting the cus- 
tu<iy of a prisoner from one to another, witli- 
I'ut sufficient reason or authority (specified 
in the act), shall for the first offence forfeit 
IdO/., and for the second offence 200/. to the 
party grieved, and be disabled to hold his 
office. 6. That no person once delivered 
by habeas corpus shall be recommitted for 
tke same offence, on penalty of 600/. 6. 
That every person committed for treason or 
felony shall, if lie require it, the first week 
of the next term, or the first day of the next 
WMioa of oyer and terminer, be indicted in 


that term or session, or else admitted to bail; 
unless the witnesses for the Crown cannot 
be produced at that time; and if acquitted, 
or if not indicted and tried in the second term 
or session, he shall be discharged from im- 
prisonment for such imputed offence; but 
that no person, after the assizes shall be open 
for the county in which he is detained, sIhII 
be removed by habeas corpus, till after the 
assizes are ended; but shall he left to the 
justice of the Judges of assize. 7* That 
any prisoner may move for and obtain his 
habeas corpta as well out of the (Chancery 
and Exchequer as out of the Queen’s Bench 
or Com moil Pleat, and the Lord Chancellor 
or Judges denying the same, on sight of the 
warrant, or oath that the same is refused, 
shall forfeit severally to the party grieved, 
the sum of 500/. 8. That this writ of 

habeas corpus shall run into the counties, 
palatines, cinque ports, and other privileged 
places, and the islands of Jersey, and Guern¬ 
sey. 9. That no inhabitant of England 
(except persons contracting or convicts pray¬ 
ing to be transported, or having committed 
some capital offence in the place to which they 
are sent) shall he sent prisoner to Scotland, 
Ireland, Jersey, Guernsey, or any place be¬ 
yond the seas, within or without the King’s 
dominions, on pain that the party committing, 
his advisers, aiders, and assistants, shall for¬ 
feit to the parrv grieved, a sum not less 
than 500/.; shall be disabled to bear any 
office of trust or profit; shall incur the pen¬ 
alties of preemunire : and shall be incapable 
of the royal pardon. 

This statute extends only to the case of 
commitments, for such criminal charges as 
can produce no inconvenience to public Jus¬ 
tice by a temporary enlargement of the pri¬ 
soner; all other cases of unjust imprisonment 
being left to the habeas corpus at coinmou 
law, now regulated by 56 Geo. III., c. 100, 
which provides; —1. That where any person 
shall be restrained of bis liberty other 
than from some criminal or supposed crimi¬ 
nal matter, and except persons imprisoned 
fur debt, or by process in any civil suit, any 
of the Barons of the Exchequer of the degree 
of the coif, or any of the Justices of either 
Bench, shall upon affidavit showing a proba¬ 
ble and reasonable ground fur such com¬ 
plaint, award iu vacation time a writ of 
habeas corpus, under the seal of the court 
whereof he is a Judge, directed to the per¬ 
son in whose custody the party is confined, 
which shall be returnable immediately before 
liitiiself or any other Judge of the court. 
2. That upon disobedience to the writ the 
Judge before whom it is returnable may 
issue a warrant to arrest the party guilty 
of such contempt. 3. That if the writ be 
awarded so late in vacation tliat it cannot be 
conveniently obeyed during vacation, the 
same may be made returnable in the court 
to which the Judge by whom it is awarded 
belongs, on a certain day in the next term. 
4. That if such writ shall be awarded by 
the court itself of Queen’s Bench, Common 
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Picas, or Exchequer, so late that it cannot 
be conveniently oheyefl during the term, the 
tame may he made returnable in the then 
next vacation before any of the Jud^eti. 5. 
That ihoii}(h ihe return to the writ may be 
ftood in law, it shall be lawful for the Jud^e 
before whom it is returnable, to proceed to 
examine into the truth of the facts, and if it 
appear doubtful to him whetiier they be true 
or not, it slitll be lawful for such Judfjre to 
let to bail the person so confined, upon his 
entering into a recognizance to appear in the 
court to which the Judge belongs in the term 
following, which court may proceed to ex¬ 
amine into the truth of the facts, in a sum¬ 
mary way by affidavit, and to order and 
determine as to the discharge, bailing, or 
remanding of the party. 6. That the like 
proceeding for controverting th^ truth of the 
return may be had in the case where the writ 
shall be awarded by the court itself, or be 
returnable therein. 7. That the several pro¬ 
visions aforesaid shall extend to all writs of 
habea$ cormu awarded in pursuance of the 
31 Car. II., c. 2. Lastly, that the habeas 
eorpui according to this 56 Geo. III., c. 100, 
may run into sny county,palatine, or cinque 
port, or other privileged place, or the 
islands of Jersey, Guernsey, or Man, or any 
port, harbour, road, creek or bay upon the 
coast of England or Wales, lying out of ihe 
body of any county. 

Besides the eflScacy of the writ of habeas 
eoqnu, in liberating the subject from Illegal 
confinement in a public prison, it also ex¬ 
tends its mfluence to remove every uoiust 
restraint of personal freedom in private life, 
though imposed by a husband or a father; 
but when women and infants are brought 
before the court by a habeas corpus, the 
court will only set them free from an un- i 
merited or unreasonable confinement, and 
will not determine the validity of a mar- | 
riage, or the right to the guardianship, but 
will hold them at liberty to choose whither i 
they will go; aud if there be any reason to | 
apprehena that they will be seized in re¬ 
turning from the court, they will be sent 

^ home under the protection of an officer. 
But if a child is too young to Imve any dis¬ 
cretion of its own, then the court will deliver 
it into the custody of its parent, or the I 
person who appears to be its legal guardian. 

HABEAS CORPUS AD TESTIFICAN¬ 
DUM (that you have the body to testify), a 
writ to bring a witness into court, when 
he is in custody at the time of a triid. He 
must be a material witness, and willing to 
attend. If be be in criminal custody, the 
writ must be moved for in the Queen’s 
Bench, and it is nisi only in the first in -1 
stance. The Court will not grant this writ 
to bring up a prisoner at war; an application 
must he made to the Secretary of State. 
Chit, Arch. Prac. 233. 

HABEAS CORPUS CUM CAUSA (that 
you have the body with the cause), a writ 
which a defendant may have to remove 


himself from one prison to another; slses 
writ to remove a cause from an ioferiur 
court into a soperinr court, when the de¬ 
fendant is in custody in the court below. 
Chit. Arch. Prac. 941, 944. 

HABENDUM OF A DEED, that part of i 
conveyance, &c., which determines tbe 
quantity of interest conveyed; but slionld 
the quantity be expressed in the premhe^ 
then the habendum may lessen, enlarge, u- 
pUin, or qualify, but uot totally contradict, 
or be repugnaiit to the estate granted in the 
premises. See Deed. 

HABENTIA, riches. Mon. Ang. 100. 

HABERE FACIAS POSSESSIONEM (ihst 
vou cause to have possession), a writ that 
l8^ue8 for a successful plaintiff in eject¬ 
ment, to put him in possession of the pre¬ 
mises recovered, if tbe first writ be sot 
executed, an alias, &c., may be sued oat. 
The officer, if necessary, rosy break open 
outer doors, in order lo give possesiiop. or 
be may take the posse eomitaius with him if 
he fear violence. Chit. Arch. Prac. 765. 

HABERE FACIAS SEISINAM (that you 
cause to have possession), a writ addressed 
to the sheriff to give seisin of a freehold 
estate recovered by fjectionefirmse, or other 
ai*tion. O. N. B. IM. 

HABERE FACIAS VISUM (that you came 
to have view), a writ that lay iu divers cases 
in real actions, as in formedon, Ac., where 
a view was required to be taken of the lands 
in controversy. See Formedon. 

HABERGEON, a helmet that covered the 
head and shoulders. 

HABIT AND REPUTE, held mod reputed. 
Scotch Phrase. 

HABITATIONS, offences They arc 

arson ; negligently setting fire to houies 
attd buildings by servants i and burglary. 

HACHIA, a back, pick, or instrument for 
digging. 

HACKNEY COACHES. The provisions re¬ 
lating to these vehicles are embodied in the 
1 & 2 Win. IV^., c. 22, amended by 6 & 7 
Viet., c. 86, which repeals all previous aru 
on this subject. 

HAD BOTE, a recompence for an tffronl 
offered to a priest. 

HADERUNGA [had. Sax., person, and 
honored], respect of persons; partiality. 

HADGOVEL, a lax, or mulct. 

Heec fuit Candida illius setatisfides et simpUct- 
tas, qusepauculis lineis omniaJSdeiJirmameMfa 
posuit. i ’o. Lit. 6.—(The candid faith and 
simplicity of this age was such, that in a few 
lines was contained every thing binding to 
faith.) 

HiEREDE ABDUCTO, an ancient toI that 
lay for the lord, who having by right tbe 
wardship of bis tenant under a^, could 
obtain his person; the same being 
away by another person. 0. N. B. 93. 

HiEREDE DELIBERANDO ALTERl Qll 
HABE'F CUSTODIAM TERRiE, an 
cient/writ, directed to the aheriff to require 
one that bad the body of an heir being in 
ward, to deliver biin lo the penou wh«s« 



wild be was by reason of his land. Reg, 
Orif, 161. 

I H£RHD£ RAPTO, an ancient wrH that lay 
for the ra?iehinent of the lonJ’s ward. Reg, 
Orif. 163. 

Hendm DemfoeU, won homo, Co. Lit. 7 b. 

—((iimI makes the heir, not man.) 
HiEREDIPETA, the next heir to lands. 
HeredipeUe wo propinquo vel extraneo perieu^ 
Imsane euttodia nmllut committatmr, Cu. 
Ui. 88 b.—(No one should he committed to 
ibe cbar)^ indeed of one, tvhether his own 
rehiioQ or astrani;er, who is dangerously 
seeking to get himself made heir.) 

Herediiat, aka corporaUs, aUa incorporaUs: 
cwpordii est, qua tatigi potest et oiderij 
mnrpwaUi ques tangi turn potest nee vidert, 
Co, Lit, 9,—(Inheritance, some corporeal, 
others incorporeal: corporeal is that which 
no be touched and seen; incorporeal, that 
wbirh can neither be touched nor seen.) 
Hereditas est successio in universum jus quod 
defeat^ habutrat, Co. Lit. 237.—(Inherit- 
soce is the succession to every right which 
was possessed liy the late possessor.) 
Hereditas et heeres dieuntur ab tuerendo, quod 
tit areti tastdesidb, nam qui heeres esU heeret 
pddietter ab Kesrendo, quia tueredUas sibi 
ieret: Heet nomnulU hmredem dictum veUnt, 
quad hems fmi, hoe est dondnus ferrnrtim, 
ijre., qua ad eum perveniunt, Co. Lit. 7.— 
(Inheritance and heir are called from inhe¬ 
riting, becanse it is closely in expectancy, for 
be irlio is heir inherits; or it is called from 
inheriting, liecause the inheritance is inhe¬ 
rited by him : some say the word heir, be- 
rtuse he was heir, that is, the lord of lands, 
&e., which come to him.) 

H.EREDITAS J ACENS, an estate in abeyance. 
Hereditas nmnquam ascendit, Gian., 1. 7t c. 1. 
—(Inheritance never ascends.) 

This feudal maxim was exploded by 3 & 
i Wm. IV., c. 106, § 6. See Canons of 
IXHSBITANCB. 

HaredUus, n'est pas tout solement entendue lou 
home ad terres ou tenements per discent d*en- 
heritage^ sset auai chescun fee simple ou tail 
qee home ad per son purchase puit estre dit, 
tekeritanee, pur eeo que ses heirs lug purroni 
esheriter, Co. Lit. 26.—(Inheritance does 
not only comprehend all the lands and tene- 
Deau which a man has by descent from his 
sAcestora, but also every fee simple or fee 
till which he has by purchase is also called 
inheritance, because his heir can inherit It 
from him.) 

Haredum appeUatione veniunt hanredes hare^ 
dm in m/Ustum. Co. Lit. 9.—(By the^ title 
of heirs cf»me the heirs of heirs, in infinity.) 
Bares est aUer ipse^ etfilius est pars patris, 3 
Co. 12.—(An heir is a second self, and a son 
is part of his father.) 

Herts est out jure proprietatiSf aut jure repre- 
teutatiome. 3 Co. 40.—(An heir is by right 
of property, or hy right of representation.) 
Herts est eaiem persona cum anteeessore,^^ars 
auUeessone, Co. Lit. 22.—(The heir is the 
some person with his ancestor,—a part of 
his aaicstor.) 


Hteres est nomen coUectieum, 1 Vent. 216.— 
(Heir is a collective name.) 

Hares est nomen juris, JUius est nomen natura. 
Bacon.—(Heir is a name of law, son is a 
name of nature.) 

H.£RES FAGTUS, an heir appointed j a de¬ 
visee. 

Hares haredis mei est mens Awres.—(The heir 
of uiy heir is my heir.) 

Hares karedis succedit In universum jus quod 
defuneius habuit ,—(An heir of an heir suc- 
ceeils to the whole right which the deceased 
had.) 

Hares legitimus est qu^ uupUa demonstrant. 
Co. Lit. 7 b.—(He is a lawful heir whom 
wedlock declares.) 

Hares minor uno et viginti annis non responde- 
bit, nisi in casu dotis. Moor. 348.—(An heir 
minor, under twenty-one years of age, is not 
answerable, except in the matter of dower.) 

H^RES NATUS, an heir born ; an heir by 
descent. 

Hares non tenetur in Anglid ad debita anteces^ 
sorts reddenda, nisi per antecessorem ad hoc 
fuerit obligatus praterquam debita regis fon- 
fiofi. Co. Lit. 386.—(In England the heir is 
not bound to pay his ancestor’s debts, unless 
he be bound to it by the ancestor,except debts 
due to the king.) 

But now by 3 & 4 Win. IV., c. 104, he is 
liable. See Feb Simple, 3. 

H.ERETIOO COMBURENDO, an ancient 
svrit against a heretic, who having been con¬ 
victed of heresy by the bishop and abjured 
it, afterwards fell into the same again, and 
some other, and was thereupon delivered 
over to the secular power. F, *V. B. 69, 

HAFNE, a haven or port. 

HAG .A, a bouse in a t iiy or borough. SeotL 

HAGIA, a hedge. * 

HAIA, a park enclosed. 

HAJLWORKFOLK (/>., holy work folk), those 
who formerly hi Id lands for the service of 
defending or repairing a church or monu¬ 
ment. Bailey, 

HAKE'rON, a military coat of defence. 

HALF-BLOOD, one not bom of the same 
father and mother. 

HALF-BROTHER, a brother by the father 
or mother’s side. 

IJALF-ENDEAL, a moiety, or half of a thing, 

HALF-MARK, a noble, orSs,Sd, in money. 

HALF-SEAL, that which is used iu the Chau- 
cery for sealing of commissions to delegates, 
upon any appeal to the Court of Delegates, 
either in ecclesiastical or marine causes. 
Abolished. • 

HALF-TONOUE,ajury de meddstete lingua, 
einpannelled to try foreigners. 

HALIMASS, the feast of All Saints, on the 
Ist of November; and one of the cross 
quarters of the year was computed from 
Halimass to Candlemas. 

HALKE, a hole. 

H ALL AGE, tolls paid for goods on merchan¬ 
dize veniled in a hall. 

HALIaAMSHIRE, a part of the county of 
York, anciently so called, in which the town 
of Sheffield stands. 
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HALLMOTE, or HALLIiMOTE, that court 
ainoni; the Saxoos answering to our Court 
baron. 

HALYMOTE, an holy or ecclesiastical court. 

HALYWERCFOLK. See Hailworkfolk. 

HaM, a place of dwelling; a home close; a 
little narrow meadow. 

HAMBLING. or HAMMELINU OF DOGS, 
expeditation. 

HAMESECKEN, or HOMESOKEN, bur¬ 
glary ; assaulting a man in his owu house. 
Scotch L*iW. 

HAM FARE, breach of the peace in a house. 

HAMLET. HEMEL, HAMPSEL, a vUl or 
little village. 

HaMSOCA, or HAMSOKEN. See Hame- 

8BCKBN. 

HAMM A, a close joining to a house; a croft; 
a little meadow. 

HANAPER, a treasury, answering to our 
modem term, exchequer. 

HANAPER-OFi'lCE, an office belon^ng to 
the common law jurisdiction of the (*ourtof 
Chancery, so called, because all writs re¬ 
lating to the business of a subject aud their 
returns, were formerly kept in a hamper, in 
hanqperio, 5^6 e. 1U3. 

HANJj-BORROVV, a surety; a manual pledge. 

HAND’HABEND, a thief caught in the very 
fact, having the thing stolen in his hand. 

HAND-GRITH, peace or protection given by 
the King with his owu hand. 

HAND-SALE, a custom among the northern 
nations of shaking hands to bind a bargain 
or contract. 

HANGING, the mode of capital punishment 
which has been used iu this country Iroiu 
time immemorial. 

The manner in which death occurs in 
cases of banging is far troin lieing perfectly 
understood. There is, however, considerable 
variety in the physiological phenomena. 1. 
Apoplexy, not necessarily accompanied with 
rupture or extravasation, produced by pres¬ 
sure on the large blood-vessels leading to 
the head. 2. Another immediate cause of 
death, and about which there is hardly any 
dispute, is suffocation, or exclusion of air 
from the lungs. In many instances, it is 
thought that apoplexy and suffocation unite 
in producing the fatal termination. 3. A 
laceration of the trachea or larynx, or a 
luxation or fracture of the cervical vertebrae, 
from a rupture of the ligaments of the neck. 
The deductions drawn by Dr. Hemer from 
actual examination, are; 1. The presence of 
ecchyiiiosis on ibe neck is to be deemed a 
proof of death by banging. 2. As it occa¬ 
sionally is wanting, its absence cannot be 
considered a positive proof of the contrary 
supposition; but, 3. When it is thus want¬ 
ing, death has probably been suddenly caused 
by apoplexy. 

In every suspected case, two questions 

. may present themselves for solution by the 
medical witness:— 

1. Was the individual suspended before 
or after death, or, in other words, has be 
been previously killed in some other way. 


and then placed in this situation to avoid 
suspicion ? 

2. Whether the individual hung himself, 
or was hung by others. 

The presumption in all these cases is 
favourable to the idea of suicide, »iiice 
hanging is a difficult mode of perpetrating 
murder, unless the strength of the parlies 
he greatly disproportionate, or the as^ailaQU 
be numerous and powerful, in a great ma¬ 
jority of cases, it is proved to have btren 
suicidal. An opinion is sometimes exiremdy 
difficult to be arrived at, as the marks 
left either from homicide or suicide may 
he precisely similar. Beek*s Med. Juritp. 
616. 

HANGING IN CHAINS. In atrocious cases, 
it was frequently iiaual lor the Court to 
direct a murderer, after execution, to be 
hung upon a gibbet in chains near the place 
where the murder was committed, a prac¬ 
tice quite conrrary to the Mosaic law. Deut, 
xxi. 23. This practice, however, is omr 
abolished by 4 4* ^ 

HANGWITE, or HANGWIT, a liberty 
granted, whereby be is quit of a telon or thief 
hanged without judgm^l, or escaped osc 
of custody. Racial. 

HANTG, customary labour. 

HANSEATIC, pertaining to the Hanse Towns, 
or to their coulederacy. The Hanse Towns 
in Germany were certain commercial ciues 
which associated for the proieciiun ol ruio- 
inerce as early at the twelfth century. To 
this confederacy acceded certain comuirrcUl 
cities in Holland, England, France, Spain, 
and Italy, until they amounted to seventy- 
two; winch for centuries coinuianded ibe 
respect and defied the p|ower of kings. Frum 
the middle of the fiUeenih century, the 
power of the confederacy, though still very 
formidable, began to decline. This, how¬ 
ever, was not owing to any misconduit on 
the part of its leaders, but to the progress 
of that improvement it had done so much to 
promote. The civilization, which had been 
at first confined to the cities, gradually ex¬ 
tended over the contiguous country; and 
feudal anarchy was everywhere superseded 
by a system of subordination aud the pro¬ 
gress of the arts. At present it only lun- 
sists of Hamburgh, Lubeck, and Bremen; 
and they, indeed, possess merely the shadow 
of their former state. 

HANSGRAVE, the chief of a company; (he 
bead man of a corporation. 

HANTELODE, an arrest. 

HAP, to catch. 

HARBINGER, an officer of the royal house¬ 
hold. 

HARBOURS. Sec Ports. 

HARNESS, all warlike iustrumeiita; the tackle 
or furniture of a skip. 

HARO, HARRON, an outcry after felons and 
malefactors. 

HASPand STAPLE, the form of the entry of so 
heir into premises situate in a royal boroogti 
in Scotland. The bailie, the town cleAi 
and the claimant, appear on the prembei 
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when the claitnanl alleges his title, and 
proves it by witnesses, on which the bailie 
declares him to be heir, and directs him to 
take hold of the hasp and stafde of the door 
us a symbol ot po:«session, and then he enters 
the boose and bolts hilrl^elf in. On his 
coming oot, the transaction is noted and 
resistered. Scotch Jets, 1681, r. 11. 

HAVENS. In order to secure the marine 
revenue, the Sovereign has the prerogative 
of appointing ports and havens, or such 
places only, for persons and merchandize to 
pu4s into and out of the realm, as shall be 
thought proper. By the feudal law all na¬ 
vigable rivers and havens were computed 
among the re^nlia, and were subject to the 
sovereign of the state. The English Sove¬ 
reign is lord of the whole shore, and tlie 
guardian of the ports and havens, which are 
ibe inlets and gates of the realm. Legal 
ports were undoubtedly, at first, assigned 
by the Crown; since to each of them a court 
of portmote is incident, the jurisdiction of 
which must flow from the royal authority: 
the great porta of the sea are referred to os 
well known and established by 4 Hen. IV., 
c. 20, which prohibits the landing elsewhere 
under pain ot confiscation : and the 1 Eliz., 
c. 11, recites that the franchise of landing 
and discharging had been frequently granted 
by the Crown. 

But though the Sovereign had a power 
of granting the franchise of havens and ports, 
yet he had not a power of resumption, or 
of narrowing and confining their limits when 
once estaldished; but any person had a right 
to load or discharge his merchandize in any 
part of the haven; whereby the revenue of 
the customs was much impaired and dimin' 
iahed, by fraudulent landings in obscure and 
private corners. This occasioned the 1 Eliz., 
c. II; and ld& 14 Car.II.,c. ll,$ 14, which 
enabled the Crown by commission, to ascer¬ 
tain the limits of all ports, and to assign 
proper wharfs and quays in each port for the 
exclusive landingandloadingof merchandize. 
And by 46 Geo. 111., c. 153, no pier, quay, 
wharf, jetty, breast, or embankment, shall 
he erected in or near to any public harbour 
without giving one month’s notice to the 
admiralty with a saving, however, of the 
privileges of the city of London. 2 Step, 
Com, 621. 

HAUR, hatred. Leg, W. 1, c. 16. 

HAUTHONER, a man armed with a coat of 
mail. 

HAW, a small parcel of land so called in Kent; 
houses. Co. lAtt, 5. 

HAWARD. Sec Hayward. 

HaUGH, or HOWGH, a green plot in a 
valley. 

HAWBERK, or HAWBERT, be who held 
land in France, by finding a coat or shirt 
of mail, and to be ready with it when he 
shall be called. See Fibf D'Haubert. 

H.\Y, a hedge or enclosure; a net to take 
zame. 

HAY-BGTE, a liberty to take thorns and other 
wood to make and repair hedges, gates. 


fences, &c., either by tenant for life or years; 
also wood for the making of rakes and forks. 
See Bote. 

HAYWaRD, one who keeps a common herd 
of cattle of a town, and the reason of his 
being so called maybe, because one part of 
his oHice is to see* that they neither break 
nor cross the hedges of enclosed grounds ; 
or because be keeps the grass from hurl and 
destruction. He is an officer appointed in 
the Lord’s Court, and is to look to the fields 
and impound caitle trespassing thereon; to 
inspect that no pound breaches !>« made, and 
if any he, to present them to the leet, &c. 
Kitch, 46. 

HEAD-BOROUGH, the head of a borough ; 
a high constable. King Alfred instituted 
titliings, so called from the 8axon, because 
ten freeholders and their families composed 
one. These all dwelt together, and were 
sureties or free pledges to the King for the 
good liehaviour of each other. One of the 
tithing is annually appointed to preside over 
the rest, being called the tithing-man or head 
borough. 

Under the feodal law, he was an officer 
who had a principal government within his 
own pledge. He was also styled borow- 
head, borsholder, third-borough, tithingman, 
4*c., according to the usage and diversity of 
speech in several places. The head bo¬ 
roughs were the chief of the ten pledges, the 
other nine being denominated hand-borows, 
or inferior pledges. Encyc, Lond» See 
CONSTABLB. 

HEAD-COURTS, certain tribunals in Scot¬ 
land, abolishetl by 20 Geo. II., c. 50. 

HEAD-LAND, the upper part of ground left 
for the turning of the plough, whence the 
head-way, Paroch. Antiq, 587. 

HEAD-PENCE, an exaction of a certain sum 
collected by the sberifif of Northumberland 
from the inhabitants of that county, without 
any account thereof to be made to the 
Crown. Abolished by 23 Hen, VIL, e, 7- 

HEAD SILVER, dues paid to Lords ofleets; 
also a fine of 401. which the sheriff of North, 
umberlaiid heretofore exacted of the inhabi¬ 
tants twice in seven years. 

HE.AFOD-WEaKD, one of the services to be 
rendered by a thane and ageneat or villain us, 
but in what it consisted seems uncertain. 
Jnc, Hist, Eng, 

HEALFANG, or HALSFANG, [hats, Sax., 
neck, fang, to seize], the pillory; also a 
pecuriiarv mulct, to commute for standing 
in the pillory. 

HEALGEMOTE, a court baron; an ecclesi- 
asiical court. 

HEALTH, the faculty of performing all actions 
proper to a human body in the most perfect 
manner. 

Injuries affecting a person’s health are, 
where, by any unwholesome practices of an¬ 
other, a man sustains any damagein his vigour 
or constitution, as by selling him bad provi¬ 
sions or wine, by tlie exercise of a noisome 
trade, which infects the air in his neighbour¬ 
hood, or by the neglect or unskilful manage- 
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ment of a surgeon* apothecary, or general 
pi actitioiier who attends him. The remedy is 
hy an action on the case for damages, and in 
cases of gross misconduct, the wrong done 
may he indicted. 

The two offences against the public 
health are, those against the quarantine and 
vaccination acts, and selling unwholesome 
provisions. 4 BL Com., c. xiii. 

HEARING, the trial of a suit before a court 
of equity; an investigation of a controversy. 

HEARSAY EVIDENCE. It is a general 
principle in the law of evidence, that if any 
fact is to be substantiated against a person, 
it ought to be proved in his presence by the 
testimony of a witness sworn to speak the 
truth; and the reason of the rule is, because 
evidence ought to he given under the sanc¬ 
tion of an oath, and that the person who is 
to he affected by the evidence, may have an 
opportunity of interrogating the witness as 
to his means of knowledge, and concerning 
all the particulars of his statement. Hear¬ 
say evidence (whether spoken or written) of 
a tact, therefore, is not admissible. 

The following cases, however, are clearly 
distinguishable from hearsay evidence:— 

(1) The testimony of a deceased witness, 
who has been examined upon oath, on the 
trial of a former action between the same 
parties, and where the point at issue was the 
same as in the second action, is admissible 
on the trial of the second action, and may he 
proved hy one who heard him give evidence; 
for such evidence on the funner trial was 
not given in an extra-judicial manner, but 
upon oath: the parties to the suit were the 
same, and an opportunity was given for 
cross-examination. The person called to 
prove what a deceased witness said must un¬ 
dertake to repeat precisely his very %\ords, 
and not merely to swear to their effect. 

(2) Hearsay is often admitted in evidence, 
as part of the re# or trun'^action. which 
becomes the subject of enquiry ; the mean¬ 
ing of which seems to be, that where it is 
necessary in the course of a cause to enquire 
into the nature of a particular act, or the in- 
tention of the party who did the act, proof of 
what the person said at the time of doing it 
is admissible in evidence, for the purpose of 
showing its true character. 

The exceptions to the general rule of the 
inadmissibility of hearsay evidence are the 
following:—(1) dying declarations; (2) hear¬ 
say in questions of pedigree; (3) hearsay on 
questions of public right, customs, bounda¬ 
ries, &c.; (4) admissibility of old leases, 
rent-rolls, surveys, &c.; (5) admissibility ot 
declarations against interest; (6) admis¬ 
sibility of rectors and vicars’ books; (7) 
admissibility of broker of tradesmen. 1 
Eoid. 24; 1 PkiL Evid, 229. 

HEARTH MONEY, a tax levied by 14 Car. 
11., c. 2. It was productive of great discon¬ 
tent, and therefore abolished by 1 W. & M., 
St. I, c. 10. 

HBBBERMEN^ fishermen or poachers below 
London bridge* who fi.^h for wbiting.s. 


flounders, smelts, &c., commonly at ebluD^ 
water. Punishahle by 4 Hen. A7/., c. 15. 

HEBBERTHEF, the privilege of rlairaing tbe 
goods and trial of a thief within a ceruio 
liberty. 

HEBBl'NG-WEARS, a device fur cicching Lh 
in ebbing water. 

HEBDOMAD, a week; a space of seven ddT% 

HEBDOMADIUS, a week's man, canun, ur 
prebendary in a cathedral chiiri’li, wliu kai 
the care of the choir and the officers lieloiijr. 
ing to it, for his own week. Reg. Epuc. 
Hereford MSS. 

HECK, an engine to take fish in the river 
Oirte. 23 Hen. VIII., c. 18. 

HECCAGIUM, rent paid to a lord of the fee 
for a liheriy to use the engines called heiki. 

HEDA, a small haven, wharf, or laiidio;;* 
place. Oid Recordi. 

HEDAGIUM, toll or customary dues at tbe 
hith or wharf, for landing goods, &c., imni 
which exemption was granteil hy the Crows 
to some particular persons anti societies. 

HEDGE-BOTE, necessary stuff to iiiske 
hedges* which a lessee for years, &c., uuiy 
of common right take from the ground 
leased. See Botb. 

HEGIRA, the epocha or account of time used 
hy the Araliians and the Turks, who begin 
their C'tmputaiion from the day that Msbo- 
met was compelled to escape trom Mecca, 
which happened on Friday, July 16, a. d. 
622, under the reign of the Emperor Ht-ra- 
chus. As tbe xears of the Hegira con»ist nf 
only 354 days, it is foutnl hy subtracting 622 
from our year, and then multiplying by 
365*52, and dividing hy 354. 

HEIR [4«>e, old Fr., heerei, Lat.j, a persno 
who succeeds hy descent to an estate uf in¬ 
heritance. It is a nomeu coileciivum, a«d 
extends unto all heirs; and under heirs, the 
heirs of heirs are comprehended in infinitum. 

The different kinds of heirs may he thus 
classed, and defined:— 

(a) Heir apparent. He whose right of in¬ 
heritance is indefeasible, provided he outlive 
the ancestor: as the eldest son, who must 
by the course of the common law be heir to 
his father on bis death. 

{fi) Heir hy cuetom. He depends upon a 
particular and local custom, as in horoogh 
English lands, the youngest son succeeds his 
father, while in gavelkind lands, all the sous 
inherit as parceners, and make but o^e heir. 
Co. Lit. 140. 

(7) Heir liy devise, or heeres factus. He 
is made, by will, tbe testator’s heir or devi¬ 
see, and has no other right or interest 
than the will gives him. 

(5) Heir general, or heir at law. He who* 
after his father or ancestor’s death, has a 
right to inherit all his lands, teiieiuents, and 
hereditaments. 

(0 Heir presumptive. He who, if the 
ancestor should die immediately, would, in 
the present circuinstauces of things, be his 
heir, hut whose right of inheritance msy 
defeated hy the contingency of some nearer 
heir being* born; as a brother or nephew. 
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whose preininptire sacGfsnon may be de¬ 
stroyed by Uie lurth of a child ; or a dauj^hter, 
whose present hopes may be hereafter cut 
off hy tbe birth of a son. 

(fi Hmrei itmgmnii et har^diUtth, A son 
who may be defeated of his inheritance by 
his father's displeasure. 

(s) Heir ipedai. Issue upon whom an 
estate is entailed. The entail may either be 
opon the heirs general or ipecial, being to 
be bora of a particular mother; and these 
may be either male or female. 

(0) UUimu9 heeree* He to whom lands 
come by escheat or forfeitnre, for want of 
proper heirs, or on account of treason or 
felony. He is either the lord of the manor 
or the Grown. 

Id the Scotch law, heir has a more extend- 
ed sif^nificatloD, comprehending not only 
those who succeed to lands, but also sue- 
cessofs Co personal property also. It dis- 
tribates heirs into the following classes:— 

(a) Heir active. He who is served heir, 
and has the right of action. 

OB) Heir eanqueit. He who succeeds 
to the deceas^ in lands and other heritable 
rights, to which the deceased did not him- 
rclf succeed as heir to his predecessors; as 
irbere a father leaves an estate purchased to 
bis second son. 

( 7 ) Heir o/Une, He who succeeds line- 
^7 by right of iilood. 

(d) Heir male. The nearest heir male 
tsho can succeed. 

(f) Heir pasMwe. He whom the law makes 
Hable to be heir. 

(t) Heirs poriionen. When women suc¬ 
ceed, they have all equal portions. 

Cv) Heirs of promehn, or heirs by desii- 
Those who succeed by virtue of a 
particular provision in a deed or instrument. 

(#) Heir of tailaie. He on whom an estate 
is entaiM. 

( 1 ) Heir idkateomever. An heir at law. 
HEIRDOM, succession by inheritance. 
HEIRESS, a female heir. Where there are 
’CTeral, they are called ea-heiretiei, 
heirloom [keerea, Lat., heir, and gehma, 
^ax., goods], personal chattels, such as 
carriages, utensils, and other household im- 
plemeuts, which go by the special custom of 
4 particnlar place to the heir, together with 
inheritance. Heirlooms, though mere 
' lattels, cannot be devised away from the 
lieir by will; bat such devise is void, even 
ir a tenant in fee simple. For though the 
owner might during his life have sold or 
imposed of them, as he might of the timber 
the estate, since, as tbe inheritance was 
t » own, he might mangle or dismember it 
he pleased; yet they being at his death 
t.-tantly vested in the heir by the custom, 
U devise (which is subsequent, and not to 
uke effect tUI after his death) shall be post- 
puned to, the custoiu whereby they have 
a’ready descended. 

The" term of ** keirleomi** is often applied 
''1 practice to the case where certain chattels 
—for example, pictures, plate, or furniture, 


are directed by will or settlement to follow 
the limitatious thereby made of some family 
mansion or estate. But the word is not here 
employed indts strict and proper sense, nor 
is the disposition itself beyond a certain 
point effectual ; for the articles will in such 
case belong absolutely to the first person 
who, under the limitations, would take a 
vest^ estate of inheritance in them, sup¬ 
posing them to be real estate; and if be die 
intestate, will pass to his personal representa¬ 
tive, end not to his heir. 2 Step, Com. 2^. 

HEIRSHIP MOVEABLES, those things which 
the law withholds from the executors and 
next of kin, and gives to tbe heir, that be 
may not succeed to a house and lands com¬ 
pletely dismantled. They consist of the best 
of everything; furniture, horses, cows, oxen, 
farming utensils, &c., but not including 
fungibles. Scotch Law, 

HELSING, a Saxon brass coin, of the value 
of a halfpenny. 

HELM, thatch or straw; a covering for the 
head in war; a coat of arms bearing a crest; 
the steerage or rodder in a ship. 

HELOWB-WALL [hmian. Sax., to cover], 
the end-wall covering and defending tbe rest 
of the building. 

HEMOLDBORH, or HEIMELBORCH 
[heimiiid, O. N., hjemmel, Dan., just claim 
to a thing, and ^Ar], a title to possession. 

The admission of this old Norsk term into 
the laws of the Ckmqueror, it is difficult to 
account for; it is not found in any Anglo- 
Saxon law extant, ^nc, Inst. Eng, 

HEN OHM AN, a page; an attendant; a herald. 

HENEDPENNY, a customai^ payment of 
money instead of bens at Christmas; a com¬ 
position for eggs. 

HENFARE, a fine for Right on account of 
murder. Domesd4ty Book, 

HENGEN, a prison in which those confined 
were condemned to hard labour, jinc, toMt, 
Eng, 

HENGHBN, a prison; a bonse of correction. 

HENGWITE. See Hanowit. 

HEORDFifiTE, or HUDEFiEST, a master 
of a family keeping house, distinguished 
from a lower class of freemen—viz.,/o/yerd» 
(/olgarii), who had no habitations of their 
own, hut were house retunera of their lords. 
j^nc. Inti, Eng, 

HEORDPENNY, Peter pence. 

HEORDWERCH, the service of herdsmen, 
done at the will of their lord. 

HEPTARCHY [ArrA, Gk., and a go- 
vernment exercised by seven persons, or a 
nation divided into seven governments. 

In tiie year 560, seven different monarchies 
had been formed in England by the German 
tribes, namely, that of Kent, by the Jutes; 
those of Sussex, Wessex, and Essex, by the 
Saxons; and those of East Anglia, Bernicia, 
and Deira, by the Angles. To these were 
added, about the year 586, an eighth, called 
the kingdom of Mercia, also founded by the 
Angies, and comprehending nearly the whole 
of the heart of the kingdom. These states 
formed together what has been designated 

X 


lii:R 


( 290 ) 


HER 


tlic An^lo-Saxuii Ooturchy,or more common¬ 
ly, though not 80 correctly, the An^lu-Saxon 
Heptarchy, from the custom of speaking of 
Dcira and Bernicia under the single appel- 
Hiti<Mi of the kingdom of Northumberland. 
HERALD [herty Sax., an army, and healdy a 
champion, herauUy herauty Fr., keraldy Qtr,y 
nraldoy Iial., because it was part of his of¬ 
fice to charge or challenge unto battle or 
combat], an officer whose business it is to 
register genealogies, adjust etisigns armorial, 
regulate funerals, and anciently to carry mes¬ 
sages between princes, and proclaim war 
and peace. 

Heralds were anciently called dukei at 
arms, probably because the conducting of 
affairs concerning peace and war devolved 
upon them, from the Latin dueere ad arma; 
their office being to carry messages to tlie 
enemy, and to denounce war, or to proclaim 
p^ace. Hence the persons of heralds 
were deemed sacred by the law of nations, 
and were received and protected by bellige- 
. rent powers, as flags of truce are in the 
present day. 

The three chief heralds are called Kings 
tfArms; of whom (1), Garter ia the prin¬ 
cipal, instituted by Henry V. His office is 
to attend the Knights of the Garter at their 
solemnities, and to marshal the funerals of 
the nobility. (2), CtareaceusTy King afArmSy 
ordained by Edward IV., so called from the 
Duke of Clarence. He is to marshal and 
dispose the funerals of the inferior nobility 
on the south side of the Trent. (3), iVofray 
(A'or/A Atiig af ArmSy holds a similar 
department on the north side of the river 
Trent. These two last are denominated 
promneiat heralds, because they divide the 
kingdom between them into provinces. 

Besides the kings of arms, there are six 
subordinate heralds, according to their ori¬ 
ginal, as they were created to attend dukes 
and great lords in martial ex^ditions, i. a., 
Yariy Jjancaster, ChestoTy nlndsor. Kick- 
numdy and Somerset; the four former were 
instituted by Edward III.,and the two latter 
by Edward IV. aud Henry Vlll. To these, 
upon the accession of George 1. to the crown, 
on account of his Hanoverian dominions, a 
neiv herald was added, called Hanover he¬ 
rald ; and another styled Qioucestery King of 
Anns. 

To the superior and inferior heralds are 
added four others, called marshals or pur¬ 
suivants of armSy who commonly succeed in 
the places of such heralds as die or are pro¬ 
moted ; they are denominated blue-numtle, 
rouge-croixy rouge-dragon, and portculUs, 

Lord Lion*s Office in Scotland, and Ukter 
King of Arms in Ireland, are distinct aud 
independent. Encye, Land, 

HERALDS’ COLLEGE, an ancient royal cor¬ 
poration, first instituted by Richard HI. in 
1483, situated on St. Rennet’s Hill, near St, 
Paul’s, in the city of London. The above 
named heralds, together with the earl mar-, 
shal and a secretary, are the members of this 
corporation. j 


The heralds* books, compiled when pro¬ 
gresses were solemnly and regularly i^e 
into every part of the kingdom, to eoqaire 
into the state of families, and to register lach 
marriages and descents as were verified to 
them upon oath, are allowed to be good 
evidence of pedigrees. 3 Stark. Evid. M3. 

HERBAGIUM ANTERIUS, the first crop of 
grass or hay, in opposition to after-mith 
and second cutting. Paroch. Aniiq, 459. 

HERBENGER, or HARBINGER, an offierr 
in the royal house, who goes before and 
allots the noblemen and those of the hoosf- 
hold their lodgings; also, an innkeeper. 

HERBERGAGIUM, lodgings to receivegnesu 
in the way of hospitality. Cowell. 

HERBERGARE, to harbour; to entertrio. 

HERBERGATUS, spent in an inn. 

HERBERY, or HERBURY, an inn. Csaell 

HERCE, HERt^lA, an harrow. Fleta, /. ii. 

c. 77. 

HERCIARE, to harrow. 

HERDEWICH, or HERDEWIC, a grange or 
place for cattle or husbandry. 

HERDWERCH, HEORDWERCH, herd- 
men’s work, or customary labour, done by 
shepherds and inferior tenants, at the will of 
the lord. 

HEREBANNUM, a mulct for not goiog 
armed into the field when summoned. Spdm. 

HEREBOTE, the royal edict, commanding the 
people into the field, 

HEREDITAMENTS, every kmd of property 
that can be inherited | i. a., not only pro¬ 
perty which a person has by descent from 
his ancestors, but also what he has by pur¬ 
chase, because his heir can inherit it from 
him. The two kinds of hereditaments ire 
eoiymineal, which are tanmble (in fia^ they 
mean the same thing as land), and incorpo¬ 
real, which are not tannble, and are the 
rights and profits annexed to, or Issuing out 
of, land. 

The enumeration of incorporeal heredlu- 
ments In Hale’s Anal|f8is (p. 48) Is the fol¬ 
lowing:—rents, services, tithes, comnoos, 
and other profits tn aUeno pensiocs, 
offices, franchises, liberties, villeins, digni¬ 
ties. But Blackstone enuinerates ten prin¬ 
cipal kinds:- advowsons, tithes, common^, 
ways, offices, dignities, franchises, corodio 
or pensions, annuities, and rents. Com. i . 
21 . 

Although the word “ hereditament” ap¬ 
plies both to really and personally, yet it is 
in a different mode of relation. When ap¬ 
plied to realty it generally denotes thesv^Vd' 
of property,apart from ita nature and extent; 
but when applied to personalty, it does not 
then denote the sulgect, but signifies some 
inheritable right, of which the subject is 
susceptible. 

There is a third application of this woiuj 
—^it is used to denote inheritable rights re¬ 
lating to land, or something usning there-j 
from or exercisable therein, or having some 
local connection or relation distimet from tba 
enjoyment of the land itself. In this view 
of the description, hereditaments divide 
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theoiitilves into real, personal, and mixed, 
and, therefore, as was said before, they are 
applicable to all the kinds of property. 
Feanu^i reading o» the Stat, of Inrolments, 
HEREDITARY RIGHT TO THE CROWN. 
The Crown of England, by the positive con¬ 
stitution of the kingdom, baa ever been de¬ 
scendible, and to continues, in a course pecu¬ 
liar to itself, yet subject to limitation by 
Parliament; but, notwithstanding such limi¬ 
tation, the Crown retains its descendible 
quality, and becomes hereditary in the prince 
to whom it is limited. 1 BI. Com. chap. iii. 
HEREFARE, a military expedition ; a going 
to war. 

HEREGELD, a tribute or tax levied for the 
maintenance of an army. 

HEREMITORIUM, a solitary place of retire¬ 
ment for hermits. 

HERENACH, an archdeacon. 

HEREMONES, or HERETEAMS, followers 
of an army. 

HERESLITA, HERESSA, HERESSIZ, a 
hired Soldier ivlio departs without license. 
HERESY [^dtpeais, Gk.j, an opinion of private 
men, didereotf rom that of the orthodox 
church. 

By 1 Eliz., c. 1, all former statutes relat¬ 
ing to heresy are repealed which left the 
jurisdiction of heresy as it stood at common 
law; that is, left the simple offence to he 
visited by spiritual punishment in the eccle- 
iiastical courts. Heresy is now only such 
tenets which have been heretofore so de¬ 
clared:—I, by the words of the canonical 
Scriptures; 2, by the first four general 
councils, or such others as have only used 
the words of the Holy Scriptures; or, 3, 
which shall hereafter be so declared by Par¬ 
liament, with the assent of the clergy in 
convocation. 

By 9 & 10 Wm. III., c. 32, if any person, 
having been educated in, or made profession 
of Christianity, shall, by writing, printing, 
teaching, or advised speaking, maintain that 
there are more Gods than one, or deny the 
Cbristiau religion to be true, or the Holy 
Scriptures to be of divine authority, and be 
thereof convicted by two witnesses, he shall, 
unless he recant. Incur such civil disabiKties 
as therein mentioned, and, on a second con¬ 
viction, shall also sutler imprisonuient for 
the term of three years. 

heretic, one that adheres to and is con¬ 
victed of heresy. 

HERETICO COMBURENDO. See Dx Hb- 
eetico Comburendo. 

HERETOCH [Acre, an army, ^nd teohan, to 
draw or lead], a general, leader, or com¬ 
mander ; also a baron of the realm. 
HERETUfd, a court or yard. 

HERIGALDS, a sort of garment. Cowell. 
HERIOT [heregeat^ Sax.], a tribute to the 
lord of whom a tenement is held. There 
are two kinds:—(1) heriot service, payable 
on the death of a tenant in fee simple, due 
upon a special retervatioji, and extinguished 
H the lord purchase part of the tenancy; 
(2) heriot custom, dependiug entirely on 


general usage, due upon the death or aliena¬ 
tion of a tenant for life. It is sometimes the 
best live beust or averium which a tenant 
dies possessed of; sometimes the best inani¬ 
mate good, as a jewel or piece of plate; but 
it must be a personal chattel. In some 
places there is a customary composition in 
money, as lOt. or 20s. in lieu of a heriot. 
Heriot differs from relief, in that heriot is 
a personal, relief is a predial, service; and 
again, a heriot is usually paid on the deter¬ 
mination of a tenancy, while a relief is due 
on the acce.ssion of an heir. 

The seizing of heriots, when due on the 
death of a tenant, is a species of self-re¬ 
medy, not much unlike that of taking cattle 
or goods in distress. As for that division of 
heriots which is called heriot service, and is 
only a species of rent, thelorcl maydistraiii for 
it. as well as seize; but for heriot custom, 

: which lies only in prender, and not in rcn- 
i/er, the lord may seize the identical thing 
itself, but cannot distrain any other chattel 
for it. 3 Step. Com, 373. 

HERISCHILD, military service, or knight’s 
fee. 

HERISCINDIUM, a division of household 
goods. 

HERI8L1T, laying down of arms. 

HERlSTALL, a castle. 

HERITABLE BOND, a bond for money, 
joined with a conveyance of land or heritage, 
to be held by a creditor as security for his 
debt. Scotch Term, 

HERITABLE JURISDICTION, grants of 
criminal jurisdiction, anciently bestowed on 
great families in Scotland, with a view to 
the inore easy administration of justice. 
Abolished by 20 Geo. II., c. 43. 

HERITABLE RIGHTS, all rights to land, or 
whatever is connected with land, as mills, 
fishings, tithes, &c. Scotch phrase. 

HERMAPH RODITE. See Doubtful Sex. 

Hermaphroditus, tarn masculo quam famU 
me comparatur, secundum prcevalentiam 
sexus incalescentis, Co. Lit. 8.—(An her¬ 
maphrodite is to be considered male or 
female, according to the predominancy of 
the prevailing sex.) 

HERMER, a great lord. 

HERMITAGE, a solitary place. 

HERMITORIUM, the chaj^l or place of 
prayer belonging to a hermitage. 

HERMOGENIAN CODE, See Codbx Hbr- 

MOGBNIANUS. 

HERNESCUS, a heron. Cowell. 

HERNESIUM, household goods ; implc' 
ineots of trade or husbandry. 

HERONDES, heralds. 

HERRING SILVER, a composition in money 
for the custom of paying such a number of 
herrings for the provision of a religious 
house. 

HERSHIP, the illegally driving off cattle from 
the grounds of a proprietor. Scotch Term, 

HESIA, an easement. 

HESTA, HESTHA, a little loaf of bread, 

HESTCORN, vowed or devoted corn. 

HET.45RARCHA [iraipos, Gr., friend, and 

X 2 
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^px^i government], the head of arelif^ous 
htru^e; the bead of a college; the warden of 
a c.irporalion, 

HECVBLBORGH, a surety for debt. 

HEXHAM, a very ancient town in the county 
of Northumberland, celebrated as the 
j4j^elo^dunum of the Romans. It was made 
a county palatine in the reign of Henry VIII., 
hut it is now united to Northumberland. 14 
EUz,, c. Id. 

HEYBOTE. SeeHATBOTB. 

HEYLOED, a customary load or burden laid 
upon inferior tenants for mending or re¬ 
pairing the heys or hedges. Cowell, 

HEYMECTITS, a hay-nct. 

HIBERNAGIUxM, season for sowing winter 
corn. 

HIBRID, or HIBRIS, a mongrel or mule; 
also one born of parents of different coun¬ 
tries. 

niOAGE, an extraordinary tax formerly 
payable to the Crown for every hide of land. 
This taxation was levied, not in money, but 
iirovision of armour, &c. 

HIDE AND GAIN, arable land. Co, Ut. 
856 . 

HIDE OF LAND, such a space as might be 
ploughed with one plough, or as much as 
would maintain the family of a hide or 
mansion-house. According to some, it was 
sixty acres; others make' it eighty; and 
others, again, a hundred. The quantity 
very probably was always determined by 
local usage. 

HIDEIi, a place of protection, or sanctuary. 

HIDGILD, HfDEulLD, the price by which 
a vellein or servant redeemea bis skin from 
being whipped, in such trespasses as anciently 
incurred that corporal punishment. 

HIERLOOM. SeeHsiRLOOM. 

HIERARCHY [Uphs, Gr., sacred, and kpx^, 
government], direction in reUgious concerns 
and things sacred. 

Of whatever denomination may be the 
persons who take the lead in conducting 
the serious and sacred concerns of religious 
institutions; \i*hetlier they be styled presby¬ 
ters, elders, ministers, priests, or bishops, 
such persons do virtually and according to 
the true and real meaning of the term, con¬ 
stitute a hierarchy. It is only by limitation 
of its just sense, and by partial application 
of it under such restriction, that hierarchy 
is taken to mean ** episcopal direction,*' to 
the exclusion of other ** direction in things 
sacred.’* If we ^vould speak correctly, and 
if we would follow the true import of the 
word, hierarchy subsists as much among the 
chief ministers in the Church of Geneva and 
Scotland, as in the Cburch of Rome or 
England. For wherever there is regular 
form and order of sacred things, there is 
hierarchy; the very essence of which is 
conducting that regular form and order. 
Encye, f^nd, 

HIGH COMMISSION COURT, established 
by 1 Eliz., c. 1. It was instituted to vindi¬ 
cate the dignity and peace of the church, 
by reforming, ordering, and correcting the 


ecclesiastical state and persons, and all man¬ 
ner of errors, heresies, schisms, abufei, 
offences, contempts, and enormities. The 
powers of this tribunal were directed to 
tyrannical and uncoostitutioDal purposes; 
it was therefore abolished by 16 Car. /., c. II. 

HIGH CONSTABLE. See'CoNSTABLB. 

HIGH CONSTABLE OF £NGLAND,LoaD. 
His office has been disused, except only 
upon great and solemn occations, u the 
coronation or the like, ever since the attmn- 
der of Stafford, Duke of Buckingham, in the 
reign of Henry Vlil. See CHiYALar, 
COURT or. 

HIGH MISDEMEANOURS, misprisions. 

HIGH STEWARD, Corirf of the Lord 
a tribunal instituted for the trial of peen 
indicted for treason or felonv, or for mis¬ 
prision of either, but not for any other 
offence. The office of this great magistrate 
is very ancient, and ivas formerly berMitarj, 
or at least held for life, or dum be»e oe yet* 
oerit: but now it is usually, and has been 
for many centuries past, granted pro hie 
vice only, and it has beeu the constant prac¬ 
tice (and therefore seems now to have be¬ 
come necessary) to ^aiit it to a lord of 
Parliament, else be is incapable to try such 
delinquent peer. When such an indictmeDt 
is therefore found by a grand jury of free¬ 
holders in the Queen’s Bench, or at the 
assizes before a Judge of oyer and termmir, 
it is to be removed by a writ of eertwrafi 
into the Court of the Lord High Steward, 
which only has power to determine it. A 
peer ma^ plead a pardon before the Queen’s 
Bench, m order to prevent the trouble of 
appointing a high steward, merely for the 
purpose of receiving such plea, but he 
cannot plead any other plea, because it it 
possible, that in consequence of such a pkt, 
judgment of death might be pronounced 
upon him. 

The Sovereigo, therefore, in case a peer 
be indicted for treason, felony, or mi^ri- 
sioD, creates a Lord High Steward pro hk 
vice, by commission under the Great Sell, 
which recites the indictment so found, and 
gives his grace power to receive and try it 
eecundum legem et consuetndinem ArngUre. 
When the indictment is regularly removed 
by certiorari, the Lord High Steward ad¬ 
dresses a precept to a seijeant at arms, to 
summon the Lords to attend and try the 
indicted peer. All the peers who have a 
right to sit and vote in Parliament are sum¬ 
moned, at least twenty days before such 
trial, to appear and vote therein, and every 
Lord appearing and taking the proper oaths, 
may vote in the trial of such piot. The 
decision is by the majority, but a majority 
cannot convict, unless it oonsisl of twelve 
or more. 

During a session of Parliament, the trial 
is not properly in the court of the Lord 
High Steward, but before the High Court of 
Parliament. A Lord High Stew^ is, how¬ 
ever, always appointed to regulate the pro- 
ceediiDgs; but he is rather in the nature of 
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a ipeaker or cbalrmaQ ibaa a Judg^e, for tbe 
collecdfe body of the peers are the Judppes, 
both of law and fact, and the Hi^h Steward 
has a vote \vith the rest, in right of hia 
peerage. But in the Court of the Lord 
High Steward, which is held in the recess* of 
Parliameot, he is the sole Judge of matters 
of law, as the Lord’s triers are in matters of 
£ict,Bod he may vote upon the trial and 
reflate all the proceedings. 

The Lonis spiritual have a right to stay 
aodsit in court in capital cases, till the court 
proceeds to tbe vote of guilty or not guilty, 
fiat this extends only to trials in full Par* 
liameat, for to the Court of the Lord High 
Steward (in which no vote can be given but 
that of guilty or not guilty) no bishop, as 
ioch,ever was or could be summoned. They 
hare no right to be tried themselves in this 
court, and therefore ought not to be Judges 
thereof. 

The method and regalatioo of proceeding 
difers little from trial by jury, except that 
DO special verdict can be given, because the 
Judges are aufficienily competent to deal 
with the law as it arises out of the facts. 4 
BL Com. 261. 

HIGH steward of THE UNIVERSI¬ 
TIES, Court of the Lord. By the charter 
of 7 Jon., 2 Hen. IV., confirmed by 13 
Elii., c.2^, cognizance is granted to the 
Uoivenity of Oxford, of ail indictments of 
treasons, insurrections, felony, and mayhem, 
irhich shall be found in any of the Queen’s 
courts against a scholar or privileged per¬ 
son ; and they are to be tried before the 
Lord High Steward or his deputy, who is 
Bominated by the Chancellor of the Univer¬ 
sity, and approved of by the Lord High 
Chancellor of England. A special commis- 
noo is given to him and others, to try tbe 
indictment then depending, according to the 
Uw of the land and the privileges of the 
Univenity. The indictment must first be 
fonod by* a grand jury, and then the cog- 
aiiaoce claimed of it in the first instance, or 
at the firat day. 

When the cognizance is allowed, if the 
offence be a misoeuieanour it is cried in the 
rbaocellor’s court by the ordinary Judge. 
If it tie for treason, felony, or mayhem, it is 
then determined before tbe Lord High Stew¬ 
ard, who issues one precept to the sheriff of 
the county, who returns a panel of eighteen 
freeholders, and another to the university 
bedels, who return a panel of eigbteea ma- 
CricaUced laymen. The indictment is then 
tried by a Jury de medietate, half of free- 
boideri and half of matriculated laymen in 
the guildhall there. The sheriff must ex¬ 
ecute the university process, to which he is 
Itonod by an oath. 

The Univeraity of Cambridge has also a 
naailar jurisdictioo. 4 Bl. Com. 277* 
high TREASON. Since petit treason was 
abolished by 9 Oeo. IV., c. 31, § 2, the cor- 
Rlaiive term high,\e not now usually retained, 
vben speaking of this the highest civil crime. 
It is merely denominated treason. See 
Tebasoh. 


HIGHNESS, a title of honour given to prin* 
ces. Tbe Kings of England, before James 
I., ivere not saluted with the title of majesty, 
but that of highness only. The children of 
crowned heads are generally styled royal 
highness. 

highway rate, a tax chargeable upon 
the same property that is liable to the poor- 
rate. The rate is to be made and signed by 
the surveyor, who keeps accounts which may 
be inspected at all reasonable times by the 
rated inhabitants, without fee or reward. 
The yearly account is laid before the vestry, 
and examined and passed before Justices of 
the peace, at tbe special sessions of the 
highways. 3 Step. Com. 265. 

HIGHWAYS, pnhlic roads, which every sub¬ 
ject of this kingdom has a right to U5e. 
They have either existed by prescription, by 
authority of local acts of Parliament, and 
by dedication to the use of the public. 

The liability to keep highways in repair 
(in whatever manner they may happen to 
have first originated) is of common right, 
incumbent generally upon tbe parishes in 
which they respectively He; but in some 
cases it attaches (by prescription) to par¬ 
ticular townships, or other divisions of par¬ 
ishes, and occasionally to private individuals, 
bound ratiune tenurof, or in right of their 
estates, to repair some particular highway. 

Highways in general, are regulated by 5 
& 6 Wm. IV., c. 50 (amended hy 4 & 5 
Viet., cc. 51, 5.9), which has repealed all 
former enactments on the subject, and is 
applicable to all highways whatever, except 
turnpike roads, and roads, pavements, or 
bridges, falling under the provisions of locd 
or personal acts of Parliament, a description 
which applies generally to tbe streets of 
towns. 

The general plan of tbe act is to place 
highways under the care of surveyors, to be 
appointed for the respective parishes, subject 
to a superintending power to be exercised 
by (he justices of the peace, at special ses¬ 
sions to be holden for ilie highways. 

HIGHWAYMEN, robbers on the highways. 

HIGLER, a person who carries from door to 
door, and sells hy retail, small articles of 
provisions, Ac. 

HI IS TESTIBUS (these being Avitoesses), a 
phrase anciently added in deeds, after tii 
cujus ret testimonium, which witnesses were 
first called, the deed read, and their names 
entered down. The phrase is not now in- 
seried. 

HIKENILDE STREET, one of the four Ro¬ 
man roads of Britain, leading from St. 
David's to Tynemouth, thus described hy 
Trevisa :—'Fhe iourthe is called Heyhen~ 
yldestrete, and stretcheth forth by Worchestre, 
by Wycombe, hy Byrmyngeham, hy Liche- 
feld, by Derby; by Cbestrefeld, by Yorke, 
and fourth uuto Tynmouthe.” Polychron, 
1. \., c. 45. 

HILARY TERM, a law period of time, be¬ 
ginning on the llth and ending on the 31sc 
January in each vear. It is an issuable term. 

1 70 ,§ 6 . 
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HINDENI HOMINES, a society of men. 
The Saxons ranked men into three classes, 
and valued them as to satisfaction for in¬ 
juries, &c., according to their class. The 
highest class were valued at 1200s., and 
were called twel/hindmen ; the middle class 
at 600^., and called sexhindmen ; the lowest 
at 200a., called troyhindmen. Their wives 
were termed hindas. Brompt. Leg» Alfred, 
c. 12. 

HINE, or HIND, a husbandry servant. 

HINE FARE, the loss or departure of a ser¬ 
vant from his master. 

HINEGELD. See Hidoild. 

HIRCISCUNDA,the division of an inheritance 
amongr heirs. 

III REMAN, a subject. 

HIRING, [focaffo-condtfc/to], a bailment al¬ 
ways for a reward or compensation. It is 
divisible into four sorts:—1. The hiring of 
a thinir for use {locntio rei). 2. The hiring 
of work and labour {locatio operis faciendi), 

3. The hiring of care and services to be 
performed or bestowed on the thing de¬ 
livered {locatio cuitodia). 4. The hiring 
of the carriage of goods {locatio operis 
mercium vehendarutn), from one place to 
another. The three last are but subdi¬ 
visions of the general head of hire of labour 
and services. 

Several ingredients are of the essence of 
the contract of bailment for hire. 1. There 
should be a thing in esse, which may be the 
subject of the contract. 2. It should be a 
thing capable of being let. 3. The bailee 
should have a right to use, enjoy, and pos¬ 
sess it, during the period for which it is let. 

4. There should be a price for the hire. 
Apd, 5. There should be a contract possess¬ 
ing a legal obligation between the parties. 

To produce a legal obligation of the con¬ 
tract, it is necessary, 1, that the bailment I 
should not be prohibited by law ; 2, that 
it should be between persons competent to | 
contract; and 3, that there should be a free 
and voluntary consent between the parties. 

The rights, duties, and obligations of the 
parties resulting from the contract of bail¬ 
ment for hire, may be thus stated:— . 

1. Hire of things. The letter to hire 
implies an obligation to deliver the thing to 
the hirer; to refrain from every obstruction 
to the use of it by the hirer during the period 
of the bailment; to do no act that shall de¬ 
prive the hirer of the thing; to warrant the 
title and right of posst ssion to the hirer, in 
order to enable him to use the thing, or to 
perforin the service; to keep the thing in 
suitable order and repair fur the purposes of 
the bailment; and, hnaily, to warrant the 
thing free from any fault inconsbtctit with 
the proper use or enjoyment of it. It is the 
duty of the person letting to hire, according 
to the Roman law, to disclose the faults o: 
the thing hired, and practise no artful con- 
cealincut, to charge only a reasonable price 
therefor, and to indemnify the hirer for all 
expenses, which are properly payable by the 
letter. The rights of the hirer are that he 


acquires the right of possession only of the 
thing for the particular period or purpose 
stipulated (but he acquires no property in 
the thing); and that he also acquires the 
exclusive right to the use of the thing during 
the time of the bailment. His duties are to 
put the thing to no other use than that for 
which it is hired; to use it well; to take 
care of it; to restore it at the time appointed; 
to pay the price or hire; and, in general, to 
observe whatever is prescribed by the coo- 
tract, or by law, or by custom. The contract 
may be dissolved or extinguished in respect 
to future liabilities in various waysI, by 
the mere efflux of the lime, or the accom- 
plishment of the object fur which the thiui; 
is hired; 2, by the loss or destruction of the 
thing hy any inevitable casualty; 3, by a 
voluntary dissolution of the contract by the 
parties; and 4, by operation of law, as where 
the hirer becomes proprietor by purchase or 
otherwise of the thing hired. How far these 
principles, which are derived altogether from 
the Roman and foreign laws, are to be 
deemed satisfactorily established in our ju- 
rhprudence, is a matter for coDsideradoo, 
since the common law does not furnish any 
direct recognitions of them. But it may be 
safely affirmed, that they are so consonant 
with general justice and with the nature of 
the contract, that, in the absence of any 
controlling anthurity, they may be used ss 
fit guides to assist our general reasoning. 

fl. Hire of labour and services, divisible 
into two branches(a) hcatio operis /uci- 
endi, and {$) locatio operis mercium vehenda- 
rum, mentioned as the 2d and 4th divisions 
of the four sorts of hiring above set forth. 

(a) The locatio overis faciends may be 
subdivided into two Kinds(a) the hire of 
labour and services, or locatio operis faeiesdi, 
strictly so called; such are the hire of tailors 
to make clothes, of jewellers to set gems, 
aud of watchmakers lo repair watches; (b) 
locatio custodies (the third divisiou first ahote 
mentioned), or the receiving of goods on 
deposit for a reward for the custody thereof, 
which is properly the hire of care and atten¬ 
tion about the goods, such as warehousemen, 
wharfingers, fkc. 

(a) In contracts for work it is of ibe 
essence of the contract1, that there 
should be work to begone; 2, that it shouh) 
be to be done fur a pnee or reward; and, 
that there should ^ a lawful contract be¬ 
tween parties capable and intending to con¬ 
tract. The obligations and duti<'s on the 
part of the employer, as deduced in the 
fi)reigii law, are principally these to 
pay the price or compensation; 2, to pay 
f^or all proper, new, and accessorial materials; 
3, to do every thing on his part to enable 
the workman to execute his engagement; 4, 
to accept the thing when it is finisbetl. 
If before the work is finished, the tiling 
perishes by internal defect, by inevitable 
accident, or by irresistible force, without 
any de ault of the workman, then, 1, it th^r 
work is iiiiiependcntof any materials vr pru- 
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petty of the employer, the manufactarer has 
the risk, and the unfinished work perishes to 
him; 2, if he is employed in worknut up the 
materials, or adding his labour to &e pro¬ 
perty of the employer, the risk is with the 
ovirner of the thing, 'with which the labour is 
iticorporated; 3, if the work has been per¬ 
formed in such a way as to afford a defence 
to the employer against a demand for the 
price, if the accident had not happened (as 
if it were defectively or improperly done), 
the same defence will be equally arailable to 
him after the loss. The obligations or duties 
on the part of the workman or undertaker 
are thus summed up in the foreign Itw :^to 
do the work; to do it at the time agreed oo; 
to do it well; to employ the materials fur- 
oiahed by the employer in a proper manner; 
and, lastly, to exercise a proper degree of 
tare and dligence about the work. 

tb) The hiring of care and attention. To 
this class belong agistors of cattle; ware¬ 
housemen ; forwarding merchants and whar¬ 
fingers. They are bound to ordinary dili- 
gruce, and of course are responsible for 
looses hj ordinary negligence. 

{$) The loeatio operit mercium vehendarum, 
or the carriage of goods for hire, in respect 
to contracts of this sort entered into by 
private persons, who do not exercise the 
business of common carriers, there does not 
seem to be any material distinction, vary tog 
the rights, ooligations, and duties of the 
parties from those of other bailees for hire. 
Every such private person is bound to ordi¬ 
nary diligence, and to a reasonable exercise 
of iktil I and of course be is not responsible 
for imy losses not occasiOiied by the ordinary 
nPKligence of himself or of hU servants. 
The exceptions to this general rule are 
postmasters, innkeepers, and common car¬ 
riers. These are under peculiar regulations 
consonant with public policy. See those 
titles respectively. 5fory on Baibnenis, 
chop vi. 

H1R8T, or HURST, a little wood. Dometdav, 

H1WIS(!, a hide of land. 

HLAF dSTA, a servant fed at his master’s 
cost. 

HLAFflRDSOCNA, a lord’s protection. 

HLAS0(JNER, the lienefit of the law. 

HLOTH, an unlawful company from eight tn- 
clnsive to thirty-five. Cowell, 

UU/rHBOTE, a mulct set on him who com- 
miu homicide In a riot or hloih. 

HLYTAS [«or/e#], lots. 

hoastmen, an ancient guild or fraternity in 
Newcastle-upon-Tyne, who were concerned 
in selling or shipping coal. 

HOBLERS, or HOBILERS, lixht honemen; 
ilso certain tenants, bound by their tenure 
tu maintain a little light horse for giving 
notice of any invasion, or such like peril, 
towards the sea-side. Camd, Brit, 

HOCCUS 8ALTIS, a hoke, hole, or lesser 
pit of salt 

HOCKETTOR. or HOCQUETEUR, a knight 
of the post: a decayed man | a liaekct car* 
rier. Cowell, 


HOCK-TUESDAY-MONEY, a duty given 
to the landlord, thst his tenants and liund- 
men might solemnize that day on which the 
English conquered the Danes, being the 
second Tuesday after Easter week. Cuwell, 

HOGA, HOGIUM, HOCH, a mountain or 
hill. 

HOGASTER, a little bog; a young sheep. 

HOGENHINE. See Third-night-Awn- 

HIND. 

HOGGACIUS, HOGGASTER, a sheep of the 
second year. 

HOKEDAY. See Hock-Tuesdat-Monxt. 

HOLD, or WOLD, a governor or chief officer. 
Gib*, Camd, 

HOLDER, a payee of a bill of exchange or a 
promissory note. 

HOLDIN TENURE. Scotch Term, 

HOLDING OVER, keeping possession of land 
after expiration of a term in it. 

HOLDING UP HAND. When a prisoner 
is brought to the bar in treason or felony, he 
is called upon by name to bold up his hand; 
which, though it may seem a trifling circoin- 
staiice, yet is of this importance, that by 
the holding up of (he hanel, he owns himself 
to be of that name by which he is called. 
It is not, however, an indispensable cere¬ 
mony, for being calculated merely for the 
purprse of identifying the person; any other 
acknowledgment will answer the purpose as 
well. 4 Step, Com, 393. 

HOLM [hulmus^ Sax., inoula amniea, Lat.], an 
isle, or fenny ground; a river island; also 
a hill or cliff. 

HOLOGRAPH [tKos, Gk., all, and ypd^» 
to write], a deed written entirely by the 
grantor himself, which, on account of the 
difficulty with which the forgery of such a 
document can he accomplished, is held by 
the Scotch law valid without witnesses. 

HOLT, a wood. 

HOLIDAY, an anniversary feast; a time of 
festivity. Also called a red-letter day. 

Stale holidays are either appointed by act 
of Parliament, or founded on ancient usage. 
The former are, the fith November, to be 
kept as a day of thanks»ivtng, 3 Jac,, e, 1; 
the 29tb May to he an anniversary thanks¬ 
giving, 12 Car, li,, e, 14; the 30th January 
to he kept as an anniversary day of humi¬ 
liation, 12 Car, //., c. 3, § 1; the second 
tSeptemher, to be annualy kept as a fast in 
London, i9Car. 11., c. 3, §28. The latter 
are the birthday, accession, proclamation, 
and coronation of the reigning monarch; 
and also the birthday of the consort and 
Prince of Wales. Besides these, fast and 
thanksgiving days are occasionally appointed 
by roy^ proclamation. 

As regards the holidays to he allowed in 
the common law offices, the 3 & 4 Wm. JV., 
c. 42, I 43, after reciting, ** that the oh- 
servance of holidays in the courts of com¬ 
mon law during term time, and in the offices 
belonging to the ssme, on the several days 
on which holidays are now kept, is very 
inconvenient, and tends to delay in the 
administraiiun uf justice,” enacts, that 
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none of the several days mentioned in the 
5 & 6 Edw. VI., c. 3, shall be observed or 
kept in the said courts, or in the several 
offices belonging thereto, except Sundays, 
the days of the nativity of our Lord, and the 
three following days, and Monday and Tues¬ 
day in Easter week.** By rule of Hilary 
Term, 6 Wm. IV., it U ordered, that 
thenceforth, in addition to the said days, 
the following, and none other, shall be ob¬ 
served in the several offices belonging to the 
.^aid courts, viz.. Good Friday and Easter 
Eve, and such of the four days following as 
may not fall in the time of term, but not 
otherwise: the birth-day and accession of 
the Sovereign, WbiuMonday, and Whii- 
Tnesday. 

^ The several offices of the Court of Chan¬ 
cery are to be opened on every day of the 
year, except Sundays, Good Friday, Monday 
and Tuesday in Easter week, ^ristmas 
Day, and all days appointed by proclama¬ 
tion to be observed as days of general 
fast or thanksgiving. 6th Order^ 9th May, 
1S45. See Vacation. 

HOLT, woody highland. 

HOLY ORDERS^ those who have been ad¬ 
mitted and ordained as officials in the Esta¬ 
blished Chnrcb. They consist of archbishops, 
bishops, priests, and deacons. The ordina¬ 
tion must take place according to Che form 
prescribed in the book of Common Prayer. 
See Deacon. 

HOMAGE [homo, Lat., a man], the most 
honourable service of reverence that a free 
tenant may do to his lord. When a tenant 
performs it, he is uiigirt, and his head unco¬ 
vered, the lord sitting; the tenant then 
kneels before him, and holds his hands ex¬ 
tended and joined between the hands of his 
lord, and says thus 1 become your man 
from this day forward, of life, and limb, and 
earthly honour, and to you will be faithful 
andloyal,and iiear you faiib, for the tenements 
that 1 claim to hold of you (saving the faith 
that 1 owe unto our sovereigo lord the king): 
so help me God.” The lord then kisses him. 
Huinage can only be done to the lord him¬ 
self, but fealty may to his steward or bailiff. 
LUU 85. See C'opyhold. 

HOMAGE ANCGSl'REL, where a tenant 
holds lands of his lord by homage; and the 
same tenant and his ancestors have holden 
the same land of the same lord and of his 
ancestors, imineinorially, and have done to 
them hurnaee. 1 In$t, 100 . 

HOMAGE JURY, a jury in a court baron, 
cooaisting of tenants that do homage, who 
are to enquire and make presentments 
of the death of tenants, surrenders, admit¬ 
tances. and tile like. 

HOMAGER, one who does or is bound to do 
homage. 

HOM AGIO RESPECTUANDO (respecting 
of homage), a writ to the escheator com¬ 
manding him to deliver seisin of lands to the 
heir of the king’s tenant, noiwitlistaiiding 
his homage not done. F. N. B. 269. 
HOMAGIUM REDDERE (to renounce ho¬ 


mage), when a vassal made a solemn decla¬ 
ration of disowning and defying his lord ; 
for which there was a set form and method 
prescribed by the feudal laws. Brae. L 2, 
c. 35, § 35, 

ttomagium, wm per procuratores nec per Uter^ 
fieri poiuitf sed in proprid persond tom domiMi 
quam tenentie cqjA debet et fieri. Co, Lit. 
58.—^(Homage cannot be done by proxy, nor 
by letiere, but must be paid and received in 
the proper person, as well of the lord as tlie 
tenant.) 

Homagmm repelHt verquisitum. Gilh. 9. 142. 
—(Homage repels perquisition.) 

Borne ne serra puny pur tuer dee briqfes en 
court le roy, soit U a droit ou a tort. 2 In^t. 
228—(A man shall not be punished fur auin;: 
out writs in the King’s Court, whether he 
has a right or a wrong.) 

HOMESOKEN, HOMSOKBN. Sec Hake* 

8KCKBN. 

HOMESTALL, a mansion house. 

HOMICIDE, manqiielliog; destroying ilielife 
of man, in its several stages of guilt, arhioi; 
from the particular cirramstances of mitiga¬ 
tion or aggravation which attend it. It h 
either justifiable, excusable, or felonious. 

I. Justifiable, of three kinds :— 

(a) Where the proper officer executfs a 
criminal in strict conformity with his sen¬ 
tence. 

(g) Where an officer of jnstice, or other 
person acting in his aid, in the legal exercise 
of a particular duty, kills a person who re¬ 
sists or prevents him from executing iL 

( 7 ) Where it is committed in prevestion 
of a forcible and atrociour crime. 1 Belt, 
488. 

II. Eecusable, of two kinds 

(a) Per iqfoi^tmiim, or by miandventure; 
as where a man doing a lawful act, without 
any intention of hurt, by accident kills an¬ 
other. 

(g) Se defendendo, as where a mao kills 
another upon a sudden rencounter in bis o»i< 
defence, or in defence of his wife, child, 
parent, or servant, and not from any vindic¬ 
tive feeling. 

III. Felonious, of two kinds:— 

(a) Killing ohe’s self. 

(g) Killing another, which is either— 

(1) Murder; or 

(2) Manslaughter; and this is eiiher— 
(a) Voluntary, where a man doin^ 

an unlawful act, not amounting to 
felony, by accident kills another; or 
(g) Involuntary, where, upon a sud¬ 
den quarrel, two persons fight, at>d 
one of them kills the other; 
where a man greatly provokes an¬ 
other, by some personal vioieiin*, 
die., and the other hnmedmiely 
kills him. 4 Bi. Com. chap. xiv. 
Homiddium cel hominis esadtam, est homisis 
occisio ab Aonttae facta. 3 Inst. 54.— 
roicide or slaughter of a mao, is the killing 
of a man, perpetrated by a man.) 
HOMINA'I'IO, the mustering of loeo; 
doing of homage. 
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HOtfU^E CAPTO IN WITHERNAMIUM, 
ft mil to take him that had taken any bond- 
maa or woman, and led him or her ont of 
tbe connlry, ao that he or she coaid not be 


realeried accordinst to 
HOMiNfi ELIGBNDO AD 


79. 

lEN- 


DAM PECIAM SIGILLI PRO MERGA- 


TOBIfiUS EDITI, a writ directed to a cor- 
poretioD for the choice of a man to keep one 
part of the seal appointed for atatates mer¬ 
chant, when a former is dead, according to 
tbeStalateofilcfoii-JBiirfief. Reg. Orm. 178. 

HOMINE REPLEGIANDO, a writ to ball a 
msn onC of prison. Reg. Orig. All these 
(rriti are totally disused. 

HOMINES, feudatory tenants who claimed a 
prifilefe of haring their causes, &c., tried 
only in their lord’s court. Pamck. AnUq. 
152. 


HOMlPLAGIUM, the maiming of a man. 

HOMOIDGATION, when a man either ex* 
prcMly or impliedly ratifies a tle^d that, for¬ 
merly was null or inralld. Scoich Term. 

Hem poteet ease Aadiiie ei inkMiit diversis 
iemgoribue. 5 Go. 98.*—(A man may be 
cft|i^le and incapable at dirers times.) 

Hors son eet mmltum de sube tmUid lu^orii, Ucet 
ts epeUo de ed aliqutmdofiat meiUio. 1 Buis. 
82.—(The hour is not considered of touch 
coBseqaence as to the substance of business, 
bat in appeal let mentioa of it be sometimes 
nude.) 

HOMSTALE, a mansiou house. 

HOND-HABBND. See Hamd-habend. 

HONOR, a seigniory of several manors held 
aoder one baron or lord paramount; ‘ also, 
those dignities or privileges, degrees of 
nobility, knighthood, and other titles, which 
flow from the Crown—the fountain of honor. 

HONOR, Court of, a branch of the Court of 
Chiralry. See Cbitalrt, Court of. 

Honor courts, tribunals held within 
honors or seigniories. 

HONOR, Maide qf, ladies in attendance upon 
tbe Queen: they are six in number, and 
receive salaries of 300/. each. 

HONORABLE, a title of quality attributed to 
the younger children of earls, and the child¬ 
ren of mcounts and barons; to persons 
enjoying trust and honor; and, collectively, 
to the House of Commons, and the East 
India Company. 

honorary feuds, titles of nobility, de- 

icendible to tbe eldest son, in exclusion of 
ail the rest. 

Honorary services, those incident to 

grand aeijeanty, and commonly annexed to 
some honor. 

HONORIS RESP£CTUM,challenge8i7rop/er. 
See Challbnob. 


HO.VTFONGENETHEF, or HONFANGE- 
NETHEF, a thief taken with kondhabend, 
i. e., having the thing stolen in his hand. 
See Backbbrindb. 

H(X)KLAND, land ploughed and sown every 
rear. Seott. 

HOPCON, a vall^. Cowell. 

UORa AURORiE. the morning bell; as i^ni- 
iegium, or cooerfeu, was the evening bell. 


HORDA, a cow in calf. Old Records. 

HORDERA, a treasurer. 

HORDERIUM, a hoard, treasut^, or reposi¬ 
tory. 

HORbEUM PALM ALE, beer, barley. Cowell. 

HORESTl, the people of Angus>upoti-tbe- 
Tay, or Highlanders. 

HORNGELD, or HORNEGELD, a forest tax 
paid for horned beasts. 

HORN WITH HORN, or HORN UNDER 
HORN, tbe promiscuous feeding of bulls and 
cows, or all horned beasts that are allowed 
to run together, upon the same common. 
Spelm. 

HORNAGIUM. See Hornobld. 

HORNING, Lettete of^ warrant for charging 
persons in Scotlimd to pay or (perform cer¬ 
tain debts and duties; probably so called, 
because they were originally proclaimed by 
sound of trumpet. 

HORS DE SON FEB (out of the fee), where 
land is without the compass of a person’s 
fee. 

HORS-WEALH, tbe wealh, or Briton who 
had the care of the king’s horses. 

H0RS«W£ARD, a service or corvdie, consist- 
ing in watching the horses of tbe lord. Anc. 
Inst. Eng. 

HORSfi-RAClNG. By 13 Geo. II., c. 19. no 
plates or matches at horse-raees, under 50/. 
value, could be run, under phnrity of 200/., 
to be pUid by the owner of the horse or 
horses, and 100/. by the advertiser of the 
plate. This was repealed by 3 & 4 Viet., 
c. 5. 

Wagers of above 10/. on a horse-race have 
been held illegal, under 9 Anne, c. 14 ; but 
the penalties of that act are now repealed 
by 8 & 9 Viet., c. 109, § 5. 

HORSTILERS, innkeepers. 

HOSPES GENERALIS, a great chamberlain. 

HOSPITALLERS, the knights of a religious 
order, so called, because they built an hos¬ 
pital at Jerusalem, wherein pilgrims were 
received. All their lands and goods In Eng¬ 
land were given to the Sovereign, by 32 Heii. 
VJIL, c. 34. 

HOSPITALS, eleemosynary corporations. 
They are either aggregate, in which the 
master or warden and his brethren have the 
estate of inheritance, or eole, in which the 
master, Ac., only has .the eatdte in him, 
and the brethren or sisters, having college 
and common seal in them,, must oonseiit, 
or the master alone has the estate, not hav- 
itig college or edmmon seal. They are either 
eligible, donative, or presentatwe. 

Any person seised of an estate in fee sim¬ 
ple may, by deed enrolled in Chancery,erect 
and found an hospital for the sustenarice and 
relief of tbe poor, to continue for ever, and 
place such heads, &c., therein as he sliall 
think fit; and such hospital shall be incor¬ 
porated and subject to sucli visitors, &c., as 
tbe founder shall nominate; also, such cor¬ 
porations have power to take and purchase 
lands, not exceeding 200/. per annum, so as 
the same be not bolden of tbe Crown, and 
to make leases for twenty-one years, retain- 
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Id|( the accustomed yearly rent. But no 
hospital is to be erected, unless upon the 
foundation it be endowed with lands or 
hereditaments of the clear yearly value of 
20/. per annum, 39 Eliz., c. 5, perpetuated 
by 21 Jac. I., c. 1,$ 1. Any ^oode and chat¬ 
tels, real or persona], may be taken, of what 
value soever. See Charitable Uses, and 
CHARftlBS. 

HOSPlTfCIDE [hoipes, Lat., guest, and 
c^do, to kill], one tnat kills bis guest or 
host. 

HOSPITIUM, procuration or visitation 
money. 

HOSTAGE, a person given up to an enemy 
as a security for the performance of the 
articles of a treaty; on performance of which 
the person is to be released. 

HOSTELAGIUM, a right to have lodj^ngand 
entertainment, reserved by lords, in their 
tenants* bouses. Old Records. 

HOSTELER, or HOSTLER, an innkeeper. 

HOSTERIUM, a hoe. 

Hostes smd qui nobis vel qnibus nos helhm 
decemwmsf cmteri proditores vel prssdones 
swU. 7 Co. 24.-»(knemies are those with 
whom.we are at war) all others are thieves 
nr pirates.) 

HOSTICIDE, one who kills an enemy. 

HOSTILARIUS, an hospitaller. 

HOSTILARIA, HOSPITALARIA, a place or 
room in religious bouies allotted to the use 
of receiving guests and strangers. 

HOSTRICUS, a goshawk. 

HOT WATER ORDEAL. This was a test, 
in cases of accusation, by glowing iron; the 

n accused and suspecM being appointed 
le Judge to put his arms op to the 
efbows in seething hot water, which, after 
sundry prayers and invocations, he did, and 
was, by the effect which followed, judged 
faulty or faultless, yerst. Rest. Dec, Intel, 
66 . 

HOTCHPOT [hachdenpoche^ Fr,, a confused 
mingling of divers things], a blending or 
mixing of lauds or chattels, answering in 
some respects to the collatio bonorum of the 
civil law. 

As to lands, it only applies to such as are 
given in frank marriage, thus : if one daugh¬ 
ter have an estate given with her in frank 
marriage by her ancestor, then, if lands dc* 
scend from the same ancestor to her tiiiii 
her sisters in fee-simple (not in fee-tail), she 
or her heirs shall have no share in them, 
unless they will agree to divide the lands so 
given in frank-marriage, in equal proportions 
with the rest of the lands descending, t. e., 
bringing her lands so given into hotchpot. 

As to personalty. The Statute of Distri¬ 
butions intended children to take equal 
shares of their ancestor’s intestate goods 
and chattels, and it considers that there may 
be some of the children who have received 
a portion or advancement before, but not so 
much as to take up their full share ; in that 
case, such child so advanced but in part, is 
allowed so much more out of the intestate’s 
personal estate as will suffice to make his 


share equal to that of the other childreo. 
The act takes nothing away that has been 
given to any of the children, however un¬ 
equal that may have been. How much 
soever that may exceed the remunder of the 
personal estate left by the intestate at his 
death, the child may, if he please, keep it 
all; if be be not content, but would have 
more, then he must bring into hotriipot 
what he has before recmved. This prinriple 
is based upon the equitable^ doctrine of 
equality, for it is perfectly coincident with 
that conduct which a gooa and just parent 
would pursue towards ml his children. 

HOUSAGE, a fee paid for housing goods by 
a carrier. 

HOUSEBOTE, estovers or an allowance of 
necessary timber out of the lord’s wood, 
for the repairing or support of a house or 
tent. 

HOUS&BREAKING. See BuRoutRT. 

HOUSE-BURNING. See Arson. 

HOUSE OF COMMONS, one of the con¬ 
stituent parts of Parliament, being the as* 
sembljr of knights of shires or the repre¬ 
sentatives of counties; diiEens, or the repre¬ 
sentatives of cities; and burgesses, or the 
representatives of boroughs. 

^e following is a statement of the entire 
representation of the three kingdoms, com- 
poring the House of Oimmona; 

England and Walks— 

159 knights of shires, 

341 citizens and burgesses. 

Total 

Deduct 2 for Sudbury in Suffolk,— disfran¬ 
chised on account of its corrup¬ 
tion. 

498 

Scotland— 

30 knights of shires, 

23 citizens and burgesses. 

Total 63 

Ireland— 

64 knights of shires, 

41 citizens and burgesses. 

Total 105 

Total of the Unite 1 Kingdom, excindiog 
Sudbury, 656. 

To be eligible as a member of a county, 
the qnali6cation is 600/. a year, arising 
either from real or personal property, or 
both ; as a citizen or burgess, one half of 
the above qualification. Members of the 
Universities of Oxford, Cambridge, snd 
Trinity College, Dublin, eldest sous or 
heirs apparent of peers or of persons quali¬ 
fied to be knights of the shire, require oo 
qualification. In Scotland, no qualification 
is established. 

Aliens are not eligible ta members, nelffier 
are minors, lunatics, English or Scotch peen; 
hut Irish peers, unless representative, may 
vit for any place in Great Britain. 
English, Scotch, and Irish Judges (except 
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the Master of the Rolls in England, when 
not a peer), are disqualified. Also the hold¬ 
ers of ?arions oflBces particnlarized by 
statute, (^vernment contractors, clergymen, 
and bankrnpts. 1 Bl, Ctm, 146. 

HOUSE OF CORRECTION, a species of 
i;aol which does not fall under the sheriff’s 
charge, hut is gorerued by a keeper, wholly 
independent of that officer. 

Honses of Correction, first established in 
the reign of Elizabeth, were originally de¬ 
signed for the penal confinement (after con¬ 
viction) of paupers and vagrants refusing to 
work ; but by 5 & 6 Wm. IV., c. 38, § 34, 
reciting that great inconvenience and ex- 
Itense bad been found to result from the 
practice of committing to the common gaol, 
where it happens to be remote from the place 
of trial, it is enacted, that a justice of the 
peace, or coroner, may commit for safe 
custody, to any house of correction situate 
near the place where the assizes or sessions 
are to be held; and that offenders sentenced 
in those courts to death, transportation, or 
imprisonment, may be commuted, in ex¬ 
ecution of such sentence, to any house of 
correction for the county. 3 Step, Com, 260. 

HtiUSE OF LORDS, a constituent part of 
Parliament, being composed of the Lords 
Spiritnal and Temporal. 

Archbishops and bishops held a prominent 
place In the great Saxon council, and under 
(he Nonnaci Kings they still retained it. 
They have always had a seat in the House 
of I^rds, but by what right is not agreed 
upon. In tbe Saxon times there is no doubt 
that they sat as bishops, by virtue of their 
ecclesiastical office; but it is said that Wil¬ 
liam the Conqueror thought proper to change 
the spiritual tenure of frank*almoign or free- 
alms, by virtue of which the bishops held 
their lands under the Saxon government, 
into the feudal or Norman tenure by barony, 
and in right of succession to those baronies, 
which were unalienable from their respective 
dignities, tbe bishops and abbots were al¬ 
lowed their seats in the House of Lords.” 
(1 BL Com, 156.) Mr. Hallam thinks this 
view of the rights of the English hierarchy too 
contracted, and maintains that the bishops 
uf William the Conqueror were entitled 
to »it in his councils by the general custom 
t>f Europe, which invited the superior eccle¬ 
siastics to such offices, and by the common 
law of England, which the Conqueror did | 
not overturn. {Middle Agee, voL iii.,|i. 6.), 
Another view of the question is, that the 
abbots only had a seat in Parliament solely 
by virtue of their tenures as barons; but 
ibat the bishops sat in another capacity, as 
bittbopt and as barons. {Hody*s Treat, on 
CowocaiwM^ 126.) Their presence in Par¬ 
liament, however, has been uninterrupted, 
whatever changes may have been effected in 
the nature of their tenure. 

The lords temporal are divided into dukes, 
marquesses, earls, viscounts, and barons. 
Tbe number of British peerages of different 
ranks lias been greatly augmented from time 


to time, and there is no limitation to tlie 
power of the Crown to add to it by fresh 
creation. The following table will show 
pretty correctly the present number of each 
class 

Lords spiritual: 

2 archbishops (Canterbury and York), 
24 English bishops, 

4 Irish representative bishops. 

Total 30. 

Lords temporal: 

2 dukes of the royal blood, 

21 dukes, 

120 marquesses, 

114 earls, 

20 viscounts, 

216 barons, 

16 representative peers of Scotland, 

28 representative peers of Ireland. 

Total 436. 

The House of Lords is the Supreme Court 
of Judicature in the kingdom, tbe appeal 
tribunal in the last resort, having no origi¬ 
nal jurisdiction over causes, but only upon 
appeals and writs of error, to rectify any 
Injustice or mistake of the law, committed 
by the courts below. As to Scottish ap¬ 
peals, see 4 Geo. IV., c. 85; and Irish ap¬ 
peals, 39 & 40 Geo. III., c. 67» art. 8. 

The following are exceptions to the rule: 
an appeal from tbe Court of Stannaries 
in Cornwall, is to the Warden of the Stan¬ 
naries, and from him to the Privy Council of 
the Prince of Wales, as Duke of Corn wall; 
and if there be no Prince of Wales, it is to 
tbe Queen in Council. 

An appeal from the decision of the Vice 
Chancellor of Lancaster is to the Chancellor 
of the Duchy Court at Westminster. 

An appeal from tbe Lord Chancellor in 
idlotcy or lunacy is to the Queen in Council. 

An appeal from the Ecclesiastical, Mari¬ 
time, or Prize Courts in England, and from 
tbe courts in Man, Jersey, Guernsey, Sark, 
Alderney, or from the colonies, is to the 
Queen in Council. 

An appeal from a court martial is to the 
Queen m person. 

lu the text-books and reports, tbe abbre¬ 
viation D. P., or Dom, Proc. is met with. 
It means a case decided by the House of 
Lords; both of these abbreviations standing 
for Domue Procerumt the House of Lords. 

HOUSE TAX, an assessed tax, which was 
abolished by 4 & 6 Wm. IV., c. 19. 

HOUSEHOLDER [pater famiUas]^ an occu¬ 
pier of a house; a master of a family. 

HREDIGE. readily, quickly. 

HUDEGELD. See Hiogbld. 

HUE AND CRY [Aner, Fr., to shout, crier, 
to cry aloud]. Hue is a party’s complaint, 
and cry the pursuit of a felon. It is raised 
upon a felony committed, and is a species of 
arrest wherein both officers and private 
men are concerned. If, in a hue and cry, 
the constable or peace officer concur iu the 
pursuit, he has the same powers, protection. 
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and indemnification, as if acting under a 
magiatrate’a warrant. Indeed, all those who 
join in following upon a hue and cry that 
haa been raised, and that whether a constable 
be present or not, will be justified in the 
apprehension of the party pursued, even 
though it should ultimately turn out that 
he is innoceot, or that no felony has lieen 
committed; and where the party pursued has 
taken refuge in a house, may break open the 
door to secure him, if admittance be re¬ 
fused. But if a man wantonly or mali¬ 
ciously raise a hue and cry without cause, be 
is liable to fine and imprisonment, and also 
liable to an action at the suit of the party 
injured. The 7 Geo. IV., c. 64, § 28, pro- 
viuea for compensation and expenses in such 
cases, in oraer to encourage the appre¬ 
hension of felons. 4 Step, Com. 360. As 
to the mode of raising the hue and cry, see 
Haw., 1. ii., c. 12, $ 6. 

HUISSfiRIUM, a ship used to transport 
horses. Also termed 

HU188IER, an usher of a court. 

HULKA, a hulk, or small vessel. 

HULLUS,ahm. 

HUMAGIUM, a moist place. 

HUNDRED, a subdivision of the country, the 
nature of which is not known with certainty. 
In the Dialogs de Seaceario, it is smd that 
a hundred ** ttt.hydarum aliquot oentenarm. 
Medium determinatia constati mddam enm 
ex plunbtte, qmdam ex pastdirtous constat.** 
Some accounts make it consist of precisely 
a hundred hides; others, of a hundred tithiogs, 
or of a hundred free families. Certain it is, 
that whatever may have been its original 
organization, the hundred, at the period 
when it became known to us, differed 
greatly as to extent in the several parts of 
England. This division is ascribed to King 
Alfred, and he may possibly have introduced 
It into England, though in Germany it dates 
from a very remote period, where it was 
established among the Franks in the sixth 
century. In the capitularies of Charle¬ 
magne we meet with it in the form known 
among us. Capit, 1. 3, o. 10. 

To Alfred’s claim, as the author of this 
division in England, it may be objected that 
the hundred is named iu the Penitential of 
Egbert; but this objection is not fatal; it b 
there mentiomed in the rubric only, to which 
it seems attached as an afterthought, and 
does not appear in the text, between which 
and the rubric there is little accordance; 
and, moreover, it is evident from its dialect, 
, that the Penitential has not reached us in Its 
original state, being bereft of every vestige 
of its Northumbrian origin, and, in its 
present dress, is most probably much later 
than the time of Alfred. See Domesday, 
vol. i.p. 185; 1 Stm. Com. 117. 

HUNDRED COURT, a larger court baron, 
being held for all the inhabitants of a pv- 
ticular hundred, instead of a manor. The 
free suitors are here also the Judges, and the 
steward the registrar, as in the case of a 
court baron. It is not a court of record; 


b resembles a court baron in all pouU, 
except that in point of territory it b of a 
greater jurisdiction. It was denominated 
hwreda in the Gothic oonatitution. Causes 
are removed'by the samp, writs as from a 
court baron, and its .proceedings may he 
reviewed by writ of false judgment. The 
court b become obsolete. 

HUNDRED-LA6H, or HUNDRED-LAW 
a hundred court. 

HUNDRED PENNY, the Amireijfek, or tas 
collected by the sheriff or lord of au hoo- 
dred. 

HUNDRED-FECTA, the performauce of loit 
and service at the hundred court. 

HUNDRED-FETENA, dwellers or inhabi¬ 
tants of a hundred. 

HUNDREDES EALDOR, HUNDREDES 
MAN [aldermanmus hundrets}, the preSid^ 
officer in the hundred court. Anc. Hitt. 
Eng. 

HUNDRBDORS, men of a hundred; persons 
serving on juries, or fit to be empanelled 
thereon for trbb, dwelling within the hoo- 
dred where the cause of action arose. 

The statute now in force, by which bnn- 
dredors are liabl e for d amagea done by rioters, 
b the 7 & 8 Geo. IV., c. 31. The 7 & 8 
Geo. IV., c. 27, repeals all the prior statma 
relative to such liability. Hundredors 
are npw no longer, as formerly, liable m 
cases of robbery, arson, killing or maiming 
cattle, cutting down or destroying trees, 
destroying turnpikes or works on navigable 
rivers, cutting hop bines, destroying com 
to prevent it being exported, destroying com 
going to market, or iiyuriiig horses or car¬ 
riages so conveying it, and wounding rese- 
nue officers; they are, in abort, only now 
liable for damage done by rhiters acting 
feloniously. A plaintiff cannot proceed by 
action, unless bis loss exceed 301.; for a 
loss amounting to that sum or under, his 
remedy is by summary proceedings before 
justices at a special petty sessions. Pre¬ 
viously to the commencement of an acfinn, 
the plaintiff or his servant having the care 
of the property injured, must, witin seven 
days after the commission of the offence, 
go before some near resident jutUce, and 
state on bis oath the names of the offenden, 
and submit in an examination, and enter 
into a recognizance to prosecute. Tb*ii exa¬ 
mination must take place within seven days, 
exclusively of the day on which the offence 
was coirimitted, the action must be brought 
within two years after the offence commit^. 
5 & 6 Viet., c. 97, § 5. The writ should be 
served upon the high constable or one of 
the high constables of the hundred, who 
should, within seven days after service, give 
notice of it to two justices residing near 
and acting for the hundred. Any of the 
hundredors are competent witnesses on tbe 
trial. The mode of execution b pro¬ 
vided for by tbe 6th sec. of 7 & 8 Geo. IV., 
c. 31. 

HURDLE, a sledge used to draw tralton to 
execution. 
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JIURDBREFERSTy a domestic; one of a 
family. 

HURST, HVRST, HERST, a wood or grove 
of treei. 

HURTARDUS, HURTUS, a ram, or wether. 
HUSBAND AND WIFE Ibaron and /erne], 
one of the greatest relationships of private 
life effected by marriage, by which the 
legal existence of a wife is incorporated 
with that of her husband. 

The eoflMMMi law treats them, for most 
purposes, as one person, therefore a hu«hand 
cannot make a grant to his wife at the com¬ 
mon taw, but be may do so (1), under the 
Statute of Uses, by granting an estate to 
another person for her use; (2), by creating 
atnnt in her favour; (3), by the custom of 
particular places; (4), by surrendering copy- 
holds to her use; and (5), by will. If an 
estate be limited to them, they do not take 
as joint tenants, but the entirety u in each; 
neither can alien to the other. 

The custody of the wife’s person belongs 
of right to her husband; but if he, by ill- 
usage or threat, place her life or person in 
danger, she may obtain sureties to keep the 
peace either from a justice of the peace, the 
iicssioDs, the Court of Queen’s Bench, or 
the Lord Chancellor, by articles of the peace 
and supplicavit. She may obtain an habeas 
corpus, at her own instance, if under im. 
proper restraint, though not at the instance 
of others, to enable her to make a will or 
an appointment of her property. If a wife 
be taken away or harboured, she may be 
retakeu, or the husband may tssue an habeas 
corpus, or bring an action for her detention. 
He may jnstify the defence of his wife by 
force; and when her life or person is endan¬ 
gered, he may even kill the assailant. If he 
were to detect any one in crim. con. with 
her, fiagraaUe deUcto, his instant killing biro 
would, at most, but constitute manslaughter. 

As to the wife’s property, her freeholds 
are vested in the both, during coverture, in 
right of the wife, and daring their joint lives 
the husband is entitled to the profits, and 
has the sole control and management, bat 
caauot convey or charge the lands for any 
longer period than while his own interest 
coQtiones. But by 32 Hen. VIH., c. 28, 
hosbanda may make leases of the lands, 
tettements, or hereditaments, whereof they 
bare any estate or inheritance in fee-simple 
or fee-tail in right of their wifes, so as there 
be observed in such leases the conditions or 
limitations required in leases made by ten- 
sots in tail (2 Bl, Com, 319); and so that 
tbe wife join in the same deed, and be made 
party thereunto, and seal and deliver tbe 
same deed herself in person. Such a lease 
binds husband and wife both, and tbe heirs 
of the wife (Including her issue); but if it be 
of aa estate-tail, it does not bind the donor, 
t- c,, the reversioner, nor him in remainder. 
If a lease be made to a bnsband and wife, 
the wife cannot disagree to it daring the 
hotband'a life, and if she acquiesce after his 
death, she will be liable for all arrears of 


rent which accrued daring his lifetime; but 
it is said, however, that if there be any spe¬ 
cial covenants inserted in the lease, she is 
not bonnd by them after her husband’s death, 
although she continue tenant by force of the 
demise. Wood/, Land, and Tent, 38, 141. 

As to terms for years and other chattels real, 
of which the wife is possessed at tbe time of 
ojarriage, or which accrue to her during co¬ 
verture, except they be held in autre dsroU 
as executrix, the husband becomes possessed 
of them in his own right; he may dispose 
of them as he pleases, bv any act during co¬ 
verture, but not by will. If he survive her 
they are absolutely his. If she survive him 
they go to her, provided he had made no 
disposition of them in his lifetime. Her 
personal chattels, except those to oii/rc droit, 
become the absolute property of the hus¬ 
band ; aud also her choses in action, pro¬ 
vided he recover them by law or reduce 
them into possession in his lifetime, other¬ 
wise they remain to tbe wife. 

Tlie general rule is that a husband is not 
bound by his wife’s contracts, unless they 
are made by his authority, express or im¬ 
plied. If any articles are supplied to the 
wife which are not necessaries, tbe legal 
presumption is, that the husband did not 
assent to his wife’s contract; but it is con¬ 
trariwise if they be necessaries. Any person 
furnishing a married woman with articles, 
therefore, is bound, at bis peril, to ascertain 
whether they are necessaries, and whether 
she is acting under her husband’s authority, 
for a husband is not liable on the wife’s 
contracts, if the subjects of them are beyond 
his station and circumstances in society, 
unless by bis express consent. Where a 
separation has ensued in consequence of the 
wife’s adultery, whether it be by a decree 
of divorce, or' by the voluntary elopement 
of the wife, or by expulsion from her hus¬ 
band’s house, he is not responsible even for 
the necessaries of life furnished to her. So 
if a wife elope without her husband’s consent, 
though it be not in an adulterous manner, 
but without sufficient cause; so if they be 
separated, provided the husband prove the 
adequacy of his allowance to her and the 
due payment of it, otherwise, in this case, he 
would be liable. Storp on Contracts, 46. 

As to actions, wherever their cause would 
survive to the wife, she and her husband 
ought to join in suing; but where they arise 
during coverture, the husband may sue alone 
or jointly with his wife. In bringing actions 
against husband and wife, the general rule 
is, that whenever the cause of action would 
survive against the wife, they ought to be 
sued jointly. Chit, Arch. Prac. 896. 

In tbe civil law (Roman) the husband 
and wife are considered as two distinct per¬ 
sons, and may have separate estates, con¬ 
tracts, debts, and injuries; and may also, by 
agreement with each other, have a commu¬ 
nity of interest in tbe nature of a partner¬ 
ship. 

In courts of equity, although the prin- 
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clples of law as to husband and wife are 
fully recognized and enforced in proper 
cases, yet they are not exclusively considered. 
On the contrary, equity, for many purposes, 
treats the husband and wife, as the civil law 
treats them, as distinct persons, capable (in 
a limited sense) of contracting with each 
other, of suing each other, and of having 
separate estates, debts, and interests. A 
wife may, in a court of equity, sue her hus¬ 
band, and be sued by him. And in cases 
respecting her separate estate, she may also 
be sued without him; although he is ordi¬ 
narily required to be joined for the sake of 
conformity to the rule of law, as a nominal 
party, whenever he is within the jurisdiction 
of the court, and can be made a party. 

Courts of equity, will, in special cases, in 
furtherance of the manifest intentions and 
objects of the parties, carry into effect a 
contract made before marriage between hus¬ 
band and wife, although it would be avoided 
at law. An agreement, therefore, entered 
into by husband and wife before marriage, 
for the mutual settlement of their estates, 
or of the estate of either upon the other, upon 
the marriage, even without the intervention 
of trustees, will be enforced in equity, al¬ 
though void at law ; for equity will not suf¬ 
fer the intention of the parties to be defeated 
by the very act which is designed to give 
effect to such a contract. Even at law a 
bond given by a husband to his Intended 
wife, upon a condition not to be performed 
in his lifetime (as for instance, to leave her 
at his death lOOOf.), would not be extin¬ 
guished by the inter-marriage; for marriage 
extinguishes such contracts only as are for 
debts or things which are due ta presmts or 
inf^uro, or upon a contingency, which may 
occur during the coverture. But where the 
debt or thing cannot be due until after the 
coverture is dissolved, the contract is only 
suspended and not extinguished during the 
coverture. A fortwfi^ such an agreement 
would be specifically decreed in equity. In 
regard to contracts made between husband 
and wife after marriage, li/orfiori, the prin¬ 
ciples of the common law apply to pronounce 
them a mere nullity; yet, although srguifaf 
sequUwr legem, it will under particular cir¬ 
cumstances, give full effect and validity to 
post-nuptial contracts. And a wife may 
become a creditor of her husband by acu 
and contracts during marriage; and her 
rights, as such, will be enforced against him 
and his representatives. 

It is well known that the strict rules of the 
old common law would not permit a wife to 
take or enjoy any real or personal estate 
separate from or independent of her hus¬ 
band ; and although these rules have been 
in some degree relaxed and modified in 
modern times, yet they have still a very com¬ 
prehensive influence and operation at law. 
On the other hand, courts of equity have, 
for a great length of time, admitted the doc¬ 
trine that a married woman is capable of 
taking real and personal estate to her own 


separate and exclusive use, and that she has 
also an incidental power of disposition orrr 
it. This may be effected by marriage arti¬ 
cles, or by an actual settlement before in?r- 
riage. And although, in strict propriei\, 
the separate and exclusive use should Ue 
vested in trustees for her benefit (and tli s 
is usually done in regular and well considered 
settlements), yet it has for more than a cen. 
tury been established in equity, that the in¬ 
tervention of trustees is not indispensable, 
and that whenever real or per»oual pro|Mr.y 
ia given, devised, or settled upon a wife, eitlier 
before or after marriage, for her sepente 
and exclusive use, without the intervention 
of trustees, the intention of the parties shall 
be effectuated, and the wife’s interest pro¬ 
tected against the marital rights and claims 
of her husband. lu all such cases the hos- 
band will he held to he a mere trustee for 
her. Wherever a trust is created, or a 
power is reserved by a settlement, to enable 
a wife after marriage to dispose of her sepa¬ 
rate property, either real or personal, it may 
be executed by her iu the very manner pro¬ 
vided for, whether it be by deed or other 
writing, or by a will or appoi'iitinent. 

The principal, if not the sole, cases in 
which ^iiity will interfere to secure to a 
wife her equity to a settlement, are (Ij, where 
a husband seeks aid or relief from a court of 
equity in regard to her property; (2), where 
he makes an assignment of her equitable 
iiiteresta; (3), where she seeks the like re¬ 
lief, as plaintiff against her husband or his 
assignees, in regard to her equitable inte¬ 
rests. But if a wife he already amply pro¬ 
vided for under a prior settlement, the very 
motive and ground for the interference of 
equity in her favour is removed. And her 
equity to a settlement may be lost or sus¬ 
pended by her own misconduct. 2 SiorgUEq, 
Jurisp, 6-16; Roper on Husband and Ifi/e, 

A wife, if her husband is banished, or has 
abjured the realm, or has keen transported 
for felony, may, both at law and in equity, 
maintUQ a suit in her own name as nfeme 
sole, otherwise the husband must join in the 
suit. But, in equity, if a wife claim some 
rights in opnosition to thdke claimed by her 
husband, and it becomes proper to vindicate 
her rights against him, a bill is filed for her 
by her next friend, with her consent. Tbe 
husband may also, in certain cases, sue tbe 
wife. Generally, a wife must be joined with 
her husband as a defendant in a suit. Story's 
Eg, Plead, 61. 

As to criminal law, if a wife connnit a 
felony in her husband’s presence, the law 
presumes that she acted under his iinmediate 
coertion, and excuses her from punishment, 
which presumption, however, may be rebut¬ 
ted by evidence ; but if in the absence of her 
husband she commit an offence—even by 
bis order or procurement—her coverture will 
be no excuse. Such a protection is sot 
allowed in crimes which are mala in se, and 
prohibited by the law of nature, nor in inch 
as are heinous in their character, or danger- 
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008 io their coosequences; and therefore, if thereby providrd against other persona. She 

a Danried woman be guilty of treason, mur- cannot, however, be examined aa to her 

der, or homicide, in company with and by husband’s bankruptcy, 
coertioo of her husband, she is punishable (6) Upon an appeal against an order of 
e«|aally as if she were sole. A wife may, bastardy, in the case of a married woman, 

geaeniJly, be found guilty with her husband Lord Hardwicke and the other Judges held 

in all misdemeanours. But husband and that she was a competent witness to prove 

wife cannot alone be found guilty of a con- her criminal connection with the appellant, 

spiracy, because they are deemed to be one though her husband was interested both in 

persuD io law, and are presumed to have but the question and in the event of the appeal; 

one will.^ If a wife incite her husband to the because such a fact, so secret in its nature, 

commission of a felony, she is an accessory can scarce ever be proved by other evidence, 

before the fact; bnt she cannot be treated (7) A wife may be a witness in an action 

as an accessory for receiving her husband, between third persons not immediately af. 

knowing that he has committed a felony. fecting her husband’s interest, though her 

1 HttU, 45; 1 Hawk. c. 1, §§ 9, 10, 11, 12; evidence may possibly expose him to a Wal 

1 Rttit , 20. demand. 1 Phil. EvkL /S, et «eq. 

Thelaw^ of evidence on this subject may HUSBANDRY, farming: a man devoted to 
be thus epitomized:— this pursuit is not to be called a farmer, but 

Husband and wife cannot be witnesses a husbandman. 

^Dst mh other in any criminal proceed- HUSBRECE, burglary. 

iog, as it might be the means of implacable HUSCARLE, a menial servant. Domesday. 

ducord aad disseniioo between them, besides HUSPASTNE, he who holds house and laud. 

operating against a principle of public policy, HUSOABLE, house rent or lax. 

that they shall not furnish any emence HUSH-MONEY, a bribe to binder informs- 

tending to criminate each other. don; to secure silence. 

They cannot be witnesses fur each other. HUSI'INu [Atfs-Mtnp, A. S.], council, court. 
Lord Hardwicke would not suffer a wife to tribunal; apparently so called from it being 

be a witness, though her husband consented; held within a building, at a time when other 

*’the rule,” he said, is for the peace of courts were held in the open air. It was a local 

families, and such consent should never be court. The county court in the city of London 

encouraged.” bears this name. There were hustings at 

The following are exceptions to these two York, Winchester, Lincoln, and in other 
ralesplacei, similar to the London hustings. Ma- 

(1) If a woman be taken away by force dos Hist Evcheq,, c. 20. 

and manied, she may be a witness against In these courts certain documents are 
her husband, indicted on 3 Hen. VII., c. 2, enrolled, outlawries proclaimed, &c., and 

for she is not a wife de jwrtt a contract ob- the elections of officers and parliamentary 

taioed by force having no obligation in law. representatives take place. The place raisecf, 

(2) On no indictment for a second mar- from which candidates for members of Par- 

riage^ during the continnance of a former liament address the constituency, is called 

marriage, thougli the first wife or husband husting.s 

cannot be a witness yet the second wife or HUTE81UM ET CLAMOR, hue and cry. 
husband may, after the proof of the first HUTJLAN, taxes. 

marriage. HWATA, HWATUNG, angury, divination. 

(3) A wife may be witness against her Anc, Hist Ena, 

husband for an offence committed against HYBERNAGluM, the season for sowing win- 
ber person. ter corn between Michaelmas and Christmas. 

(4) Where a wife has made contracts with HYD, bide, skin. See Hide-gild. 

the authority and consent of her husband, HYD, a measure of land, containing at present 
she has been considered his agent for that a hundred acres, which quantity is also as- 

purpote, and her representations are evi- signed to it in the Diaiogus de Scaecaru, It 

dence against the husband, who bos per- seems, however, that the bide varied in dif- 

mitted her to contract for him with third ferent parts of the kingdom. See Hide of 

persons. Land. 

(5) By 6 Geo. IV., c. 16, § 37. it sliall be HVNDEN, an association of ten men, first 

lawful ror the commissioners in bankruptcy mentioned in In, 54, where it signifies the 

to luoitiion before them the wife of any persons from among whom the consacra- 

bankrupt, and to examine her for the finding mentals were to be chosen in the case of 

out and discovery of the estate, goods, and deadiv feud. From Ath, V. iii. it appears 

chattels of such bankrupt, concraled, kept, that the members of the ’ firth-gilds’ Tcon- 

or disposed of by sucn wife, in her own gUdonesJ were formed into associations of 

person or by her act, or by any other per- ten, the enactment running thus :—” That 

son; and she shall iocur such danger or we count ten men together, and let the 

penalty for not coming before the commis- senior direct the nine in all those things that 

iionen, or for refusing to be sworn or ex- are to be done; and then^ let them count 

amined, nr refusing to sign or subscribe her their byiidens together, with one hynden- 

examination, or for not fully answering to man who shall admonish the ten (t. e., the 

the aatirfaction of the commissioners, as is ten hyndens) for our common benefit.” 



Hence it would seem, that the eleven who 
are to hold the money, consisted of the 
senior of each hynden toi^ether with the 
hynden-man, who presided over the hynden 
of the hyndens, t. e., ten hyndens. The 
number XII., mentioned in Ath. Y. viii. 1, 
is apparently an error for XI. Anc. Inst, 

Stiff. 

HYPOTHECATION, a pledj^e without pos¬ 
session by the pledgee. 

There are few cases, if any, in our law 
where an hypothecation, in the strict sense 
of the Roman law, exists. The nearest ap¬ 
proaches, perhaps, are the cases of holders 
of bottomry bonds, of material-men, and of | 
seamen for wa^es in the merchants* service, i 
who have a claim aj^ainst the ship tn rem. | 
But these are rather cases of liens or privi¬ 
leges than strict hypothecations. There are 
also cases where mortgages of chattels are 
held valid, without any actual possession by 
the mortgagee, but they stand upon very 
peculiar grounds, and may be deemed ex¬ 
ceptions to the general rule. 

HYRNES [parockid], parish. 

HYSTEROPOTMOI [Greek], such as had 
been thought dead, and after a long absence 
in foreign countries returned safely home; 
or such as had been thought dead in battle, 
and afterwards unexpectedly escaped from 
their enemies and returned home. These, 
among the Romans, were not permitted to 
enter their own bouses at the door, hut were 
received at a passage opened in the roof. 
Encyc. Land, 

HYSTEROTOMY [e^rrfpa. Gk., the womb, 
and rdfiof, a section], the Osesarian operation. 

HYTHE, a port or little haven at which to lade 
or unlade wares, 

I 

IBERNAGIUM {hibemamuni], the season for 
sowing winter corn. Cart. Antiq. MSS. 

Ibi semper debet fieri tricUio, ubi juratores me- 
Uorem possunt habere notitiam. 7 Co. I.— 
(A trial should always be had where the jury 
can get the best information.) 

ICENI, the ancient name for the people of 
Suffolk, Norfolk, Cambridgeshire, and Hun¬ 
tingdonshire. 

ICH DIEN (I serve), a motto belonging to the . 
Prince of Wales, first assumed by Edward 
the Black Prince, aAer he had slain John, 
King of Bohemia, at Cressy, whose motto it 
was originally. Tlie Black Prince assumed 
it to show his subjection to his father, Ed¬ 
ward III. 

ICONA, a figure or representation of a thing. 

ICTUS ORBU8, a maim, bruise, or swelling. 

Id certum est quod cerium reddi potest j sed id 
tnaffis certum est quod de semet tpso est certum, 

9 Co. 47.—“(That is certain which can be 
reduced to a certainty, but that is most cer¬ 
tain which is certain on the face of it.) 

Idem affens et patiens esse non potest. Jenk. 
Cent. 40.—(The same person cannot be both 
the agent and patient.) 

Idem est facere et non prohibere cum possis et 


qui non prohibet cumprohibere possit m edpi 
est. 3 Inst. 158.—(to commit and not pro- 
hibit, when in your power, is the same thing; 
and be who does not prohibit when he cm 
prohibit, is in fault.) 

Idem est nihU dieere et insufieienter cfieere. 2 
Inst. 178.—(It is tlie same thing to say 
nothing, sod not to say sufficiently.) 

Idem est non esse et non apparere. Jenk. Gent. 
207 .—(Not to be and not to appear are the 
same.) 

Idem senmer amtecedenH proximo refertur. Co. 
Lit. 386.—(The same is always referred to 

• its next antecedent.) 

IDEM SONANS (sounding like). The courts 
will not interfere insetting aside.proceed¬ 
ings on account of the mis-spelling of names, 
provided the variance is so trifiiag as not 
to mislead, or there is an idem sonans be¬ 
tween the pronunciation of the right tisme 
and that which is inserted in the prm*ee(). 
ings ; as Lawranee, instead of Laivrence, 
Reynell for Reynolds, Beniditto for Bene¬ 
detto. I Cromp. Sf' M. 806; I CkU, R. 859; 
6 Price, 2; 2 Taunt. 401. 

Identitas vera colUffitwr ex muUitudme mffnonm. 

I Bacon.—(The true identity is collected from 

the number nf signs.) 

IDENTITATE NO.V1IN1S, an andent and 
obsolete writ that lay for one taken and 
arrested in any personal action, and com¬ 
mitted to prison for another man of the 
same name. F. N. 26/. 

IDENTITY OF PERSON. Cases have nnl 
nnfrequently arisen, both in civil and crimi¬ 
nal courts, where the question at issue bu 
been, wlietber the individual be really the 
person whom he pretends or states himself 
to be. MThen such cases present themselves, 
the difference of opinion that exists will 
generally be of such a nature as to render 
the duty of the court trying and ffifficult. 
This subject is calculated to excite attention, 
to awaken discussion, and to cause great 
positiveneis of opinion on one or the ether 
side. An examinatioD of these cases will 
lead to the conclusion that considerable im¬ 
portance should be attached fo physical 
signs. In all disputed oases, recommends 
Foderd, we should particularly notice mature 
formations or congenital marks. These can¬ 
not be removed. All wounds also of the 
soft parts leave marks of their exbtence. 
Scrofulous ulcers have their cicatrices; smsll- 
pox and burns have their marks. All pecu¬ 
liarities of physiognomy, profisssion, or trade, 
should be noted. Beckys Med. Juris. 104. 

IDES [iduare, obs., to divide], a division of 
time among the Romans. In March, May, 
July, and (October, the Ides were on the 15th 
of the month, in the remaining months, on 
the 13th. Kenn, Antiq. ^ This method of 
reckoning is still retained in the Chancery of 
Rome, and in the calendar of the breviaiy- 

IDIOTS AND LUNATICS, persons inca¬ 
pable of contracting and transacting the or¬ 
dinary business of life. 

The administration of idiots and lunatic’ 
estates is, in virtue of a personal authority 
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preA by the Croitii, vis., a special couimis* 
sioo ander a warrant of the Qoeen’s siitn 
■anoal, counteriii^iied by the Lords of the 
Treasury, not directed to the Court of Chon- 
rery. but to a certain great officer of the 
Crown, not of necessity the person who has 
tbe custody of the Great Seal, though it 
generally attends him by a warrant from the 
Crown, in which it is stated to be given to 
him in consideration of its being his duty as 
Chancellor to issue tbe commissions on which 
the enquiry as to the facts of idiotcy or 
Inoacy is to be obtained. It is said that the 
warrant confers no jurisdiction, but only a 
power of administration. 

The rules of equity and law are the same 
u to what amounts to insanity. 

Insanity, in its ordinary acceptation, may 
be divide into—>1. Manta, in which the 
hiUucination ezteiida tu all kinds ef objects, 
and is accompanied with some excitement. 
2 . Monomania, or melancholy, io which the 
halluciDation is confiaed to a single object, 
or to a few objects. 3. Dementia, wherein 
tbepenon is rendered incapable of reason • 
ing, in consequence of functional disorder of 
the brain, not congenital (t. e., not born with 
the person). 4. Idiotkm, congenital, from 
original maLconformaiioii io tbe organ of 
thought. 

The ancient theory on the subject of 
Kinacy was this t —the patient became insane, 
as was supposed, at particular changes of 
the moon, and the inference was natural, 
that, in tbe intervening spaces of time, he 
would be rational. This is an opinion, how¬ 
ever, long since abandoned. ** lunatic,** ob¬ 
serves Lord Hardwicke, **is a technical word, 
eoioecl in more ignorant times, as imagining 
these j»ersoiis were effected by the moon; 
but it IS discoTered b]r philosophy and inge¬ 
nious men, tbit it is entirely owing to a 
defect of tbe organs of tbe body.” 

For lunatics the Crown is but a trustee, 
but in the ease of an idiot the Crown is ab¬ 
solutely entitled to the profits, subject to 
the idiot’s maintenance; but persons are 
seldom found idiots, bat only non com^fet 
maUis; and even when thejr are found idiots 
the Crown very rarely claims that interest 
in their properly, to which it is legally 
entitled. 

A lunatic is never looked upon, in the 
view of the law, to be desperate, but always 
It least in a possibility of recovering. 

It is exceedingly difficult to pronounce 
upon die lunacy of an individual, where, in¬ 
stead of being marked and excessive, it is 
ctatmngijf present in his mind. It is very 
difficult to pronounce upon the precise point 
St which mental health ceases, and incon- 
trullible impulse begins, or io determining 
that which arises from violent temper or 
excessive passion, and what indicates a dis- 
esaed^ obli^ty of the volition and under¬ 
standing. For what can be more assimilated 
tbto the anger of the sane and the inaaue ? 
What more alike than tbe maniac and the 
hibitoally passionate—between the melan¬ 


cholic and the accustomed broptler over hi» 
malignant and revengeful conceptions? 

As to the nature and duration of a lucid- 
interval 

” It must not be a superOcial tranquillity,, 
a shadow of repose, but, on the contrary, .a 
rofound tranquillity, a real repose; it must 
e not amese ray of reasoD,.\vhich only makes 
its absence more apparent when it is 'gone-r- 
not a flash of lightning, which pierces 
through the darkness only to render it more 
gloomy and dismal—not a glimmering which 
unites the night to the day; hut a perfect 
light, a lively and continued lustre, a full 
and entire day, interposed between tbe two 
separate nights of the fury which precedes 
and flillowa it: and, to use another image, it 
is not a deceitful ami faithless stillness which 
follows or forhodes a storm, but a sure and 
steadfasit tranquillity for a time, a real calm, 
a perfect arrenity; in fine, without looking 
for so many metaphors to represent our idea, 
it must he not a mere diminution, a remis¬ 
sion of the complaint, hut a kind of tempo¬ 
rary ctire, an intermission so clearly marked, 
as in every respect to resemble the restora¬ 
tion of health: to much for its nature.. 

”And as it is impossible to judge in a 
moment of the quality of an interval, it is 
requisite that there should be a sufficiept 
length of time for giving a perfect assurance 
of the temporary re-establishment of reason, 
which it is nut possible to define in general, 
and which depends upon the different kinds 
of fury; but it is certain that itiere must he a 
time, and a consideralde time : so much for 
its duration.” D^Aguesseau, 

When tbe cpiestion is of a fact done lucido 
intervullo, which may he either by remission 
or intermission of the disease, it is not 
enough to show that the act was aciut 
enti conveniens^ for that • may happen many 
ways; but it must be proved to be ac/pfs. 
sapienikf and to proceed from judgment and 
deliberation, otherwise the presumption 
continues. 

The first proceeding to obtain a commission, 
of lunacy is to present a petition to the Lord 
Chancellor, stating the party’s incapacity, 
and praying a commission, accompanied 
with affidavits evincing the lunacy of the 
party. On this petition and affidavit a com- 
inissioo will he issued under the Great Seal. 

The Lord Chancellor has a discretion in 
granting tbe commission; for, as Lord Eldpn 
observed, ** there may be cases where the 
granting a commission may for ever prevent 
a cure.” Ex parte Tomlinson, 18 Ves. 58. 

By the first section of 5 & 6 Viet., c. 84, 
” all commissions in the nature of writs de 
iunatico in^uirendo, shall lie addressed to the 
two commissioners (wko were appointed, in 
the Gazette of Friday, October 21, 1842,. 
under the authority of this act), or one of 
them; and that such commissioners shall 
hold their offices during good behaviour, 
and shall, jointly and severally, have, per¬ 
form, and e::erute all the powers, duties,, 
aiitl authorities which were had, performed,^ 

Y 
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and executed by commissionere named in 
commissions, in the nature of writs de /ajni- 
tico inquirendOf** before the tenth day of 
Michaelmas Term, 1842. 

The new lunacy orders, promulgated on 
the 27th October, 1842, made in pursu¬ 
ance of the above-named act, have effected 
the following alterations :— 

Tlie first order abolishes the office of 
clerk of the custodies of idiots and lunatics. 

That all enquiries and matters connected 
with the persons and estates of lunatics, 
which used to be referred to the Masters In 
Ordinary {eaeeept inquiries under 1 Wm.lV., 
c. 65, for amending the laws respecting con¬ 
veyances and transfers of estates and funds 
vested in trustees and mortgagees, and for 
enabling courts of equity to give effect to 
their decrees and orders in certain cases), be 
hereafter referred to the commissioners of 
lunacy: that all enquiries pending before 
any of the Masters at the time these orders 
came into operation, be transferred to the 
commissioners, and also all deeds, wills, 
securities, papers, and documents, in any 
lunacy then left or deposited in the offices 
of the Masters, be delivered to them (Orders 
2, 3, 4). 

That the commissioners* clerks do take 
the same fees as were received by the Mas¬ 
ters* clerks, for the like business (Order 5). 

That all acts, deeds, matters, and things 
theretofore done in the office of clerk of the 
custodies, be done by the commissioners 
(that is to sav)— 

Bonds and recognizances of committees, 
and their sureties; and the vacating and de¬ 
livering up the same. 

The bill for the grant of the custody, and 
for the revocation thereof. 

Summoning committees and sureties to 
account. 

Filing and copying committees* accounts, 
and certifying the same. 

And that the commissioners* clerks re¬ 
ceive the like fees to those theretofore re¬ 
ceived in the office of clerk of the custodies 
for the like business, under the foregoing 
order (Orders 6 & 7). 

That all other acts, deeds, matters, and 
things theretofore done in the office of clerk 
of the custodies, be (so far as the same are 
necessa^) done by the secretary of lunatics, 
he receiving the like fees for the like bnsi- 
siness, as did the clerk of the custodies 
(Order 8). 

The matter of each lunacy shall, for the 
purpose of the enquiries by these orders 
authorised, be considered as referred to the 
commissioners in lunacy from the date of the 
inquisition (Order 9). 

The tenth Order provides, that where any 
person has been or may be found lunatic 
under any cumoiission, toe commissioner do, 
from time to time, and without any special 
order in such matter, enquire and report who 
is^ or are the heir or heirs-at^law and next 

" * 'u of the lunatic, and the person or 
IS who would be entitled to his estate. 


or to shares thereof, under the statutes for 
the distribution of intestates* estates, in case 
he were, at the date of such enquiry, dead 
intestate, to whom due notice of attending 
the court is to he given; and alio enquire 
and report what is the situation of the Inns- 
tic, and the nature of the lunacy, and who 
is or are the most 6t bnd proper person or 
persons to be appointed the committee or 
committees of the person and estate of the 
lunatic, and of what the fortune of the luna¬ 
tic did, at the time from which be shall have 
been found lunatic, consist, and of what k 
consists at the time of sneh enqniry, and 
what is the amount of income arising there¬ 
from, and in what manner and at what ex- 
ense, and by whom and where the lunatic 
as been maintained, and whether anything 
and what is due, and to whom, in respect 
of such past maintenance, and to whom and 
out of what fund the same ought to be paid, 
and what is lit and proper to be alloweo for 
the maintenance and support of the lunatic 
for the time past and to come, regard being 
had to the circumstances and estate of the 
lunatic, and from what time such allowance 
should commence. 

That the commissioner, immediately after 
inquisition, and without any spedal order, 
shall be at liberty to make inquiry, and tore- 
port, whenever necessary, upon the provision¬ 
al care and management of the lunatic and 
hiB property, ana as to maintenance, until 
committees* be appointed: and also, hy 
certificate under his hand, to enlarp, 
from time to time, the period within which 
any person approved of as committee of the 
estate of any lunatic ought to complete 
his security; and to receive any propo¬ 
sal, or to conduct any en(|uiry as to the 
managing, settling, or letting the estate, 
or otherwise, respecting the person or 
property of any lunatic, and may report 
tliereon as he may deem fit; but such 
report shall be submitted for confirmation, 
as is now done with respect to such reports 
when made upon special reference (Orders 
11, I2,& 13). 

It shall not be necessary for the committee, 
or his legal personal representative, to obtain a 
special order in the matter for the taking and 
passing, from time to time, his accounts, 
but shall attend before the commissioner, 
and have an account of his receipts and pay¬ 
ments for and on account of the lunatic and 
his estate, taken and passed: and that in 
taking and passing such accounts, the com¬ 
missioner make unto the committee, or his 
legal personal representative, as the case 
may he, all just allowances, including an 
allowance of nis and their reasoiialdc and 
proper costs, charges, and expenses, and 
those of the next of kin of the lunatic, iu 
passing such accounts (Order 14). 

The commissioner may, from time to time, 
determine whether ail, or how many, and 
which of the next of kin or of the heirs of 
the lunatic shall, unless at their own cu^t, 
attend before him on any piocecdings inllw 
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lunacy, and that no other of such parties 
shalt be allowed coits ont of the estate, 
unless by special order for that purpose. 
The commissioner shall be at liberty, from 
time to time, and at the request of any 
party, or otherwise, to make separate re¬ 
port^ and to state anv circumstances as to 
the subject matter of the report specially, as 
he shall think fit (Ords. 15 & 16). 

In order to a?oid expence and delay in 
drawinf^orders in lunacy, no part of the state- 
nents in the petition shi^ be recited in any 
order, but only the prayer; and that no part 
of the eoinmi8sioner*8 report be stated in any 
order, except his finding or opinion, and 
that before any order be passed, the original 
pedtion or petitions shall be filed with the 
secretary of lunatics (Ord. 17). 

The following fees shall be taken in lieu 
of the fees heretofore received by the secre¬ 
tary of lunatics, viz., fur every order, 21 ,1 Os.; 
for every duplicate of an order, nsquiring to 
be drawn up in Chancery, lOit.; for«fiTing 
every petition, 10s. The fees to be paid 
every month into the Bank of England to 
the credit of the accountant-general of the 
Court of Chancery, to the account entitled 
“The Suitors’ Fee Fund Account;” the 
smoont thereof to be verified by affidavit 
(Ords. 18 & 19). 

By the 20th and last order, these orders 
came into operation from and after Michael¬ 
mas Term, 1842. 

The eomroission must be executed within 
a month after it is obtained. The commis¬ 
sioner issues a warrant to the sheriff of the 
place where the alleged lunatic resides (if 
he be within the redm), directing him to 
summon a jury of twenty-four persons. If 
the witnesses will not voluntarily attend, the 
commissioner sigosandseals a subposna, to be 
served upon them. The jury, consisting of 
at least twelve persons, are sworn, the busi¬ 
ness is explained to them by the commis¬ 
sioner; the witnesses, and the alleged Innatic 
(who is entitled to be present if he choose) 
are examined, and the jury (the whole con¬ 
curring) sign the inquisition, which is set 
forth upon paper. The inquisition is en- 
grossed and signed by the commissioner and 
the jury, and is returned into Chancery within 
a month after it is obtained. 

A commission of lunacy may be ordered 
against a person resident abroad, to be exe¬ 
cuted in the county where the mansion- 
house lies; and where a lunatic has con¬ 
cealed himself in this country, be may be 
adjudged of unsound mind, though not per¬ 
sonally examined. 

if, upon the return of au inraisition, the 
party is found a Innatic (which finding is not 
traversed, or the commission superseded, or no 
caveat has been entered against the appoiot- 
^nt of a committee, on the ground of an 
improper finding), committees of his person 
and estate are then appointed by the Lord 
Chancellor, who (unless the estate is ex¬ 
tremely small) refers it to the commissioner 
to apj^ove of a proper person to ^ct as 


committee; relations are most usually ap¬ 
pointed in iM^ference to strangers, unltss 
any valid objection exist. Shelfwd tm I«- 
natics, 

IDONEUM SE FACERE; mONEARE SE, 
to purge one’s seif by oath of a crime 
of which one is accused. 

IDONEUS HOMO (a proper man). He is 
legally said to be idoneus homo, who has 
honesty, knowledge, and ability. 

id peffeehem eat quod ex ommbua tmapar- 
tUma constat; et nihil perfectum eat dum 
aliquid reatat agendum, 9 Co. 9.—(That is 
perfect which is complete in all its parts 
and nothing is perfect whilst anyUiing re¬ 
mains to be done.) 

Id poaaumua quod de jure poaaumua. Lane, 

116.—(We may do what by law we are 
allowed to do.)* 

Id quod eat magia remotum, non irahit ad 
ae quod eat magia junctum aed h contrario in 
Omni caau, Co. Lit. 164.—(That which is 
more remote does not draw to itself that 
which is nearer, but on the contrary in 
every case.) 

IDUMANUS FLUVJUS, Black Water in 
Essex. 

IFUNGIA, the finest white bread, formerly 
called cocked bread. Blount. 

IGNIS JUDICIUM, the old judicial trial by 
fire. 

IGNITEGIUM [m«e, Lat., fire, and tego, to^ 
cover], the curfew. Encge, Land, 

IGNORAMUS (we are Ignorant). The word 
formerly written on a bill of indictment by a 
grand jui^ when they rejected it; the phrase 
now used is, ”not a true bill,” or ”uot 
found.” 

fgnorantia eorum qua quia aeire tenetur 
nonexcuaat. Hale’s PL (^r. 42.—(Ignorance 
of those things which every one is bound to 
know, excuses not.) 

ignorantia facti excuaat, ignorantia juris non 
excuaat, 1 Co. 177.—(Ignorance of the fact 
excuses; ignorance of the law excuses not.) 

Every man must be taken to be cognizant 
of the law; otherwise there is no saying to 
what extent the excuse of ignorance may 
not be carried. It is, therefore, a rule—Ist, 
that money paid with fall knowledge of the 
facts, but through ignorance of the law, is 
not recoverable, if there be nothing against 
conscience in retaining it; and, 2ndly, that 
money paid in ignorance of the facts, is reco¬ 
verable, provided there have been no laches 
in the party paying it. 2 Smithes L. C. 244. 

In criminal cases this maxim applies, 
when a man intending to do a lawful act, 
does that which is unlawful. For there is 
not that conjunction between the deed and 
the will, which is necessary to establish a 
criminal act; but, in order that he may 
stand excused, there must be an ignorance 
or mistake of fact, and not an error in point 
of law; for a mistake in point of law, which 
every person of discretion, not only may, but 
is bound and presumed to know, is no sort 
of defence. 4 Bl, Com, 27. 

Ignorantia judieia eat calamitaa taaocaiftf. 

T 2 
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2 Inst. 591.—(The ij^Dorance of a Judge Is 
the misfortune of the innocent.) 

Ignoratis termiaia ignorahir et art. Go. Lit. 
9.—(The termini being unknown, the art 
also is unknown.) 

IKENILD STREET. See Hikinildb 
Strbbt. 

I LET, a little island. 

ILLEGAL CONDITIONS, all those that are 
impossible, or contrary to law, immoral, or 
repugnant to the nature of the transacdon. 
See Condition. 

ILLEGAL CONSIDERATIONS. See Con¬ 
sideration. 

ILLEGAL CONTRACT, an agreement to do 
any act forbidden by the law, or to omit to 
do any act enjoined by the law. 

Illegal contracts have been divided into 
I St, contracts which violate the common 
law; subdivided into, 

(a) Contracts void on account of fraud, 
which may be either 

(a) Misrepresentation. 

(b) Concealment. 

(fi) Contracts void on account of immorality. 
(7) Contracts in violation of public policy, 
which may be 

(a) In restraint of trade. 

(b) In restraint of marriage. 

(c) Marriage-brokerage contracts. 

(a) Wagers. 

(e) Contracts to offend against law, &c. 

(f) Trading with an enemy without 
license. 

2od« Contracts which violate the statute 
nrovisions. Story on Contraets, 1Q2. 

ILLEGITIMACY. See Bastard. 

ILLEVIABLE, a debt or duty that cannot or 
oi^ht not to be levied. 

ILLOCABLE, incapable of being placed out 
or hired. Bailey, 

lUud quod dUa$ licitum non est necesaitaefacit 
iicitum ; et neceaaitaa inducU priodeffum 
f nod jure privatur. 10 Co. 61 .—(That which 
M otherwise not permitted,necessity permits; 
and necessity makes a privilege whicn super 
sedes law.) 

lUyd, quod alteri unitur, extinguitur, neque am- 
pliua per ae vacare licet, Godolpb Rep. Can. 
169.—(That which is united to another is 
extinguished, nor can it be any more inde¬ 
pendent.) 

ILLUSORY APPOINTMENT ACT. 1 Wm 
IV.. c. 46. This statute enacts that no ap¬ 
pointment made after its passing (I6th July. 
1830), in exercise of a power to appoint 
property real or personal among several 
objects, shall be invalid or impeached in 
equity on the ground that an unsubstantial, 
illusory, or nominal share only was thereby 
appointed, or left unappointed, to devolve 
upon any one or more of the objecta of such 
power; but that the appointineiit shall be 
valid in equity as at law. It provides that 
the act shall not prejudice any provLion in 
any deed, will, or other instrument, declar¬ 
ing the amount from which no object of the 
power shall be excluded. 

IMfiAR(K). See Embargo. > 


IM BASING OF MONEY, mixing the species 
with an alloy below the standaru of sterliug. 

1 Hole’s P. C. 102. 

LMBEZZLE. See Embbzzlb. 
IMBRACERY. See Embracbrt. 
IiMBROCUS, a brooh, gutter, or water-pas¬ 
sage. 

IMMATERIAL ISSUE. See Issue. 
IMMEDIATE EXECUTION. See Ezkco- 

TION. 

IMMEMORIAL USAGE, custora. 
IMMORAL CONTRACTS, all contracts 
founded upon considerations contra boaoa 
mores, are void. Ea turpi contractu non oritur 
actio. But where a contract, founded upon 
ail immoral consideration has been executed, 
neither law nor equity %vill interfere to set it 
aside, if both parties have been equally in 
fault, for Ml pari deUcto, potior eat cos- 
ditio defendentia. 

Yet, a aealed contract, made in considera¬ 
tion of paat seduction and cohabitaiioD. or 
past cohabitation without seduction, can be 
enforced; not merely because it is binding 
in honour and conscience, for such a reason 
it not legally sufficient, but because s spe¬ 
cialty imports a consideration, which, if le^, 
both parties thereto are estopped from 
denying. I Vern, 483; 2 fTila. 339. 
IMMOVEABLE, not to be forced from ki 

f dace, the characteristic of things real, or 
and. 

IMPALARE, to put in a pound. 

IMPANEL, the writing and entering into a 
parchment schedule by the sheriff, the names 
of a jury. 

IMPARGAMENTUM, the nght of impoimd- 
ing cattle. 

IMPARLANCE, [Ucentia lofuendi}, time to 
plead; also when a court gives a party leave 
to answer or plead at another time, without 
the assent of the other party. Abolished in 
personal actions by 2 Wro. IV.. c. 39. And 
It is doubtful whether it is not now abolished 
in replevin and other actions ; at all events, 
it is the practice to consider it so. CUt. 
Arch, Prac, 802. 

IMPARSONEE. a clergyman inducted into a 
benefice. 

IMPATRONIZATION, the act of putting into 
the full posses^tion of a benefice. 
IMPEAfyiiMHNT, an accusation brought 
against a member of Parliament, forueason, 
or other crimes or misdemeanors. 

Impeachment (ly the House of Commooi 
is a proceeding of great importance, involv¬ 
ing the exercise of the highest judicial pow¬ 
ers of Parliament; and though in mwem 
times it has rarely been resorted to. in former 
periods of our historyit was of frequent 
occurrence. The last memorable cases sre 
those of Warren Hastings, in 1788, and Lord 
Melville, in 1805. 

The inode of proceeding is thisA mem¬ 
ber of the House of Commons charges the 
accused of certain high crimes and uiisde- 
meanors, and moves that he be impeached; 
if the House agree to it. the member » 
ordered to go to the Lords, and at their bar. 
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in the name of the Home of Commons and 
of all the Commons of the United Kinj^fdom, 
to impeach the accused. A committee is 
then appointed to draw up articles of im¬ 
peachment, which are reported to the House, 
and barinji^ been discussed and agreed upon, 
are engrossed and delivered to the Lords. 
Farther articles may be delivered from 
lime to time. The accused sends answers 
to each article, which are communicated to 
the Commons by the Lords; to these, re¬ 
plications are returned, if necessary. After 
these preliminaries, the Lords appoint a day 
for the trial. The Commons desire the Lords 
to summon the witnesses required to prove 
their charges, and appoint managers to con¬ 
duct the proceedings. Westminster Hall 
has been mually fitted up as the court, which 
is presided over by the Lord High Steward. 
The Commons attend with the managers, as 
a committee of the whole House. The ac¬ 
cused remains in the custody of the Vsher 
of the Black Rod, to whom he is delivered; 
if a <mmmoner, by the Serjeant at Arms 
attending the House of Commons. The 
managers should confine themselves to the 
charges contmned in the articles of impeach¬ 
ment. Persons impeached of treason are 
entitled, by 20 Geo. 11., c. 30, to make 
their full defence by counsel; a privilege 
which is also enjoyed by persons charged by 
the Commons with high crimes and mis¬ 
demeanors. When the managers have made 
their charges and adduced evidence in sup¬ 
port of them, the accused answers them, and 
the managers have a reply. The Lord High 
Meward then puts to each peer, beginning 
with the junior baron, the question upon the 
hrst article, whether the accused be guilty 
of the crimes charged therein. The peers, 
in succession, rise in their places when the 
qiMtion is put, and standing uncovered, and 
laying their right hands upon their breast, 
answer guilty** or •• not guilty,** as the case 
may l»e, upon my honor.’* Each article 
is proceeded with separately in the same 
manner, the Lord High Steward giving his 
own opinion the last. The numbers are 
then cast up, and being ascertained, are 
<leclared by the Lord High Steward to the 
Lords, and the accusetl is acquainted with the 
result. The Imperial Parliament, by T,E,May, 
IMPEACHMENT OP WASTE. See Ab¬ 
sque Impbtitionb Vaeti. 

IMPECHIARE, to impeach, to accuse or 
prosecute for felony or treason. 

IMPEDIATUS. See Expbditatb. 

LMPEDIENS, a defendant or deforciant. 

iwpmi mt^eetae est tutehe salue, Co. Lit. 
bl.—(The majesty of the empire is the 
health of its protection.) 

eulp^ atmmnerantur, Jur.Civ.—( By 
igtiorance failures are increased.) 

/t^eriria eet maaima meckanieerum ptena, 11 
Co. 54.—(Ignorance is the greatest punish¬ 
ment of mechanics.) 

InptnonalUas non eoncludit nec Ugat. Co. 
Lit. 352.—(Impersonality neither concludes 
nor bio ds. 


IMPERTINENCE, introdocing into a plead¬ 
ing or an interrogatory to a witness in 
Chancery, long recitals, or unnecessary di¬ 
gressions ; as where a deed is stated which is 
not prayed to be set forth. The pleading 
may be excepted to, or the interrogatory 
referred to a Master to ascertain such mat¬ 
ters. 

No order is to be made for referring any 
pleading or other matter depending before 
the court for scandal or impertinence, un¬ 
less exceptions are taken in writing, and 
signed by counsel, describing the particular 
passages which are alleged to be scandalous 
or impertinent. 

Where any person or party, having filed 
exceptions to any pleading or other matter 
depending before the court, for scandal or 
impertinence, does not obtain an order to 
refer the same to the Master within six days 
after the filing thereof, such exceptions are 
to be considered as abandoned, and the 
person or party by whom such exceptioos 
were filed, is to pay to the opposite party 
such costs as may have been incurred by 
such party in respect of such exceptions. 

Where anv person or party, having ob¬ 
tained an order to refer such exceptions to 
the Master for scandal or impertinence, 
does not obtmn the Masceris report thereon 
within fourteen days after the date of the 
order, or within such further time as the 
Master thinks fit to allow, the exceptions 
and the order referring the same are to be 
considered as abandoned, and the person or 
party by whom such exceptions were filed, 
is to pay to the opposite party such costs as 
may have been incurrea by such party in 
respect of such exceptions, order, and re¬ 
ference. 

Upon the expiration of four days from 
the filing of the Master’s report, that any 
pleading or other matter depending before 
the court is scandalous or impertinent, the 
officer having the custody or charge of such 
pleading or other matter, is, upon pro¬ 
duction to him of an office copy of the 
Master’s report, and a certificate that no 
exception thereto was filed, or an affidavit 
that no order to set down any such excep¬ 
tion was served within four days after the 
filing thereof, to expunge from such plead¬ 
ing or other matter such parts thereof as 
the Master has found to be scandaluns or 
impertinent, and thereupon the person or 
party requiring such scandalous or imperti¬ 
nent matter to be expunged, is to pay to the 
officer expunging the same, the same fee 
(If.), as on the like occasion has heretofore 
been paid to the Master. 

The Master having found any pleading or 
matter depending before the court, to he or 
not to be scandalous or impertinent, is to 
direct by whom the costs of and consequent 
upon the reference, are to he paid. 

If, upon the hearing of any cause, peti¬ 
tion, or motion, the court is of opinion that 
any pleading, petition, or affidavit which has 
not liecu referred for impertinence, or any 
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part thereof, it improper or of unneceitary property, which may sabtist in tnimiU on 

length, the court may either declare such account of their inability, m where hawk^, 

pleading, petition, or affidavit, or any part heroin, or other birds build in a person’s 

thereof, to be improper or of unnecessary trees, or coneys, &c., make their nests or 

* length, or may direct the taxing master to burrows in a person’s land, and have yoanf; 

look into such pleading, petition, or affi- there, such person has a qualified property 

davit, and distinguish what parts oi part in them till they can fly or run away, and 

thereof are or is improper or of unnecessary then such property expires. 2 Step. Com. 71. 

length, and may direct the taxing master to Impotentia eseusat legem. Go. Lit, 29.—(Im- 
ascertain the costs occasioned to any party potency excuses law.) 
by such parts or part thereof, as in the one IMPOUNDING CATTLE, &c., placing cattle, 
case may have been declared to be, and &c.. after they have been distrained upon, in 

in the other case may have been dUtin- a safe place of custody. 11 Oeo. II., c. 19, 

guished as being improper, or of none- § 10; 5 & 6 Wm. iV., c. 59, §§ 4, 5, 6. 

cessary length, and may make such order as is Wood/, Land, and Ten. 344. 

just for the payment, set-off, or other allow- IMPRESCRIPTABLE RIGHTS, such as s 
ance of such costs. Ordere, 8M May, 1845, person may use or not, at pleasure, since 
38, 39,40, 41, 42, and 122. . they cannpt be lost to him by the claims of 

IMPESCATUS, impeached, or accused. another founded on prescription. 

IMPETITIO. See Impkachmbiit. IMPRESSING MEN, compelling persons to 

IMPETRATION, acquiring anything by re- serve in the navy, which is founded on imme- 

quest and prsyer. mqfitl usage, and has been practised for ages, 

T M PI ER M ENT, impairing or prejudicing. being in conformity with the well known con- 

IM PIGNORATION, the act of pawning or stitutional maxim, that private mischief had 

putting to pledge. iteiier be submitt^ to, than public detrimeot 

ImpUu et crudeUt judicandut e»i gui libertaii and inconvenience should ensue. It is pro- 

non favet, Co. Lit. 124.—(He is to be vided by 5 & 6 Wm. IV., c. 24, that no 

adjudged impious and cruel who does not person shall be detained in the royal nary, 

favour liberty.) against his consent, for a longer period thin 

IMPLEAD, to ane or prosecute, five years, except in case of emergency. 

IMPLICATION, a necessary or possible in- 1. Every ship in the. coal trade has the 
ference, of something not directly declared. following persons protected—vis., two able 

IMPLIED (X)ND1TI0N. See Condition. seamen (such as the master shall nomi- 

IMPLIED CONTRACT. See Contract. uate) for every ship of 100 tons, and one 

IMPLIED TRUSTS. It is a rule in equity, for every fifty tons, for every ship of 100 

that all persons cominf^ into possession of tons and upwards; and any officer who 

trust property, with notice of the trust, shall presumes to impress any of the above, shall 

he considered as trustees by implication, and forfeit to the master or owner of such 

bound, with respect to that special property, vessel, 10/. for every man so impressed; and 

to the execution of the trust. To this gene- such officer shall be incapable of holding any 

ral rule* however, there is an exception in place, office, or employment in any of bis 

the case of a disseisor, abater, or intruder. Majesty’s ships of war. 6 & 7 Wtll, ///•• 

who cannot be seised to a use, although be e, 18,119. 

has notice, for he is not in in priority of 2. No parish apprentice shall be coo- 
the estate to which the use was annexed, pelled or permiite<l to enter into his Msjfs- 

bnt in the post. 1 Rm, 122. ty’s sea service till be arrives at the age of 

IMPLIED USE. See Kbsultino Usb. eighteen years. 2 & 3 jdnne, e. 6, § 4. 

IMPORTATION, the bringing goods and 3. Persons voluntarily binding themselves 
merchandize into this country from other apprentices lo sea service, shall not be ioi* 

pressed for three years from the date of 
their indentures. 'But no person above 
eighteen years of age shall have any exemp¬ 
tion or protection from his Majesty’s service, 
if they have been at sea before they be¬ 
came apprentices. 2 & 3 jdnne, c. 6, § ; 

4 dnne, c, 19, § 17; and 13 Geo. //., c. l/i 

§ 5^- 

4. Apprentices.—^The act 5 & 6 Will. IV., 
c. 19, enacts some new regulations with 
respect to the number of apprentices that 
ships must have on board, according to their 
tonnage; and the act 4 Gee. 1^,, c. 25, 
grants protection to such apprentices till 
they have attained the age of twenty-one 
years. 

5. Persons employed in the Fisheries.— 
The act 50 Geo. III., c, 108, grants the fol¬ 
lowing exempdoBs from impressment, viz.: 

Ist. Masters of fishing vesstli or boati, 


nations. 

IMPOST [mp6t, Fr., smpori/Nm, Lat.], any 
tax or tribute imposed by authority; parti¬ 
cularly a tax or duty laid by government on 
goods imported. 

IMPOTENCE, an inability of generation or 
propagating the species; a ground of divorce 
h vinculo matrimonii, as being merely void, 
and, therefore, needs only a sentence decla¬ 
ratory of its being so. Eccl. Law, 

A plea of impotence is sometimes pleaded 
by pnsonert indicted for rape, and very nice 
questions as to the legitimacy of children 
have been contested on such a plea. 

The medical jurists have classed the sub¬ 
ject, as to the male, into absolute, curable and 
temporary, as to the female into curable 
and incurable. Consult Beck'i Med.Jurit, 

p. 62. 

IMPOTENTIiE, property ratione, a qualified 



IMP 


( 311 ) 


INB 


who, either themselres or their owners, have, 
or within six months before applying for a 
protection shall have bad, one apprentice or 
more under sixteen years of age, bound for 
fire years, and employed in the business of 
fiahiag. 

2dly. All such apprentices, not exceeding 
eight, to every master or owner of any fishing 
vessel of fifty tons or upwards; not exceed¬ 
ing seven to every vessel or boat of thirty- 
five tons, and under fifty; not exceeding six 
to every vessel of thirty tons and under thirty- 
five tons; and not exceeding four to every 
vessel or boat under twenty-nine tons bur¬ 
den, during the time of their apprenticeship, 
ud tiU the age of twenty years; they con- 
douiiig for the time in the business of fishing 
only. 

3rdly. One mariner, besides the master 
sod apprentices, to every fishing vessel of 
ten tons or upwards, emplojfed on the sea 
coast, daring bis continuance in snch service. 

dthly. Any landsman, above the age of 
eighteen, entering and employed on board 
such ves^ for two years from his first going 
to sea; and to the end of the voyage then 
eog^^ in, if he so long continue in such 
service. 

An affidavit, sworn before a justice of the 
peace, containing the tonnage of such fishing 
vessel or boat, the port or place to which she 
belongs, the name and description of the 
master, the age of every apprentice, the 
term for which he is bound, and the date of 
his^ indentnre, and the name, age, and de¬ 
scription of every such mariner and landsman 
respectively; and the time of such landsman’s 
first going to sea is to be transmitted to the 
sdniirslty, who, upon finding the facts cor¬ 
rectly stated, grants a separate protection to 
every individnal. In case, however, of an 
actual invasion of these kingdoms or imrai- 
neot danger thereof, such protected persons 
may be impressed; but, except upon such 
so emergency, any officer or officers im¬ 
pressing such protected persons, shall respec¬ 
tively forfeit to the party impressed, if 
not an apprentice, or to his master, if he be 
so apprentice, §§ 2, 3, & 4. 

6. General Exemptions.—^All persons fifty- 
five years of age and upwards, and under 
tiKliteeu years. Every person being a fo¬ 
reigner, who shall serve in any merchant 
ibip, or other trading vessel, or privateer, 
belonging to a subject of the Crown of 
Great Britain ; and all persons, of what age 
soever, who shall use the sea; shall be pro¬ 
tected for two years, to be computed from 
(be lime of their first using it. 13 Geo. II,, 
f.l7. 

7. Harpoooers, line managers, or boat 
steerers, engaged in the southern whale 
fishery, are also protected. 26 Geo. III., 
c, 50. 

8. Mariners employed in the herring 
fishery are exempted whilst actually em¬ 
ployed. 48 Geo, III., e. 110. 

imprest Money, money paid on enlisting 
soldiers. 


IMPRBT1AB1L1S, invaluable. 

IMPRIMERY, a print or impression. 

IMPRIMIS (ill the first place). 

IMPRISTI, those who side with or take the 
part of another, either in his defence or 
otherwise. 

IMPRISONMENT, the restraint of a person’s 
liberty under the custody of anoiher; and 
extends not only to a gaol, hut to a house, 
stocks, or holding a man in the street, &c.; 
for in all these cases the party so restrained 
is said to be a prisoner, so long as be lias 
not bis liberty freely to go about his business, 
as at other times. Co, Lit. 253. 

IM PROBATION, the act by which falsehood 
or perjury is proved. Scotch Term, 

Improin mmores dissipati sunt rebellionis pro- 
dromi, 2 Inst. 226.—(Wicked rumours 
spread abroad, are the forerunners of rebel¬ 
lion.) 

IMPROPER FEUDS, derivative feuds; as for 
instance, those that were originally bartered 
and sold to the feudatory for a price, or 
were held upon base or less honorable ser¬ 
vices, or upon a rent in lieu of military ser¬ 
vice, or were themselves alienable, without 
mutual license, or descended indifferently to 
either males or females. 1 Step. Com. 168. 

IMPROPRIATION, the act of employing the 
revenues of a church living to a layman’s 
use. 

IMPROVEMENT. See Approvement. 

IMPRUJAMENTUM, the improvement of 
land. 

IMPRUIARE, to improve land. 

Impunitas continuum affectum tribuit deUnquenti. 
4 Co. 45.—(Impunity affords a continual 
bait to the delinquent.) 

Impunitas semper ad deteriora moitat, 5 Co. 
109.—(Impunity always invites to greater 
crimes.) 

In (sdificiis lapis malh positus non est removen- 
dus. 11 Co. 69.—(A stone badly placed in 
buildings is not to be removed.) 

In eequali jure meUor est conditio possidentis. 
Plo%v. 2%.—(In equal right the condition of 
the possessor is best.) 

INALIENABLE, not transferable. 

In edtd proditUms nullus potest esse accessorius 
sed principalis solummodo, 3 Inst. 138.—(In 
high treason there is no accessory, but prin¬ 
cipal alone.) 

In edtemativis ^ctio est debitoris, —(In alter¬ 
natives there Is an election of the debtor.) 

In ambiquis casibus semper preesumitur pro rege. 
—(In doubtful cases presumption is in favour 
of the king.) 

In Anglid non est interregnum. Jenk. Cent. 205. 
—(In England there is no interregnum.) 

In atrocioribus deUctis punitur affectus licet non 
sequatur pectus, 2 Aol. Rep. 89.—(In more 
atrocious crimes the intent is punished, 
though an effect does not follow.) 

IN AUTER DROIT (in another’s right). 

INAUGURATION, the act of inducting into 
office with solemniiy, as the coronation of 
the Sovereign, or the consecration of a pre¬ 
late. 

IN BANCO, or BAKCfSittiags. The Judges 
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of the three superior courts of common law 
sii during the term, and also in vacation, if 
they so determine, for the dispatch of boa- 
iiess, in their full courts, but the puUni 
Judf^es sit by rotation, in each term, or 
otherwise, as they agree among themselves, 
so that 110 greater number llian three of 
them sit at the same time in banc, unless iu 
the absence of the Lord Chief Justice or 
Chief Baron, the number of the Judges 
forming the full court in banc being limited 
to four. 

The usual business brought on liefore the 
court in haiic are arguments on demurrers, | 
rules iu arrest of judgment, and for new 
trials, &c., and in the Queen's Bench, crimi¬ 
nal informations, parish cases, jlcc. 
1NBLAURA, profit or product of ground. 

CowelL \ 

INBORH, a security,pledge or hypotheca,con. j 
sisting in the chattels of a party unable to 
oliTaiu a personal * borg,' or surety. 

INCASTELLARE, to reduce a thing to serve | 
instead of a castle. 

In casu extrema necessUatis omnia sunt eommu- \ 
nia, H. P. C. 54.—(In cases of extreme | 
necessity, every thing is in common.) 
INCAUSTUM.orENCAUSTUM,ink. Fleta, 
I, ii. c. 27, p 5. I 

Incerta pro nuUis habentur, Dav. 33.—(Things 
uncertain are reckoned as nothing.) 

Incerta quantitas vitiat actum. 1 RoL Rep. 
465.—(Au uncertain quantity vitiates the 
act.) 

INCEST, carnal knowledge of persons within 
the Levitieal degrees of kindred. This crime 
is a capital offence in Scotland; here it is 
left to the feeble coertion of the spiritual 
courts. 

INCHARTARB, to give or grant and assure 
anything by a written insirument. 

INCH OF CANDLE, a inode of sale among 
merchants. A notice is first given upon the 
Exchange or other public place, as 40 the 
time of sale; the goods to be sold are divided 
into lots, printed papers of which and the 
conditions of sale are published; when 
the sale takes place, a small piece of candle, 
about an inch long, is kept burning, and the 
' last bidder, when the candle goes out, is en¬ 
titled to the lot or parcel for which he bids. 
INCIDENT, a thing necessarily depending 
upon, appertaining to, or following another 
that is more worthy, as rent is incident to a 
reversion; a court baroo is incident to a 
manor. 

INCIDENT DILIGENCE, a process granted 
before litis contestatam in improbations, for 
the recovery of writs craved to be produced, 
and in many other cases during the depend- 
Biice of a principal process. Scotch haw. 
INCIPITUR (it is begun), the technical com¬ 
mence inent of a declaration, demurrer- 
book, &c. 

Incitjile est atri tota sententia inspecta de aliqui 
parte judieare. Hob. I7L—(it is unlawful 
lo judge unless the whole senteoce is exami- 
' ned in every part.) 

INCIVISM, unfriendliness lo the state or 
' government of which one is a citiaen. 


In Claris non est locus eof^ecfurst.—(In tlnagi 
obvious rhere is no room for conjecture.) 

INCLAUSA, a home close, or enclosure near 
a house. 

INCLOSURE ACTS, 41 Geo. IIL, c. 109; I 
& 2Geo. IV.,c.23; 6&7 Wro. IV.,c. 116; 

3 & 4 Viet. c. 31; 8 & 9 Viet. 118. 

Inclusio unius est exelusso aUerhu. —(The incla- 
sion of one is the exclusion of another.) 

INCOME TAX ACTS, 5 & 6 Viet., c. 35; 8 
& 9 Viet., c. 4. 

Incommodum non sohdt arynmeniuM. —(An in- 
con veuience does not destroy an argoineDt.) 

In conjunctivis oportet utrumque partem we 
veram. Wing. 13.—(In things conjunctive, 
each part ought to be trne.) 

In consimUi casu, eonsimile debet esse remednm. 
Hard. 65.—(In similar cases, the remedy 
should be similar.) 

In consuetudmUms non diutumitas Uaqtoris sed 
soUditas rationis est eonsideranda^ Co. Lit. 
141 .—(Id customs, not the length of time 
but the strength of the reason ihonld be 
considered.) 

INCONTINENCY, vicious persona, iMring bo 
command of themselves. 

In contractis tacith insunt qua sunt mans et 
consuefudinis. —(Those things which are of 
manner and enstum are tacitly imported into 
contracts.) 

In coniractUmSt benignu; ta testameniis, be- 
nignior; in restitutionibus, benignissima in- 
ierpretatio facienda est, Co. Lit. 112.-—(In 
contracts, the interpretation is vo be liberal; 
in wills, more liberal; in restitntioiiB, oioii 

I liberal.) 

INCOPOLITUS, a proctor or vicar, 

INCORPORATION, the formation of a legal 
or political borly, with the quality of perpe- 
tual existence and succeaaioo, unless limited 
by the act of incorporation. 

INCORPOREAL HEREDITAMENT. See 
Herbditambnt. 

INCREMENTUM, increase or improvement, 
opposed to deerementum or abatement. 

In criminatibus prohationes cMenf esse Uee 
clariores, 3 Inst. 210;—(In criminal cases 
the proofs ought to he clearer than light.) 

In criminaUbus swficit generalis maUUa mten- 
tionis cam facto paris gradds. Bacon.— 
(In criminal actions a general malice of in¬ 
tention, keeping equal pace with the fact, is 
sudicient.) 

In criminaHbus voluntas reputabitur pro fsete. 

3 Inst. 106.—(III criiiiinal acu the will sill 
be taken for the deed.) 

INCROACHMENT [accrocAineii#, Fr.. a 
grasping], an unlawful gaining upon the right 
or possession of another. 

INCUMBENT [sneam^o, Lat., to attend dill- 
gently], a clergyman in possession of sn 
ecclesiastical benefice. 

INCUMBRANCE, a claim, lien, or liability 
attached to property; as u mortgage, a re¬ 
gistered judgment, &c. 

INCURRAMENTUM, the llablUty to a fine, 
penalty, or amerciament. 

INDEBITATUS ASSU51PSIT, that spedei 
of tlie action of assumpsit, in which the 
plaintiff first alleges a debt, and then s pro- ^ 
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loue in consideration of the debt. The 
prontise laid is i^enerally implied. 

INDECIMABLE. not titbeahle. 

Iwde datm leges nefortior omnia posset. Da?. 
36.—(The laws are made lest the stronger 
party should possess all.) 

INDEFEASIBLE, not to be made ?oid. 

INDEFENSUS, undefended. 

INDEFINITE PAYMENT, where a debtor 
owes several debts to a creditor, and makes 
a payment, without specifying to which of the 
debts it is to be applied. 

ludefinitvm eqmpoUet universali. 1 Vent. 368. 
—(The indefinite equals the universal.) 

ladffinituM supplet hcum universalis, 4 Go. 
77.“ (The indefinite supplies the place of 
the UDiversal.) 

INDEMNITY, a writing to secure one from 
all danger and damage that may ensue from 
any acL An act of indemnity is passed in 
every session of Parliament for the relief of 
those who have neglected to take the neces¬ 
sary oaths of office, &c. 

INDENIZATION, the act of making free. 

INDENTURE, a deed indented or cut scollop- 
wise. See Deed. 

Jidtfffiiiintsenn//.—(Speech is the mipd’s index.) 

IXDICATIF, an abolished writ by which a 
prosecution was in some cases removed fruni 
a court Christian to the Queen’s Bench. 
Encyc. bond, 

INDICAVIT (he has proclaimed), a writ of 
prohibition that lies for a patron of a church, 
whose clerk is sued in the spiritual court by 
another clerk for tithes which amount to a 
fourth part of the profits of the advowson, 
when the suit belougs to the Common Law 
Courts, by West. II., c. 5,13 Edw. I„ st. 4. 
The patron of the defendant is allowed this 
writ,;tt he ia like to be prejudiced in his 
church and advowson, if the plaintiff recover 
in the spiritual court. Reg, Orig, 56, 

INDICTED, charging any person with an of¬ 
fence before a court of justice. 

INDKTTIO, an indictment. 

INDIcnON, cycle of, a mode of computing 
time by the space of fifteen years, instituted 
by Constantine the Great; originally the 
period for the payment of certain taxes. Tlie 
Popes, since the time of Charlemagne, have 
dated their acU by the year of the indiction, 
which was fixed on the Ist of January* At 
the time of the reformation of the calendar, 
tlie year 1^2 was reckoned the lOth year 
of tlie indkiion. Now this date, when di¬ 
vided 16, leaves a remainder of 7* that is 
3 less than the indiction, and the same must 
be tlie case in all subsequent calculations ; 
10 that in order to find the indiciion for any 
year, divide the date by 16, and^add 3 to the 
remainder. It has no connection with the 
motion of the heavenly bodies. Some of the 
ebarten of King Edgar and Henry III. arc 
dated by indiciions. 

INDICTMENT, [indico, Lat., to shmv], a 
nritten accusation of one or more persons, 
of a crime of a public nature, preferred to 
■lid presented upon oath by a grand jury. 
It lies against all persons (except those un- 
der incapacity, at lunatics, &c.) who actually 


commit or who procure and assist in the 
commission of crimes, or who knowingly 
harbour an offender; fiir each, in contem¬ 
plation of law, is guilty and liable to punish¬ 
ment according to tbe part which be takes 
in the perpetration of the offence. It con¬ 
sists of three parts,—the commencement, 
statement, and conclusion. The caption is 
no part of an indictment, it is merely the 
style of the court where it is preferred, which 
is prefixed by way of preamble, when the 
record is made op, or when it is returned to 
a certiorari. The statement must be certain 
as to the party indicted, and as to the person 
against whom the offence was committed, 
and also as to time and place, facts, circum¬ 
stances, and intent. It must be positive, and 
neither double nor repugnant. There waa 
no time limited for preferring an indictment, 
but by several statutes certain limitations 
for certain offences are fixed. If an indict¬ 
ment be defective, it will be quashed. 2 
Hawk, c, 25, § 4 ; drch, Crim. Plead, pt. 1. 

Indicirnent, in the Scotch law, is the form 
of process by which a criminal is brought to 
trial at the instance of tbe Lord Advocate. 
Where a private party is a principal prose¬ 
cutor, he brings his charge in what is termed 
the form of criminal letters. 

ludictinent de felony est contra pacem domini 
regis, coronam et dignitatem suam, in genere 
et non in individuo ; quia in Anglid non est 
interregnum, Jenk. (Jent. 205.—(Indictment 
for felony is against the pence of our l^rd 
tbe King, his Crown and dignity in general, 
and not against his individual person ; because 
in England there is no interregnum.) 

INDICTOR, he who indicts another for an 
oflTence. 

INDICTEE, a person indicted. 

INDIRECT EVIDENCE, inferential test!- 
mony as to tbe truth of a disputed fact, not 
by means of the actual knowledge which 
any witness had of the fact, but by collateral 
circumstances ascertained by competent 
means. 1 Stark. Evid. 16. 

INDISTANTER, forthwith; without delay. 

In disjunctivis suffixst alteram partem esse w- 
ram. Wing. 13.—(In things disjunctive, it 
suffices should either part be true.) 

INDIVISUM, that which is held in common, 
withouCpartition. 

INDORSEE, tbe person to whom a bill of 
exchange is assigned* by indorseinent. 

INDORSEMENT [tn, Lat., upon, and dbr- 
auTTi, a back], any thing written or printed upon 
tbe back of a deed or writing. 

INDORSER, be who writes his name on tbe 
back of a bill of exchange. 

INDOWMENT. Sec Endowment. 

In dubiis non pressumitur pro testamento, Cro, 
Car. 51.—(in doubtful things, it is not pre¬ 
sumed in favour of tbe will.) 

In dubiis magit diifnum est acmpiendum, (In 
doubtful things, that which is more worthy is 
to be received.) 

In dabio hecc legis construetio quam verba os~ 
tendunt. Jur. Civ.—(In a doubtful point, 
that construction of tbe law which the words 
point out.) 
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audio pars nuttor est sequenda.~^{ln doubt, 
the (retuler course is to be followed.) 

In dubio tequendum quod tuHus est .—(In doubt, 
tliat which is the safer course is to be adop¬ 
ted.) 

INDUCEMENT, an alle^tion of a motire; 
an incitement to a thing. A term used in 
pleading. 

INDUCI^ LEGALES, the days between the 
citation of a defendant and the day of ap¬ 
pearance. 

INDUCIARE, to prorogue, postpone, respite. 

INDUCTION [inductio Lat., a leading into], 
the giving a parson possession of his church. 
It is performed in the following manner:— 
the clergyman commissioned takes the min¬ 
ister to be inducted by the hand, lays it 
upon the key of the church, the latch of the 
church gate, or on the church wall, and pro¬ 
nounces these words, ^'By virtue of this 
commission, I induct you into the real and 
actual possession of the rectory of, &c., with 
all its appurtenances.’* Then, opening the 
church door, he puts the clergyman in pos¬ 
session, who commonly tolls a bell, &c., 
showing that he has taken corporal posses¬ 
sion of the church. Induction may also be 
made by delivery of a clod or a turf of the 
glebe. 

Induction is the investiture of the tem¬ 
poral part of a benefice, as institution is of 
the spiritual. And when a clerk is pre¬ 
sented, instituted, and inducted into a rec¬ 
tory, be is then, and not before, in full and 
complete possession, and is called, in law, 
persona impersonaia, or parson imparsonee. 
Co. Lit. 300. 

INDULGENCE,.Jn the Roman Catholic 
church, a remission of the punishment due 
to sins, granted by the Pope or church, and 
supposed to save the sinner from purgatory. 
Its abuse led to the Reformation in Ger¬ 
many. 

INDULTO, a dispensation granted by the 
Pope to do or obtain something contrary to 
the common law. 

INDUMENT, endowment. 

IN ESSE (actually existing), distinguished 
from in posse, which means, that which is not, 
l>ut ma^ be. A child before birth is in posse; 
after birth, in esse. 

Inesse potest donationi, modus, conditio sive 
causa; ut modusest ; si, conditio ; quia, causa. 
Dyer, 138.—(In a gift there may be a man¬ 
ner, condition, or cause; ut, introduces a 
manner; si, a condition; quia, a cause.) 

In facto auod se habet ad bonum et malum 
magis ae bono quam de malo lex intendit. 
Co. Lit. 78.—(In a deed which addresses 
itself to good and bad, the law looks more 
to the good than to the bad.) 

INEWARDUS, a guard, a watchman. 

IN EXTREMIS (in the last moments). 

INFALISTALUS, a capital punishment in¬ 
flicted on the sands or sea shore. Sed. qu. 

INFAMY, public disgrace; total loss of cha¬ 
racter. This does not now incapacitate from 
giving evidence. 7 Viet., c. 85, § 1. 

INFANGENTHEF, a privilege of lords of 


certain manors, to judge any thief taken 
within their fee. jinc. Inst. Engl. 

INFANT, a person under twenty-one years of 
age, whose acts are in many cases either void 
or voidable. See Aex. 

At commofi law, the contracts of infants 
are divided into three classes:— 

Ist. Those which are absolutely void: 
such as are positively injurious to the inte¬ 
rests of the infant, and can only operate to 
his prejudice; as a surety bond, a release to 
his guardian. 

2nd. Those which are only voidable: sach 
as are beneficial to him, which he mj 
affirm or avoid when he comes of age; 
conveyance of lands, a promissory note, sa 
account stated. 

drd. Those which are binding ab Mio. 
and need no ratification; such are contrscti 
for the public service, articles of appren¬ 
ticeship, executed contracts of marriage, 
representative acts as executor or trustee, 
contracts for necessaries. Story on Coa- 
tracts, 21. 

All conveyances by an infant are voidable 
by him or his heirs, on attaining majority, 
but an infant at the age of fifteen may make 
a valid feoffment of gavelkind lands, which 
he has by descent; yet it must be by way of 
sale, and not by mortgage; and an infant, 
at any age, may present to a church. By 
1 Wm, IV., c. 47, courts of equity arc 
empowered to direct and compel a convey¬ 
ance by the infant heir or devisee, or the 
devisee having a limited interest of a persua 
whose estates shall have been decreed by 
the court to be sold for payment of his 
debts. And by 2 & 3 Viet., c. 60, the court 
is empowered to make mortgages as well as 
sales of such estates, in the case where the 
devisee of a limited interest is an infimt. 
As to conveyances and transfers of estates 
and funds vested in trustees and mongagees, 
&c., being infants, see 1 Wm. iV., c. 60. 
Leases made by infants are also voidable on 
attaining majority. By 11 Geo. IV. and 1 
Wm. IV., c. 66, §§ 16,17. infanta are em¬ 
powered to grant renewals of leases under 
the direction of the Court of Chancery, and 
that court is authorized to direct leases of 
land belonging to infants, when it is to the 
benefit of the estate. By custom, iofauts 
seised of lands in socage, may, at the age of 
fifteen, make leases for years, which shall 
bind them after majority. All leases made 
to infants are voidable; but the election to 
avoid must be made within a reasonable 
time after attaining full age. 

An infant cannot prosecute an action, 
either in person or by attorney, be must 
sue either by prochein amy or guardian; 
usually the former. The process Is sued out 
in the infant’s name, and the prochein 
approved by a Judge at chambers. An in¬ 
fant can appear and defend by guardian, 
ad litem only. 

The general superintendence and pro¬ 
tective jurisdiction of the Coart of Chancery 
over the persons and properly of infants, 
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is a deletion of the rights and dnttes of 
theCruwo—the uni venal guardian uf infants. 
This court interferes, 

IsC. In the appointment and removal of 
guanliana. It ivill appoint a suitable guar¬ 
dian where there is none other, or none 
other who will or can act; but the infant 
must have property. Such a guardian is 
treated as an officer of the court, and held 
responsible to it. Whenever sufficient cause 
is shown, the court will remove a guardian, 
no matter bow and by whom appointed. 
Guardians are also asaiated by the court in 
their duty. 

2od. In the suitable maintenance of an 
infiiit, having a due regard to the rank, the 
fotore expectations, and the intended pro- 
feuton and employment, and the property 
of the infant, the court usually confines 
itself within the limits of the income of the 
property; but where the property is small, 
and more means are necessa^ for the due 
maintenauce of the infant, the court will 
sometimes allow the capital to be broken 
in upon. 

3rd. In the management and disposition 
of the property, by exercising a vigilant care 
orer toe conduct of guardians as to the 
change of property, making it in all cases 
advisable for them to act under the strict 
guidsnce of the court in the duties of their 
fiduciary office. 

4th. Aa to the marriage. If any one 
marry a ward of court, without the express 
sanction of the court, even although with 
the guardian's consent, he is guilty of a 
contempt of court, though such ^rson be 
really ignorant that he has married a ward. 
He will be committed to prison until he 
accede to such a settlement of the property 
as the court shall deem e<|uitable and proper. 
2 Story’s 516; Madd, Ch, voL i., tit. 
“ /a/oato.’* 

Infants insdtute a suit in equitv by their 
next friend, but they must defend a suit by 
pardisn, who is appointed by the court, and 
is usually tbeir nearest relation not inte¬ 
rested in the matter in question. Stwy*$ 
Bq. Plead. 70. 

INFANTICIDE, the killing of a child after 
it is born. The felonious destruction of the 
foetus in utero, is more properly called 
foeticide, or criminal abortion. 

In every case in which an infant is found 
dead, and becomes the subject of judicial 
iaveitigation, the great (questions which pre¬ 
sent themselves for euqnVy are 

1. What is the age of the child? 

2. Was the child bom alive ? 

3. If bora alive, bow long had it lived ? 

4. If born alive, by what means did it 
die? 

If it be proved that its death was owing to 
violence, it is then to be ascertained who the 
murderer of it is. If suspicion fall upon the 
mother, it is to be determined— 

1. Whether she has been delivered of a 
cluld? and, 

2. Whether the signs of delivery correspond 
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as to time, &e., with the appearances deve¬ 
loped in the child ? 

Now there are two ways in which a child 
may be bora alive. 1. It may be born, the 
cord may be pulsating, shewing that it is 
alive, and yet it may not respire. It may thus 
continue for a sufficient length of time to 
die from natural causes, or in consequence 
of criminal interference, before respiration 
has commenced. 2. It may be born and 
respire. 

It must be evident that when a child is 
bora alive but has not yet respired, its con¬ 
dition is precisely like that of the foetus in 
i^ro. ^ It lives merely because the foetal 
circulation is still going on. In this case 
none of the organs undergo any changes. 
But where a child is born alive and respires, 
is tested by respiration. The proofs by which 
this is to he estahlislied, are all cfeduced 
from certain changes which take place in 
the system as soon as the vitsl process of 
respiration commences. These proofs have 
been thus classed 

1. Those derived from the circulating sys¬ 
tem, subdivided into— 

(a) The character of the blood itself. 
According to Fourcroy, the points of diflfer- 
ence l>etweeu the composition of foetal and 
adult blood, are the following;—(1) In the 
foetus the colouring matter is darker, and 
the blood is not so susceptible of taking the 
briUlaiit red shade on exposure to the atmos¬ 
phere. (2.) It contains no fibrous matter; 
the thickened and coagulated matter which 
is found in its place, more resembles gelati¬ 
nous matter. (3.) It does not contain any 
phosphoric acid. 

(i9) The condition of the heart and blood¬ 
vessels. There are a number of striking and 
interesting pecnliarities in the organs circu¬ 
lating the blood in the foetus, which are 
modified or entirely lost after the child is 
bora, and respiration is established. 1. The 
foramen ovale becomes obliterated after 
birth by tbe closure and adhesion of its 
valve, leaving behind it in the adult no¬ 
thing but an oval depression in the septum 
between the auricles, called the /oe$a ovallo. 
If i\\e foramen ovale be found closed, in con¬ 
sequence of the blood taking a new route 
through the lungs when respiration com¬ 
mences, it is an evidence of the child's having 
been born alive. But with regard to the 
validity of this test, it must be obvious that, 
from the gradual manner in which such 
change takes place, a great many cases most 
occur, from which no positive conclusion 
can drawn. 2. The ductuo erterioiui 
will be found open and filled with blood in 
tbe foetus, but, after birth, it becomes gra¬ 
dually obliterated, the duct Itself eventually 
changing into a ligament. Should, there¬ 
fore, this duct be found permanently closed, 
it is a proof that the child was born alive. 

3. The ductui venosu$ in the foetus, anterior 
to respiration, is always found open, after 
respiration it gradually contracts, becomes 
impervious, and is finally converted into* a 



If it be obliterated, it u a proof 
that the child has lived and respired; on the ^ 
contrary, as it remains open a day or two at 
least after birth, its being found open is no 
proof that the child was bom dead. 4. The 
umbilical vessels, consisting of two arteries j 
and a vein, become gradually obliterated 
after birth, and converted into ligaments. 
From scientific observations the following 
conclusions have been drawn:—(a) That the 
foetal openings are not obliterated imme¬ 
diately after birth, (b) That the period at 
which they are obliterated are variable, (c) 
That most commonly the fwamen ovale and 
the ductus arteriosus are obliterated towards 
the eighth or the tenth day. (d) That the 
order in which they are obliterated are the 
followiog^viz., the umbilical arteries, the 
umbilical vein, the ductus venosus, the ductus 
arteriosus, and, lastly, the forameu ovule, 
(e) That their obliteration proves that the 
child was born alive, (f) That it is impos¬ 
sible to infer from the fact of their not being 
obliterated, that the child has not resptr^, 
since the obliteration is very far from being 
made immediately after birth. 6 . The am- 
iulical cord after birth, and its division from 
the placenta, separates from the child, and 
drops off. In a new-born infant the cord is 
firm, round, and of a bluish colour. If the 
child live, the first change which It under¬ 
goes is that of withering, the second is that 
of desiccation or drying; the third is the 
separation of it; and, lastly, the cicatrisation 
of the umbilicus. 

The following are some general inferences 
which have been deduced from the exami¬ 
nation of the circulation 

, 1 . If \,\kt foramen ovale, the duetus arteri^ 
osus, the ductus venosus, and the umbilical 
vessels, be obliterated, and the umbilical 
cord be separated, the conclusion is certain, 
not merely that the child has respired, but 
that it has lived for a considerable time. 

2 . If ihv foramen ovale, the ductus arieri^ 
osus, the ductus venosus, and the umbUJcal 
vessels be still open, and if the cord be still 
attached to the umbilicus, no inference can 
be drawn that the child has not respired. 

3 . Of all the changes in the circulating 
apparatus, consequent upon respiration, those 
of the ductus arteriosus are the only ones 
which can be rendered available in cases 
where the child has respired but for a short 
period. 

4 . In cases where a child has respired for 
a sufficient length of time, valuable presump¬ 
tive evidence of the fact may be obtained 
from the state of the umbilical cord. 

5. The changes in the circulation, conse¬ 
quent upon respiration, are important, in 
many cases, to determine the length of time 
tiuring which a child may have lived after 
birth. 

II. Those derived from the respiratory 
organs. There are three conditions in which 
the new-born child may he found: it may 
have respired perfectly; it may have respired 
imperfectly; it may not have respired at all. 


In reference to these conditions the follow¬ 
ing investigations have been made. 

(a) The size and configuration of the 
thorax. Its size, in a child which has never 
respired, is narrow and flattened, and the 
diaphragm rising into it is highly arched, 
lilts test, taken by itself, is not of much 
value; it is only in connection with other 
signs that it is ot importance. 

(fi) The situation of the lungs. Anterior 
to respiration the lungs occupy a small space 
at the upper and posterior paru of the 
thorax, leaving the pericardium and dia¬ 
phragm almost and sometimes entirely on. 
covered. If only imperfect respiration have 
taken place, the lungs will be foniid occn- 

ra the lateral portions of the thorax also. 

respiration have been complete, aod 
especially if it have been established for a 
certain length of time, they will cover almost 
entirely the pericardium, as well as the arch 
of the diaphragm. 

( 7 ) The volume of the lungs, in the fcaul 
state, ia comparatively amall, but as soon as 
respiration is established, the volume ia in¬ 
creased, because the lungs are distended with 
air. 

(fi) Shape of the lungs. In the festal state 
the edges of the lungs are sharp, aud the 
margin of the left upper and the right mid¬ 
dle lobes pointed. After respiration the 
edges of the lungs become rounded, while the 
pointed margins of the left upper and the 
right middle lobes become obtuse. 

(f) The colour of the lungs in the fcatos 
is of a brownish red, resembling very much 
the colour of the liver in the adult, aud of 
the thymus gland in the foetus. After per¬ 
fect respiration, it is a pale red or scarlet. 
Other causes, however, will modify or change 
the colour of the lungs, as artificial inflam- 
matioD, dbease, or atmospherical action. 

({) Consistence or density of the lungs. 
In the foetus the Inn^^ are dense, sometvhst 
resembling the solidity of the liver; on pres¬ 
sure or when cut into, they do not crepitatr. 
After perfect respiration they become soft 
and spongy; air-bubbles may be squeeied 
out of them; and when pressed or cut into 
they give out a crepitus. 

(if) T^e absolute weight of the lungs. 
According to Orfila no just inference can be 
drawn from this test. 

( 0 ) The specific gravity of the lungs. The 
principle upon which this lest is founded, is the 
difference produced in the specific gravity of 
the lungs in consequence of the introUaccton 
of air into thera.^ On putting the lungs of a 
still-born child into water, it will be found 
that th^ sink rapidly to the bottom of the 
fluid. ()n the other hand, if the lungs of 1 
child which has breathed perfectly be put 
into water, they will be found to float high 
in that fluid. If the breathing have only 
been imperfect, the lungs will float or sbk 
according as a greater or leas portion of 
these o^ans has been penetrated by air. 
On cutting the lungs into pieces, those por¬ 
tions into which air has been introduced will 
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float, while the rest will nek. From these 
facts the general conclusions are, that when 
the longs float, the child has respired; when 
they sink, that the child has not respired; 
when portions of the lungs only float, that 
the respiration has been partial and imper¬ 
fect. 

There are, however, several objections to 
this hydroetaiic test: (1), that a child may not 
have respired, and ^et the lungs may float 
in trater from having undergone putrefac¬ 
tion i (2), there may be a peculiar emphy¬ 
sematous condition of the lungs, which may 
make them float in water, even though respi¬ 
ration has never taken place { (3), the lungs 
way float in consequence of artificial infla¬ 
tion. 

The following conclusions have been 
drawn from an examination of the objections 
to the hydrostatic test- 

1. That when the lungs float in water, it 
mn^t be from one of four causes,—natural 
respiration, putrefaction, emphysema, the 
artiflcial introduction of air. 

2. As the lungs may float from other 
causes beaides respiration, their mere float¬ 
ing is no proof that the child has respired. 

3. As, however. It is possible to dtscriml- 
iiate between the floating of natural respi¬ 
ration, and of that which is the result of 
other causes, it follows, 

4. That, with due precautions, the floating 
of the longs may be depended upon as a 
decided proof that the child has respired. 

Another class of objections may be thus 
stated:—1. That although the child has 
breathed, yet the lungs, In consequence of 
disease, may have their specific gravity so 
increas^ as to make them sink in water. 

2. A child m^ have actually breathed, but 
yet so imperfectly that the lungs shall not 
have received air suflicient to make them 
float. From these objections, it may, there¬ 
fore, be concluded,— 

1. That when the Ino^ sink in water, it 
mast be from one or the other of the fol¬ 
lowing causes;—^tlie total want of respira- 
lioo, feeble nod imperfect respiration, some 
diseases of the lungs rendering them speci¬ 
fically heavier than the water. 

2. As the Inugs may sink from other 

causes than the absence of respiration, the 
mere sinking is no decisive proof that the | 
child has not respired. i 

3. As, however, the sinking from the want I 
of respiration may be distinguished from 
that which is the result of other causes, it 
follows, 

4. That with due precautions, the sinking 
of the lungs is a safe test that the child has 
not respired. 

HI. nose deduced from the abdominal 
organs. 

(a) The liver, which is much larger in the 
mature fcaius, than it is after respiration has 
taken place. 

(fl) The intestines, in the foetal state, 
contain a dark pitchy matter, called the 
ineconiaro, which is evacnated shortly after 
birth, when the child is born alive. 


{y) The bladder anterior to birth contains 
a considerable quantity of urine, which, at 
variable periods after l»irtb, is evacuated. 

It is from all these various proofs of a 
child having respired, that the inference of 
its having been born alive is drawn. To all 
this, however, a capital objection is urged,— 
that a child may respire during the birth, 
and yet may die before it is fully born. But 
it has been inferred,— 

1. That respiration anterior to full birth 
Is a rare occurrence. 

2 . That when it does take place, it must 
be under circumstances which give the child 
the best possible chance of being born alive. 

3. That when a child dies in this situation, 
the respiration must necessarily be imper¬ 
fect, and therefore it can create no diflSculty 
in cases where the evidences of perfect res¬ 
piration are present. 

4. That when a child dies in this situation, 
the respiration must, as a matter of coarse, 
be of short duration, and therefore it can 
present no difficulty in cases where, from the 
appearance of the umbilical cord, it is evident 
that respiration has been continued for some 
time. 

Uterine respiration can never become a 
question in infanticide, for it takes place 
only under circumstances which render 
manual aid necessary to complete the deli¬ 
very. Vaginal respiration is also so far simi¬ 
larly circumstanced. Respiratioa in the 
passages, as hitherto observed, takes place 
only—( 1 ) in delivery by the feet, when the 
whole body but the head is protruded; ( 2 ) 
in natural delivery, either when the head is 
expelled or the body remains In the pas¬ 
sages ; (3) when before the expulsion of the 
bead, and after the rupture of the mem¬ 
branes, the band is introduced to accelerate 
tedious labor. These cases are by no means 
likely to occur id legal medicine. 

The inquiry how long the child bad lived^ 
if born alive, is important, inasmuch as it 
enables us to ascertain bow it compares with 
the signs of delivery in the reputed mother. 
In this inquiry no information of any import¬ 
ance can be obtained from the respiratory 
organs. The question mainly depends upon 
proofs deduced from the circulation, and 
especially from the state of the umbilical 
cord. 

The means by which a child came to ita 
death are either— 

I. Criminal, subdivided into— 

(a) The ioieutional neglect of tying the 
umbilical cord. 

(jS) Exposing a new-born child to the 
action of cold. 

(7) Keeping from the child the noiiribh- 
ment necessary for supporting life. 

(fl) The infliction or wounds and injuries 
of various kinds. 

(«) Asphyxiating n new-born child, or 
putting a stop to its respirations. 

({0 Poisoning. 

II. Acddeiital, as— 

(a) Various causes connected with de¬ 
livery, unconnected with criminaliotention. 
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iff) Gong€DiuFmalforinalioii of certain 
orjrans. 

( 7 ) Various diseases^ which may be 
either congenital, or occur immediately 
after birth. 

The questions occurring as to the mother 
are two:—(1) Has she been actually deli¬ 
vered ? (2) Do the signs of delivery in the 
mother correspond as to time, &c., with the 
appearance of the child ? 

The usual defences are, that the woman 
was ignorant of her condition, or laiioured 
under puerperal mania. Beck^M Med, Juritp., 
chap, viii. 

In J^avorMlUnUt magis attendUur quodprodeet 
quam quod nocet. Bacon.—(In things fa¬ 
voured, what does good is more regarded 
than what does harm.) 

INFEFFMENT, the act or instrument of feoff¬ 
ment, or investiture, synonymous with easime, 
the instrument of possession. Scotch Term, 
INFEODATION OF TITHES, the granting 
of tithes to mere laymen. 

INFERIOR COURTS. They are the court 
baron, the hundred court, and county court; 
and also all courts of a special jurisdiction. 
See Court. 

In JicHone juris semper eequitas existit, 11 Co. 
61.—(In the fiction of law there is always 
equity.) 

IN FI n't, or INSOCNA, violence committed on 
a person by one inhabiting t,he same dwell¬ 
ing. 

Infinitum injure reprobatur, 9 Co. 45.—(In¬ 
finity in law is reprehensible.) 

IN FORMA PAUrERIS (in the character of . 
a pauper). Every poor person, who may 
have cause of action, is entitled to have 
writs according to the nature of the case, 
without paying the fees thereon, and the 
Judges may assign him'.coiinsel and attorney, 
who, together with the officers of the court, 
shall act gratis. The party applying most 
swear that he is not worth 61., excepting bis 
wearing apparel, and the matter involved in 
the cause. This discretionary indulgence is 
confined to plaintiffs at common law, and is 
not granted to defendants. A plaintiff must 
have a counsel’s certificate of good cause of 
action. If the pauper recover judgment for 
more than 6 /., the counsel, attorney, and 
officers are entitled to such fees, as the 
Master will allow on taxation. A pauper is 
entitled to costs in all cases in which other 
plaintiffs are entitled to them, but in no case, 
except he omit to proceed to trial pursuant 
to notice or an undertaking, is he obliged 
to pay costs to a defendant. JR. H,, 2 fVm, 
IV., r. 10. 

In equity a pauper, under the circum¬ 
stances above stated, will be admitted to sue, 
and also to be sued, in /ormd pauperis. 

INFORMATION, an accusation or complaint; 
also, communicated knowledge. 

Information in Chancery, Where a suit is 
instituted on behalf of the Crown or Go¬ 
vernment, or of those who partake of its 
prerogative (such as idiots and lunatics), or 
whose rights are under its particular pro- 
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tection (such as the objects of a poblk dia- 
rity), the matter of complaint is offered 10 
the court by way of information by the attor¬ 
ney or solkitor-general, and not *by way uf 
petition. When a suit immediately concerns 
the Crown or Government alone, the pro¬ 
ceeding is purely by way of information, hot 
where it does not so immediately, a relator 
is appointed, who is answerable for costs, 
&c.; and if be be interested in the matter, 
in connection with the Crown or Govern¬ 
ment, the proceeding is then by information 
and bill. Informations differ from bills in 
little more than name and form; and the 
same rules are, therefore, applicable to each. 
Story*e Eq. Plead. 6 . 

Crown information filed in the Court of 
Exchequer. A method of suit for recovering 
money or other chattels, or for obtaining 
satisfaction, in damages, for any personal 
wrong committed in the lands or other pos¬ 
sessions of the Crown, lliis is iostitnt^ to 
redress private wrongs, while criminal in¬ 
formations are resorted to to punish ps^te 
wrongs, or heinous mudemeanours. See 
Ex Ofpicio Information. The most usual 
exchequer informations are in cases of ta/rv- 
sion, for trespasses on Crown lands; deity 
forCrowD monies due upon breaches of penal 
statutes; and, m rem, when any goods are 
supposed to become the property of the 
Crown, no one claiming them, as treasure- 
trove, wrecks, waifs, and estraya. 4 Step. 
Com, 48. 

Information of quo warranto. See Quo 
Warranto. 

Information, in the Scotch law. Unwritten 
pleading, ordered by the lord ordinary wb«i 
he takes a cause to report to the lower 
house. 

INFORMATUS NON SUM (I am not in¬ 
formed, or I have no instructions). 
INFORMER, a person who prosecutes those 
who break any law or penal statute. See 
Qui TAM Action. 

INFORTUMIUM, homicide per, where a mao 
doing a lawful act, without any intention of 
hurt, unfortunately kills another. See Ho- 

MICIDB. 

INFRA ANNUM LUCTUS (wUhin the year 
of mourning), 

JNFUGARE, 10 pat to flight. 

INFULA, a coif, or a cassock. 

INGE, meadow, or pasture. 

INGENUITAS, liberty given to a servant by 
manumission. 

INGENUITAS REGNl, the commonalty of 
the kingdom. 

INGRESS, EGRESS, and REGRESS, free 
entry into, going forth of, and returoing 
from, a place. 

INGRESSU, an abolished writ of entry. It 
was also called prweipe quod reddat, 
INGRESS US, the relief which an heir at full 
age paid to the bead lord for entering upon 
the fee, &c. Blount. 

IN GROSS. See Gross. 

INGROSSATOR MAGNT ROTUU, clerk of 
the pipe; an exchequer officer. 
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IXGROSSING, the £ur copying of a deed or 
insiruineDt for the formal execution of it 
by the j^iee thereto. See Engrossino. 

INHABITANT^ a dweller or householder in 
aoy place. 

1% kartdft non transire actiones qua 

pansies eg malejicio sunt, 2 lost. 442.— 
(Penal actions arising from anything of a 
criminal natnre, do not pass to heirs.) 

INHERITANCE, a perpetual or continuing 
rii^ht to an estate, invested in a person and 
hb heirs. See Canons op Inbrritanck ; 
Estatb. 

INHIBITION, a writ to forbid a Judge’s pro¬ 
ceeding in a cause that lies liefore him. It 
generally issues out of a higher court to an 
inferior, and is similar to a prohibition. 

In the Scotch law, a process to restrdn 
isle of land in prejudice of a debt; also, a 
writ to prohibit credit being given to a man’s 
wife at the creditor’s peril. 

In his quee dejure eommuni omnibus eonceduniur, 
consuetudo aiieujus patriee vel loci non est 
nlleganda^ 11 Co. 85.—(In those things 
which by common right are conceded to all, 
the custom of a particular district or place is 
not to be alleged.) 

INHOC, or INHOKE [in, within, and hoks^ a 
comer], any corner or part of a common 
field ploughed up and sowe<l with oats, &c., 
and sometimes fenced in with a dry hedge, 
when the rest of the field lies fallow. Kenn, 
Glot, 

Iniquum est alios permittere, alios Mibere 
mircaturam. 3 Inst. 181.—(It is bad to 
permit some, and to prohibit others, to 
trade.) 

hiquum est aliguem rei sui esse Judicem, In 
proprid eausd nemo Judes. 12 Co. 13.—(It 
is bad for any one to be judge in his own 
canse. No one should be a judge in his own 
cause.) 

Uiquum est ingenuishominibus non esse liberam 
renm suarum alienationem. Co. Lit. 223. 
—(It is bad for free men not to have the 
free disposal of their own property.) 

INITIALJA TE8TIMONII. JSefore examin¬ 
ing a witness in chief, in Scotland, he is first 
examined as to his disposition, whether he 
bear ill will to either of the parties, or has 
been prompted what to say, or has received 
bribe. It is similar to our voir dire. 

INITIALS, first letters of names. By 3 & 4 
Wm. IV., c. 42, § 12, in all actions upon 
bills of exchange, promissory notes, or other 
written instruments, any of the parties to 
which are designated by the initial letter or 
letters, or some contraction of the Christian 
or first name or names, it sliidl be sufficient 
to designate such persons by the same ini¬ 
tial letter or letters, or contraction of the 
Christian or first name or names, instead of i 
stating them in full. 

INITIATE, tenant bp courtesy, the husband is 
80 called, when a child is born, capable of 
iaheritiog the land subject to his courtesy. 

In judieiis minori succurritur. Jenk. Cent. 
145.—(In judicial affun, as to the minor, be 
is protecteU.) 


In juAdo non credRtur nidjuratis. Cro. Car* 
64.—(In judgment there is not credit, save 
to things sworn.) 

INJUNCTION, a judicial process, whereby a 
party is required to do a particular thing, or 
to refrain from doing a particular thing, 
according to the exigency of the writ. That 
which operates as a restraint upon a party 
in the exercise of his real or supposed right, 
is sometimes called the remedial writ of 
injunction. That which commands an act 
to be done is sometimes called the judicial 
writ, because it issues after a decree, and is 
ill the nature of an execution to enforce the 
same. 

The prevention of mischief, which should 
he one of the principal objects of every sys¬ 
tem of jurisprudence, constitutes a very im¬ 
portant branch of equitable jurisdiction, 
without which the benefit of an equity against 
proceedings at law, could not be had. The 
general rule is that courts of equity will not 
interfere to prevent the commission of any 
crime, excepting to restrain a libel upon an 
Infant, who is under the peculiar protection 
of the court, and excepting such cases of 
public nuisances as are more particularly 
injurious to pprticnlar persons in the 
neighbonrhood, and also constituting private 
Injuries. 

An injunction, if the circomstances are 
such as to Avarrant it, may he obtained in 
the following caaea:—1. To suy proceedings 
in other courts, which is a common injunc¬ 
tion. 

The Court of Chsncery will, on a bill 
filed, grant an injunction to the Spiritual 
Court to stay the husband’s proceedings in 
that court, to obtain a legacy given to bis 
wife, because that court cannot compel him 
to make an adequate settlement upon his wife. 

In all cases of legacies, where there is a 
trust, or anything in the nature of a trust, 
an injunction will lie granted, trusts being 
proper only for the cognizance of a court of 
equity. Injunctions are not granted where 
the Ecclesiastical Court proceeds without 
jurisdiction; the proper course being, in 
such a case, to apply to a court of common 
law for a prohibition, a court of equity inter¬ 
fering only where there are some equitable 
circumstances between the parties. 

Proceedings in the Spiritual or Admiralty 
Courts cannot be stayed by the common, 
but only by a special injunction. 

An iig unction may, on proper grounds, be 
obtained to stay proceedings in a court of 
law, equity admitting the jurisdiction of the 
common law courts, the ground upon which 
it issues its injunction being, that the parties 
are making use of that jurisdicriou contrary 
to equity and conscience. 

It is not necessary to state in detail all the 
various occasions in which a court of equity 
interferes by injunction to restrain proceed¬ 
ings at law. It Is a general rule, illustrated 
by an abuudance of cases, that wherever a 
party, by fraud, accident, or otherwise, has 
ao advantage by proceeding in a court of 
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ordinary jurisdiction* which must neceasarilj | 
make that coart an instrument of injustice* a | 
court of equity, to prevent a manifest wronf(, | 
will interpose, by restraining the party whose 
conscience is thus bound, from usin^ the 
advantage he has improperly gained. The 
folluwin^r cases require a tpecinl injunction : 

2. To restrain the infrin^rement of a pa¬ 
tent. If one obtain a patent, and have been 
lon^ in the exclusive enjoyment of it* an 
injunction will be issued aj^ainst a person 
invading it* until the rif^ht is tried at law, 
and this although the equity Judge may be 
doubtful whether the patent is good ; but if 
the patent be clearly bad* an injunction will 
not be granted* superseding the common law 
remedv. 

3. To stay waste. Injunctions lie to pre¬ 
vent a purchaser* «vho has not paid all the 
purchase money, from cutting timber* or 
executing other acts of ownership. 

In equitable as well as in legal waste, if a 
threat to commit waste* or one even small 
act of waste be established* the court will 
immediately, even in vacation, restrain equi¬ 
table, as well as legal waste generally* and 
even upon threat without any act doue* or 
where a party insist on his right. And al¬ 
though there would be a remedy at law, yet 
where the waste would be very injurious to 
the estate, an injunction may be obtained, 
as to prevent digging contrary to a lessee’s 
covenant. So ploughing pasture lands long 
unploughed, may be restrained* and the cut¬ 
ting ornamental timber* even on behalf of a 
mere tenant. So of underwood* if it he of 
iiisulficient growth* removing valuable stones 
on the sea-shore* digging coals in a mine by 
a trespasser, or against a tenant or under¬ 
tenant from year to year* after notice to quit* 
from committing damage or removing crops* 
manure* &c.* contrary to the custom of the 
county. Equity will not interfere to prt- 
rent permistive waste* contrary to a covenant 
to repair* or contrary to a covenant not to 
lop trees or carry off dung* or not to plough 
pastures (not ancient meadows)* if stipulated 
damages (as 51, per acre) are to be paid for 
the breach* such damages being recoverable 
at law; but a mere clause of forfeiture would 
be otherwise. 

An injunction is never granted against a 
person having the inheritance* unless be is 
only a trustee, or in such like special case. 

4. The sole of books, printed music, 
prints, &c. 

The prevention by injunction of piracies, 
or imitations of a copyright in books or 
music, busts, and sculptures, engravings, 
and prints* patterns for printed linens, cot¬ 
tons* and muslins, and of patents of various 
descriptions* is one of the most common 
branches of jurisdiction of a court of equity, 
llie various statutes for the protection of 
those several inventions usually give a penalty 
and an action at law for certain actually 
completed and specified injuries to those 
rights. Besides the specified injuries and 
remedies in the statutes* it should seem. 


however, that, provided the statute right 
can be established, then the common law 
would also provide a remedy for any other 
injury, though not specified in the acts. 
And although the statutes are sileut as to 
the interference of courts of equity, yet they 
interfere eummarily in protection of the legal 
right* for otherwise an injury might be com¬ 
mitted with impunity* or the party have to 
seek redress against a mere pauper. 

If* however, the publication be of such a 
nature that the author can maintain no acdon 
at law, a court of eqjiity will not grant an 
injunction, even upon a submission in 
the answer: ** The court,” for iustance, 
** will not,” says Lord Eldon, ** give an 
account of the unhallowed profits of liliel- 
lous publicatiooa.” Lawrence v. Smithy 1 
Jac. 471- 

A court of equity will even restrain the 
theatrical representation of a tragedy or play, 
the copyright of which ia vested" in the 
complainant, although at that time the sta¬ 
tutes onfy provided for a particular injury, 
vis.* the publishing or selling a similar 
book; but the stat. 3 JVm, IV,, c. 15* now 
protects dramatic literary property from* 
such injuries. So the printing of oral lec¬ 
tures* as those of Mr. Alternethy*. was re¬ 
strained, although be had not published any 
book, so as to l»e entitled to sue for a piracy 
under the statutes. See Coptkight. 

Where the right of printing and selling a 
work is grounded upon an act of Parliaaient* 
it is not necessary to establish the right at 
law previously to filing a bill* and where 
there had been a length of exclusive enjoy¬ 
ment under a patent, the court will grant an 
injunction in the first instance* without pre¬ 
viously putting the party to establish bu 
right by an action at law; but otherwise* if 
the patent be recent, or the piraejf ur imi¬ 
tation be doubtful* or if the claim to the 
copyright depend upon the effect of an 
agreement, no injunction will be granted 
ttotil recovery in an action. 

The assignment of a copyright in a book 
or song, &c., should* by express enactment, 
be ill writing, and attested by two witnesses* 
so as to pass the interest* and enable the 
assignees to maintain an action for pi¬ 
rating it. 8 Geo. II., c. 13. 

Injunction bills very seldom come to a 
hearing* the injunction being usually ac¬ 
quiesced in* and an account^ in general* not 
required. 

5. To prevent the negotiation of bills, 
notes, &c., and the transfer of stock:— 

A court of equity will grant an injuaction 
to prevent the negotiating or parting with a 
bill of exchange* or promissory note* ob¬ 
tained upon an illegal transaction (as sc 
play), upon affidavit of the facts* and this 
immediately after filing the bill* and even 
before service of the subpoena to appear ; and 
the circumstance of there being an available 
defence at law* constitutes no answer to an 
application for an injunction to prevent the 
negotiation of the instrument* because by a 
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change of holder^ the tUnaiion of the appli¬ 
cant might be nnjiutly preiadiced in the 
means of defence. A transfer of stock will 
be restrained, and also the proceeds of fraud 
infested in stock. See the Stock Jobbing 
Act, 7 Geo, U.t c. 8. 

6 . To prevent the commission of nui* 
sances. Injunctions to suy nuisances will, 
under circumstances, be granted, but they 
will be extended only to such as are nui¬ 
sances at law I the fears of mankind, though 
they may be reasonable ones, will not create 
a nnisance. 

Nuisances are private or public; a private 
nuisance is that which affects only parti¬ 
cular persons, as in stopping up ancient 
lights, &c.; a public nuisance u such as 
affects many p^sons, though, at the same 
time, it may likewise be of a private nature, 
aUo, as in the case of a hole in the Queen’s 
highway, &c. To remove public nuisances, 
an information may be exhibited in the 
name of the attorney-general, and it is for 
his consideration whether it shall be filed or 
Dot, and the attorney-general renuires a case 
to be laid before him previously to giving 
his consent to the information being filed in 
bis name. 

It seems necessary, both in public and 
private naisances, that a judgment at law, 
ascertaining the rights of the parties, should 
be obtained previously to an injunction. A 
nuisance respecting lights is not such 
merely because the plaintiiTs lights are 
altered, for then no vacant piece of ground 
could be built upon in London, but tbe law 
says it muat be so near as to create a nui¬ 
sance ; seventeen feet distance will not con¬ 
stitute a nnisance. The loss of a prospect is 
not considered a nuisance. 

r. Miscellaneous cases, in which an in- 
junctioo has been granted:— 

If an ejectment be brought to try a right 
to land at common law, equity will restrain 
the party in possession from setting up any 
title which may prevent the fair trial of that 
right, as a term for years, or other interest 
in a trustee, lessee, or mortgagee. But if 
the possessor be a purchaser for a valuable 
consideration, without notice of the claim- 
»nt*s title, his title is in conscience equal 
to that of the claimant, and the court will 
nut restrain him from using any advantage 
he may lie able to gain to defend his pos¬ 
session. So, a party having a lien, and 
olttaining possession. 

It seems that the court cannot decree or 
ordtf repairs to be done, though (a nice 
distinction) an order may be made in terms 
that will have that effect.* Thus, an order to 
repair the banks of a canal, and stop gates 
and other works, was refused; but tbe effect 
of such an order tvas obtained by an order 
to restrain the defendMit from farther im¬ 
peding the plaintiff in tbe navigation, by 
roDtinoing to keep the said canals, or the 
banks, gates, locks, or works of tbe same 
respectively out of good repwr.*’ Law v, 
Sewdigate, 10 ’’"es. 194. ^ 


An Injunction will be granted to prevent a 
presentation and institution to a living, and 
to inhibit the defendants from dissolving a 
commercial partnership, or to restrain a 
partner from accepting or negotiating bills 
of exchange, &c., for or in the name of tbe 
partnership, except tbe same be given or 
negotiated by such partner for the purposes 
of the partnership; and an attorney or soli¬ 
citor will be restrained by tbe court from 
giving up his client, and acting for the oppo^ 
site party In any suits between them; but if 
his client discharge him, he may then, it 
seems, if he can overcome the feeling of its 
impropriety, ^empl^oy himself in the service 
of the other party. 

An injunction q^Jie obtained, in many 
cases, to prevent an .executor from getting 
tbe assets of t^e tfstgtor into his bands, or to 
restrain a ^breach ;of .covenant; as where a 
tenant is caiyylilg^ off a farm, manure, &c., 
he had covenknted to consume upon it; but 
where a Covenant Js Mt such a description 
that a bre&^h^of It can only be ascertained 
by a trial at Ikiv, the court will not interfere. 

Perpetual injunctions are granted on 
many occasions, as against a bond for tbe 
purchase of an office, although the office 
were not within 5 & 6 Edw. VI., and against 
a bond of resignation (the patron making 
an ill use of it) to prevent the imeumbent 
demanding tithes. 1 Madd, Chan, 174; 
Eden on Injunetiom, 

The practice to obtain a writ of injunction 
may be thus epitomized 

A bill roust first be filed, in which tbe 
writ is prayed for. As to a special injunc¬ 
tion, it may be applied for by motion at any 
stage of a »uit, and either in term or vacation, 
and whether the court is or is not sitting 
(but if it be not sitting, a petition setting 
forth the substance of the bill, must be pre¬ 
sented to an Equity Judge at his private 
residence), supported by an affidavit and 
accompanied by a certificate of the bill hav¬ 
ing been filed, and this may be done ex parte, 
without giving tbe defendant notice, or 
serving him with a copy of a subpoena to ap¬ 
pear and answer, where the grievance sought 
to be restrained is very pressing, in cases of 
less urgency, notice of the motion must be 
served upon tbe defendant. Immediately the 
court has made an order, tbe plaintiff may, 
if it be urgent, serve the parties enjoined 
with a notice in writing, stating that an in¬ 
junction has been granted, and that it will 
be sealed and served as soon as it can he 
Issued; or a copy of tbe miuiites of the 
order, signed by tbe registrar, maybe served 
personally, which wi4 answer the same pur¬ 
pose of stopping the defendant’s proceedings, 
provided the plaintiff lose no time in serving 
the injunction. The issuing of the injunc¬ 
tion is now regulated by Order 26 Oct. 1842, 
4, 16, 17. A defendant majr move, giving 
notice thereof to tbe plaintiff, to dissolve 
either upon affidavits or on the merits of bis 
answer duly filed. 

As to the common injunction, a bill must 
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be filed, and a subpoena served in the usual 
way; but tbe subpoena may be issued and 
served before the bill is filed, provided that 
the bill is filed before tbe return of the sub¬ 
poena, otherwise the defendant may move 
or prefer for costs. By the 59lh of the Or¬ 
ders, 8th May, 1845, the plaintiff in a bill 
praying an injunction to stay the proceedings 
at law, is entitled, as of course, on motion or 
petition and without an attachment, to the 
common injunction for want of appearance, 
if a defendant has not appeared in person or 
by his own solicitor, on or after the expira¬ 
tion of ei^lit days from the service of the 
subpoena, and for want of answer, if a de- 
fenaant is in default for want of answer on or 
after the expiration of eight days from the 
day on which an appearance was entered by or 
for him. The 60th of the same Orders pro¬ 
vides, that a plaintiff in an injunction cause, 
having obtained the common injunction to 
stay proceedings at law, may (either before 
or after the answer of a defendant is put io, 
and whether such injunction be or be not 
continued to the hearing of the cause) obtain 
one order, as of course, to amend his bill 
without prejudice to the injunction ; and if 
such bill be amended pursuant to such Order, 
such defendant may thereupon, and although 
he may not have put in his answer to such bill 
or the amendments thereof, move the court 
on notice to dissolve the injunction on the i 
ground that such bill as amended does not, < 
even if the amendments be true, entitle the 
plaintiff thereto. If a defendant file his an¬ 
swer within eight days after appearance, and 
h not in contempt for %vant of answer, 
tbe plaintiff must move for the injunction 
upon the merits disclosed by the answer. 
The writ is issued in tbe same manner as a 
special writ of injunction. If the injunction 
be obtained before proceedings have been 
commenced at law, it restrains every thing; 
if after an action has been brought and de¬ 
claration delivered it only restrains execution, 
if then it is wished to stay trial, a separate 
motion must be made, as an injunction to 
stay execution and trial cannot be granted 
on one motion. As soon as tbe defendant 
lias filed bis answer, he may obtain, either 
upon pelliioii or motion, as of course, an 
order nisi to dissolve, which roust be served 
two clear days, at least, before the day on 
which cause is to be shown. If a breach of 
an injunciioii be made, a motion nisi may 
be obtained, or notice of motion given that 
tbe person making tbe breach may stand 
committed. 

Inmre non remola causa, sed proseima speciatur. 
Bacon.—(In law, the proximate, and not the 
remote cause, is to be looked to.) 

Injuria Jit ei cut convicium Return est, vel de 
eo factum carmen famosum, 9 Cro. 60,— 
(Ad injury is done to biui to whom a re¬ 
proachful thing is said, or concerning whom 
an infamous song is made.) 

Injuria illata judici, seu locum tenenti regh, 
videtur ipsi regi illata, maximh si fiat in 
eaerceatem officii, 3 Inst. 1.—(An injury 


offered to a Judge, or person represeniiog 
tbe King, is considered as offered to the King 
himself, especially if it be done in the exer¬ 
cise of bis office.) 

Injuria non pressumitur, Co. Lit. 232.—(fnjary 
is not to be presumed.) 

Injuria propria non cadet in heneficium /acienlis, 
—(A particular wrong shall not fall to tbe 
benefit of the person doing it.) 

INJ URY, any wrong or damage done to anotber, 
either in his person, rigb^ts, reputation, or 
property. 

INLAG ARE, to admit or restore to the bene¬ 
fit of the law; to in-law, or render law-wur- 
tby. 

INLAGARY, or INLAGATION, a restiintioa 
of an outlaw to the protection and benefit of 
the law. 

INLAGH, a person with tbe laws’ protection, 
contrary to utla^fh an outlaw. 

INLAND, demesne land; that which was let 
to tenants, being denominated outland (at- 
land), 

INLAND BILL OF EXCHANGE, a biU 
which is payable in the country where h is 
drawn. Its use in Ei^land was not resorted 
to until tbe reign of Charles II. 

INLAND TRADE, trade wholly managed at 
home, contrary to commerce: which see. 

INLANTAL, INLANTALE, demesne or in¬ 
land, opposed to delantal, or land tenanted. 

INLEASED, insnared. 

INLEGIARE, admitted into the protection of 
law, after undergoing and satisfying a legal 
punishment for a delinquency. 

IN LIMINE (in the outset). 

IN LOCO PARENTIS (in the place of a 
parent). 

Ill eummd continstur minor, 5 Co. 115. 

—(The minor is contained io the highest 
major.) 

In maximil poientid minima licenikt. Hob. 159. 
—(In the greatest power is the smallest 
licentiousness.) 

INNAMIUM, a pledge. 

INNINGS, lands recovered from the sea; when 
rendered profitable they are termed gaincye 
lauds. 

INNOCENT CONVEYANCES, a covenant 
to stand seised, a bargain and sale, and 
release, so called^ because since they convey 
tbe actual possession by construction of law 
only, they do not confer a larger estate io 
property than the person conveying possesses, 
and therefore, if a greater interest be conveyed 
by these deeds, than a person ha«, they 
are only void pro tanto, for the excess. But 
a feoffment was a tortious conveyance, and 
therefore, under such circumstances, wouW 
be void altogether, and produce a forfeitare. 
But by the 4 th § of the 8 & 9 Viet., c. 
a feoffment maxle after the 1st October, 1845, 
shall not have any tortious operation. 

INNONIA, an inclosure. 

INNOVATION, an exchange of one obligation 
for another, so as to make the second come 
in place of the first. Scotch Term, 

INNOXIARC, to purge one of a fault and 
make bitn innocent. 
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INNKEEPERS, proprietors of common inns, 
for the accommodation of travellers in 
general. 

Dy the common law, innkeepers are bound 
to take not merely ordinary care, but un- 
common care of the goods, money, and 
baggage of their guests; and they are 
responsible for the acts of their servants and 
domestics, as well as for the acts of other 
guests. 

All persons are deemed innkeepers who 
keep bouses where a traveller Is furnished 
with every thing which he has occasion for 
whilst on his way. They are bound to take 
in all travellers and way fating persons, and to 
entertain them, if they can accommodate 
them,fora reasonable compensation,provided 
they behave themselves properly, &c.; and 
they have a lien upon the goods of their 
guests for board and lodging, &c.; but the 
ben does not extend to their persons, or 
personal clothing in actual wear. Guests 
are those who are bend fide travelling, and 
not mere neighbours and friends who visit 
the house occasionally. Innkeepers are only 
liable for the goods brought within their inn, 
but the goods' need not be delivered to the 
innkeeper, nor is it necessary to give him 
ictnal notice of the goods being lodged in 
his inn. An innkeeper cannot exonerate 
himself from liability, save by positive proof 
that there was no default or negligence in 
him or his servants; but if a guest take upon 
himself exclusively the custody of his own 
goods, or has, by bis own neglect, exposed 
them to peril, he exonerates thereby the 
liabili^ of the innkeeper. Story's Bail, 470. 

INNOTESGIMUS [innotesco, Lat., to make 
known], a kind of letters-patent. 

In novo casu, novmn remedum apponendum est. 
2 Inst. 3.—(A new remedy is to be applied 
to a new case.) 

INNS OF CHANCERY, so called, perhaps, 
becanse anciently inhabited by such clerks as i 
chiefly stndied the framing of writs, which 
regularly belonged to the cursitors, who are 
officers of the Court of Chancery. There 
are nine of them, which are append^es to 
the inns of court, viz., Clement’s, Clifl&rd’s, 
and Lyon’s Ions belong to the Inner Temple; 
Furnivai’a, Tbavies’, and Symond’s Inn to 
Lincoln’s Inn; New Inn to the Middle 
Temple; and Barnard’s and Staple’s Inns to 
Gray’s Inn. These were forracrlypreparatory 
colleges for younger students, and many were 
entered in them before they were admitted 
into the inns of court. 

INNS OF COURT. There are four of them, 
exercising the right of admitting persona to 
pTKtise at the bar—the Inner Temple, the 
Middle Temple, Lincoln’s Inn, and Gray’s 
Inn. No means of obtaining that rank 
exists, but that of becoming enrolled as a 
student in one or other of these inns, and 
afterwards applying to its benchers for a call 
to the bar. 

The following rules appear to have been 
adopted by all tbo four societies:—Before 
any person can be admitted a member, he 


mitst furnish a statement in writing describ¬ 
ing his age, residence, and condition in life, 
and comprising a certificate of his respec¬ 
tability, and fitness to be admitted, which 
must be signed by the party and a bencher of 
the society, or two barristers. The Middle 
Temple requires the signatures of two ha- 
risters of that inn, and of a bencher: hut in 
each of the three other inns, the signatures 
of barristers of any of the four inns will 
suffice. No person is admitted without the 
approbation of a bencher, or of the benchers 
in council assembled. No person in any 
trade or business, nor in the Middle Temple 
in any other profession than the law; nor 
attorney, solicitor, writer to the signet, or 
solicitor of the Scotch courts, notary public, 
or parliamentary agent, or acting as such; 
nor any clerk of any such, or of any barrister, 
conveyancer, special pleader, clerk in Chan¬ 
cery, or other officer in any court of law or 
equity, whether such clerk he articled or 
receive a salary, or any other remuneration 
for his services, shall be allowed to keep 
commons for the purpose of being called to 
the bar until such attorney or solicitor shall 
have taken bis name off the rolls, and such 
other person above described^ ceased to act 
or practise in those capacities. 

At Lincoln’s Inn no person can be admit¬ 
ted a student, or called to the bar, who has 
ever been a paid clerk to a barrister, convey¬ 
ancer, special pleader, or equity draftsman. 
As soon as a person has been admitted a 
student, he is allowed free access to the 
valuable librarv of the inn to which he be¬ 
longs, and is also entitled to a seat in the 
church or chapel of the inn, paying only 
some trifling sum annually, under the name 
of ** preacher’s dues.” He is also entitled 
to have bis name set down for cham¬ 
bers; in which case he receives notice of 
all such as become vacant, and will he per¬ 
mitted to rent them of the society, subject 
to the right of members of the bar to do so, 
or of those who may have made prior appli¬ 
cation. 

The applicant must, before he can enter 
into commons (and, in some of the societies, 
on admission), sign a bond, with sureties 
conditioned to pay the dues. 

Every person applying to be admitted a 
member of any or inns, must sign a 
declaration that he is desirous of being ad¬ 
mitted for the purpose of being called to the 
bar; and it is required by all the societies 
that be shall not, without the special permis¬ 
sion of the society, take out any certificate 
as a special pleader, conveyancer, draftsman 
in equity, &c., under 44 Geo. 111., c. 98; 
and such permission is not granted until the 
applicant shall have kept twelve terms; and 
it is given for one year only at a time, the 
penalty of practising without it being ex¬ 
pulsion. The stamp on every such certifi¬ 
cate is twelve pounds, if the party reside in 
the city of London or Westminster, or 
within the limits of the district post; if else- 
where,.cight pounds. 
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A student^ prevtoui to hia keeping any of 
kla lerma, must deposit with the treasurer of 
the society 100/.» to be returned, without 
interest, on its depositor beinft called to the 
bar; or. In case of his death, to his personal 
representatives; but this deposit is not re- 

3 ulred on the part of persons who shall pro- 
uce a certificate of having kept two years’ 
terms In any of the universilies of Oxford, 
Cambridge, and Dublin, or (In the Middle 
Temple) of Durham and London, an exemp¬ 
tion which may soon be adopted by the other 
inns; or of his being a member of the 
Faculty of Advocates in Scotland. It has 
also been a rule at the Inner Temple, since 
the year 1829, that no person shall be ad* 
mitted a student without a previous exami¬ 
nation (by a barrister appointed by the bench 
for that purpose) in classical attainments, 
and the general subjects of a liberal educa¬ 
tion. Such examination is to include the 
Greek and Latin languages, or one of them, 
and such subjects of history and general 
literature as the examiners may think suited 
to the age of the applicant. It nas, however, 
been very recently (1845) determined by the 
benchers, that this rule shall not extend to 

g ersons who have taken the degree of 
I.A., or passed their examinations at the 
universities of Oxford, Cambridge, or 
Dublin. 

No person can be called to the bar at any 
of the inns before he is twenty-one years of 
age; and in all the ions, except the Middle 
Temple and Gray’s Inn, it would seem that a 
standiug of five years is required before being 
called to the bar, unless the applicant shall 
have taken the degree of Master of Arts or 
Bachelor of Laws, at the universities of 
Oxford, Cambridge, or Dublin, or at Lin¬ 
coln’s Inn, be a member of the Faculty of 
Advocates in Scotland: in any of which 
cases the party may be called to the bar after 
having been a member of the inn of court 
for only three years; but this exception does 
not extend to honorary degrees. 
INNUENDO [innuo, Lat., to nod], a word 
used in declarations, indictments, and other 
pleadings, to ascertain a person or thing 
which was named before; as to say, be 
{innuendo, i. e., meaning the plaintiff] did so 
and so, when there was mention before of 
another person. 3 Siep, Com. 4/7* 

In odium spoUatoris omnia preesumuntur. 1 
Vern. 19.—(All things are presumed in 
odium of a despoiler.) 

INOFFICIOUS TESTAMENT, a will con¬ 
trary to a parent’s natural duty. 

In Omni re nascitur res quee ipsam rem extermi- 
nat. 2 lost. 15.—(In every thing the thing 
is bom which destroys that thing itself.) 
INOPS CONSILII (wanting advice). 
INORDINATUS, an intestate. 

/» pari delicto, potior est conditio possidentis. 
—(In equal fault, the condition of the pos¬ 
sessor is the more favourable.) 

INPENY AND OUTPENY, customary pay¬ 
ments on alienation of tenants, &c. 

IN POSSE (in a state of possibility). 
prmparatoriis ad judicium face fur actori, 2 


Inst. 57.—(In things preceding judgment the 
plaintiff* is favoured.) 

In pressentia majoris cessat poientia minoris. 
Jeiik. Cent. 214.—(In the presence of the 
mnjur. the power of the minor ceases.) 

IN PR^SENTI (at the present time). 
IMPRISII, adherents or accomplices. 

IN PROPRIA PERSONA (iu one’s own pro¬ 
per person). 

INQUEST, judicial enquiry. 

INQUEST, coroner’s. See Coronxr. 
INQUEST OF OFFICE, an enquiry made by 
the king (or queen’s) officer, his sheriff*, coro¬ 
ner, or escheator, virtute officii, or by writ 
sent to them for that purpose, or by com¬ 
missioners specially appointed, concerning 
any matter that entitles the king to the 
possession of lands or tenements, goods or 
chattels. In order to avoid the possession 
of the Crown acquired by the finding of such 
office, the subject may liave his petition of 
right, monsirans de droit, or traverse, as the 
case in^ be. 4 Step. Com. 40. 
INQUIRENDO, an authority given to some 
official person to institute an enquiry coa- 
ceming the Crown’s interests. 

INQUIRY, Court of, sometimes appointed by 
the Crown to ascertain the propriety of resort¬ 
ing to ulterior proceedings against a partv 
charged before a court martial. 1 Bh 
Com. 418, note by Mr. Justice Coleridge. 
INQUIRY, fcri/^, a judicial process addressed 
to the sheriff of the county in which the 
venue in the action is laid, stating the former 
proceedings in the action, and ** because it 
18 unknown what damages the plaintiff has 
sustained,” commanding the sheriff that, by 
the oath of twelve honest and lawful men of 
his county, he diligently inquire the same, 
and return the inquisition into court. This 
' writ is necessary after an interlocutory 
judgment, the defendant having let the pro¬ 
ceeding go by default, to ascertain the yvaa- 
tum of damages. As the inquest, however, 
merely informs the court, the couit may, iu 
all cases, if it please, assess the damagrs, 
and thereupon give final judgment; and it is 
the practice in actions upon bills of exchange, 
promissory notes, or bankers’ cheques, to 
refer it to one of the Masters to compute 
the amount of principal and interest without 
a writ of enquiry. If the compuution of 
damages be not a mere matter of calculatieu, 
the court will not refer it to one of the 
Masters, hut the plaintiff must sue out his 
writ of inquiry. Chit. Arch. Prae. 707- 
INQUISITION, inquiry, inquest. 
INQUISITOR, any officer, as a sheriff, coro¬ 
ner, Ac., having power to inquire into ver- 
tain matters, 

fn quo quis delinquit, in eo ie jure est puni- 
^us. Co. Lit. 2^.—(In that which any 
one offends, in that, according to law, is he 
to be punished.) 

IN RE (in the matt4'r of). 

In rebus manifestis errat qm auctoriteies 
legum allegat j quia perspicua rera non sunt 
probanda. 5 Co. 67.—(In things manifest, 
he errs who alleges the authorities of laus, 
because obvious truths need not be proved.) 
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h re£ffi qmm 9WKt favdrabiUa anima, qiumvis 
tnnt damnosa rebus, fiat aliquando extensio 
statuti. 10 Co, 10j.—(In things that arc 
favourable to the spirit, though injurious to 
the things, an extension of the statnte should 
sometimes be made.) 

in re Mid nuuns inficiatio quam afirmaiio 
tMteUiffeuda. Godb. 37.—(In a doubtful 
case, the negative is better understood than 
the affirmative.) 

IV REM (against the thing or property). 
in republicd majrimb conservuntia sunt Jura 
heilL 2 Inst. 68 . — (The laws of war are 
greatly to be preserved in the slate.) 
in rfstitmthnem, non in peenam hseres suC” 
eedit, 2 Inst. 198.—(The heir succeeds to 
the restitution, not to the penalty.) 
in restitutionibus benig^issima interpretatio 
fieienia est, Co. Lit. 112. — (The most 
hen^nant interpretation is to be made in 
restitutions.) 

INROJLMENT [trro/uhrfto]. See Enrolment. 
in sntisfactionibui non permittitur amplius fieri 
quam semel factum est 9 Co. 63.—(In da¬ 
mages, more must not be received than is 
received at one time.) 

LVSC^RIPriONCS, written instruments by 
which anything was granted. 

IXSERVIRE, to reduce persons to servitude. 
INSEPENA, an inditch. 
INSIDIATORESVIARUM, way-layers. 
INSIGNIA, ensigns or arms. 

INMLIARIUS, an evil counsellor. 

INSILIUM, evil advice or counsel. 

INSIMUL COMPUTASSET (he accounted 
together), a writ or action of account which 
lay for things uncertain. 

I.Vsf.vjUL TENUIT, a species of the abo- 
Ibhed writ of formedon, brought against a 
stranger by a co-partner on the ancestor’s 
possession. 

INSOLVENCY, the state of a person who has 
not property sufficient for the payment of 
his debts, llie acts for the relief of insol¬ 
vent debtors in the Insolvent Court, are 
1 & 2 Viet., c. 1 10, and 2 & 3 Viet,, c. 39; 
in the Court of Bankruptcy, 7 & 8 Viet., 
ee. 70 ,96. 

INSPEfTFATOR, a prosecutor or adversary. 
INSPECTION, examination. 

Dial bp inspection was reported to, when, 
for the greater expedition of a cause in some 
point or issue, being cither the principal 
< 1 tiettion, or arising collaterally out of it; 
hut being evidently the object of sense, the 
Judges of the court, upon testimony of their 
own senses, shall decide the point in dispute. 
OOtffiete, 

inspection of written documents. Where 
n plaintiff declares upon a written iostro- 
ment not under seal, or where an action is 
founded upon such an instrument, the 
defendant may. In general, have a copy of it, 
hy applying to a Judge at chambers, who 
'i^l order a copy of it to be forthwith deli¬ 
vered to the defendant, and all proceedings, 
in the meantime, stayed. It is analagous to 
oyer of deeds, &c. 

Also where a defendant is possessed of 


any ivritten instrument, of which it is mate¬ 
rial that a plalntitl should have inspection, 
a Judge at chambers, under particular clr- 
cumsUnces, will order that such plaintiff 
may have leave to inspect it; that the de¬ 
fendant shall furnish a copy of it at the 
plaintifTs expense, and that the defendant 
shall produce it at the trial, if called upon 
to do so, or that he shall produce it to the 
plaintiff’s attorney, in order that he may 
ascertain the names of the witnesses, so as 
to sabpeena them. 

In general, no order can be obtained for 
the inspection of instruments or books of a 
private nature, in the hands of a third per¬ 
son ; but either of the parties to an action 
has a right to inspect and take copies of 
hooks of a public nature in which be has an 
interest, and which are material. Chit^ 
Arch. Prac. 1023. 

INSPEXIMUS (we have inspected). 

INSTALLATION, the ceremony of inducting 
or investing with any charge, office, or rank, 
as the placing a bishop into hit see, a dean 
or prebendary into hb stall or seat, or a 
knight into his order. 

INSTALMENT, the payment of a certain 
portion of a gross sum, which is to he paid 
at different times. It is a frequent con¬ 
dition in bonds, warrants of attorney, &c. 
Also giving possession of an ecclesiastical 
dignity, and is correlative to a rector or 
vicar’s indaction to a benefice. 

INSTANCE, that which may be insisted on at 
one diet or course of probation. Scotch 
Term. 

INSTANCE COURT OF ADMIRALTY. 
See Admiralty. 

instans est finis unius temporis et principium 
alterius. Oo. Lit. 185.«»(An instant is the 
period of one time, and the beginning of 
another.) 

INSTANTER, immediate; at once. 

Trial instanier, is bad where a prisoner 
between attainder and execution, pleads that 
he is not the same who was attainted. 4 
Stw. Com. 461. 

When a party is ordered to plead instan~ 
ter, he must plead the same day. 

IN STATU QUO Qn the condition in which 
it was). 

INSTAURUM, a stock of cattle. 

INSTIRPARB, to plant or establish. 

IN STIRPES (according to lineage). 

INSTITOR, a consignee or factor. 

INSTITUTE, a commentary, a treatise. Also, 
in Scotland, a person to %vhom^ an estate is 
first given by destination or limitation. 

INSTITUTION, used in three senses: — 1, 
laws, rights, and ceremonies enjoined hy 
authority, us permanent of conduct or of 
government; 2 , putting a clerk into posses¬ 
sion of a spiritual benefice, previous to 
which the oaths against simony and of alle- 
iance and supremacy are to be taken; 

, a society for promoting any public object, 
as a charitalile or benevolent institution. 

INSTITUTIONES. It was the object of 
Justinian to comprise in his Code and Di- 
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geBt» or Pandect, a complete body of law. 
But these works were not adapted to the 
purposes of elementary instruction, and the 
wriiinj's of the ancient jurists were no longer 
allowed to have any authority, except so far 
as they had been incorporated in the Digest. 
It was, therefore, necessary to prepare an 
elementary treatise, for which purpose Jus¬ 
tinian appointed a commission consisting of 
Tribonianus, Theophilus, and Dorotheas. 
The commission was instructed to compose 
an institutional work, which should contaiu 
the elements of the law {legum cunabula), 
and should not be encumbered with use¬ 
less matter CProoem Inst), Acconlingly 
they produced a treatise under the title of 
Institutiones, or Elementa {de juris docendi 
ratione), which was based on former ele¬ 
mentary works of the same name and of a 
similar character, but chiefly on the Com- 
tuentarii of Gains or Gains, bis Res Quoti- 
diante, and various other Commenlarii. The 
Institutiones were published with the impe¬ 
rial sanction at the close of the year, a.d. 
533, at the same time as the Digest. 

The Institutiones consist of four books, 
which are divided into titles. The first book 
treats chiefly of matters relating to personal 
status; the second treats chiefly of property 
and its incidents, and of testaments, legacies, 
aiid fidei-coinrnissa: the third treats chiefly 
of successions to the property of intestates, 
and matter incident thereto, and on obltgi^ 
lions not founded on delict; the fourth treats 
chiefly of obligations founded on delict, 
actions, and their incidents, interdicts, and 
of the Judicia Pubiica. There were various 
institutional works written by the Roman 
jurists. There still remain fragments of the 
Institutiones of Ulpian, which appear to 
have consisted of two books. The four books 
of the Institutiones of Gaius were formerly 
only known from a few excerpts in the 
Digest, from the Epitome contained In the 
Breviarium, from the Collatio, and a few 
quotations In the Commentary of Boethius on 
the Topica of Cicero, and in Priscian., There 
has been a great difference of opinion as to 
the age of Gaius, but it appears from the 
Institutiones that he wrote that work under 
Antoninus Pius, and M. Aurelius Gaius 
belonged to the school of the dahiiiiani. 
The jurists whom he cites in the Institutiones 
are Cassius, Fufidius, Javolenus, Julianus, 
Labeo, Maximus, A. Mucius, Ofilinus, Pro- 
culus, Sabinus, Servius, Servius Sulpicius 
Sextus, Tubero. Smith's Diet, ofAntiq, 

INSTRUMENT, a deed, writ, or other law 
proceeding, reduced into writing. 

IN SUBSIDIUM (in aid). 

INSUCKEN MULTURES, a quantity of corn 
paid by those who are thirled to a mill. See 
Thirlagb. 

INSUFFICIENCY, an answer in Chancery is 
said to be insuflicient when it does not spe¬ 
cifically reply t(» the specific charges in the 
bill. 

If a plaintiff conceive an answer to be in¬ 
sufficient, he may lake exceptions to it in 


writing, stating the parts of the bill which 
the plaintiff alleges are not answered, and 
praying that the defendant may, in such re¬ 
spect, file a further and full answer to the 
bill. Scandal and impertinence in an an¬ 
swer must be disposed of before its suffi¬ 
ciency can be considered. 

After the filing of a defendant’s answer 
the plmntiff has six weeks writhin which be 
may file exceptions thereto for insufficiency, 
otherwise the answer will be deemed suffi- 
dent. 

A defendant desiring to avoid a reference 
to the Master, of exceptions to his answer 
for insufficiency, has for that purpose only 
eight days after the filing of such excepdoos 
within which he may submit to the same with¬ 
out reference. 

If a defendant, not being in contempt, 
submit to exceptions to his answer for msuf- 
ficiency, before the plaintiff has obtained an 
order to refer the same to the Master, he is 
allowed three weeks from the date of the 
submission, within which he is to put in hii 
further answer to the bill. 

The plaintiff having filed exceptions for 
insufficiency to a defendant’s answer, is not 
to procure an order to refer them to the 
Master before the expiration of eight days 
from the filing of such exceptions, unless in 
a case of election, he is required, by notice 
in writing, from such defendant to procure 
the Master’s report on such exceptions in 
four days. 

The plaintiff having filed exceptions for 
insufficiency to a defendant’s answer, is, to 
procure an order to refer them to the Master 
after the expiration of eight days, but within 
fourteen days from the filing of such ex¬ 
ceptions, otherwise the answer will be deemed 
sufficient. 

The plaintiff having obtained an order for 
referring to the Master exceptions to a de¬ 
fendant’s answer for insufficiency, or for 
referring back a defendant’s answer on for¬ 
mer exceptions for insufficiency, is to obtain 
the Master’s report thereon witUn fourteen 
days from the date of the order, or within 
such further time as the Master shall allow, 
otherwise the answer will be deemed suffi¬ 
cient. 

The plaintiff having shown exceptions to 
a defendant’s answer for insufficiency as 
cause against dissolving an injunction, is to 
obtain the Master’s report thereon, within 
eight days after the date of the order to refer 
them, otherwise the injunction is dissolved. 

After the filing of exceptions to a defen¬ 
dant’s answer for insufficiency, and any far¬ 
ther answer put in, the plaintiff has fourteen 
days from the filing of such further answer, 
within which he may refer the answer back 
to the Muster on the old exceptions, other¬ 
wise such further answer is deemed sufficient. 

If, after a reference of exceptions for 
insufficiency, or a reference back of the 
answer on tbe old exceptions, a defendant, 
not being in contempt, submits to answer, 
or tbe Master finds the answer to be insuffi- 
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cieot; the Master is, in such cases, to ap¬ 
point the time within which such defendant 
is to put in his further answer. If such de¬ 
fendant do not obtain time from the Master, 
or do not answer within the cfme which the 
Master allows, the plaintiff may sue out 
process of contempt ag^ainst such defendant. 
Ordersy May^ 1845, dauaei 22 to 30, both 
incluswe of 16fA Order, 

In suo quitque negotio hebetior est quam in 
alieno, Co. Lit. 377*—(Eve^ one is more 
dull in his own bosiuess than in the business 
of another.) 

INSUPER, debiting or charging a person in 
an account. Exchequer Term, 
INSURANCE, the act of providing against a 
possible loss, by entering into a contract 
with one who is willing to give assurance, 
that is, to bind himself to make good such 
possible loss upon the contingency of its 
occurrence. In this contract, the chances 
of benefit are equal to the insurer and the 
insured. The first actually pays a certain 
sum, and the latter undertakes to p^ a 
larger. If an accident should happen. The 
one, therefore, renders his property secure ; 
tke other receives money with the probability 
di'it it is clear gain. The instrument by 
which the contract is* made is denominated 
a policy, and the stipulated consideration a 
premium. It is generally made to provide 
agdinst losses by fire, or risks at sea. 

Josurauces are effected sometimes by socie¬ 
ties, and sometimes by individuals, the risk 
being in either case diffused amongst a 
nnriiber of persons. Companies formed for 
carrying on this business have generally a 
large subscribed capital, or such a number 
of proprietors as enables them to reuse, with¬ 
out difficulty, whatever sums may at any 
time be required to make good losses. So¬ 
cieties of this sort do not limit their risks to 
small sums; that is, they do not often refuse 
to insure a large sum upon a ship, a house, 
a life, &c. The magnitude of their capitals 
atfords them the means of easily defraying a 
heary loss; and their premia being pro- 
^urtioned to their risks, their profit is, on an 
average, independent of such contingencies. 

I. The practice of marine insurance, no 
•ioaht, from the extraordinary hazard to 
which property at sea is exposed, seems to 
have long preceded insurances against fire 
and upon lives. 

\Vliile all fire and life insurances are made 
at the risk of companies, which include 
within themselves the desirable requisites of 
^^ecurity, wealth, and numbers; a large pro- 
[Mirtion of marine insurances is made at the 
risk of individuals. 

Till 1824, all firms and companies, with 
the exception of the two chartered compa¬ 
nies—the Royal Exchange and London— 
were prohibited by law from taking marine 
insurances. Towards the latter part of that 
year the prohibition was removed, and the 
business of marine insurance was placed on 
the same legal footing as other descriptions 
of business. There are at present seven 


marine insurance companies in London— 
viz., the two old chartered companies, the 
Royal Exchange and London; two estab¬ 
lished immediately upon the passing of the 
act of the year 1824, the Alliance and the 
Indemnity Mutual; the Marine, established 
in 1836; and the General Maritime and 
Neptune, established in 1839. 

The individual underwriters meet in a 
subscription room at Lloyds. The joint 
affairs of the subscribers to these rooms are 
mauaired by a committee chosen by the sub- 
8crib*^rs. Agents (who are commonly styled 
Lloyd's agents) are appointed in all the 
principal ports of the world, who forward 
regularly to Lloyds, accounts of the depar¬ 
tures from and arrivals at their pores, as well 
as of losses and other casualties; and, in 
general, all such information as may be 
supposed of importance towards guiding the 
jtiGgmentsoftbe underwriters. These accounts 
are regularly filed, and are accessible to all 
the subscribers. The principal arrivals and 
losses are besides posted in two books, placed 
in two conspicuous parts of the room; and 
also in another book, which is placed in an ad¬ 
joining room, for the use of the public at large. 

The rooms are open from ten o’clock in 
the morning till five o’clock in the afternoon; 
but the most considerable part of the business 
is transacted between one and four. 

4. Those merchants and shipowners who 
manage their own insurance business, pro¬ 
cure blank ])olicies at the government office, 
or of their stationers, which they fill up so 
as to meet the particidar object in view, and 
submit them to those underwriters with 
whom they are connected, by whom they 
are subscribed or rejected. Each policy is 
handed about in this way until the amount 
reoHired is complete. 

Many merchants and shipowners do not 
transact their own insurance business. They 
give their orders for insurance to others, 
who undertake it for them, and are respon¬ 
sible for its proper management. These 
latter persons are called insurance brokers, 
and some of them roan^e the business of a 
number of principals. To them likewise are 
transmitted the orders for insurance from 
the outports and manufacturing towns. They 
charge the whole premium to their princi¬ 
pals,, and their profit consists in 5 per cent, 
upon the premium, 12 per cent, upon the 
money that they pay to the underwriters, 
and § per cent, that they deduct from all 
the clmms which they recover from the 
underwriters. 

But where the business is transacted with 
a company, this inducement to consign their 
insurance business to brokers,if not destroyed 
altogether, is, at all events, very much dimi¬ 
nished, Any party having properly to in¬ 
sure, has merely to go to the manager of 
the company and state the particulars of the 
risk to be insured; the premium being agreed 
upon, the manager writes out a memorandum 
for the policy, which the party signs, and he 
is thi a effectually insureii. ^ 
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Beside! the individual underwriters and 
companies above noticed, there are clubs; 
x>r associations formed by ship-owners^ who 
agree, each entering his ships for a certain 
amount, to divide among themselves one 
another’s losses. These clubs are institutions 
■of long standing; but, since the alteration 
of the law in 1^4, appear to be on the 
decline. Their formation originated in a 
twofold reason:—1st, that the underwriters 
charged premia more than commensurate 
yyixh the risk; and, 2ndly, that they did not 
afford adequate protection. 

The losses a^nst which a merchant or 
shipowner are not protected an insurance 
in this country, are the following 

1. Acts of our own Government. 2. 
Breaches of the revenue laws. 3. Breaches 
of the law of nations. 4. Consequences 
of deviation. 5. All losses arising from 
unseaworthiness. Unseaworthiness may be 
caused in various ways, such as want of re¬ 
pair, want of stores, want of provisions, 
want of nautical instruments, insufficiency 
of hands to navigate the vessel, or incompe¬ 
tency of the master. 6. All loss arising 
from unusuid protraction of the voyage. /• 
All loss to which the shipowner is liable when 
his vessel does damage to others. ^8. Aver¬ 
age clause.^This description of loss is 
described in the following clause of the 
policy:—•** Com, fish, salt, seed, fiour, and 
fruit, are warranted free from average, 
unless general, or the ship be stranded; 
sugar, tobacco, hemp, fiaz, hides, and skins, 
are warranted free from average under five 
per cent., unless general, or the ship be 
stranded; and all other goods, also the ship 
and freight are warrantea free from average 
under three per cent., unless general, or the 
ship be stranded.*' 

Average is a name applied to certiun de¬ 
scriptions of loss, to which the merchant 
and shipowner are liable. There are two 
kinds of average—general and particular: 

(a) General average comprehends all loss 
arising out of a voluntary sacrifice of a part 
of either vessel or cargo, made by the cap¬ 
tain for the benefit of the whole. Thus, if a 
captain throw part of his cargo overboard, 
cut from an anchor and cable, or cut away 
his masts, the loss so sustained being volun¬ 
tarily submitted to for the benefit of the 
whole, is distributed over the value • of the 
whole skip and cargo, and is called general 
average. 

(b) Particular average comprehends all 
loss occasioned to ship, freight, and cargo, 
which is not of so serious a nature as to 
debar them from reaching their port of des¬ 
tination, and when the damage to the ship 
is not so extensive as to render her unworthy 
of repair. 

Losses where the goods are saved, but in 
such a state as to be unfit to forward to their 
port of destination, and where the ship is 
rendered unfit to repair, are called partial 
or salvage loss.” The leading distinction 
between particular average, and salvage loss 


is, that, in the first, the property insured 
remiuns the property of the assured; the 
damage sustained, or part thereof, as the 
case may be, being made good by the in¬ 
surer : and, in the second, the property in¬ 
sured is abandoned to the insurer, and the 
value insured claimed from him, he retain¬ 
ing the property so abandoned, or its value. 

AU the elements that can by posdbtiitv 
enter into general average may classed 
under four heads :—1. Sacrifice of part of 
the ship and stores. 2. Sacrifice of of 
the cargo and freight. 3. Remuneration of 
service required for general preservation. 
4. Expense of raising money to replace what 
has been sacrificed, and to remunerate ser¬ 
vices. 

II. Insurance a^inst fire is a contract of 
indemnity, by which the insurer, in con* 
sideration of a certain premium reedved by 
him, either iu a grosn sum or by annual 
payments, undertakes to indemnify the in¬ 
sured against all loss or damage he may 
sustain in his houses or other buildinp, 
stock, goods, and merchandise, by fire, during 
a specified period. 

insurances against fire are hardly ever 
made by individuals, but almost always by 
joint stock companies; of which there are 
several in all the considerable towns through¬ 
out the empire. 

The conditions on which the different 
offices insure, are contained in their propo¬ 
sals, which are printed on the back or every 
policy; and it is in most instances expressly 
conditioned that they undertake to ray the 
loss, not exceeding the sum insured, ** ac¬ 
cording to the exact tenor of their printed 
proposes." 

It often occurs that no one office will 
insure to the full amount required by 
an individual, who has a lai^e property; 
and in such a case the party to cover his 
whole interest, is obliged to insure at differ¬ 
ent offices. But, in order to prevent the 
frauds that roi^hl be practised by insuring 
the full value ID various offices, there is, iii 
the proposals issued by all the companies, 
an artide which declares that persons in¬ 
suring must give notice of any other insur¬ 
ance made elsewhere upon the same houses 
or goods, that the same may be spedfied 
and allowed by indorsement on the policy, 
in order that each office may bear its rateable 
proportion of any loss that may bayqieo: 
and unless such notice be given of each 
insurance to the office where another in¬ 
surance is made on the same effects, the 
insurance made without such notice will be 
void. 

The risk commences in general fitim the 
signing of the policy, unless there be some 
other lime spedfied. Policies of insunmee 
may be annual, or for a term of yean at an 
annual premium: and it is usual for the 
office, by way of indulgence, to allow 
fifteen days after each year for the pay¬ 
ment of the premium for the next year 
iu succession; and provided the premiuis 
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be fiaid within that time, the insured is 
considered as within the protection of the 
office. A policy of insurance is not in its 
nature assignable, nor can it be transferred 
without the express consent of the office. 

Insurances are generally divided into 
common, hazardous, and doubly hazardous. 

(a) Common insuraHcet, 

1 . Buildings covered with slates, tiles, or 
metals, and built on all sides with brick or 
stone, or separated by party walls of brick or 
stone, and wherein no hazardous trade or 
manufacture is carried on, or hazardous 
goods deposited. 

2 . Go(M 8 in buildings as above described, 
such as household goods, plate, jewels in 

rivate use, appareh and printed books; 
quors in private use, merchandise, stock, 
and utensils in trade, not hazardous. At 
1 #. 6d. per cent, per annum, with certain 
exceptions, 

08 ) Hozardbiis insurances. 

1 . Buildings of timber or plaster, or not 
wholly separated by partition-walls of brick 
or stone, or not covered with slates, tiles, or 
metals, and thatched bams and out-houses 
bavln|f no chimney, nor acyoining to any 
buildmg having a chimney; and nuildings 
Cdling under the description of common 
insurance, but in which hazardous goods are 
deposited, or some hazardous trade or manu< 
factiire is carried on. 

2 . Ships and craft, with their contents 
(lime barges, with their contents, alone 
excepted). At 2s. 6 d. per cent, per annum, 
with certmn exceptions. 

( 7 ) Doubly hazardous insurances. 

1. All thatched buildings having chimneys, 
or communicating with or adjoining to 
buildings having one, although no hazardous 
trade shall be carried on, nor hazardous 

oods deposited therein: and all hazardous 
nildings, in which hazardous goods are 
deposited, or hazardous trades carried on. 

2. All hazardous goods deposited in ha¬ 
zardous buildings and in thatched buildings 
having no chimney, nor adjoining to any 
building having a cUmney. Ai 4s. 6d. per 
cent, per annum, with certun exceptions. 

That part of the business of life insurance 
which consists of granting annuities upon 
lives, is treated of under interest and^ annui¬ 
ties, so that we have only to treat in this 
place of the insurance of sums payable at 
the death of the insurers or their nominees. 

111. Life insurance companies are divided 
into three classes. The first class consists of 
joint stock companies, who undertake to pay 
Jisfd sums upon the death of the individuals 
insuring with them; the profits made by 
snch companies being wholly divided among 
the proprmtors. Of this class are the Royd 
Exchange, Globe, &c. The second class 
are also joint stock companies with proprietary 
bodies; but instead of undertaking, like the 
former, to pay certain specified sums npoo 
the death of the insured, they allow the 
latter to participate to a certain extent 
along with the proprietors in the profits made 


by the bnsiness. The mode in which this 
sort of mised companies allot the profits 
granted to the insured, is not the same In 
all; and in some, the principle on which the 
allotment is made is not disclosed. The 
Rock, Sun, Alliance, Guardian, Atlas, &c., 
belong to this mixed class. The third spe¬ 
cies of company is that which is formed on 
the basis of mutual insurance. In this sort 
of company there is no proprietary body 
distinct from the assured; the latter share 
among themselves the whole profits of the 
concern, after deducting the expenses of 
minagement. The Equitable Society, the 
Amicable, the Norwich Life, &c., belong to 
this class. 

In order to hinder the growth of gambling 
transactions upon life insurance, it was 
enacted by 14 Geo. III., c. 48, that no insu¬ 
rance shall be made by any person or per¬ 
sons, bodies politic or corporate, on the life 
or lives of any person or persons, or any 
other event or events whatsoever, where the 
person or persons for whose use or benefit, 
or on whose account such policy or policies 
shall be made, shall have no interest, or by 
way of gaining or wagering; and that every 
insurance made contrary to the true intent 
and meaning of this act, shall be null and 
void to all intents and purposes whatsoever. 

$ I. 

It shall not be lawful to make any policy 
or policies on the life or lives of any person 
or persons, or other event or events, without 
inserting in such policy or policies, the 
name or names of the person or persons 
interested therein, or for what use, benefit, 
or on whose account such policy is so made 
or underwrote. § 2. In all cases where the 
insured has an interest in such life or lives, 
event or events, no greater sum shall be 
recovered or received from the insurer or 
insurers thau the amount or value of the 
interest of the insured in such life or lives, 
or other event or events. § 3. McCulloch's 
Comm. Diet. 

INTAKERS, receivers of stolen goods. 

INTCNDANT, a person who has the charge, 
direction, and management of some office or 
depart uaent. 

INTENDMENT OF LAW [intellectus legu], 
the understanding, intention, and true mean¬ 
ing of law. 1 Inst. 78. 

INTENTIONS, a writ that lay agunst him 
who entered into lands after the death of 
a tenant in dower, or for life, &c., and holds 
out to him in reversion or remainder. F.N.B. 
203. 

Intentio eeeca, mala. 2 Buis. 179.—(A hidden 
intention is bad.) 

Intentio inservire debet le^ibus, non leges 
intentioni. Co. Lit. 314.—(Intention ought 
to be subservient to the laws; not the laws to 
the intention.) 

intentio mea imponit nomen operi meo. Hob* 
123.—(My intent gives a name to my act.) 

INTER ALIA (amongst other things). 

INTER CANEM ET LUPUM (between 
the dog and the wolf), twilight; called also 
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mock shadow, dayli^hte* gate, and betwixt 
hawk and buzzard. Cowell, 
INTERCOMMONING, where the commons 
of two manors lie toit^ther, and the inha¬ 
bitants of both have time out of mind de¬ 
pastured their cattle promiscuously in each. 
See Common. 

Inter cuncta leges et percunctabere doctos, 
Co. Lit. 232.—(Among so many things, you 
will even question laws and learned tnen.) 
INTERDICT, INTERDICTION, an ecclcsi- 
astical censure prohibiting the administra¬ 
tion of divine ceremonies, either to particular 
persons or in particular places, or both. 
This severe censure has been long disused. 

In the civil law, it is a prohibition nearly 
equivalent to the injunction in Chancery. 
INTERDICTED OF FIRE AND WATER, 
a banishment by which an order was given, 
that no man should receive the person ba¬ 
nished into his house, but should deny him 
fire and water, the two necessaries of life. 
INTERESSE TERMINI, an executory in¬ 
terest, being a right of entry which a lessee 
acquires in land by virtue of a demise. It 
cannot, before entiy, be enlarged by a release 
from the lessor {except the term be created 
by an assurance under the Statute of Uses, 
which does not require an entry), because ^ 
the lessee has no actual estate; yet such a! 
release would extinguish the rent and also 
the interesse termini. The lessee can assign | 
this interest, but it will not merge in 
the freehold subsequently acquired. fVatk. 
Cone. 34. 

INTERE8 r, the sum of money paid or allowed 
for the loan or use of some other sum, lent 
for a certain time according to a fixed rate. 
The sum lent is called theprfnc(pal, the sum 
agreed on as interest, is called the rate 
per cent., and the principal and interest 
added together is called the amount. It is 
distinguis^d into simple and compound. 
1. Simple interest is that which is paid for 
the principal or sum lent, at a certain rate 
or allowance made by law, or agreement of 
parties. 3. Compound interest is when the 
arrears of interest of one year is added to 
the principal, and the interest for the fol¬ 
lowing year is calculated on that accumula¬ 
tion. See Usury. 

At Athens, Solon, amongst other reforms, 
abolished the law by which a creditor was 
empowered to sell or enslave a debtor, and 
proliiliited the lending of money upon a 
person’s own body (Plui. SoL, c. 15). No 
other restriction, we are told, was introduced 
by him, and the rate of interest was left to 
the discretion of the lender. (Lgs in Theom, 

17). The only case in which the rate was 
prescribed by law was in the event of a mao 
separating from his lawful wife, and not 
refunding the dowry he had received with 
her. Her trustees or guardians could in 
' that case proceed ii^ainst him for the prin¬ 
cipal, with lawful interest, at the rate of 
eighteen per cent. 

The Ificinian laws, among the Romans, 
by which* the grievances of debtors were to a 


certain extent redressed, did not lay any 
restriction on the rate of interest that might 
be legally demanded; and it is clear from 
various circumstances {Niebuhr ii. p. 603j, 
that the scarcity of money at Rome after the 
taking of the city by the Qauls bad either 
led to the actual abolition of the old uncial 
rate {uneiarium fenus) of the Twelve Tables, 
or caused it to fall into disuse. Nine years, 
however, after the passing of these laws 
{Liv. vii. 16) the rate of the Twelve Tables 
was re-established, and any higher rate pro¬ 
hibited by the bill {rogatio) of the tribunes 
Diiilins and Maenius. 

In cases of fenus nauticum, however, or 
bottomry, as the risk was the money-lenders, 
he might demand any interest he liked while 
the vessel on which the money was lent was 
at sea; but after she reached harbour, and 
while She was there, no more than the usual 
rate of 12 per cent, on the centesima could 
be demanded. 

Justinian made it the legal rule for fenus 
nauticum under all circumstances. Smiths 
Diet, of Antiq. 

Also, not only a chattel real, as a lease 
for years, or a future estate (I Inst, 46), 
but also any estate, right, or title in realty. 

1 Inst, 346. 

INTEREST UPON INTEREST, compound 

interest. 

Interest reipuhliae ut pax in regno cons^'iur 
et qtuecunque pad adversnitur provide de^ 
clinetur. 2 Inst. 158.—(tibenefits the stat", 
that peace be preserved in the kingdom, and 
that whatever things are averse to peace, 
be prudently declined.) 

Interest reipublica ne maleficia remaneant im- 
punita, Jenk. Cent. 31.—(It concertu the 

, state, lest crimes remain unpunished.) 

Interest reipublica quod homines consementvr. 
12 Co. 62.—(It concerns the state, that men 
be preserved.) 

Interest reipublicee res judicatas non rescindi. 

2 Inst. 359.—(It concerns the state, that 
things adjudicated be not rescinded.) 

Interest reipubliae suprema kominum testamenia 
rata haberi. Co. Lit. 236.—(It concerns 
the state, that men's last wills be confirmed ) 

Interest rmjaublicce ut carceres sint sis tuto. 2 
Inst. 589.—(It concerns the state, that pri¬ 
sons be in security.) 

Interest reipubdea ut quilibet resud bene utatur. 
6 Co. 3/.—(J concerns the state,that every 
one uses his property properly.) 

Interest reipublica ut sit^nis litium, Co, Lit. 
303.—(It concerns the state, that there he 
an end of lawsuits.) 

INTERESTED WITNESS, a witness is not 
now excluded from ^ving evidence by rea¬ 
son of his interest in the matter in question. 

6 & 7 Viet., c. 85, § 1. 

INTERLINEATION, an alteration of a writ¬ 
ten instrument; and insertion of any mattf r 
after it is engrossed or executed. A derd 
may be avoided by interlineation, unless a 
memorandum be made thereof at the time 
of the execution or attestation. If there be 
any interliueation or erasure in the jurat of 
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an affidavit* that affidavit caancit be read; 
but an eraaure over the jtarai does not viti-1 
ate it* Ai itf.f 37 Gto» III9 I 

INTERIXX^UTORY* that which ia incident 
and spoken to between the ordinary pro¬ 
ceedings in the action or suit* and is not 
final. Thus* in equity, it seldom happens 
that the first decree can be final and con¬ 
clude the cause ; for* if any matter of fact 
be strongly controverted* the court is so 
sensible of the deficiency of trial by written 
depositions* that it will not bind the parties 
thereby, but pronounces an interlocutory 
decree, usually directing the matter to be 1 
tried by jury in a court of common law. So j 
at commom law a judgment in default of the | 
defendant’s not pleading is interlocutory 
in ^ cases in which the sole object of the 
action is damages* and not until the damages 
are ascertained by a writ of enquiry before 
the sheritf, or a rule to compute before the 
Master, can a final judgment be signed. 
INTERLOPER* a person who intercepts the 
trade of a mercantile company. 
INTERNATIONAL COPTOIGHT. By 1 & 
2 Viet., c. 59* regulation haa been, for the 
first time, made on this subject; it prorides 
that her Majesty may, by order in council, 
^oiv to the authors of books first published 
in any foreign country* in such oruer speci¬ 
fied, the sole liberty of printing and reprint¬ 
ing them within the British dominions for 
a specified term* provided* at the time 
of the order, a reciprocal protection shall 
hare been granted by the government of the 
country in question* to books first published 
in her Majesty’s dominions. But this pro¬ 
vision is made without prejudice to the right 
of printing and selling translations of foreign 
works; and it is also declared, that except, 
as authorized by that act* the author of a 
book hereafter first published out of herj 
Majesty’s dominions* shall have no claim 
whatever to the copyright thereof within 
these dominions. 

international LAW. The law of na¬ 
tions, strictly so called, was in a great 
meisure unknown to antiquity* and is the 
slow growth of modem times, under the 
combined influence of Christianity and com¬ 
merce. It is well known that when the 
Roman empire was destroyed* the Christian 
world was divided into 1 many independent 
sovereignties* acknowledging no common 
be^ and connected by no uniform civil 
polity. The invasions of the barbarians of 
the north, the establishment of the feudal 
sT^m in the middle ages* and. the military 
spirit and enterprise cherished by the cru¬ 
sades, struck down all regular commerce, 
and surrendered all private rights and con« 
tracts to mere despot power. It was not 
until the revival of commerce on the shores 
of the Mediterranean, and the revival of 
letten and the stut^ of the civil law by the 
discovery of the Pandects, had given an 
increased enterprise to maritime navigation, 
and a consequent importance to maritime 
cootracts* that anything like a system of 


international justice began to be developed. 
It first assumed the modest form of com¬ 
mercial usages; it was next promulgated 
under the more imposing authority of royal 
ordinances; and it finally became, by silent 
adoption* a generally connected system* 
founded in the natural convenience and 
asserted by the general comity of the com¬ 
mercial nations of Europe. The system* 
thus introduced for the purposes of com¬ 
merce* has gradually extended itself to other 
objects* as the intercourse of nations has 
become more free and frequent. New rules* 
resting on the basis of general convenience 
and emarged sense of national duty* have* 
from time to time* been promulgated by 
jurists* and supported by courts of justice* 
by a course of juridical reasoning* which has 
commanded Amost universal confidence* 
respect* and obedience* without the aid* 
either of mnnicipal statutes* or of royal or¬ 
dinances* or of international treaties. 

It is plain that the laws of one country 
can have no intrinsic force* preprio vigore, 
except within the territorial limits and juris¬ 
diction of that country. They can bind 
onlv its own subjects, and others who are 
ivithin its jurisdictionid limits; and the latter 
only while they remain therein. No other 
nation, or its subjects* are bound to vield 
the slightest obedience to those laws. \Vhat- 
ever extra-territorial force they are to have* 
is the result* not of any original power to 
extend them abroad* but of that respect* 
which* from motives of public policy* other 
nations are disposed to yield to them* giving 
them effect* as the phrase is, enb mutum 
foicisntudinis abtentu, with a wise and liberal 
regard to common convenience and mutual 
benefits and necessities. Boullenois has 
laid down the same exposition as a part of 
his fundamental maxims. Of strict right,” 
says he* ” all the laws made by a sovereira 
have no force or autbori^ except within the 
limits of his domains. But the necessity of 
the publie and general welfare has introduced 
some exceptions in regard to civil com¬ 
merce. De droit dtroil, toutes lea lots, que 
fait un souverain, n*ont force et autorite que 
dona r/tendue de aa donunation j maia la ne- 
ceaait^ du bien public et g^n^al dea nations a 
admis quelquea exceptions dans ce qui regarde 
le commerce civU (i Bout, Prin, G&n, 6* p. 4). 
And, accordingly, it is laid down by all 
publicists and jurists as an ineontestible rule 
of public law* that one may with impunity 
disregard the law pronounced by a magis¬ 
trate beyond bis own territory. Extra ter^ 
ritorium jus dicenti impune nonparetur, is 
the doctrine of the Digest (I. 2, t, 1* 1. 20); 
and it is equally as true in relation to nations* 
as the Roman law held it to be in relation to 
magistrates. The other part of the rule is 
equally applicable. Idem eat, et si supra 
juriadictionem auam veUt jua dicere ; for he 
exceeds his proper jurisdiction* wheu he 
seeks to make it operate extra-territorially 
as a matter of power. Vattel has deduced 
a similar conclusion from the general inde- 



pendence and equality of nations, very pro¬ 
perly holding that relative strength or weak¬ 
ness cannot produce any difference in regard 
to public rights and duties; that whatever 
is lawful for one nation, is equally lawful for 
another; and whatever is unjustifiable in 
one, is equally so in another. And he a6Srm8 
in the most positive manner (what indeed 
cannot well be denied), that sovereignty, 
united with domain, establishes the exclusive 
jurisdiction of a nation within its own terri¬ 
tories, as to controversies, to crimes, and to 
rights arising therein. B, 2, c. 7, § 84. 

The first and most general maxim or 
proposition in international jurisprudence is 
that which has been alrearly aaverted to: 
that every nation possesses an exclusive 
sovereignty and jurudicdon within its own 
territory. 

Another maxim or proposition is, that no 
state or nation can, by its laws, diredtly 
affect or bind property out of its own terri¬ 
tory. or bind persons not resident therein, 
whether they are natural-born subjects, or 
others. This is a natural consequence of 
the first proposition. 

From these two maxims or propositions 
there flows a third, and that is, that whatever 
force and obligation the laws of one country | 
have in another, depend solely upon the laws j 
and municipal regulations of the latter; 
that is to say, upon its own proper jurispru¬ 
dence and polity, and upon its own express 
or tadt consent. 

Huberus has laid down three axioms, 
which he deems sufficient to solve all the 
intricacies of the subject. The first is, that 
the laws of every empire have force only 
within the limits of its own government, and 
bind all who are subjects thereof, but not 
beyond those limits. The second is, that all 
persons who are found within the limits of a 
government, whether their residence is per¬ 
manent or teropon^, are to be deemed 
subjects thereof. Tne third is, that the 
rulers of every empire, from comity, admit 
that the laws of every people, in force within 
its own limits, ought to have the same force 
everywhere, so far as they do not prejudice 
the powers or rights of other governments, or 
of their citizens. Lid, ], tii, 3, De Conflictu 
Le^um, I 2, p, 538; Storp’* Confix Qf 

INTEkfL^ER ACT, 1 & 2 Wm. IV., c. 
58. This statute comprehends two classes of 
persons« 

1. Persons generally. 

After reciting that ** it often happens that 
a person sued at law for the recovery of 
money or goods, wherein he has no interest, 
and which are cdso claimed of him by some 
third party, has no means of relieving him¬ 
self from such adverse claims but by a suit 
in equity against tlie plaintiff and fucIi third 
party, usually called a bill of interpleader, 
which is attended with expense and delay,^* 
enacts, that upon application made by or 
on behalf of any defendant sued in any of 
his Majesty’s Courts of law at Westminster, 


or in the C>)urt of Common Pleas of the 
county palatine of Lancaster, or in the 
Court of Pleas of the county palatine of 
Durham, in any action of ositcmpsir, dei/, 
detinue^ or frover, such application l)€ing 
made after declaration and before plea, 
by affidavit, or otherwise, shewing that such 
defendant does not claim any interest in the 
subject-matter of the suit, but that the right 
thereto is claimed, or supposed to belong to 
some third party, who has sued, or is ex¬ 
pected to sue, for the same; and that such 
defendant does not in any manner collude 
with such third party, but is ready to bring 
into court, or to pay or dispose of the sub¬ 
ject-matter of the action, in such manner as 
the court, or anv Judge thereof, may order 
or direct; it shall be lawful for the court, or 
any Judge thereof, to make rules or orden 
calling upon such third party to appear and to 
state the nature and particulars of his claim, 
and maintain or relinquish his claim, and upon 
such rule or order, to hear the ailegatioBs | 
as well of such third party as of the plaintiff, ^ 
and in the meantime to stay the procerdings 
in such action, and finally, to order such third 
party to make himself defendant in the same 
or some other action, or to proceed to trial 
on one or more feigned issue or issues | 
(but see Fbignsd Issue), and also to direct ' 
which of the parties shall be plaintiff or j 
defendant on such trial, or with the consent 
of the plaintiff and such third party, their 
counsel or attomies to dispose of the merits 
of their claims and determine the same in a 
summary manner, and to make such other 
rules and orders therein, as to costs and ail 
other matters, as may appear to be jnst and 
reasonable.” § 1. 

”Tbe judgment in any such action or 
issue as mav be directed by the court or 
Judge, and toe decision of the court or Judge 
in a summary manner shall be final and 
conclusive against the parties, and all persons 
claiming by, from, or under them.” § 2.; 

If such third person shall not appear 
upon such role or order to maintain or re¬ 
linquish his claim, being duly served there¬ 
with, or shall neglect or refuse to comply 
with any rule or order to be made after ap¬ 
pearance, it shall he lawful for the court or 
a Judge to declare such third party, and all 
persons claiming, by, from, or under him. 
to be for ever barred from prosecuting his 
claim against the original defendant, hb exe¬ 
cutors or administrators (saving nevertheless 
the right or claim of such third party against 
the plain tifif), and thereupon to make such 
order between such defendant and the plain¬ 
tiff, as to costs and other matters, as may 
appear just and reasonable.” $ 3. 

**No order shall he made in pursuance 
of this act by a single Judge of the Court 
of Pleas of the said county palatine of 
Durham, who ahaU not also be a Judge 
of one of the said courts at Westminster; 
and that every order to be made in pursu¬ 
ance of this act by a single Judge, not sit¬ 
ting in open court, shall be liable to be , 
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rcsrinded or altered by the coait, in like 
nianuer as other orders made by a single 

Jud^e ” $ 4. 

“Ifupon application to a Judge, in the 
first instance, or in any latter stage of the 
procce<iings, he shall think the matter more 
fit for the decision of the court, it shall be 
latiful for him to refer the matter to the 
court, and thereupon the court shall and 
may hear and dispose of the same, in the 
same manner as if the proceeding had ori- 
irinally commenced by riile of court, instead 
of the order of a Judge.’* § 6. 

“All rules, orders, matters, and decisions 
to be made and done in pursuance of this 
act (except only the affidavits to be filed), 
may, together with the declaration in the 
cause (if any), be entered of record, with a 
note in the margin expressing the true date 
of such entry, to the end that the same may 
be evidence in future times, if required, and 
t i secure and enforce the payment of costs 
directed by any such rule or order; and 
every such rule or order so entered, shall 
bive the force and effect of a judgment 
(<^xcept only as to becoming a charge on 
any lands, tenements, and hereditaments), 
and in case any costs shall not be paid within 
tifieeu days after notice of the taxation and 
amount thereof given to the party ordered 
tu pay the same, hia agent or attorney, exe¬ 
cution may issue for the aame bv fieri fiaciat, 
ur capiat ad saiit/aeiendum, adapted to the 
case, together with the costa of such entry, 
and of the execution, if by fieri fuciat ; and 
such writ and writs may bear' teste on the 
day of issuing the aame, whether in term or 
vacation; and the sheriff or other officer 
executing any such writ, shall be entitled 
to the same fees, and no more, as upon any 
Moiilar writ grounded upon a judgment of 
ibe court.” 7* 

This act does not take away the remedy 
by bill of interpleader; and if proceedinj^ 
io equity have been instituted, the court will 
not afterwards interfere. 

Sheriffs and other officers. 

The act, after reciting that ” difficulties 
sometimes arise iu the execution of proce.S8 
a^niiust goods aud chattels, issued by or 
under the authority of the said courts, by 
reason of claims made to such goods or 
chattels by assignees of bankrupts, and other 
persons, not b^g the parties against whom 
such process has issued, whereby sheriffs and 
other officers are exposed to the hazard and 
expense of actions; and it is reasonable to 
afford relief and protection in such cases to 
such sheriffs and other officers,” enacts, 
'* that when any such claim shall be made 
to any goods or chattels taken, or intended 
to be taken in execution under any such 
process, or to the proceeds or value thereof. 
It shall and may be lawful to and for the 
court from which such process issued, upon 
application of such sheriff or other officer, 
made before or after the return of such pro¬ 
cess, and as well before as after any action 
brought against such sheriff or other officer. 


to call before them, by rule of court, as well 
the party issuing such process as the party 
making such claim, and thereupon to exer¬ 
cise for the adjustment of such claims, and 
the relief and protection of the sheriff or 
other officer, all or any of the powers or 
anthorities hereinbefore contained, and make 
such niles and decisions as shall appear to 
be just, according to the circumstances of 
the case, and the costs of all such proceed¬ 
ings shall be in the discretion of the court.” 
§ 6 . 

By the 1 & 2 Viet., c. 45, § 2, ” it shall be 
lawful for any J udge of the Courts of Queen’s 
Bench, Common Pleas, or Exchequer, with 
respect to any such process issued out of 
any of those courts, or for any Judge of the 
said Court of Common Pleas of the county 
palatine of Lancaster, or Court of Pleas of 
the county palatine of Durham (being also a 
Judge of one of the said three superior courts), 
ivith respect to process issued out of the 
said courts of Lancaster and Durham re¬ 
spectively, to exercise such powers and 
authorities for the relief and protection of 
the sheriff or other officer, as may, by virtue 
of the said last-mentioned act be exercised 
by the said several courts respectively, and 
to make such order therein as shall appear 
to be just, and the costs of such proceedings 
•ball be in the discretion of such Judge.” 

INTERPLEADER, hiU ofi It is resorted 
to where a person claims no right in op¬ 
position to the rights claimed by the per¬ 
sons against whom the bill is exhibited, 
but prays the decree of the court touch¬ 
ing the rights of those persons for the 
safety of the person exhibiting the bill. 
The plaintiff mast annex an affidavit, that 
there is no collusion between him and any 
of the parties, and, if it be a monetary 
demand, he must bring it into court, or at 
least offer to do so. If the defendants do 
not deny the statements of tiie bill, the 
ordinary decree is, that the defendants do 
interplead, and the plaintiff then withdraws 
from the suit. Story's Eg, Plead. 237* 

Interpreiare et concordare leges legibut ett 
oj^imus interpreiandi modus, S Co. 1G9.— 
(To interpret and to reconcile the laws to 
laws, is the best mode of interpretation ) 

Interpretatio fienda est ut res magit valeat 
quam pereat, Jeiik. Cent. 198.—(That inter¬ 
pretation is to be made, that the thing may 
rather stand than fait.) 

Interpretatio tails in ambiguis semper fienda, 
est, ut eviteiur inconveniens et abturduw, 
4 lost. 328.—(In ambiguous things, such an 
interpretation is to be made, that what is 
inconvenient and absurd is to be avoided.) 

INTERREGNUM, the time during which a 
throne is vatant in elective kingdoms; f^or 
io such as are hereditary, like that of Eng. 
land, there can be no interregnum, the 
sovereign, in his artificial capacity, never 
dying. 

INTERROGATORV, a question in writing 
demanded of a witness, who answers it upon 
outb, which answer is taken down in writing. 
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and being signed by the witness^ is called a 
deposition. 

The Interrogatory Act, 1 Wm. IV., c. 22, 
extends the provisions of 13 Geo. III., r. 63, 
relating to examination of witnesses in India, 
to all other colonies and places under the 
dominion of the Crown, and to all actions in 
the courts at Westminster. 

It is also a chief part of a bill in equity. 
See Bill in Chancbrt. 

INTERRUPTION, the tme proprietor clium- 
ing his right during the course of prescrip¬ 
tion. Scotch Terns. 

Interruptxo multiples non tollit pretcripHonem 
»emel obtentam, 2 Inst. 654. — (Frequent 
interruption does not take away a prescrip¬ 
tion once secured.) 

INTESTATE, a person who has left no will, 
or, leaving a will, nominates no executors; 
or, the executors whom he has named re-1 
fusing' to act. 

la teitamentii ratio taeiia noa dehet eoatiderari \ 
Med verba eohtm epeetari debent idea per dmi-1 
nathnem mentie a verbu recedere durum ett. ^ 
—(In wills, a silent meaning ought not to be | 
considered, but the words aione ought to be 
looked to; so hard is it to recede from the 
words by guessing of the intention.) l 

INTOL and UTT6L, toll or custom paid for 
things imported or exported. 

IN TOTIDEM VERBIS (in so many words). 

INTRARE MARISCUM, todrainamarshor 
low ground, and convert it into herbage or 
pasture. 

la traditionibut ecriptorum, non guod dictum 
eit Med quod geeium eei intpicitur, 9 Co. 
137.—(In the traditions of wnters, not. what 
is said, but what is done is regard^.) , 

IN TRANSITU (during the passage). See 
Stoppage in TransitIi. 

INTRINSECUM SERVITIUM, common and 
ordinary duties within the lord’s court.; 
Kenn. Ohs/ 

INTROMISSION, the assuming possesion of 
property belonging to another, either on 
legal grounds or without such authority, 
which latter is termed viiiouM introfniMoioa. 
Scotch Law. 

INTRUSION, the entry of a stranger after a 
articular estate of freehold is determined 
efore him in reversion or remainder | and 
It happens where a tenant for life dies seised of 
certain lands and tenements, and a stranger 
enters thereon after such death of the tenant, 
and before any entry of him in remainder or 
reversion, such stranger is, technically, au 
intruder. 

The writ of entry on intrusion is abolished 
by 3 & 4 Wm. IV., c. 27. See Abatement. 

INTRUSION, information of. See Informa¬ 
tion. 

INURE, to take effect. 

InutiliM tabor, et Hne fructu, non eet effeetuM 
legiu Co. Lit. 127 .’—(Useless labour, and 
without fruit, is not the effect of law.) 

INVADIARE, to pledge or mortgage lands. ; 

IN VADIO, in gage; in pledge. 

INVASIONES, the inquisition of seideancies 
and knights’fees. - 


INVECTA ET 1LLATA, articles snbject to 
certain liens or services. Scotch Lew. 

INVENTION, title by. a writ to patent rights 
and copyrights. See Copyright, and Let¬ 
ters Patent. 

InvenieoM Ubellum famoMum et non corrumpem 
pumtur. Moor, 813.—(He who finds a no¬ 
torious libel, and does not destroy it, is 
punished.) 

INVENTIONES, treasure-trove. 

INVENTORY, a list or schedule, containing 
a true description of goods and chattels, or 
furniture, &c., made upon a sale, or by sn 
executor of his testator’s effects. See 
. Executor. 

IN VENTRE SA MERE fin his mother's 
womb). See Accumulation. 

hi verbis non verba sed res et ratio queatsda 
eet. Jenk. Cent. 132.—(In words, not the 
words, but the thing and the meaning is to 
be inquired after.) 

INVERITARE, to make proof of a tiling. 

INVEST, to give possession. 

INVESTITURE, the open delivery of seism 
or pc^ssion. 

In vocibuM videndum non h quo sed ad quid 
sumatur. Ellesm. Postn. 62.—(In voices it 
it to be seen not from what, but to what it 
is advanced.) 

INVOICE [perhaps corrupted from ensoye?, 
Fr., send], a written account of the particu¬ 
lars of merchandize shipped or aent to t 
purchaser, factor, &c., with the value, or 
prices, or charges annexed. 

INVOLUNTARY MANSLAUGHTER, ho¬ 
micide ; the consequence of an unlawful act. 
See Homicide. 

I. O. U., a simple mode in writing of acknov- 
ledging a debt; h » not a promissory note, 
but merely an evidence of a debt, which, 
however, cannot be used as a set-off, un¬ 
stamped, but since it is not treated as a 
receipt, it may be given in evidence withont 
being stamped. A-ooks v. Elkbu, 2 MetA 
fVels. 74. 

INVULTUACIO, 'a species of wiceberaft, die 
peipetrators of which were called .vslricoh, 
and are described by John of Salisbnry, De 
Nuyis Curud, 1. 1, c. 12. To this superstitioQ 
Virgil alludes;— 

Limus ut hie durescit, et heec ut een 
liguescit, 

Uno eodemgue igai, sic nostro Dapksii 
amore. 

Of the practice of this superstition, both in 
England and Scotland, many instances are 
to be met with; among the inibst remarkable 
that of Eleanor Cobham, Duchess of Gloo- 
cester, and Stacey, servant to George, Duke 
of Clarence. Anc. Inst. Eng. 

Ipsee leges cupiunt ut jure regcadsnr. Co. Lit 
174.—(The laws themselves require that they 
should be governed by ri^t.) 

IPSO FACIO (by the very act itself). 

A censure of excommunication in the 
ecclesiastical court, iasmediately incurred for 
divers offences, after lawful trial. 

IRE AD LARGUM, to go at large; io 
escape; to be set at liberty. 



lUL 


(336 ) 


JEW 


IRELAND, one of the BriUeh islands lying 
west«¥ard of Great Britain, from which it is 
^epa^ated by the Irish Sea, or St. George’s 
('liaunel, and is washed on the north, south, 
and west by the Atlantic Ocean. It was a 
(iistiQCt kingdom until the Ut January, 
1^01, when its union with Great Britain 
took place under the name of The United 
Kingdom of Great Britain and Ireland.** 
3 !) & 40 Geo. III., c. 67; 40 Geo. Ill., c. 38. 

IRREGULARITY, disorder, going out of rule; 
also, an impediment to taking kolv orders. 

IRREPLEWABLE, or IRREPLEVISABLE, 
that which cannot be repleried or delivered 
on sureties. 

IRRITANCY, the becoming void. 

IRRITANT CLAUSE, a provision bv which 
certain acts specified in a deed are aeclared 
to be null and void. A retoluttve clause dis¬ 
solves and puts an end to the right of a pro¬ 
prietor on his committing the acts so declared 
void. Scotch Law. 

expiry; the period of the termination of 
a tack or lease. Ibid. 

Is cui cognoccUwr. —(He to whom it is acknow- 
If^dgcd, L a cognizee.) 

h (fHt cognoicit .—(He who acknowledges, !• r., 
a cognizor.) 

ISSUABLE PLEA, a plea upon which a plidn- 
tiff may take issue, and go to trial upon the 
merits. 

ISSUABLE TERMS, Hilary and Trinity, be¬ 
cause in them issues are made up for the 
assizes. But for town causes, all the four 
terms are issuable. 

ISSUE used in several senses 

1. 'Ilie legitimate offspring of parents. 

2. The profits arising from lands or tene¬ 
ments, amerciaments or fines. 

3. Event, consequence, evacuation, send¬ 
ing forth. 

4. The point in question, at the conclusion 
of the pleadings between contending parties 
in s suit or action, when one side affirms 
and the other denies. The cause is then fit 
for trial, in order that a decision may be 
made in the matter. The issue must be 
material, single, and certain in its quality. 
An issue is either in faety and tried by a 
juiv, either common or special, or in law, 
and then determined by the court in banco, 
A transcript of all the pleadings is called, in 
an issue in law, the demurrer-boob, in an 
issue in fact, simply theiuue; it is delivered 
to the defendant’s attorney, who, if it vary 
from the pleadings, is entitled to make ap¬ 
plication to the court to have it set right. 
The record is afterwards made up, if the 
issue be one in fact, and taken to trial. 
Step, Plead. 24; CkU. Arch. Prae. 199. 
SeeFEiGNBD Issues. 

Ita temper fiat relatio ut caleat dispositio, Cro. 
Co. 76.—(Let the relation be such that the 
disposition may stand.) 

item, also; a word used when any article is 
added to the former. 
itinerant. See Eyre. 
ll LE [jol. Got, a sumptuous treat], Christ¬ 
mas, Eucyc. Land. 


J 

JACENS, abeyance. 

Jack [lortra], a kind of defensive coat-ar¬ 
mour, worn by horsemen in war; not made 
of solid iron, but of many plates fastened 
together, which some tenants were bound 
by their tenure to find upon any invasion. 
Cowell. 

JACK-KETCH, [supposed to be from John 
Ketch, a noted hangman in 1682, of whom 
his wife said, that any bungler might put a 
man to death, but only her husbami knew 
how to make a gentleman die sweetly], the 
common hangman in the city of London. 
Butler^s Ghost, p. 64. 

JACOBIN, a gold coin worth 26«., so called 
from James I., who was King when it was 
struck. Encyc. Land. 

JACTITATION, [jactito, hut., to boast], a 
false pretention to marriage. Canon Law 

JACTIVUS, lost by default; tossed away. 

JACTUS MERCIUM (a throwing away of 
goods), jetsam: which see. 

JAIL, {geol, Fr.], a prison or gaol. 

JAILER, a keeper ot a prison or gaol. 

JAM BEAUX, \jambe, leg], leg armour. 
Blount, 

JAMPNUM, furze or grass, or ground where 
furze grows; as distinguished from arable, 
pasture, or the like. Cowell. 

JAQUES, small money. Slamd, P. C., c. 30. 

JEJUNIUM, festing. 

JEMAN, a yeoman. Cowell. 

JEOFAIL [j'aifaiUe, Fr., ego lapem sum, Lat., 
1 have failed],, an oversight in pleading, or 
other law proceedings. 

The statutes of amendment, whereby slips 
and mistakes in proceedings are rectified un¬ 
der certain circumstances, are called Statutes 
ofjeqfotlr. They are 14 Edw. 111., c. 6; 9 
Heo.V.,c.4; 4Hen. VI.,c.3; SHen.VJ., 
cc.12, l6;32Hen.Vin.,c.30; 18 EUz., c, 
14 ; 21 Jac. 1, c. 11; 16 & 17 Car. II., c. 8; 
4 & 6 Anne, c. 16; 9 Anne, c. 20; 6 Geo. I., 
c. 13. 

J£RGUER,or JERQUER, an officer of the 
custom bouse, who superintends the waiters. 
Phillips. 

JETSAM, JETTISON, or JETSON [jetler, 
Fr.], goods or other things wliich having 
been cast overboard in a storm, or, after 
shipwreck, are thrown upon the shore. 

JEW, an Hebrew; one who professes Ju¬ 
daism. The name is derived from the patri¬ 
arch Judah, and given to the descendants of 
Abraham, by his eldest son, Isaac; who for 
a long time possessed the land of Palestine, 
in Asia, and are now dispersed throughout 
every nation in Uie world- Our treatment 
of the Jews, in the early ages of our history, 
refiects very little credit upon our humanity; 
and the llliberality c»f Coke towards them is 
discreditable to him as a man, utterly dis¬ 
graceful to him as a Christian. This, and 
bis treatment of bis patron. Sir Walter Ra¬ 
leigh, are the great and ineradicable stains 
upon bis memory. And while we must 
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admire his judicial abilities, and his law 
writinf^s, we must condemn his bigotry, in* 
gratitude, and intolerance. But a more 
liberal state of things is being introduced 
with the progress of education, and no one 
is so absurd, so illiberal, in these our days, 
as to deny the right of the Jews to the full 
priylleges of natural born subjects. See 8 
& 9 Viet., c. 52, giring them relief as to 
municipal offices. 

JOBBER, one who buys or sells cattle for 
'others; a person who jobs, t. e., works irre¬ 
gularly, and not permanently. 

JOCELET, a little manor or farm. 

JOCUS PARTITUS, an election between two 
proposals. 

JOHN DOE, the name usualh ^ren to the 
fictitious lessee of the plaintiff m the mixed 
action of ejectment; but he is sometimes 
called Goodtitle.' ^io the Romans had their 
fictitious personages in law proceedings, as 
T^tiug, Seiut. Juv, Sat. ir. 13. 

JOINDER IN ACTION, coupling two or more 
persons or matters in a suit or proceeding. 

Where a plaintiff has several distinct 
causes of action, he is allowed to pursue 
them cumulatively in the same suit, subject 
to certain rules which the law prescribes as 
to joining such demands only as are of simi- 
1 ar qualitv or character. Tbus, he m ay join a 
claim of debt on bond, with a claim of debt on 
simple contract, and pursue his remedy for 
both by the same action of debt. So if 
several distinct trespasses have been com¬ 
mitted, these may all form the subject of 
one declaration in trespass; but, on the 
other himd, a plaintiff cannot loin in the 
same suit a claim 'of debt on bond and a 
compUnt of trespass, these being dissimilar 
in kind. Such different claims or com- 
plunts, when capable of being Joined, con¬ 
stitute different parts or sections of the de¬ 
claration, and are known in pleading by the I 
description of several counts. Step. Plead. 
302. 

JOINDER IN PLEADING, accepting the 
issue, and the mode of trial tendered, either 
by demurrer, error, or issue in fact, by the 
opposite party. See Similiter. 

JOINT, combined; shared amongst many; 
in the same possession. 

JOINT-FIAT, a fiat issued against two or 
more trading partners. Only those partners 
of a firm who nave committed acts of bank- 
ruptcy, can be made bankrupts, and none 
but a joint-creditor can issue a joiot-fiat, 
6 Geo. IV., c. 16, § 16. l^Tiere a joint-fiat 
is sued out against some of the members of 
a firm, and another fiat is afterwards sued 
out against one or more of the remaining 
partners, the two fiats may be consolidated. 
Separate creditors may prove under joint- 
fiats, for the purpose of assenting to or db- 
senting from the allowance of the certificate 
of the^ankrupt or bankrupts of whom they 
shall be separate creditors. Joint-creditors 
cannot receive a dividend under a separate 
fiat, if there were any joint-property, no 
matter how trifling; or if there were another 


partner, no matter whether solvent or insol¬ 
vent, unless it were a dividend out of the 
surplus of the separate estate after payment 
of all the separate creditors, or unlra the 
joint-creditors agree to pay the separate cre¬ 
ditors 20#. in the pound. They may prove 
to vote in the choice of assignees, and to 
have an opportunity to show cause against 
the allowance of the certificate. 6 Geo. IV., 
c. 16, § 62. But a joint-creditor may prove 
and receive dividends under any separate 
fiat sued out by him ; and if such separate 
fiat be annulled* for the purpose of proceed¬ 
ing in a joint-fiat agunst all the partners, a 
right will be reserved to him to elect, whe¬ 
ther he will prove as a joint-creditor or as 
the separate creditor of the bankrupt agunst 
whom he sued out the fiat. Under a joint- 
fiat none but joint creditors can vote in (he 
choice of assignees. Under a joint-fiat, iK«t 
only the joint but the separate property 
passes to the assignees; but under a separate 
fiat, all the separate property and such part 
of the joint property as the bankrupt himself 
would be eiititled to pass to the assignees; 
and where the joint and separate estates are 
so blended as to render it impracticable to 
keep them separate, the court will consoli¬ 
date them. In all Joint fiats uuder which 
any partner shall have obtained hb certifi¬ 
cate, if a sufficient dividend shall have been 
paid upon the joint estate and upon the 
separate estate of such partner, he shall be 
entitled to hb allowauce, although the other 
partner or partners may not be entitled to 
any allowance. 6 Oeo. IV., c. 16, § 129; 
FlathePs Arch. Bank., tit. Of Partnen. 
JOINT-HEIR, a co-heir. 

JOINT-STOCK BANKS, an association bar- 
ing a stock or fund formed by the union of 
several shares from different persons, for 
the purpose of receiving an(i letting out 
money to interest. They are regulated by 
7 Geo. IV., c. 46, A*c. 

JOINT-STOCK COMPANIES, voluntary lo. 
cieties with transferable shares, define to 
be by 7 & 8 Viet., c. 110, every partnership 
whereof the capital is divided into shares, 
transferable without the express consent of ail 
the purchasers; and also every such associa¬ 
tion for the insurance of lives or property, 
as in the act specified, or for granting ao- 
nuities on lives, and also friendly societin 
making assurances on lives to the extent in 
the act specifled; and also every partnership 
which, at its formation, or by subsequent 
admission (except any admission suhM- 
quent on devolution, or any act in law), 
snail consbt of more than twenty-fire 
members. As to all such companies, o^er 
than those which are incorporated or privi¬ 
leged to sue or be sued in toe names of their 
officers and members, which are established 
in England for any commercial purpose, or 
purpose of profit, or purpose of insnnmce 
(except banxing companies, schoob, and 
scientific and literary institutions, friendly 
societies, not insuring as aforesmd, loan so¬ 
cieties, and benefit bmldihg societies), a par- 
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ticokr plan of registration is appointed by 
this act, provisional upon their first projec- 
jectioQ, and complete upon their actual 
formation; and such companies, when com¬ 
pletely registered, are to be considered as 
incor^rated for a variety of purooses, but 
so as not in any wise to prevent the liability 
of the shareholders, if due diligence have 
been first used to obtain satisfaction out of 
the corporate property; and regulations are 
maile as to their constitution and the ma- 
na^ment of their afiTsurs. But as to the 
individual liability of each particular mem¬ 
ber, it is provided that it shall last for three 
years after he shall cease to be a shareholder. 
By 7 & 8 Viet., c. Ill, such registered 
companies, and all companies regularly in¬ 
corporated, and companies under the 7 Win. 
IV. and 1 Yict., c. 73, and aU banking 
partnerships consisting of more than six 
persons, shall be liable in certain cases to a 
fiat in bankruptcy in their corporate or as¬ 
sociated capacity, if established for com¬ 
mercial purposes; and the court, acting 
under such fiat, shall inquire into the cause 
of the company’s failure, and report thereon 
to the Boaitl of Trade, which may recom- 
meod her Majesty to revoke the company’s 
ciiarter; and the attorney-general may also, 
if the case so require, airect a prosecuiiun 
of the directors or other officers. This act 
also cootains provisions fur winding up the 
concerns of such companies, and compelling 
contributions as between the members, un¬ 
der the direction of the Court of Chancery. 
See 9 & 10 Viet., c. 75. Consult fFordi^ 
warth'i Law of JonU Stock Companieo. 
dOlNT-TENANCY, when lands are conveyed 
to two or more pertous, without any modi- 
ftiug or disjunctive wonls, they take as 
joint'teoants. They always take by purchase, 
and the joint-tenancy may be for life or in fee, 
but not in tail, unless the donees, being male 
sod female, may lawfully intermarry. Joint- 
leoaiits are seised, ner vm et per tout itotum 
coujumetum et nihif per ee eeparatim), J oin t- 
(cnanu have one and the same interest, 
accruing by one and the same conveyance, 
i'MOiuieocing at one and the same time, and 
i^ld hy one and the same undivided pos- 
srsbiou. But the grand iucideiit to these 
e^Uitea is the doctrine of survivorship, by 
which, when two or more persons are seised 
of a joint estate of inheritance, for their own 
lives, or purauirevie, or are jointly possessed 
of aoy chauel interest, the entire tenancy, 
upon the decease of any of them, remains 
t) the survivors, and at length to the last 
survivor; and he shall be entitled to Uie 
whole estate, whatever it be, whether an 
inheritance ora common freeliold only, or 
even a less estate. The exception to this doc¬ 
trine is io the case of merchant-partners, 
their wares, merchandise, aud stock in 
trade, survive to the representatives of a de¬ 
ceased panoer, in conformity to the maxim, 
J9Mtttareecendiintermercatores loam non habet 
(the right of survivorship amongst merchants 
does not obtain). Judgments and crown debts 


against a deceased joint-tenant, do not affect 
the estate in the hands of the survivor; but if 
a joint-tenant alien so as to sever the ioioture, 
or if he become the survivor or sole owner 
by release, prior judgments against him 
become available charges on the property. 
So, of dower and courtesy; but the surviving 
joint-tenant is entitled to emblements, if the 
jointart continue up to the death of one of 
them. Joint-tenants may join or sever in 
making leases, which shall bind, whether 
made to commence inprweenti^ ortti futurOm 
But before a joint-tenant lease his share, 
he should sever the tenancy. If joint-te¬ 
nants join in a lease, it is but one lease, for 
they have hut one estate. They may lease 
to one another. Either of them may mort¬ 
gage his undivided part or share. This 
joint-estate may be dissolved by destroying 
one of its four constituent unities. 

The rule io equity, as to this estate, ad¬ 
mits of exceptions. 

If two persons join in lending money on 
mortgage, equity says It could not be the 
intention that the interests should survive, 
though they take a joint security, each 
means to lend his own and take back his 
own. The consequence is, that though the 
entire legal estate is in the survivor, yet the 
personal representatives of the deceased 
mortgagee are necessary parties to a con¬ 
veyance, in order to obtain a discharge of 
their share of the mortgage money; and 
until the money be repaid, the surviving 
mortgagee is, in equity, a trustee for the 
personal representatives of his deceased com¬ 
panion. Carth, 16. 

Another exception in equity is, that when 
I two persons purchase an estate, and advance 
I the purchase money in unequal proportions, 
they are deemed to be tenants in common, 
although the conveyance may be made to' 
tbeiii generally, provided the inequality of 
the consideration he apparent on the con¬ 
veyance. 1 Vem. 217; If^utk, Conv. 152; 
Burt. Comp, 12, 111. 

JOINTURE, an estate settled upon a wife to be 
enjoyed after her husband’s decease. It has 
six requisites:—(1), the provision for the 
wife must take effect in possession or pr<»fic 
immediately after the husband’s death; (2). 
it must be for the term of her own life or 
greater estate; (3), it must be made to her¬ 
self and no other for her; (4), it must he 
made in satisfaction of the whole, and not 
of part, of her dower; (5), it must be either 
expressed or averred to be in satisfaction of 
dower; (6), and it may be made either Itc- 
fure or atter marriage; but if made after 
marriage, she may waive it and claim her 
dower. The Statute of Jointures, 11 Hen. 
VII., c. 20, is repealed by 3 & 4 Win. IV., 
c. 74, § 17, except as to lands compriseil in 
settlements made before the passing of tbb 
act. 

JOINTRESS, or JOINTURESS, she who has 
aii estate settled upon her by her hu8ban<l, 
to hold during her life, at least, provided she 
survive him. 

2 A 
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JOKELET [yoifceJtff]’ ^ ^ 

requfres a nnall yoke of oxen to till it. 

JOURNAL, a day-book, or diary of transac¬ 
tions used by merchants, mariners, trades¬ 
men, &e., in their business. 

JOURNALS OP PARLIAMENT, matters 
quasi of record, which are prored by examined 
copies from the minute books of the Houses 
of Lords and Commons. Doug, 594. 

JOURNEY-HOPPERS, rcffrators of yam. 8 
Hen. VI., c. 6. 

JOURNEY-MEN Uowfw^, Fr., a day’s work], 
a workman hired by the day, or other gWen 
time. 

JOURNEY’S ACCOUNTS, the shortest pos- 
sible time between an abatement of one writ 
and the issuing of another. Obsolete. 

JUDAISM US, usury; also the dwelling-places 
of the Jews. 

Judex ante oculos eequitatem semper habere de» 
bet, Jenk. Cent. 68.—(A Judge ought 
always to have equity before hts eyes.) 

Judex esqmtatem semper speetare debet. Jenk. 
Cent. 45.—(A Judge ought always to regard 
equity.) 

Judex bonus mhU ex arbitrio suo faciat, uec 
propositione domestic^ voluntatis, sed junta 
leges etjura pronunciet. 7 Co. 27.—(A good 
Judge may do nothing from his own judg¬ 
ment, or from a dictate of private wilt; but 
he will pronounce according to law and 
justice.) 

Judex est lex Iwfuens. 7 Co. 4.—(A Judge is 
the law speaking.) 

Judex habere debet duos sales, salem sapientim, 
ne sit insipidus, et salem conscientim ne sit 
diabolus. 3 Inst. 147.—(A Judge should 
have two salts: the salt of wisdom, lest he 
lie insipid ; and the salt of conscience, lest 
he be devilish.) 

Judex non potest esse testis inproprid causd. 4 
Inst. 2/9.—CA Judge cannot be a witness in 
his own cause.) 

Judex non potest injuriam sibi datam punire. 
12 Co. 113.—(A Judge cannot punish an in¬ 
jury done to himself.) 

Judex non reddit plus qwm quod petens ipse 
requirit. 2 Inst. 286.—(A Judge restores 
not more than that which he seeking; requires.) 

JUDGE [juge, Fr., judex, Lat.], one invested 
with authority to determine any cause or 
question in a court of judicature, created by 
the Queen’s letters-paient. 

To secure the dignity and political indepen¬ 
dence of the Judges of the superior courts at 
Westminster, H is enacted by 12 & 13 Wm. III., 
c. 2, that their commissions shall be made not 
as formerly, durante bene plaeito, but quamdiu 
bene se gesserint, and that it may be lawful 
to remove them on the address of both 
Houses of Parliament. By 1 Geo. HI., c. 
23, the Judges are continued in their offices 
during good behaviour, notwithstanding any 
demise of the Crown (which was formerly 
held to vacate their seats), and their full sa¬ 
laries are absolutely secured to them during 
the continuance of their commissions. Their 
salaries are regulated by2&3 Wm.lV.,c.ll6. 
It is treason to kill a superior Judge; and 


it is a highly penal offence to assault or 
threaten him. Chit. Arch. Prat, 6. 

JUDGER, a Cheshire Juryman. 

JUDGMENT ^j^^ement, Fr.], jndidsl deter- 
mination. 

The several species of Judgments are 
rftber;— 

(a) Interlocutory, given in the midst of t 
cause, upon some pica, proceeding, or de¬ 
fault, which is only intermediate ^ does 
not finally determine or complete the action. 
See Inquirt, writ or. 

(fi) Final, putting an end to the actloo hy 
an award of redress to one parly, or ffii- 
charge of the other, as the case may be. 

By rule of all the Couru^ of H. T., 

2 Wm. IV., r. 67, after the return of a writ 
of enquiry, judgment may be signed at the 
expiration of fonr days from such return, 
and after a veidict or ndnsuit, oil the day 
after the appearance day of the retom of the 
distringas or habeas corpora, without say 
rule for judgment, unless, peihaps, when 
Judgment is signed by virtoe of a Judin’s 
certificate for speedy execution, under 1 
JVm. IV., c. 7> § 9; but the person entided 
to the judgment may postpone the signing 
it as long as he pleases. By 3 & 4 Wm. IV., 
c. 42, § 18, it is enacted that at fhse rttm 
of any writ of enquiry, or writ for the trial 
of issues before the sheriff, costs shsU be 
taxed, judgment signed, and execution issu¬ 
ed forthwith, unless the sheriff or his deputy 
before whom such writ of enquiry may be 
executed, or such sheriff, deputy, or lubft, 
before whom such trial sbail be had, skill 
certify under his hand upon such writ thst 
judgment ought not to be signed until the 
defendant shall have bad an oppertnnity to 
apply to the court for a new inquiry or trial, 
or a Judge of any of the said courts shall 
think fit to order that judgment or execn- 
tiun shall be stayed till a c&y to be named 
in such order ; and the verdict of such jo^ 
on the trial of such issues, shall be as valid 
and of the like force as the verdict of t jnry 
at Nisi Prius; and the sheriff, or his deputy, 
or Judge presiding at Che trial of such issae$, 
shall have the like powers with respect to 
amendment ou such trial, as are thereinafter 
given to Judges at Mai/Viitf. 

In the case of a verdict for the pUindff, 
the judgment is, that be recover his da¬ 
mages and costs in an action of ttsnnpnt, 
covenant, case, trover, trespass, or replevio; 
or hts debt, damages, and costs, in an actloo 
of debt; or his goods, or their value, and 
damages and costs, in an action of detioae, 
and in either case dso his costs of encrease; 
or, if the verdict be for the defendant, then 
that the plaintiff take nothing by his writ, 
and that the defendant go thereof witboat 
day, and also that the defendant recover 
against the plaintiff the costa and chargei 
he has expended in his defence; and in re¬ 
plevin, the judgment at common law for the 
defendant is also that he have a retnrs of 
the goods, or, on the 17 Car. IL, c« 
the arrears of the rent and costs. 
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AU jad^meiiU, whelher loterlocutory or I 
Inal* shall be entered of record of the day i 
q( the month and year« whether in term or : 
racadoo, when signed* and shall not have 
relation to any other day. Provided that it 
shall be competent for the Uouit or a Judge 
to order a judgment to be entered nune pro 
iune. Every plead^* as wdil as the decla¬ 
ration, iball be intituled of the day of the 
month and year when the same was pleaded, 
and shall bear no other time or date | and 
e?ery declaration and other pleading shall 
also be entered on the record made up for 
trial, and on the judgment roll, under the 
date of the day of the month and year when 
the same respectively took place* and with¬ 
out reference to any other time or date* 
unless otherwise specially ordered by the 
court or a Judge. No entry of contiouaoces, 
by way of imparlance* atria advUari tauli^ 
vieecomog non mmt breve, or otherwise, shall 
be made opon any record or roll whatever* 
or in the pleadings* except the jurata pow- 
ter in respecim, which H to be retained. 
Provided that snch regulation shall not alter 
or affect anv exisiinn rules of practice as to 
the times of proceeding in the cause, /f. 7\, 
i fTm. IK, rr. 1* 2, 3. 

As soon as judgment is signed by the 
M'later, the party in whose favour it is given* 
may immediaiely sue out execution before 
tlie judgment Is entered on the rolL The 
judgment* however* must be entered on the 
ridl and filed in the treasury of the court; 
Ist, in order to enable the plaintiff to bring 
debt or ecire faeiag on the judgment ; 2nd* 
proceed against the bail on their recogni- 
^>ii}ce i and 3rd* ip case a writ of error is 
brought. 

The issue roll was abolished by H. T.* 

4 Win. IV., r. 16. 

As to judgments affecting lands, fee., the 
I & 2 Viet., c. 110, § 13, enacts, that a 
judgment already entered op, or to be there¬ 
after entered up, against any person in any of 
ber Majesty's superior courts at Westminster, 
operate as a charge upon all lands, 
tenements, rectories, advowsons, tithes, 
rents, and hereditaments (including lands 
and hereditaments of copyhold or customary 
tenure), of or to which such person shall, 
at the lime of entering up such judgmeiit*ur 
at any time afterwards, be seised, possessetl, 
or entitled for aiiyestate or interest whatever, 
at law or in equity, whether in possession, 
reversion, remainder, or expectancy, or 
over which such person shall, at the time of 
enieriag up such judgment, or at any time 
afterwards* have any disposing power which 
be might* without the assent of any other 
person* exercise for his own benefit, and 
shall be binding as against the person against 
whom judgment shall be so entered up, and 
against all persons claiming under him after 
such judgment, and shall also be binding as 
against the issue of his body* and all other 
persona whom he might* without the assent 
of any other person* cut off and debar from 
any remainder* reversion* or other interest 


in or out of any of the said lands* teuemaoti* 
rectories, advowsons, tithes, rents* and here¬ 
ditaments; and that every judgment-creditor 
shall have such and the same remedies in a 
court of equity against the hereditaments so 
charged* by virtue of this act* or any part 
thereof, as he would be entitled to in case 
the person agmnst whom such judgment 
shall have been to entered up, had power to 
charge the same hereditaments* and had* by 
writing under his hand, agre^ to charge 
the same* with the amonnt of such judgment- 
debt and interest thereon: provided &at no 
judgment-creditor shall be entitled to pro¬ 
ceed in equity to obtain the benefit of such 
charge until after the expiration of one year 
from the time of entering up such judgment* 
or in cases of judgments already en^ed up 
or to l>e entered up* before the time a|H 
pointed for the commencement of this act 
(let October* 1838), until after the expira¬ 
tion of one year from the time appointed for 
the commencement of this act; nor shall 
such charge operate to give the judgment- 
creditor any preference in case of the bank¬ 
ruptcy of the person against whom iudgmeat 
•ball have been entered up* unless such 
judgment shall have been entered up one 
year at least before the bankruptcy: pro¬ 
vided also that, as regards purchuers, 
mortgagees, or purchasers who shall have 
liecome such before the time appointed for 
the commencement of this act* such judgment 
shall not affect lands, tenements* or heredi¬ 
taments, otherwise than the same would have 
been affected by such judgment if this act 
had not passed : provided also* that nothing 
therein contained shall be deemed or taken 
to alter or affect any doctrine of conrts of 
equity whereby protection is given to pur¬ 
chasers* for valuable eousideraiioo* without 
notice. 

The 19tb section enacts* that no judgment 
of any of the said superior courts* nor any 
decree or order in any court of equity* nor 
any rule of a court of common law* nor any 
order in bankruptcy or lunacy* shall, by virtue 
of such act, affect any lands* tenements, or he¬ 
reditaments, as to purchasers* mortgagees* or 
creditors* unless and until a memorandum or 
luioote, containing the name add the usual 
or last known place of abode* and the title* 
trade* or profession of the person whose 
estate is ini ended to be affected thereby, 
and the court and the tide of the cause or 
matter in which such Judgment, decree, 
order, ^r rule shall have been obtained or 
made, and the date of such judgment, decree* 
order* or rule, and the account of the debt, 
damages, costs, or monies thereby recovered 
or ottered to be paid, sliall be left with 
the senior Master of the Court of Cummou 
Pleat at Westminster, wlio shall forthwith 
enter the same particulars in a book* in 
alphabetical order, by the name of the per¬ 
son whose estate is intended to be affected 
by auehjadgment, decree, order* or role; and 
tiicli officer, shall be entitled for any such 
entry to the sum of five shUlings; and all 
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* penons shall be at liberty to search the ** That nothinit in the aaki recited act of 

same book on payment of the sum of one her present Majesty, nor in this act coa- 

sbilllof^. * tained, shall extend to re?i?e or restore any 

The 2 Sc 3 Viet., c. 11, after recitin^if that jud^pnent which shall be extinitoished or 

it is desirable that further protecdon shall barred, nor shall the same exteiwl to atfect 
' be afforded to purchasers against judgments, or prejodke any judgment as between the 
crown debts, and Us pendens, enacts, ** that parties thereto, or their representatives, or 

no judgment shall hereafter (4th June, those serving as volunteers under them.*’— 

1839) be docketted under 4 & 6 W. & M., c. § 6. 

20, bnt that all sueh dockets shall be finally In order to Mad lands in Middlesex or 
closed immediately after the passing of this Yorkshire, it is necessary to file a memmisl 
' act, without prejudice to the operation of of the judgment in the regiatry office of soch 

' any judgment already docketted and entered counties respectively! before which the 

under the said recked act, except so far as lands shall not be affected or bonad by the 
any such Judgment may be affected by the judgment. 

* provisions thereinafter contained.’*—11. As to judgments becoming a charge on 

** That no judgment already docketted public stock and shares in compaaiet by 

and entered under the said redted act of order of a Judge, the 14ih | of 1 & 2 Viet, 

* their late Majesties King William and Queen c. 110, enacts, ** that if any person againti 

Mary, shall, sifter the 1 st day of August, 1841, whom any Judgment shall have been eatsred 

- affect any lands, tenements, or heredito- up in any of her Majesty’s superior coniti 

meats as to purchasers, mortgagees, or at Westminster shall have any Oovemmest 

others, unless and until such memorandum stock, funds, or annuities, or any stock or 

* or minute thereof, as is prescribed in I & 2 shares of or in any public company in 

Vict., c. 110, $ 19, shall he left with the hnd (whether incorporated or not), standio!; 

senior Master of the Court of Common in his name in his own right, or in the 

Pleas at Westminster, who shall forthwith name of any person in trust for him, it shall 

enter the same in manner thereby directed be lawful for a Judge of one of the superior 

in regard to judgments; and such officer courts, on the application of anvjudgmeot- 

shall be entitled for anv such entry to the creditor, to order that such stoclc, funds, or 

sum of five shillings.”—I 2. annuities, or shares, or such of them or inch 

” That in addition to the entry by the said part thereof respectively as he shall think fit, 

last-mentioned act, or bv this act remiired to shall stand charged with the payment of the 

be made in a book by the senior Master of amount for which judgment slisU have been 

the particulars to be contained in every me* so recovered, and interest thereon; and such 

morandum or minute left with him of any order shall entitle the judgment*creditor to 

lodgment, decree, or order, rule or order, all such remedies as he would have been 

he shall insert in such book the year and entitled to if such charge had been made ia 

thedayof the month when every such memo* his favour by the judgment-debtor; pro- 

randuin or minute is so left with him .”—13. vided, that no proceedings eball be taken to 

The 4th | makes judgments, though rera* have the benefit of such charge until after 

tered under 1 & 2 Viet., c. 110, or 2 a 3 the expiration of six odendar months from 

Viet., c. 11, void after five years from regis- the date of such order.” 

tration,a8agaiiistpurcha8er8, mortgagees,and And ” in order to prevent any penon 
creditors, unless a fresh registry lie made against whom judgment shall have been ob- 

witliin five years before the execution of the tained from transferring, receiving, or dis- 

conveyance, settlement, mortgage, lease, or posing of any stock, funds, annuities, or 

other deed or instrument vesting or trans- shares thereby authorised to be eharge<l 

ferring the legal or equitable right, title, for the benefit of the judgment-cre iior 

estate, or interest in or to any such purchaser under an order of a Judge,” it is further 

or mortgagee for valuable consideration, or enacted by % 15, ** that every order of • 

as to creditors, within five years before the Judge charging any Government stock, 

right of such creditors accrued, and so totiss funds, or annuities, or any stock or shares in 

qwHes, at the expiration of every succeeding auy public company under this act, shall lie 

live years. The re-entry fee is one •hilling. made in the first instance ex parte and witli* 

” That as against purchasers and mort);^- out any notice to the judgment-debtor, and 

S ees, without notice of any such judgment, shall be an onler to shew cause only; and 

ecrees, or orders, rules or orders as afore* such order, if any Government stock, foods, 

said, none of such judgments, decrees or or annuities standing in the name of the 

orders, rules or orders, shall bind or affect judgmenHlebtor in his own right, or in the 

any lands, tenements, or hereditaments, or name of any person in trust for him, is to 

any interest therein, farther or otbenvise or be affected by such order, shall restrain the 

more extensively in any respect, although Governor and Company of the Bank of Bng* 

duly registered, than a judgment of one land from permitting a transfer of sneb stock 

of the superior courts aforesaid would in the meantime and until such order shall 

have bound such purchaser er mortpgee be made absolute or discharged; -and if any 

l^fure the 1 & 2 Viet., c. 110, where it had stock or shares of or in any public compuny 

been duly docketted according to the law standing in the name of the judgmeoi-debtor 

then in force.”—§ 5. in bis own right or in the name of any per- 
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son in irnst for him, is or are to be affected 
by any such order, shall in like manner 
restrain such public company from permit- 
tio^ a transfer thereof; and that if, after 
notice of such order to the person or persons 
to be restrained thereby, or in case of cor¬ 
porations, to any authorized a;t^nt of such 
corporation, and before the same order shall 
be duchar;^ed or made absolute, such cur* 
pontion or person or persons shall permit 
any such transfer to be made, then and in 
such case the corporation or person or per¬ 
sons so permittini; such transfer shall be 
liable to the iud^^ment'creditor for the value 
or amount of the property so char^^ed and so 
transferred, or such part thereof as may be 
sufficient to satisfy his judj^inent; and that 
no disposition of the judgment-debtor in the 
meutime shall be vaud or effectual as 
agaiosi the judgment-creditor; and further, 
that, unless the judgment-debtor shall within 
a lime to be mentioned in such order, show 
to a Judge of one of the said superior couits 
sufficient cause to the contrary, the said 
order shall, after proof of notice thereof to 
the judgment-debtor, his attorney or agent, 
be made absolute: provided that any such 
Judge shall, upon the application of the 
iudgment-debtor, or any person interested, 
hare full power to discharge or vary such 
order, and to award such costs upon such 
application as he may think fit/* 

A creditor who causes his debtor to be 
taken or charged in execution, thereby relin- 
quisbes all claim to any charge or security 
Co which he may be entitled under these 
sets.—§ 16. 

The 17th ( enacts, that every judgment- 
debt shall carry interest at the rate of 4 per 
centum per annum from the time of euter- 
ing up the judgment, or from the time of 
comuietjcement of this act, in cases of 
judgmeuts then entered up, and not carrying 
iuteresf, until the same shall be satisfied; 
sod sQch interest may be levied under a 
writ of execution on such judgment. 

Where there are cross Judgments in the 
s^e, or different actions in the same, or 
different coarts between parties substantially 
the same, the one may be set off against the 
other, lliis ma^ be effected by applying to 
the court in which the opposite party has 
obtained judgment, for a rule to show cause 
why satisfaction. should not be entered on 
the roll, on the applicant's acknowledging 
ratisfaction for the same amount in hra 
judgment, or vice versd if the applicant's 
judgment be less, the other party's attorney 
being first satisfied his lien upon the judg¬ 
ment for costs in that particular case. 
CAi/. jfrsA. Frac, 330. 

The following are the several species of 
judgments most usually occurring in prac¬ 
tice 

1. Judgment, on plea in abatement. If it 
be for the plaintiff on verdict, it is peremp¬ 
tory, good reeuperett and therefore, in ac- 
tiuBS tor damages, if the jury do not assess . 
them, a venire de novu must be awarded. 


Bat if it be on demurrer, or on replication of 
nul tiel record, it is not final, but merely a 
reepondeas ouster. Judgment for the de¬ 
fendant is, that the writ be quashed, unless 
. the matter pleaded iu abatement is some 
temporary disability, such as infancy, &c., 
in which case the judgment is, that the 
plaintiff must remain without day, uutil, &c. 
Ttdd, 642. 

2. Judgment against a casual rjector. 
See Ejectment. 

3. Judgment on a cognovit. If the cog^ 
novit be made nnconditionally, the plainnff 
may, of coarse, sign judgment and sue out 
execution as soon as he pleases. If there 
be conditiuns inserted in it, judgment must 
be in strict pursuance thereof. See Cog¬ 
novit. 

4. Judgment by default. This is either 
by nil dicit, that is, where a defeudan^ is 
stated to have appeared, but to have said 
nothing in bar or preclusion of the ai^tion, 
or by non sum in/ormatus, where he is said 
to appear by attorney, but the attorney 
says he is not informed bv the defendant 
of any answer to be given. Where there are 
several defendants, it some let judgment go 
b^ default, and others plead to issue, a spe¬ 
cial venire should be awarded, as in the case 
where a judgment by default is signed as to 
part of an action, and a defendant joins 
issue as to the residue, tarn ad triandum quam 
ad inquirendum, and the jury who try the 
issues should assess the damages against all 
the defendants: but in actions where the 
plea of one defendant enures to the benefit 
of all, or in actions upon contract, if a plain¬ 
tiff fail of obtaining a verdict against those 
who have pleaded, he camiot have damages 
assessed against the others who let judg¬ 
ment go by default; for tbe contract being 
entire, the plaintiff must succeed against all 
tbe defendants, or none; it would not be so 
in actions ex delicto, for a tort is several 
as well as joint, unless the plea of those 
who defend shows that there is np cause of 
action at all. See Writ of Inquiry; In¬ 
terlocutory. 

5. Judgment in denmrer. It is either 
interlocutory or final, iu the same manner as 
judgment by default, if a defendant plead 
several matters to the same or several counts 
of a declaration, and the plaintiff demur to 
some of the pleas, aud take issue upon 
others; if the ciefendant succeed upon any of 
tbe pleas demurred to, and that plea be an 
answer to tbe whole action, tbe plaintiff 
shall not have judgment upon the issues iu 
fact, should they be found for him ; but dm 
only judgment that shall be entered, is ail 
capiat per breve, 1 Sound, SO, n. (1). 

6. Judgment de melioribus damnis. Where 
a jury sever the damages by mistake, tlie 
plaintiff may cure the defect by tskiiig 
judgment de melioribus damnis against one, 
and enter a nolle prosequi as to the other; or, 
by entering a remittitur as to tbe lesser da¬ 
mages, he may have judgment for the greater 
damages against both. Chit, Areh, Prac%!^'6, 
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7. JiK^ment in ^iTor. See Error. 

8. JudKment against executors or edm* 
nisirators. In an action against an executor 
or administrator, suggesting udevastavit^ the 
judgment against the defendant shall be de 
k>nU propriis, and so if he plead a plea 
which he knows to be false, and also if he 
be made liable and charged as assignee; 
but otherwise the judgment would be de 
bonis testatoris. Chit, Arch. Prac, 880. 

9. Judgment against heirs or deviteet. If 
an heir have aliened the lands previously to 
the suing out of the writ, he is expressly 
rendered liable for the specialty debts of his 
ancestor, to the amount of the lands aliened, 
by 11 G. IV. and 1 Wm. IV., c. 47, § 6. And 
an action is maintainable against a devisee, 
(§ 2), rendering wills in fraud of creditors 
void. And the 3 & 4 Wm. IV., c. 104, 
renders the lands liable to every kind of debt. 

10. Judgment against prisoners. The 
plaintiff shml proceed to trial or final judg¬ 
ment against a prisoner within three terms 
inclusive, after declaration, and shall cause 
the defendant to be charged in execution 
within two terms inclusive, after such trial 
or judgment; of which the term in or after 
which the trial was had, shall be reckoned 
one. H, T., 2 Wm, IV,, reg, 1, § 86. Other¬ 
wise the prisoner may be discharged or su¬ 
perseded. 

11. Judgment yimnclb acciderint. If, on 
the plea of plenb administravit in an action 
against an executor or administrator, or on 
the plea of riens per descent, in an action 
against an heir, the plaintiff, instead of 
taking issue on the plea, take judgment of 
assets qwmdo acciderint, in this case, if assets 
. afterwards come to the hands of the executor 
or heir, the plaintiff must first sue out a 
scire facias, before he can have execution. 
If, upon this scire facias, assets be found for 
part, the plaintiff may have judgment to 
recover so much immediately, and the resi¬ 
due of the assets sn future, 1 Sid, 448. 

12. Judgment non obstante veredicto. 
Where the defence put upon the record is not 
a legal defence to the action in point of sub¬ 
stance, and the defendant obtain a verdict, the 
court, upon motion, will give the plaintiff 
leave to sign judgment notwithstanding the 
verdict, providecT the merits of the case be 
very clear. But where the plea contains no 
confession of the cause of action, the proper 
course Is to award a repleader, and not to 

ive judgment non obstante veredicto, A 

efendant cannot obtain this judgment in 
any case : he must arrest the judgment. It 
must be moved for within four days from 
the time of trial, if there are so many days 
ill term; it cannot in any case be moved for 
after the expiration of the term, provided 
the jurv process be returnable in tbe same 
term. The judgment is inlerlocntory; after 
which a writ of enquiry must be executed, 
and final judgment signed, as in ordinary 
cases. If the defendant have succeeded on 
any of his pleas, be will he entitled to re¬ 
tain his verdict on them; and there must be 


a venire de novo; neither party is entitled to 
the costs of the material issues. CkU. Arch, 
Prac. 1108. 

13. J udgment of non oros. It is a final judg¬ 
ment for costs, signed by a defendant only, 
whenever a plaintiff, in any stage of the 
cause, neglects to prosecute his aetton, or 
part of it, within the times Umited by tbe 
rules of the court. See Declaration. 

14. Judgment as in case of a nonsuit. 
By 14 Oeo. II., c. 17, § 1, where issue n 
Joined, and the plaintiff shall neglect to bring 
snch issue to trial, according to the course 
and practice of tbe court, then it shall be 
lawful for the Judges of the court, upon 
motion made in open conrt (doe notice 
having been given thereof^, to give the same 
judgment for the defendant as in cases of 
nonsuit, unless upon just and rei»ootble 
terms, they shall allow a further time for 
the trial of such issue, and if the plainuff 
neglect to try the issue within the time so 
allowed, the court shall give such judgment 
as aforesaid. In all cases within the statute, 
if the plaintiff once comply with it, by taking 
down the issue for trial, although be be non¬ 
suited, and the nonsuit be afterwards set 
aside, or although be bare a verdict, and a 
new trial be afterwards granted, or although 
the parties agree to a reference, which, by 
the plaintiff’s default, turns out abortive, 
the defendant can never afterwards have 
judgment as in case of a nonsuit, for any 
subsequent laches upon the part of the 

laintiff in not bringing the cause to trial; 

ut if he wish to dispose of the actiou, be 
must take it down to trial by proriso. 

The plaintiff is in no case oiiliged to give 
notice of trial until the term after that in 
which issue is joined, and consequently in 
town causes the motion cannot be maiie 
until two terms (of which, when issue is 
joined in term time, that in which issue h 
joined is counted as one) have elapsed, after 
issue joined against all the defendants; thus, 
if issue be joined in Michaelmas Term, the 
motion can be made in Easter Term; or if 
Issue be joined in Hilary, the motion may 
be made in Trinity Terms. But where 
issue is joined in vacation, the defendant 
cannot move until the third term after issue 
joined; thus, if issue be joined in Trinity 
vacation, the motion cannot be made until 
the ensuing Easter Term. 

In country causes, if the issue be joined in 
an issuable term (either Hilary or Trinity), 
and no notice of trial given for the nest 
assizes, the defendant cannot move for judg¬ 
ment as in case of a nonsuit, until after tlie 
plaintiff has failed to bring down the caust' 
for trial at the second assizes. If it lie joined 
in a non-issuable term (Easter or Michael- 
mas), though no notice of trial were given 
for the next assizes, the motion may be 
made in the term next after those assizes, 
if it be joined in the vacation of a non-issa- 
able term, and no notice of trial be given for 
the next assizes, it seems not to be settled at 
what time the judgment may be moved for. 
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Bmt ia ffmrUoB v. mUiam (6 Dowl. 772), 
fFiUmm, J., lield that it roold not bo made 
the imi afker the next aaaixea. 

In causes to be tried before the iheriff, the 
tiine at which the plaintiff uronld be com^ 
polled to proceed by the court, will, it seems, 
he regulated by the' times at which the she¬ 
riff sits. But the rules will be the same in 
prindpie as those abore mentioned. 

15. Judgment upon nml M record. The 
jadment for the plaintiff is interlocutory or 
dnu. Just as it is upon demurrer or default; 
but the defendant’s judgment muld be 
inal, a role for judgment haiiog been pre- 
vionriy gi? en. 

Where a defendant shall plead a plea of 
judgment recovered in another court, he 
fball, in the margin of such plea, state the 
date of such judgment, and if such judgment 
shall be to a court of record, the number of 
the roll on which such proceedings are en¬ 
tered, if any; and in demult of his so doing, 
the plaintiff shall he at liberty to sign judg¬ 
ment as for want of a plea; and in case the 
same be falsely stated by the defendant, the 
plainttff, OD‘producing a certificate from the 
proper officer, or peyrson having the custody 
of tne records or proceedings of the court 
where such judgment is alleged to have been 
recovered, that there is no such record or 
entry of a judgment as therein stated, shall 
be at liberty to sign judgment as for want 
of a plea, by leave of the court or a Judge. 
H. T., 4 irm. ir., r, 8. 

16. Judgment in See Rbplutin. 

17. Judgment in scire facias. The judg¬ 
ment Is the same as in ordinary cases. 

18. Judgment on warrant^ of attorney. 
Jodgment may be entered upon a warrant of 
attorney, at the time therein specified for 
that purpose; and if the warrant were given 
to secure the payment of money, it is not 
necessa^ that the plaintiff should delay 
the signing of the judgment until default be 
made io the payment, unless that be ex¬ 
pressly stipulated for in the defeazance. If 
the warrant specify any particular time at 
which the judgment is to be signed, it can¬ 
not be entered up at any other time. Within 
a year and a day from the date of a warrant, 
jttdgineot may be entered up as of course; 
but leave to eoter up judgment on a war¬ 
rant of attorney above one and under ten 
years old, must be obtained by a motion in 
term, or by order of a Judge in vacation; 
and if ten years old or more, upon a rule to 
ahow eanse. The application tor such leave 
is fonoded upon an affidavit, stating the con¬ 
sideration for the warrant of attorney, its 
exmtioD, the amount remmning due to the 
plaintiff, and alleging positively that the 
defendant was alive at a certain time therein 
mentioned. H. T., 2 fVm. IF., r. 1, % 73. 

19. In criminal cases, judgment, unless 
any matter be offered in arrest thereof, fol¬ 
lows upon conviction, being the pronouncing 
of that punishment which is expressly or¬ 
dained by law. 4 Bl. Com., c, xxix. 

JaoKWadifm est legibus non escemplis. 4 Co, 


33.—(We are to judge by the laws, not by 
examples.) 

JUD1CATORE5 TERRARUM, persons in 
the county palatine of Chester, who, on a 
writ of error, were to consider of the judg¬ 
ment given there, and reform it, otherwise 
they forfeited 100/. to the Crown by custom. 
Jenk. Cent. 71. 

Jmdices non tenentur eemrimere caueam sentem^ 
iise sum. Jenk. Cfent. 75.—(Judges ore 
not bound to explmn the reason of their sen¬ 
tence.) 

JUDICIAL AUTS, numerous statutes giving 
summary power to justices of the peace; 
and that certain acts shall only be valid if 
done by two magistrates. If it be only a 
ministerial act, it is not requisite that the 
two magistrates should be together at the 
time of doing the act; if it hojudicitd, they 
must. 


JUDICIAL AUTHORITY, the power of a 
Judge. 

There is a wide distinction between a spe¬ 
cial authority to act under particular cir- 
cumsiances, and a judicial authority to act 
in particular cases. So long in either case 
as the party acts within the limits of his 
authority, he is, of course, justified in what he 
does, and in either cas^ if he plainly exceed 
the limits of his authority, he is without jus¬ 
tification; the material difference is this, 
that in the former case, i. e., where he has 
a mere authority to execute, it is open to 
enquiry whether facts exist^ which war¬ 
ranted bis act; in the latter, where he acts 
judicially in a matter within his jurisdiction, 
bis adjudication is usually conclusive upon 
the question, whether the particular facts 
warranted that judgment, ana to protect him 
from an action of trespass. 3 IStark. Evid. 
1140, q. 

JUDICIAL COMMITfEE OF THE PRIVY 
(XIUNCIL, a tribunal established in its 
present form by 2 & 3 Wm, IV., c. 92; 3 & 
4 Wm. IV., c. 41; and 6 & 7 Viet., c. 38, 
for the disposal of appeals and such other 
matters as the Queen in Council may refer 
to them. 

** It is admirably' adapted,” said Lord 
Lyndhurst, ” for the business it has to per¬ 
form. There are various kinds of law agi¬ 
tated and discussed, considered and decided 
before the tribunal. Questions of civil and 
ecclesiastical law come before it. There are 
Judges who have been brought up in prac¬ 
tising and administering the civil and eccle¬ 
siastical laws; and when questions of this 
kind arise, their attendance is required, and 
they form part of the court for deciding 
these questions. Then there are questions 
of what in England is called Equity. There 
are Judges from the Equity (Courts members 
of thu tribunal; and wnen questions of that 
kind are discussed, their attendance is re- 
opired, and they form part of the court. 
Agaio, questions of common law are con¬ 
sidered and decided. There are- members 
of that court who are Judges of common 
law; and they attend on these occasions to 
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assiat in decuion. Nay, more, there are 
uestions of Hindoo and Mahometan law 
iacutsed before that tribunal; the reanlt of 
which is of the utmoat importance to the 
partiea. The court has then the aa8i«tance 
of persons, who, havingr practised as Judges 
in India, are familiar with such questions.** 
Debates, 12 JnrU, 1842. 

JUDICIAL DOCUMENTS, proceeding re- 
lating to litigation. They are divided into 
(1), judgments, decrees, and verdicts; (2). 
depositions, examinations, and inquisitions 
taken in the course of a legal procees; (3), 
writs, warrants, pleadings, hills, and answers, 
&c., which are incident to judicial proceed¬ 
ings. 1 Stark. Evid. 252. 

JUDICIAL WRITS, those writs which issue 
from the court in which proceedings are 
commenced under its seal, and tested in the ; 
name of its chief Judge, contradistinguished 
from original writs which issue out of the 
Court of Chancery. I 

■Judiei ojichm suum excednUi non paretur, 
Jenk. Cent. 139.—(To a Judge exceeding 
his office, there is no obedience.) 

Judiei satis pana est quod Deum kabet uUorem, 

1 Leon. 296.—(It is punishment enough for 
a Judge, that he has God as his avenger.) 

Judicia in eurid regis non adnihileniur, sed stent 
in rohore suo quousque per errorem out at* 
iinctum adnuUentur. 2 Inst. 539.—(Judg- 

( mencs in the King's Court, are not annihi¬ 
lated, but remain in force until annulled by 
error or attaint) 

Judicia in deliberatUmibus crehro maturescunt, 
in accelerateprocesstt nunquam. 3 Inst. 210. 
—(Judgments become frequently matured 
by deliberations: never by hurried process.) 

JutUcia posteriora sunt in lege /ortiora, 8 Co. 
97.^(The latter decisions are the stronger 
in law.) 

Judicia sunt tanquam juris dicta, et pro veri- 
tate accipiuntur. 2 Inst. 637*—^Judgments 
are, as it were, the dicta of the law, and are 
* received as truth.) 

Judiciis posterioribus fides est adhibenda. 13 
Co. 14.—(Credit is to be given to the latest 
decisions.) 

Judids est judicare secundum aUegata et pro¬ 
bata. Dyer 12.—(It is the duty ot a Judge 
to decide according to facts alleged and 
proved.) 

Judids offidum est opus did in die suo perficere. 

2 Inst. 256.—(It is the duty of a Judge, to 
finish the work of each day, wiihin that day.) 

Judids offidum est ut res ita tempora rerum 
queerere, quscsiio tempore tutus eris. C !o. Lit. 
I7L—'(It is the dut^ of a Judge, to inquire 
as well into the time of things, as into 
things themselves; by inquiring into the time, 

‘ you will be safe.) 

Judidum h non suo judiee datum nuUiusest 
momenti. 10 Co. 76.—(A judgment given 
by an improper Judge is of no moment.) 

Judidum est quasi juris dictum. Co. Lit. 168. 
-^Judgment is, as it were, a dictum of law.) 

Judidum lum debet esse iUusorium: suum effec* 
turn habere debet. 2 Inst. 341.—(A judg¬ 
ment ought not 10 be illusory ; it ought to 
have its consequence.) 


Judidum redditur ta tnotftfm, ta prusumpAme 
legis. Oi. Lit. 248.—(Judgment, in pre¬ 
sumption of law, is given contrary to iodi- 
nation.) 

Judidum semper pro veritaie aedpitur. 2 Inst. 
380.—(Judgment la always taken for truth.) 

JUDICIUM DEI [judgment of God],a term 
applied by our ancestors to the now probibi- 
tea trials of secret crimes; as those hr 

I arms and single combat; and the ordeals, 
or those by fire or red-hot plotigh-shares,hv 
plunging the arm into boiling water, or the 
whole body into cold water; in hopes God 
would worlt a miracle, rather than safer 
truth and innocence Co perish. Si super 
defenders non possii, judseio Dei, sdL ops 
vel ferrotjleret de eo jusHHa. These coi- 
toms were a tong time kept up even amoaf 
(Christians; and they are still now io me 
among some nations. Trials of this sort were 
usually held in churches in presence of the 
bishops, priests, and secular Judges; after 
three days* fasting, confession, commoaioD, 
and many adjurations and ceremonies, de¬ 
scribed at large by Du Cange. Enege. Loud. 

JUDICIUM PARIUM, the judgment of one's 
peers. 

JUGULATOR, a cut-throat or murderer. 

JUGUM TERR£, a yoke of land, eontaioio^ 
half a plough-land. Domesday. 

JUNCARE, to strew rushes. Pat. 14 Ed. 1. 

JUNTA, or JUNTO [Iial.], a select council 
for taking cognizance of affairs of great 
consequence, requiring secrecy. 

Jura eeclesiastica limitata sunt infra Imiia 
separatos. 3 Bulst. 53.—(Ecclesiasticillaws 
are limited within separate hounds.) 

Jura eodem modo destruuntur quo etmstitumUtr. 
—(Laws are abrogated hy the same oieaos 
by which they were made.) 

Jura naturm sunt immutabilia.^-(Jhe laws of 
nature are unchangeable.) 

Jura pubtiea anteferenda privatis. (^. Lit. 
130.—(Public rights arc to be preferred to 
private.) 

Jura publica ex privato promiseue deddi aoa 
debent. Co. Lit. 181, b.—(Public rights ought 
not to be promiscuously decided out of > 
private transaction.) 

Jura regis spedalia non ooneeduntur per gen- 
raliu verba. Jenk. (Dent. 103 —(The special 
rights of the king are not affected by ge¬ 
neral words.) 

Juramentum est indivisibUe, et wow est udmS- 
tendum tti parte verum et tia parte fdsum- 
4 Inst. 279.—(An oath is indivi«ible; it is 
not to be received as partly true and partly 
false.) 

Jura sanguinis nuUo jure dvili duimi possuni. 
Baron.—( i'he rights of blood can be takes 
away by no civil law.) 

Jurats creditur t« judido. 3 Inat. 79.^(iB 
judgment, credit is given to the awearer.) 

Juratores debent esse vidni, seffidestrs, d 
minus suspecti, Jenk. Oni. 141 .—(Jorun 
ought to he neighbours, of sufficient estate, 
and free from sntpicion.) 

Jurare est Deum in testem vocare, et est aefas 
(&dni cuUus. 3 Inst. 165.—(To swear, is to 
call God to witness, and is an act of religioB') 




JUR 


( 346 ) 


JUR 


JURAT, the EDemorandam of the time, place, 
and penrin before whom an affidavit ii 
fwora. There muil be Dtither efaaure nor 
ioterlineation in it. 

JURATA, the jury clause in a Nm Prnu 

JURATION, the act of swearing; the ad¬ 
ministration of an oath. 

JURATOR, a juror. 

JURATORY CAUTION, a proceeding in 
Scotch law. 

JURATS, officers in the nature of aldermen, 
sworn for the goremment of many corpo¬ 
rations. 

JwntortM nmt jwHett faeti, Jenk. Cent. 68. 
HJnries are the Judges of fact.) 

Jsn ton ut cofMORum quod aHquu aooegsorku 
m curid regit convimeatur antequam aUquis 
^ facto fierii aitinehu. 2 lust. 186.—(It 
is not consonant to justice, that any acces¬ 
sory shoold be convicted in the King’s Court, 
before any one has been attainted of the 
fact.) 

JURE EMPHYTEUTICO (by the law of 
rents and services). 

JURIDICAL, acting in the distribution of 
justice. 

JURIDICAL DAYS, days in court on which 
the laws are administered. 

JURIS(X>NSULT, one who gives his opinion 
on cases of law. 

JURIADiCTlON, legal authority; extent of 
power. 

There are three sorts of inferior jurisdic¬ 
tions : 1. To hold plea$, which is the lowest, 
and a party may either sue there or in the 
Queen’s Con rts. 2. The eopwizanoe of pleas, 
by which a right is vested in the loru of a 
fnmehise to hold pleas, and he is the only 
pennn who can take advantage of it, by 
cjaimtng his franchise. 3, An exempt juris- 
diction, as where the Crown grants to some 
city, that its inhabitants shall be sued within 
such city, and not elsewhere. 3 Salk, 79. 

Jerisdietio est potestas de pubUeo mtroducta 
cm necessitate jnrisdieendi. 10 Co. 73.— 
(Jorisdiction is a power introduced for the 
public good, with the necessity of expouod- 
iog the law.) 

hrisdietio istms eurise CB,R.J est oripinalis 
wa ordmaria, et non delegata: destgnatio 
Jastieianorum est A regi, jurisdietio verb 
ordmaria A lege. 4 Inst. 74.—(The jnris- 
dictioo of this Court (Queen’s Bench) is 
original or orrlinary, and not delegated; the 
nomtnacton of the Judges is from the king, 
bat their ordinary jorisdictiun is from the 

Jnii pectus in exseutione eonsistit, Co. Lit. 
^.—Criie effect of law consists in execu¬ 
tion.) 

JURISINCEPTOR, a student of the civil 

liv. 

jurisprudence, the science of law. 

Jwupmd^ta /eytt eomwmnis AngUss est sown- 
Its foetottf et eopiosa. 7 Co. 28.—(The 
jnriapradence of Che common law of Eng- 
laiid, is a social and copious science.) 

JURIST, a civil lawyer; a civilian. 


JURIS UTRUM, an abolished writ which lay 
for the parson of a church, whose predeces¬ 
sor had alienated the lauds and tenements 
thereof. F. N, B. 48. 

JURNEDUM, a day’s travelling. 

JUROR, one who serves on a jury. 

JURORS* BOOK, a list of persons qualified 
CO serve on-juries. 

JURY [jurata. Lot,, jurd, Fr.], a company of 
meu sworn to deliver a verdict upon such 
evidence of facts as shall be delivered to them 
Coaching the matter in question. ** In this 
recess of the jury,” observes Hale (Com. 
Law,e, 12,111), **they are to consider the 
evidence, to weigh the credibility of the 
witnesses and the force and efficacy of their 
testimomesi wherein, as 1 before said, they 
are not precisely bound to the rules of the 
civil law, viz., to have two witnesses to prove 
every fact, unless it l»e in cases of treason, 
nor to reject one witness because be is 
single; or always to believe two witnesses, 
if the probability of the fact does not upon 
other circumstances reasonably, encounter 
them; for the trial is not here simply by 
witnesses, but by jury; nay, It may soful out, 
that a jury upon their owu knowledge may 
know a thing to be false that a witness 
swore to be true, or may know a witness to 
be incompetent or incredible, though nothing 
be objected against him, and may give their 
verdict accordingly.” 

Trial by jury was, no doubt, an institution 
of progressive growth, and its principle may 
be traced to the earliest Anglo-Saxon times. 
One of the judicial customs of the Saxons 
was, that a man might be cleared of an ac¬ 
cusation of certain crimes, if an appointed 
number of persons ijuratores), came forward 
and swore to a veredictnm that they believed 
him innocent of the allegation. It is re¬ 
markable that for accusations of any conse¬ 
quence among the Saxons on the continent, 
twelve juratores were the number required 
for ao acquittal. Similar customs may be 
observed in the laws of the continental Angli 
and Frisionet, though tbe number of jura- 
tores varied in certain cases; fur in the laws 
of the Ripuarii we find that in certain cases 
tbe oaths of even sevenit^iwo persons were 
necessary for an acquittal. 

Dr. Pettengsl, in his inquiry into the use 
and practice of juries among the Greeks and 
Romans, deduces the origin of juries from 
these ancient nations. He be^ns with de¬ 
termining the meaning of the word Bucaerm 
in the Greek, and judiees in the Roman 
writers. The common acceptation of 
these words (says he), and the idea generally 
annexed to them, is that of preMents of 
courts, or, as we call them, judges; as such 
they are understood by commentators, and 
rendered by critics.” Dr. Middleton, Arch¬ 
bishop Potter, and other philologists, so 
reader these terms. It is submitted that 
this it an erroneous signification, for the 
presidents of the courts in criminal trials at 
Athens were the nine arclions, the one pit- 
siding being called Bucoffrkptov, or 
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prendent of the coart. Tlie archoii, pro¬ 
perly so called^ had belonging; to hU depart¬ 
ment all papil^ and heritable catues; the 
or rex eacromm, the chief priest, 
all cases where religion was concerned { the 
polemarchus, or general, all military cases; 
and the six thesinothetse, the other ordinary 
suits. Wlienerer, then, the Mpet Sunarai, 
or judicial men, are addressed by the Greek 
nation, they are not to be understood to be 
the presiding magistrates, but another class 
of men, who were to enquire into the state 
of the cause before them, by witnesses and 
other methods of arriving at truth; after 
encfuiry made and witnesses heard, to report 
their opinion and verdict to the president, 
who then declared it. When the Greek 
orators, therefore, addressed the Mots 9t» 
Koarai, as we see in Demosthenes, OBschines, 
and Lysias, we are to understand it in the 
same sense, as when our counsel at the bar 
say, Gentlmex of the jury. 

So likewise among the Romans theyadicer 
never signified judges of the bench or presi¬ 
dents of the court, but a body or order of 
men, whose office in the courts of judicature 
was distinct from that of the prmior or judex 
gueetionis, which answered to our Judge of 
the bench, and was the same with the archon, 
or hyepinf tueaartiptov of the Greeks; whereas 
the duty of the judices consisted In being 
impannelled, challenged, and sworn to try 
uprightly the case before them; and, when 
they had agreed upon their opinion or ver¬ 
dict, to deliver it to the president, who was 
to pronounce it. This kind of judicial pro¬ 
cess was developed in the Athenian polity of 
Solon, and thence copied into the Roman 
republic. 

When the Romans were settled in Britain, 
as a province, they carried with them their 
jura and inaUtuta, their laws and customs, 
which was apractice essential to all colonies; 
hence the Britains, Germans, and Gauls 
learned the Roman laws and customs, and, 
upon the irruption of the northern nations 
Into the southern countries of Europe, the 
Roman institutions remained when the power 
that introduced them was destroyed. Indeed 
Montesquieu tells us, that under the first race 
of kings in France, about the fifth century, 
the Romans that remained and the Burgun¬ 
dians, their new matters, lived together 
under the same Roman laws and police, and 
particularly the same forms of judicature. 
And, speaking of those timet, he mentions 
the pairea or hommea de fief homagers or 
peers, which, in the same chapter, he calls 
juyestjudgeap or jurymen; so that we hence 
see how at that time the hommes de fief or 
men of the fief, were called peers, and those 
peers were juges or jurymen. These were 
the same as are called in the laws of the 
Confessor pera de la teuuret the peers of the 
tenure, or homagers, out of whom the jury 
of peers were chosen to try a matter in dis¬ 
pute between the lord and his tenant, or any 
other point of controversy in the manor. So, 
likewise, in all otber parts of Europe where 


the Romans had been, the Goths meoeediB^ 
them continued to make use of the nise 
laws and institutions which they hwad to | 
have been already established. i 

All persons between twenty-one lad 
sixty, possessing the necessary qnsfificitioa 
(presently stated), may be jnn^ with the 
following exceptions : viz., ahens, nsless 
on a jury de medietaie lixfun; penoss 
attainted of treason, felony, or mfiwoss 
crime, unless pardon^; ontUws, excosMii- 
nkated persons, or women, unless on t mil 
de ventre inapiciendo. 

Those exempted from serving are peen, | 
Judges of the courts of record at We»tiiii»> 
ater, clergymen in holy orders, qualified 
Roman Catholic clergymen, qualified Pro¬ 
testant dissenting clerOTmen, seijeaats and 
barristers at law actuaU^ pracdsing, docton 
and advocates of the civil law actually prac¬ 
tising; attomies and i^octors, ddj ad¬ 
mitted and actually practising; officen of the | 
superior courts, coroners, gaolers, and keep- { 
era of houses of correction, memben a^ | 
licentiates of the Royal College of Phyii- | 
clans in London, actually practising; nr- 
geons who are members of one of the 
Royal Colleges of Surgeons in Londw, 
Edinburgh, or Dublin, and actually prac¬ 
tising; apothecaries certificated by the cooit 
of examiners of the Apothecaries* Companj, 
and actually practising; officen of the navy 
and army on full pay; pilots licensed I 7 
the Trinity House of Deptford, Hnll, or 
Newcastle; masters of ships in the buoy 
and light service, and pilots licensed 
the lord warden of the cinque ports, w 
under any act of Parliament or cmiiter is 
any other port; the hoosehold aerviau of 
her Majesty ; officers of the costoms or 
excise; sheriffs* officers, high consubles, 
parish clerks, and persons in the service of 
the Post-office. 

In Middlesex, no person shall be retarned 
to sjerve on a jury at Niai Priux, who has 
served as a juror in either of the two pre- 
ceding terms or vacations, having the sbe- 
riffis certificate of having so served; and 
no person shall be returned to serve on s 
jury at the assizes, who has before served on 
a jury in Yorksl^e witliin font yean, in 
Wmes, or in the county of Hereford, Cam* 
bridge, Huntingdon, or Rutland, within one 
year, or in any other county within two 
years, having the sheriff’s certificate of 
having so served, wliich certificate the sbe- 
riff is bound to give to every common juror 
serving or attending as such, bat not to 
grand or special jurors. 6 Geo. /F., c. 60, 
§ 2 . 

Every man between the ages of twenty- 
one and sixty, who shall have, withiatbe 
county in which he resides, in his own name 
or in trust for him, lOf. by the year, above 
reprizes, in lands or tenements freehold, 
copyhold, or enstomary tenore^ or of 
ancient demesne, or in rents issning out of 
such lands or tenements, as in ianjb, tene¬ 
ments, .and rents taken together in fet- 
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siinpie, fee-Uil, or for the life of bimielf or 
Bome other person; or who shall have, 
within the same county, 20/. by the year, 
above reprises, in lands or tenements held by 
lease for twenty-one years or longer, or for a 
term of years determinable on any life or lives, 
or who, being a householder, shall be rated 
or assessed to the poor-rate or to the inha¬ 
bited house doty, in Middlesex, on a value 
of not leas than SO/,, or in any other county 
on a valne of not less than 20/., or who shafl 
occnpy a house containing not less than 
fifteen windows, shall be qualified to serve 
on juries. 

In London a juror most be a householder, 
or the occupier of a shop, warehouse, count¬ 
ing-house, chambers, or office, for the pur¬ 
pose of trade or commerce within the said 
city, and have lands, tenements, or personal 
estate of the value of 100/. 

All those descrilied in the jurors’ book as 
esquires, or persons of higher degree, or as 
bukers or merchants, shall be qualified and 
liable to serve on special juries, and the 
sheriff or under-sheriff shall set down their 
names in alphabetical order, in a list to be 
called ** the special jurors’ list,” and shall 
prefix to each name a number, which num¬ 
bers shall alao be written out on distinct 
pieces of parchment or card, and put into a 
drawer or box, to be kept for the purpose of 
nominating special juries. 

If any roan, summoned to attend on a 
jnry, shall not attend in pursuance of such 
summons, or being thrice called, shall uot 
soswer to his name; or if any such man, or 
sny talesman, after being called, shall be 
present, but not appear, or after appearance 
shall wilfully withdraw himself from the pre¬ 
sence of the court, the court shall set such 
fine upon him as the court shall think fit, 
sad in the case of a viewer not less than 10/., 
unless some reasonable excuse be proved by 
oath or affidavit; or, upon such aefault, at 
the execution of a writ of enquiry, the under- 
theriff, &c., may seta fine not exceeding 5/. 

In civil causes a jury may tie either com- 
or cpedaL In criminal causes there are 
both the f^and and petit jury. See Grand 
Jury; Special Jort. 

JURY.^X, the place in court where the jury 
rit. 

JURY-MAN, one who is impannelled on a 

JURY PROCESS, the writ for the summoning 
of a jury. They are the dUtringne or habeac 
corpora Juratorum, and the venire facias. 
Chit. j4rch. Prac. 249. 

JUS, law, right, equity, authority, and rule. 

^ A ^roan magistratus generally did not 
investigate the facts in dispute in such mat- 
ten as were brought before him; he ap¬ 
point a judex for tliat purpose, and gave 
hiai instructioos. Accordingly the whole of 
civil procedure was expressed by the two 
phrases Jos and Jndieiumj of which the 
former comprehended all that took place 
before the magistratus (injure)^ and the latter 
ril that took place before the judex (jnjudi^ 


do). Originally, even the magistratus was 
called judex, as, for instance, the consul and 
praetor (Lio. iii. 66); and under the empire, 
the term judex often designated the prseses. 
Smithes Diet, ef Antiq. 

All law {jus) is distributed into two parts 
—Jst# Gentium and Jus Civile—wA the 
whole body of law peculiar to any state, is 
its Jus Civile {Cic. de Oral. i. 44). The 
Roman law, therefore, which is peculiar to 
the Romau state, is its Jus Civile, sooietimes 
called Jus Civile Romauorum, but more 
frequently designated by the term Jus Civile 
only, by which is meant, the Jus Civile of 
the Romans. 

The Jns Gentium is viewed by Gaius as 
springing oat of the Naturalis Hatio, common 
to all mankind, which is still more clearly 
expressed in another passage (i. 89), where 
he uses the expression omnium civitatum 
juSf** as equivalent to the Jus Gentium, and 
as founded on the Naturalis Ratio. 

The Natitrale Jus and the Jus Gentium 
are therefore identical. Cicero {Off. iii. 6) 
opposes Naiura to Leges, where he explains 
Natura by the term Jus Gentium, and makes 
Leges equivalent to Jus Civile. 

In the Partitiones (c. 37), he also divides 
Jos into Natura and Lex. 

There is a threefold division of Jus made 
by Ulpiau and others, which is as follows 
Jus Civile; Jus Gentium, or that which is 
common to all mankind; and Jus Naturale, 
which is common to man and beasts. The 
foundation of this division seems to have 
been a theory of the progress of mankind 
from what is commonly termed a state of 
nature; first to a state of society, ami then 
to a condition of independent states. This 
division had, however, no practical applica¬ 
tion, and must be viewed merely as a curious 
theory. 

The Jus Civile of the Roroaus is divided 
into twa parts—Jus Civile in the narrower 
sense; vad Jus Pontificium, or the law of 
religion. This opposition is sometimes ex¬ 
pressed by the words Jus and Fas {Fas et 
jura sinunt. Virg. Georg., i. 269); and the 
law of things not pertaining to religion, and 
of things pertaining to it, are also respec¬ 
tively opposed to one another by the terms 
Res Juris Humaniet Dhini{lnstit. ii. tit, 1). 

The terms Jus Scripium and Non Scrip- 
turn, as explained in the Institutes (i. (iu 2), 
comprehended the whole of the Jns Civile; 
for it was all either Scriptuin or Non Scrip- 
ittin, whatever other divisions there might 
be {Ulp. Dig. 1, tit. 1, § 6). Jus Scriptmn 
comprehended everything, except that ** quod 
usus approbuvit.** This division of Jus 
Scriptum and Non Scriptum does not appear 
in Gaius. It was borrowed from the Greek 
writers, and seems to have little or no prac¬ 
tical application among the Romans. 

There is another division of the matter of 
laiv which appears among the Roman jurists, 
viz., the Law of Persons, the Law of Things, 
which is expressed by the phrase **jus quod 
ad res pertinet ,**’ and the Law of Actions, 
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quod ad acthneg pertinet** {Gmuif i. 8). 
Smithes Diet. ofAntiq, 

JUS ACCRCSCENDI, the right of eorviror- 
ship. See Joint-tbranct. 

Jug ttvcregcondi iaier mereatoreg heum non 
hahef, pro benOficto commercii. Go. Lit. 182. 
—(The right of survivorship does aot exist 
among merchants for the benefit of com¬ 
merce.) 

Jut accregeendi prggfertur oneribug. Go. Lit. 
185.—(The right of survivorship is preferred 
to incumbrances.) 

Jut accretcendi praftriur ultima wduntatL 
Go. Lit. 185, b.—(The right of survivorship 
is preferred to the last wm.) 

JUS AD REM, an inchoate and imperfect 
right; such as a parson promoted to a 
living acquires by nomination and institu¬ 
tion. 

JUS ^SNECI^, the right of primogeniture. 

JUS ALBINATUS, the droit d'aubaines which 
see. 

JUS ANGLORU.VJ, the laws and customs of 
the West Saxons, in the time of the Hep¬ 
tarchy, by which the people were for a long 
time governed, and which were preferred 
before all others. 

JUS CIVILE, the interpretation of the laws 
of the twelve tables, and now, of the whole 
system of the Roman laws. j 

JUS CIVITATIS, the freedom of the city of | 
Rome. It differs from Jut Qatritum, which 
extended to all the privileges of a free 
native of Rome. The difference is much 
the same as between denization and natu¬ 
ralization with us. 

JUS COM.V1UNE, the common law. 

JUS CORONiE, the right of the Crown. 

JUS GURIALITATIS ANQLLE, the cour¬ 
tesy of England: which see. 

JUS DELIBERANDI, that right which an 
heir has in Scotch law, of deliberating for a 
certain time whether he will represent his 
predecessor. 

Jut detcendit et non terra. Go. Lit. 345.— 
(The right descends, and not the land.) 

JUS DEVOLUTUM, the right of the church 
of presenting a minister to a vacant parish, 
in case the patron shall neglect to use that 
right within the time limited by law. 

JUS DUPLIGATUM, the right of possession 
as well as the right of property of a thing. 

Jut ett norma recti g et quicquid egt contra 
normam recti ett injuria, 3 Buis. 313.— 
(Law is a rule of right; and whatever is con¬ 
trary to the rule of right, is an injurv.) 

Jug eat iujurid non oritur, 4 Bing. 639.—(A 
right does not arise out of a wrong.) 

Jm FIDUGIARIUM, a trust. 

JUS FODIENDI, a right of digging. i 

JUS GENTIUM, the law of nations. 

JUS GLADII, the right of the sword; the exe¬ 
cutory power of the Sovereign. 

JUS HABENDl ET RBTINENDl, a right 
to have and to retain the profits, tithes, and 
offerines, &c., of a rectory or parsonage. 

JUS HiERBDITATIS, the right of inheri* 
tance. See Dbscbnt. 

JUS honorarium, the body of Roman 


law which was made op of edicts of the 
supreme magistrates, particularly the prae¬ 
tors. 

JUS IMAGINIS, the right of using pictarei 
and statutes amongst the Romans, and bad 
some resemblance to the right of bearing a 
coat of arms amongst us. 

JUS IN RE, a complete and full right. 

Jug in re inkarit ottibug ug^fructuarn.^K 
right in a thing cleaves to the penoo of ^ 
individual enjoying it.) 

Jutjurantd forma verbig dijfert, re coneeaitf 
kune enim gengum haberq debet, ut Deua ia- 
vocetur, Grotius, 1. 2, c. 13,.$ 10.—(The 
form of taking an oath differs in language, 
agrees in meaning; for it ought to have thii 
sense, that the Deity be invoked.) 

Jugjurandum inter aitog factum nee noeere ate 
prodegge debet, 4 Inst. 279.-*(An oath made 
by others ought neither to hurt nor profit.) 

JUS LIBERORUM, a privilege granted to 
such persons in ancient Rome as had three 
cliiidren, by which they were exempted from 
all troublesome offices. 

JUS M ARITI, a right a husband acquires to 
his wife's moveable estate, by virtue ot the 
marriage. 

JUS MERUM, pure or mere right. 

Jug naturale ett quod apud omnet iomaet 
eandem habet potentiam, 7 Go. 12.—(Na¬ 
tural right is that which has the same force 
among all men.) 

Jug nec infleeti gratia, ne frangi poteatia, 
nee adulterari peeunia potett: quw ti soa 
m*tdo oppreuum, ted detertum aui negUgen- 
tia astertHitum fuerit, nihil ett quod qtntquam 
ge habere cerium, aui h patre aceepturmn, 
aut liberie etee relieturum, arbitretur, Cic. 
—(Favour ought not to be able to bend 
justice, power to warp it, nor money to cor¬ 
rupt it; for not only by oppression, but by 
neglect and want of proper care, justice 
becomes so abused, that it seems as if no 
man held his rights secure, neither receiving 
the inheritance transmitted by his aoceston, 
nor being able to transmit bis own estate to 
his children.) 

Jug non hubenti, lute non paretur. Hob. 146. 
—(It is nut safe to obey him who has no 
right.) 

Jug non paiitur ut idem big eo/ucrriir.—(Lsw 
dues not suffer that the same thing be twice 
paid.) 

JUS PAPIRIANUM, the laws of Romalns, 
Numa, and other kings of Rome, collected 
by Sextus Papirius, who lived in the time of 
Tarquin the Proud. 

JUS PASGENDl, the right of graxing. 

JUS PATRONATUS, a commisiion granid 
by a bishop to some persona, usually his 
chancellor and others, of competent lean¬ 
ing, to enquire who is the rightful patron of 
a church. 3 Step. Com. 51/. 

JUS POSSESSlONlS, a right of possesskm. 

JUS POSTLIMINII, a right to a claim after 
re-capture. Maritime. Law, 

JUS PRiETORiUM, the discretion of the 
Piaeior in Roman law, as diatioguished from 
the leges or standing laws. See Civ a Law. 
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JUS PABCARIUM, a psecarioua or coiirte- 
oas ri)fht for which the remedy wu only by 
iaireaty or rrqa«*tt. 

JUS PRBSBNTATIONIS, « right of pre¬ 
senting. 

JUS PREVENTIONIS, the piefenible right 
of jnriadkcioo acqair^ by a coart in toy 
crate to which other courta ore equally 
compeCeat by haring exerctaed the first act 
of jnriidlction. Scotch Law, 

J$s ^mietacndi at imcorporale, Co. Lit. 86. 

--(The right of preaentation ia incorporeal.) 
Ju pchlieum pnvctormm paetU mutari noc 
pofat. —(A public ri^bt cannot be altered by 
the agreementa of pnvate perauna.) 

Ju pcbitecm et prwatum quod es naturclibui 
pfoeeptimutgentium^ out cicUibut at eolUe^ 
/a«, et quod in jure eeripto. Jus appeliatur 
id in lege Anglia rectum ate dicitur, Co. 
Lit. 158.—(Public and private law is that 
which ia collected from natural principlea, 
either of nations or in atatea, and what is in 
written law. That h called jua, which by 
the taw of England ia said to he right.) 
JUS RBCUPERANDI, INTRANDI, Ac., a 
right of recovering and eatering land, &c. 
JUS RELIGTiE, the right of a wife in her de- 
ceaied husband’s peraonalty; if there be 
children, she ia entitled to a third of it $ if 
there l»e none, to a half. 

Jw retpicU e^uitatem, Co. Lit. 24.—(Law 
regards cqniiy.) 

Jei Mcpereemiene anctori acereuit iuccenori .— 
(A right growing to a poaaeaaor acemea to 
(be succetsor.) 

JUS TERTII, rile rq^ht of a third party to at¬ 
tach money belonging to hia debtor, &c., in 
the bands of another peraon. 

Jif tettamenierum pertinet ardinerio. 4 H. 7$ 
13, b.—(The right of teatamenta belongi to 
the ordinary.) 

Jw triplea e$t$ preprietatiif peueaionh, et 
pouibilitntie. —(Right u threefold; of pro¬ 
perty, of poaaeaaiiHi, and of poaaibility.) 

JUS VENANDI ET PISCANDI, the right 
of bunting and fiahing. 

Jm nendit quod uiue epprobaeit, Elleam. 
Pusin. 36.—(The law diapenaea %vhat use 
has approved.) 

JUS FA, a certain roeaaure of liquor, being as 
mach as waa aufficient to drink at once. 
Mon. Angl, I. i. p. 149. 

JUSTICE [/ua/sfta, Lat.], the virtue by which 
we give to every man what ia hia due, op¬ 
posed to injury or wrong. It ia either di$^ 
fri6a/fiw, belonging to roagiatratea, or com- 
wUtUitfe, reapecting common transactions 
among men. 

JUSITCBMBNTS, all things appertaining to 
justice. 

JUSTICES, officers deputed the Crown to 
administer justice and do right by way of 
judgment. All the Judges of the superior 
courts are sometimes called justices, but the 
ward is now chiefly employed to mean those 
petty magiatrates who ait to administer 
summary justice in minor matters, and who 
are commonly called justica of the peace. 
The Queen’s Majesty is, by her office and 
principal conservator of the 


peace within all her dominions, and may 
give anthority to any other to see the peace 
kept, and to punish each as break it, hence 
it M criled the Queen’s peace. Also, all the 
superior Judges are. conservators of the 
peace; but justicea of the peace, properly 
80 called, are appointed by the Queen’s spe¬ 
cial commission under the Great Seal, the 
form of which was settled by all the judges 
in 1690, and continues, with little alteration, 
to this day. This appoints them all, jointly 
and severally, to keep the peace in the par¬ 
ticular county named; and any two or more 
of them to inquire of and determine felonies 
and other miademeanonra in such county 
committed, in which number some particular 
jusrices, or one of them, are directed to be 
always included, and no business done with¬ 
out their presence, the words of the commis¬ 
sion running thus :—quorum aliquem vatrum, 
A., B., (C., D., &c., tffMMi eiae volumus, 
whence the justices so named are uiually 
called justices of the quorum. When any 
justices named in the commission Intends to 
act under it, he sues out a writ of dedimue 
potatatem from the clerk of the Crown in 
Chancery, empowering certain persons there¬ 
in named, toadininister theusualoaths to him, 
t. e., an oath of office and of qualification as 
to estate, to which are added the oaths of 
allegiance, supremacy, and abjuration, which 
done, he is at liberty to act. These justices 
(some particular classes of them excepted) act 
gratuitously, receiringj neither salary nor 
fees. 

The 18 Geo. ll.» c. 20, enacts that every 
justice of the peace acting for a couaty (ex¬ 
cept such privileged persons as therein ex¬ 
cepted) must have in possession, an<l for 
his own benefit, an estate, either legal or 
equitable, of freehold, copyhold, or customary 
tenure, in fee, for life, or such terms of years 
as in the act specified, of the clear yearly 
value.of l(X)f., or a reversion or remainder 
expectant upon such lease as in the act 
mentioned, with reserved rents of the clear 
yearly value of oOOJ. per annum. To prevent 
improper practices, the 6 & 7 Viet., c. 73* § 
33, provides that no attorney or solicitor 
shall be capable of being a justice of the 
peace for any county during such time as he 
shall practise as an attorney or solicitor. 
The office subsists during tbe Crown’s plea¬ 
sure, and is determiosble (1), by demise of 
the Crown; (2), by express writ under tbe 
Great Seal; (3), by wntofsupersedeaa: (4), 
by a new commission; (6), by accession of 
the office of sberiflT, during tbe year of the 
sbrievaUy. 

As to justices in boronghs, see 4 & 5 Wm. 
IV., c. 27; 5 & 6 Win. IV., c. 76; 6 & 7 
Wm. IV., c. 105; and in and near tbe me¬ 
tropolis, 10 Geo. IV., c. 44; 2 & 3 Viet., 
cc. 47, 71, and 94; 3 & 4 Viet., c, 84. 

Tbe power, office, and duty of a Justice of 
the peace depend on his commission and on 
the several statutes wbicli have created ob¬ 
jects of his jurisdiction. The 5 & 6 Vici., c. 
38, defines the jurisdiction of justices at 
quarter sessions. 
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One calendar month’s notice of action 
rauft be f(ifen to a jiiitiee of the peace before 
suing^ him for any act done in hi| official 
character, and the action must be brought 
within two years, or, in case of continuing 
damage, then within one year after such 
damage shall have ceased. 5 & 6 Viet., c. 
97, H 4 and 5. 

JUSTICE-SEAT, the principal conrt of the 
forest. 

JUSTICEK. administrator of justice. 

JUSTICESHIP, rank or office of a justice. 

JUSTICIABLE, proper to be examined in 
courts of justice. 

JUSTICIAR, an officer instituted by William 
the Conqueror; a lord chief justice. 

JUSTK/IARY, a lord chief justice. 

justiciary. High Court of, the supreme 
criminal court of Scotland, composed of live 
of the Lords of Session, added to the Lords 
Justice-general and Justice-clerk; of whom 
the Lord Justice-general, and in his absence 
the Lord Justice-clerk is president. Its 
jurisdiction extends to the whole of Scot¬ 
land. It has also the power of revising the 
sentences of all the Scottish inferior criminal 
courts, and from it there is no appeal what¬ 
ever. 

JUSTICIATUS,judicature; prerogative. 

JUSTICIES, a writ directed to the sheriff iu 
some special cases, by virtue of which he 
may hold plea of debt in his county-court 
for a large sum; whereas, otherwise, by hit 
ordinary power, be is limited to sums under 
405. F. JV. E. 117; 3 BL Com. 36. 

As the sheriff cannot, tiy this process, or 
the judgment to be obtained thereupon, 
arrest the defendant’s body, but only take 
bis goods; and as the cause may be removed 
at the defendant’s pleasure into the snperior 
courts, this process is not very much in use. 

JUSTIFIABLE HOMICIDE, the kiUmg of a 
human creature, without incurring any l^al 
guilt. It is of various kinds :— 

1. Such as is occasioned by the due exe¬ 
cution of public justice, in putting a male¬ 
factor to death who has forfeited his life by 
the laws of his country. 

2 . It may be committed for the advance¬ 

ment of public justice, as in the following 
instances :^(a) Where an officer or his as¬ 
sistant, in the due execution of his office, 
either in a criroiaal or civil case, arrests or 
attempts to arrest a party who resists, and is 
consequently killed in the struggle. (iS) In 
case of a riot or rebellious assembly, the 
officers endeavour^ to disperse the mob 
are justi 6 able in hilli^^ them, botii at com¬ 
mon law and by the Riot Act, 1 Geo. 1., c. 
5. ( 7 ) Where the prisoners in a gaol 

assault the gaoler or officer, and he in his 
defence kills any of them, it is justifiable, 
for the sake of preventing an escape, (fi) 
Where an officer or his assistant, in the due 
execution of his office, arrests or attempts to 
arrest a party for felony, or a dangerous 
wound given, and the party having notice 
thereof, flies, and is killed by such officer or 
assistant in pursuit, (f) Where, upon such 


oflfence as last described, a private penon, 
ill whose sight it has committed, 
arrests or en&avours to arrest the offender, 
and kills him in resistance or flight under 
the same circumstances as above mentkined, 
with regard to an officer. 

3. when committed for the prevendoo of 
any forcible or atrocious crime, but not of 
any crime unarcompanied by force. 

4. Where two persons being shipwrecked, 
and getting on the same piank, but fiaffing 
it not able to save them both, one of fliem 
thrusts the other from it, whereby he ii 
drowned, which is in pursuance of the gicst 
universal principle of self-preservation. 4 
St^. Com. 97 . 

JUSTIFICATION, a muntaining or showi^ 
a sufficient reason in court why the defend¬ 
ant did what he is flailed to answer. 

JUSTIFIGATORS, a kind of compuigaton, 
or those that by oath justified the innocence 
or oaths of others, as in the case of waging 
at law. 

JUSTIFYING BAIL, proving the auffidenej 
of bail or sureties in point of property, &c. 

JUSTINLANIST, a civilian; one who studies 
the civil law. 

JUSTi riA, a statute law, or ordinance. Abo, 
a jurisdiction, or the office of a Jadgi& 

Jastitia debet eue libera^ quia nihil fsiyiniti 
oenaUJuMtitia : plena, quiajuMtUm non debt! 
ciaudicare ; et celerie, quia dilatia eti ssw- 
dam neg^th. 2 Inst. 56.—(Justice oogntto 
be unbought, liecause nothing is more hate¬ 
ful than veital justice ; free, mr justice ought 
not to shut out; and quick, for delay b s 
certain denial.) 

Juititia e§t duplex ; viz., severh punieui et mi 
preeveniene. 31 nst. Epil.—(Justioe is dout^; 
puaiabing with severity, preventing with 
lenity.) 

Juititia e$i virtue excellens et AlHuima esweb- 
eene. 4 Inst. 58.—(Justice u excelleot 
virtue, and pleasing to the Moat High.) 

Juititia Jirmntur iolium. 3 InsL 140.—(Jus¬ 
tice strengthens the throne.) 

Juititia nemini neganda eet. Jenk. Cent 
178.—(Justice is to be denied to none.) 

Juititia non ett neganda, non differtmdm. Jenk. 
Gent 93.—(Justice is neither to be denied 
nor delayed.) 

Juititia non novit pattern nee mntrem, idam 
veritatem epectat juititia.' 1 Bulat 199.— 
(Justice knows neither father nor mother; 
justice regards truth alone.) 

Juiticiarii tdnquamjueii in eonereio, jatddeni 
de banco, dieti, nunquam Jndieei do haan. 
Co. Lit. 7L h.—(Justices, from **juMd in 
concreto*' called justices of the bendi, never 
Judges of the bench.) 

JUSTITIAM FACERE, to hold a plea of soy- 
thiog. 

JUSTiTIUM, a ceasing from the proaec^sn 
of law, and exercising justice in places judi¬ 
cial. Cowell. 

JUSTS, or JOUSTS, exercises between niir- 
tial men and persons of honour with spears 
*011 horseback; differing from tournamaUf 
which were military contentious, and cos* 
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KEE 

sisted of many men in tfoopa. 24 Hen. | 
VIII., c. la 

Jnttum e#» esi aUfutm midenittum martuum I 
/(teere boifttnium, pfi pro totd vUd iudpro 
legiiimo habetmr. 8 Co. 10i.«->(4t in not 
just to make a man, who all his life has been 
accounted legitimate, a bastard after his 
death.) 

JUVERNA, an ancient name of Ireland. 

JUXTA FORMAM STATUTI (according to 
the form of the statute). 


K 

KABANI, a person, in the oriental states, 
who supplies the place of our notaiy public. 
All oldigatioDs tliat are falid, are drawn by 
him; and he it also the public weigb-master, 
and every thing of consequence ought to be 
weighed before him. Eneyc, Lond. 

KA61N, a species of marriage among the Turks 
and Persians, which is not considered as 
binding for life, hut solemnized on condition 
that the husband allows the wife a certain 
snm of money in case of a separation. Ibid, 

KAL\, a key, quay, or wharf. Old Reewrdt, 

KAIAGE [iaiagium]^ wharfage. 

KAIN, poultry payable by a tenant to his land¬ 
lord. Scotch Term. 

KALALCX)NNA [Indian], a duty paid l>y 
shopkeepers in Hindoostan who retail spi- 
riittous liquors; also, the place where they 
are sold. Encyc. Lend. 

KALENDiE, rural chapters, or conventions of I 
the nirai deans and parochial clergy, which 
were formerly held on the calends of every 
month; hence the name. Paroch. Antiq. 
640. 

KALENDAR [now spelled calendar], an ac¬ 
count of time. 

KALENDS. See Calends. 

KANTRBF [Brit.], the division of a county ; 
a hundred in Wales. Sec Gantred. 

KARITE, the best beer in a religious bouse. 
See ('aritai. 

KARLE, a churL Domesday. 

KARRATA F(ENI (a cart-load of hay). 

KAV, a quay, or key. 

KAZY, a Mahometan judge or magistrate in 
the East Indies, appointed originally by the 
court at Delhi, to administer justice accord¬ 
ing to their writteu law; but particularly in 
matters relative to marriages, the sales of 
houses, and transgressions of the Koran. 
He Bttesta or authenticates writings, which, 
under his seal, are admitted as the originals 
in proof. Encyh. Land. 

KEBBAR, or CULLER, the refuse of sheep 
drawn out of a flock. Coopet^s Thesau. 

KEELAGE, a privilege to demand money for 
the bottom of ships resting in a port or har- 
hoor. Termes de la Ley. 

KEELHALE, or KBELRAKE, to punish in 
the seaman’s way, by dragging the offender 
under water on one side of the ship, and up 
again on the other, by means of ropes from 
the yard-arm. Eacyc. Loud. 

KEEl^, river vessels for the carriage of coals. 


den of the forest, who has the superiatend- 
ence over all the other officers, &c. Manw, 
p. 1, p. 156. 

KEEPER OF THE GREAT SEAL, the Lord 
Chancellor. 5 Eliz.^ e. IS. 

KEEPER OF THE PRIVY SEAL, now called 
the Lord Privy Seal, through whose hands 
all charters, &c., pass, before they come to the 
Great Seal. 

KEEPER OF THE TOUCH, the Master of 
the Assay in the Mint. 

KEEPERS OF THE LIBERTIES OP ENG¬ 
LAND. See CusTODZS Libbrtatis, &c. 
KENDAL, an ancient barony. 

KERHERE, a customary cart-way; also, a 
commutation for customary carriage-duty. 
Cowell. 

KERNELLATUS, fortified or embattled. 
KERNES, idlers, vagabonds. 

KEY, a quay or long wharf by the side of a 
harbour or river, to lade or discharge mer¬ 
chant-ships. 

KEYAGE. See Kaiaob. 

KEYUS, a guardian, warden, or keeper. 
KIDDER, an engrosser of corn to enhance its 
price. Axnstoorih, 

KIDDLE, KIDEL, or KEDEL \lddeUus^ 
Lat.], a dam or open wear in a river, with a 
loop or narrow cut in it, accommodated for 
the laying of wheels or other engines to 
catch fish. 2 Inst. 38. 

KIDNAPPING [^iW, Dut., a child, and nap, 
to steal], stealing human beings. 

By 9 Geo. IV., c. 31, § 21, if any person 
sball maliciously, either by force or fraud, 
lead, or take away, or decoy, or entice away, 
or detain, any child, under the age of ten 
years, with intent to deprive the parent or 
parents, or other person having the lawful 
charge of such child, of the possession of 
such child, or with intent to steal any article 
on its person ; or shall, with any such 
intent as aforesaid, receive or harbour such 
child, knmving the same to have been so 
stolen or enticed, every sneh offender shall 
be guilty of felony, and shall be liable to 
be transported for seven years, or impri¬ 
soned, with or without bard labour, for any 
term not more than two years ; and also, if 
a male, to be whipped, if tbe court shall 
so think fit. 

KILKETH, an ancient servile payment made 
by tenants in husbandry. Cowell, 

KILL, an Irish word signifying a church or 
cemetery, wliicb is used as a prefix to the 
names of many places in Ireland. Eneye, 
Lond, 

KILLAGIUM, keelage. 
KILLYTHSTALLION, a custom by which 
lords of manors were bound to provide a 
stallion for the use of their tenants’ mares. 
Spelm, 

KIN, or KINDRED [cynne^ Sax.], relation 
either of consanguinity or affinity. 

There are two degrees of either kindred; 
the one in the right or direct line ascending 
or descending, and the other in the collateral 
line. 



KIN 


( 352 ) 


KIO 


The reckoning of degrees of kindred or 
relationship is as folloivs 

I. Linbal. 

'Father, mother, 
grandfather, grand¬ 
mother, 

1. ^ Ascend- J great grandfather, 
ing ] grandmo¬ 

ther ; 

and so on, ad infinu 
ium. 


(“) i < 
S 

O 

O 


2. Descend¬ 
ing 


^ Father, mother, 
son, daughter, 
grandson, grand¬ 
daughter ; 
and so on, ad 
turn. 


r 1. Ascend. 

iiig 


(«e -s 


2, Descend¬ 
ing 


{ Father-in-law, 
moiber-in-law, 
ste^-fatber, step-mo- 


.daughter- 



II. COLLATBRAL. 

{ Brother, liiter, 
brother’s children, sister’s 
children, 
uncle, aunt. 


r Brother’s wife, sister’s hus- 
(0) Affinity 4 band, 

I uncle’s wife, aunt’s husband. 

The right of representation of kindred for 
the purposes of distribution of personalty, 
in the ae8c**nding line, reaches beyond the 
great grand-children of the same parents; 
but in the collateral line it is not allowed to 
reach beyond brother’s and sister’s children. 
Our law agrees in its computation with the 
civil and ei^clesiastical law, as to the right 
line, and with the civil as to collaterals, in 
computing who are eutitled to administration 
and distribution of the personal property of < 
intestates. | 

There are several rules to know the de¬ 
grees of kindred; in the ascending line, 
take the son and add the father, and it is one 
degree ascending; then add the grandfather, 
and it is a second degree; a person added to 
a person in the line of consanguinity making 
a degree: if there are many persons, take 
away one, and you have th^ number of de¬ 
grees, as if there be four persons, it is the 
third degree; if five, the fourth, &c.; so 
that the father, son, and grandchild, in the 
descending line, though three persons, make 
but two degrees. To know in what degree 
of kindred the sons of two motliers stand, 
begin with the grandfather, and descend to 
one brother, the father of one of the sons, 
which is one degree; then descend to bit son. 
the ancestor’s grandson, which it a second 


degree; and then descend agun from the 
grandfather to the other hmther, father nf 
the other of the tons, which is one degree, 
and descend to ,his son, &r., which is a 
second degree: thus reckoning the penoo 
from whom the computation is made, it ap¬ 
pears there are two degrees, and that the soot 
of two brothers are distant from each othertwo 
degrees; for in what degree either of them 
is distant from the common stock, the persoo 
from whom the computation is made, the? 
are distant between themselves, in the aame 
degree; and in every line the person mast 
be reckoned from whom the compataiiwa 
is made. If the kindred are not equ^ly <!»- 
tant from the common stock, then in what 
degree, the most remote is distant; in the 
same degree they are distant between them¬ 
selves, and so the line of the most remote 
makes the degree, Iasi, 48. 

KIN-BOTE, compensation for the murder of 
a kinsman. Old Saxon Law, 

KINDRED, relation by birth or marriage; cog¬ 
nation ; consanguinity; affinity. See Kin. 

KING [a contraction of the Teutonic word 
cuning', or cyning, the name of sovereign 
dignity. In the primitive tongue it signifies 
Stour, or valiant; the kings of most oatioas 
being, in the beginning, chosen by the people, 
on account of their valour and strength. 
Varstegan, Camden derives the wonl from 
the Saxon cyntng^ and that from cirn, power, 
or ken^ knowledge, wherewith every tnouarcii 
is supposed to be invested. The lUtii;, 
the Scythian retx, the Punic tetchy the Span¬ 
ish rey, and the French roi, come all, arToni- 
ing to Postel, from the Hebrew roscA, ebitf^ 
or head], monarch; supreme governor. 

Bacon uses the word in the feminine gen¬ 
der. He says: Ferdinand and Ualiells, 
Kingt of Spain, recovered the great hhI 
rich kingdom of Granada from the Moors.'* 
See Qubbiv. 

KING-AT-ARMS, a principal officer at arms, 
who has the pre-eminence of the Society of 
Heralds. 

KING-(UIAFT, the art of governing. 

KING-GELD, a royal aid; an ^scuage. 

KING’S ADVOCATE. See Qubbn’s Ao- 

VOCATB. 

KING’S BENCH. See Qubbn’s Bbnch. 

KING’S BENCH PRISON, now ralle<l the 
Queen’s Prison, 5 & 6 Viet., c. 22. 

KING’S HOUSEHOLD. See Civil List. 

KING’S SILVER, the money which was paid 
to the king, in the Court of Common Pleas, 
for a license granted to a mao to levy a fine 
of lands, tenements, or •hereditaments, to 
another person; and this must have been 
compounded according to the value of the 
laud, in tlie alienation office, before the fine 
would pass. 2 Inst, 511. 

KING’S STORES. See Public Storis. 

KING’S WIDOW, a widow of the king’s 
tenant In chief, ivhu was obliged to uk<^oath 
in Chancery that she would not marry without 
the king’s leave. 

KINGDOM, the territories subject to a 
monarch, either king or queen. 
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KINSFOLK, relations; those %vho are of the 
same fainily. 

KIN''M AN, a man of the same race or family. 
KINSWOMAN, a female relation. 

KINTAL. See Quintal 
KINTLEDGE, a ship’s ballast. 
KIORCKIOWARI ANDES, churchwardens. 
Stcfdish word. 

KIITER-TIME, the space of time between the 
3rd and 12th of May, in which hshinf^ for 
siilnxin in the Thames, between Grasesend 
arul Henley-on-Thames, is forbidden. Jlot. 
PorL, 50 Edw. III. 

KI!IBY*S QUEST, an ancient record remain- 
in;^ w'ih the remembrancer of the Exche(|iier, 
railed from its bein^ the inquest of Johu 
de Kirby, treasuer to Kinjr Edward I. 

KIRK [cyrce. Sax., icvpuucb, Gk.], a church. 
Scotch Term. 

KIRK-NOTE, or KIRK-MOTE, a meeting of 
parishioners on church affairs. 
KlRK-OFFlCER, the beadle of a church in 
Scotland, consisting of the minister, elders, 
and deacoiH of a parish. 

KIRK-sESSIONS, a petty ecclesiastical 
yrs ions in .Scotland. 

KNAVESHIP, a portion of grain, given to a 
tDill servaut from tenants who were bound to 
fCrind their grain at such mill. See Thir- 
LAGE. 

KMGHT [hnr^j, Gk.,e^ies, Lat.,cRtA/,Sax., 
chetalier and cavalier, rr., cavagliere, liai., 
caballiere. Span., bidder, Germ. Its ety¬ 
mology has puzzled the most profound and 
learned antiquaries; its origin, however, 
appears to have arisen from the Greek, or 
9xme more ancient language from which the 
Greek itself and all other languages were 
derived. Chryses, in the beginning of the 
Iliad, addresses the chieftains by the appella¬ 
tion of jUicx^fScv *Axcuol; an honourable epi¬ 
thet often used by Homer in both his poems. 
Now the word kVmdifjuBts cannot be applied 
hot to horsemen, as it means bene-ocreati, 
well-booted, the use of boots or greaves 
being at that time, and indeed to a very late 
period, exclusively confined to men who were 
in the habit of riding. From the leg, 

from which is derived the English word knee 
Kovviceverad from knee, a more ancient word 
]>erhaps from which the Greeks derived their 
* 1 ^/, arose noj/df, a boot, part of the usud 
accoutrement of a horseman. Therefore it 
not improper to conclude that the word 
Inight is derived from lonj/df, the boot which 
covered the knee and leg, KrtuLu, and that its 
proper meaning is *' a man wearing boots for 
the use of a horse.’* The address of the 
priest of Apollo might be translated, “ knights 
of Greece.” 

But the Greeks had another expression for 
ihe same meaning, of which our wordibi^Af 
seems to be still a nearer representative, not 
as to etymology, but as to signification, 
‘ivrrfnis* and in the Doric dialect, ImrSra 
(which the Maeonian bard introduced when 
tlie quantity of his tine required it) was used 
aim as a title of great honour for those war¬ 
riors who had long experienced the fatigues 


of the field, and were generally seen on 
liorse!»ack at the head of their respective 
phalanx. The veteran Nestor is often and 
nearly always distinguished by this epithet. 
And the same epithet is bestowed upon 
Phyleiis. This title of knight or horseman, 
was also given in another way to otiier 
chieftains ; irribafuts is applied to Diomedes, 
and several others, and means more especially 
a man skilled in taming and leading a horse. 
We have not, however, any particular data to 
guess whether this title was bestowed upon 
them by their generals or superiors, or merely 
acquired by their long and distinguished ex¬ 
ploits ; but it seems obvious that it was owing 
to one of these causes. It is clear, besides, 
that the word used to denote the degree of 
knighthood in the dialects of other nations, 
is also derived from that useful animal who 
shares with the brave the fatigues and 
dangers of war—the horse], a title of honour 
next to baronets, entitling the person on 
whom it is conferred to be styled sir, and his 
wife ladg. A knight is now made by the 
Sovereign touching him with a sword as he 

kneels, and saying, “Rise, Sir- **Encyc, 

hand. 

KNIGHTENCOURT, a court held twice a 
year by the Bishop of Hereford. 

KSIGHTENGUILD, an ancient guild or 
society formed by King Edgar. 

KNIGHTHOOD, the character or dignity of a 
knight. 

This institution gave rise to three others, 
each of which is only a deviation from itself: 
1. The primitive objects of chivalry induced 
men to enter into intimate associations, 
whence sprung the several orders of knight¬ 
hood. From these, by the degeneracy usually 
befalling all establislimenrs, are derived the 
orders still subsisting in modern Europe. 2. 
The primitive dignity of chivalry gave birth 
to that species of knighthood as at present 
conferred. The two specie# here mentioned, 
however, are severally distinguished by bis¬ 
tort uis as regular, and honorary j of these 
the first comprehend such as still adhere to 
their consiituiions, as in requiring vows of 
celibacy, &c., and the second those which are 
merely titular. The Teutonic Order is an 
example of the former: the Order of the 
Garter of the latter. 3. The union of 
chivalry with the feudal system, and the 
decay of both, gave rise to knight-service, 
and the compulsion of landowners to honour 
knights. Ibid. 

KNIGHT-MARSHAL, an officer in the royal 
household who has jurisdiction and cogni¬ 
zance of offences committed within the 
household and verge, and of all contracts 
made therein, a member of the household 
being one of the parties. 

KNIGHT-SERVICE, the most universal and 
most honourable species of tenure, being 
entirely military, and the consequence of the 
feudal system. See Tenure. 

KNIGHTS BACHELORS [bas chevalier'], 
most ancient and lowest order of kniglithood. 

1 Bl, Com. 104. See Bas- Chevaliers. 

2 B 
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KNIGHTS BANNERET [milites vexiOaHi], 
those created by the sovereign in person on 
the field of battle. They rank, generally, 
after knights of the Garter. 1 Bl. Com. 403. 

KNIGHTS OF THE BATH [mUiteg balnei , 
an order instituted by Henry IV., and revifed 
by George I. They are so called from the 
ceremony of bathinit the nisht before their 
creation. Dugd. Antiq. of IVarto, 531. 

KNIGHTS OF THE CHAMBER 
camera]^ those that are created in the 
sovereijrn's chamber in time of peace, and 
not in the field. 2 Ingt. 666. 

KNIGHTS’ FEE, twelve plough lands, or 480 
acres. See Tenurb. 

KNIGHTS OF THE GARTER [equites gar- 
tern, vel perigcelidis], otherwise called 
Knights of the Order of St, George. This 
order was founded by Edward 111., a. d. 
1344. They form the highest order of 
knights. See Garter. 

KNIGHTS OF ST. PATRICK, instituted in 
Ireland, by George 111., 1763. They have 
no rank in England. 

KNIGHTS OF THE POST, hireling wit- 
nesses. 

KNIGHTS OF THE SHIRE, members of 
Parliament representing counties or shires, 
in contradistinction to burgesses, who re> 
present boroughs or corporations. A knight 
of the shire is so called, because, as the 
terms of the writ for election still require, 
it was formerly necessary that he should 
be a knight. This restriction was coeval 
with the tenure of knight-service, when 
every man who received a knight’s fee 
immediately of the Crown, was constrained 
to be a knight; but at present any person 
may be chosen to fill the office who has an 
estate worth 600/. per annum. See 2 Wm. 
IV.,c.46. 

KNIGHTS OF THE THISTLE, instituted 
in Ireland, by King Achias, revived by James 
II., in 1679,( and re-established by Anne in 
1703. They have no rank in England. 
KNOPA, a knob, nob, busse, knot. 

KNOW-MEN, or justfashmen, the Lollards 
in England. 

KSAR, aCzar. Milton. 

KYSr, KYSTA, or KYSTE [Sax.], a chest 
or coffin. 

KYTH [cognatus], kin or kindred. 

L 

LAAS [hiqueut. Lot., by Met., fraud], a net, 
gin, or snare. 

LABEL [laltellum\f anything appendant to 
a larger writing, as a codicil; a narrow slip 
of paper or parchment affixed to a deed or 
writ, in order to hold the appending seal. 
LABINA, watery land. Old Kecords, 
LABORARHS, an ancient writ against per¬ 
sons refusing to serve and do labour, and 
who have no means of living; or against 
such as, having served in the winter, refuse 
to serve in the summer. Beg. Orig. 189. 
LABOR, hard, this punishment is said to have 
been introduced by 6 Anne, c. 6. 


LABOURERS, servants in hiubud]^ or 
manufactures, not living tii/rff m^fiic. Thrie 
are sometimes engaged by the day or week, 
but are understood to be hired lor a year, 
where no particular time is limited, and the 
wages are so much per annum. And with 
respect to these, regulation is made by 
various acts of Parliament, which vest in 
the justices of the peace ^ the power of 
compelling persons not having any visible 
livelihood to go out to service in husbandry, 
or in certain specific trades, for the promo¬ 
tion of honest industry; and also empower 
the justices to determine differences aririog 
between such labourers and thmr masten. 
4 Edw. IV., c. 1; 5 Elia., c. 6; 1 Jac. 1, 
c. 6; 20 Geo. II., c. 19; 6 Geo. Ill,, c, 25; 
58 Geo. III., c. 61; 1 Geo. IV., c. 93; 4 
Geo. IV., c. 34; 6 Geo. IV.. cc. 95, 96; 6 
Geo. IV., c. 129. 

LACERTA, a fathom. Old Records. 

LA CHAMBRE DES ESTEILLES, the SUr 
Chamber. Law French. 

LACHES llascher, Fr., to loosen; or lamke, 
slothful], slackness, negligence. 

It is laid down generidly as a maxim, that 
no laches or negligence shall be imputed to 
an infant; but this is chiefly true of the 
exemption that be enjoys from the ordmary 
bar by lap.<(e of time. It cannot safely be 
understood in a much larger sense. Co. Utt. 
380, b. 

The law determines that, in the Sovereign, 
there can be no negligence or laches. iV«/- 
lum tempus occurrit regu was formerly the 
standing maxim on all occasions, and no 
delay in resorting to his remedy was held to 
bar the king’s right. From thw doctrine it 
followed, not only that the dvil claims of 
the Crown received no prejudice by the lapse 
of time, but that criminal prosecutions for 
felonies or misdemeanours (which arc al¬ 
ways brought in the Sovereign’s name) mi^ht 
be commenced, at any distance of time, from 
the cominitision of the offence. And all this 
is, in general, still law; but by statute it has 
been in modern times largely qualified; for 
by 9 Geo. III., c. 16, the Crown is now bar¬ 
red from its civil right in suits relating to 
landed property by the lapse of sixty years; 
and by 32 Geo. III., c. 68, is barred in in¬ 
formations for usurping corporate offices or 
franchises by the lapse of six years; and by 
7 Wm. III., c. 3, an indictment for treason 
(except for an attempt to assassinate the 
King) must be found within three yearia*ier 
the commission of the act of treason. 
LACK, LAAK, or LAUK. In Ea*t Id^ 
computation, 100,000. The falne of • l»cK 
ofrnpeea ie about 12,500/. sterliuj;. 
LACTA, a defect in the weight of mooey. 

Law Latin. . 

LACUNA, a ditch or dike; a furrow for a 
drain; a blank in a writing. Old Reeonu. 
LAD, purgation, exculpation. There were ibiw 
kinds: I. That wherein the accused d®*™ 
himself by his own oath, supported by the 
oaths of hisconsacramcmaU (compurptoJs) 

according to the number of which the M 
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wu said to be either simple or threefold. 
2, Ordeal: which aee. 3. Coraned: which see. 

Also, a aerrice which consisted in aup- 
plyioe tlie lord with beasts of liurtheo; or, 
at defined by Roquefort: Service qu*un 
MtfW dcvoU k eon eeigneur, ei gui ceneieioii 
k fexre /aire gnelguee voperee par see bitee 
de temme He eomme, Anc, Inet, Eng^ 

LADA [latkian^ Sax.], a lath or interior court 
of josiice; also a course of water; or a 
krrad way. 

LADB, or LODE, the mouth of a river. 
LADEN IN BULK, the state of beiii;^ 
freighted with a car^^o which is neither in 
euks, boxes, bales, nor cases, but lies loose 
ia the hold, bein^ defended from wet or 
ttioisture by a number of mats and a quantity 
of duoa^t®. Such are usually the calicoes of 
corn, salt, &c. 

LADING. See Bill of Laoinq. 

LADV dig^ Sax.], loaf-day, which 

words have in time been contnmted into the 
present appellation. As to the' original ap¬ 
plication of this expression, it may be ob- 
•erved, that heretofore it was the fashion of 
those families whom God had blessed with 
affloeace, to live constantly at their mansions 
in the country, and that once a week, or 
oftener, the lady of the manor distributed to 
her poor iieighlHmrs, with her own hands, a 
certain quantity of bread; but the practice 
which gave rise to this title is now as little 
known as the meaning of it; however, it 
nay be from that hospitable custom, that to 
this day the ladies in this kingdom serve the 
meat at their own tables], a woman of rank. 
The title properly belongs to the wives of 
koights,aod of all degrees above them, except 
the wives of bishops. Encge. Loud, 

LADY-COURT, the court of a lady of the 
manor. 

LADY-DAV, the 25ih of March in every 
Year, being the Annunciation of the Blessed 
Virgin, and one of the usual quarterly daya 
for the payment of rent, &c. 

UDYSHIP, Che title of lady. 

L.£DORiUM, r^roacli. 

L£SjE MAJESTATIS, CRIMEN, the crime 
of treason. Oiamtii, U ), c. 2. 

LiESIONE FlDEl, euiiepro, proceedings in 
the ecclesiastical courts for spiritual ottenc es 
against coaacieiice, for non-payment of 
debts, or breaches of civil contracts. This 
was a great attenpl to tarn the spiritual 
courts into tribuaals fur the adininisiratiuii 
of equity; but these suits were prohibited by 
the CoBstitutiona of Clarendon. 10 Hen, //., 
e.lb. 

LET rIsfas, iidue^ lehut]^ one of a clasa between 
servile and free. Paigrane 1, 364. 

LEFARE JERUSALEM, Easter offerings, so 
called from these words in the hymn of the 
day. l^ey are also denominated quadrage^ 

LETHE, or LATHE, a division or district, 
peruJiar to the county of Kent. Spehn, 

LAFORDSWJC [hlaford. Sax., lord, and 
swse, betfiTivI}, a betraying of one’s lord or 
master. 


LAGA, law. Old Term. 

LAGAN lliggan. Sax.], goods sunk in the 
sea; also a right which the chief lord of the 
fee had to take goods cast on shore by the 
violence of the sea. Bract, I, 3, c. 2. 

LAGE-DAY, a day of open court; the day of 
the county court. 

LAGE-MAN, a juror. 

LAG BN, a measure of six sextarii. Fleta, 
I, 2, c. 8. 

LAGH [fapa. Sax.], law. Obsolete. 

LAGH*L1TE, a breach of law; a punishment 
for breaking the law. 

LAGON. See Lagan. 

LAGOTROPH Y [Awybf, Gk., a hare, and 
to nourish], a warren of hares. Encyo. 
Loud. 

LAGU, law; also used to express the terri¬ 
tory or district in which a particular law 
was in force, as Dena lagu, Jferena lagu, 
&c., which may be looked upon as abbrevi¬ 
ated forms of the district under Danish law, 
Mercian law, &c., without supposing,) with 
Bishop Nicholson, that in these instances the 
word lagu does not stand for law, bnt for 
regio, provincia. See Prmfatio ad PFilkins 
^ L. Anglo Saa,, p, xvi. 

LAHMAN, or LAGEiVlANNUS, an old word 
for a lawyer. Domesday I. 189. 

LAH*SL1T, a mulct for offences committed 
by the Danes* Anc. Inst. Eng. 

LAIA, a roadway in a wood. Mon. Ang. t, 1, 
p, 483. 

LAIC [Aokr, Gk., people], one who is not in 
holy orders, or not engaged in the ministry 
of religion. 

LAIR-WITE, a fine for adultery or fornication, 
anciently paid to the lords of some manors. 

LAIRD, a lord of a manor in Scotland. 

LAITY [Aobf, Gk., people], the people as dis¬ 
tinguished from the clergy. 

The laity are divisible into three states:— 

1. Civil, which includes all the nation, 
except the clergy, the army, and the navy. 
It is subdivided into— 

(a) Nobility,os dukes,marquesses, earls, 
viscounts, and barons. 

(fi) Commonalty, as knights of the gar¬ 
ter, knights banneret, baronets, knights 
of the bath, knights bachelors, esquires, 
gentlemen, yeomen, tradesmen, artificers, 
and labourers. 

2. Military, consisting, by the standing 
constitutional law, of the militia of each 
county, raised from among the people, offi¬ 
cered by the principal landowners, and com- 
mandeil by the lord lieutenant. 'The more 
disciplined occasional troops of the kingdom 
are kept on foot only from year to year, by 
Parliament; and, during that period, are 
governed by martial law, or arbitrary articles 
of war, formed at the pleasure of the Crown. 

3. ^ Maritime, consisting of the officers and 
mariners of the British navy, who are go¬ 
verned by express and permanent laws, or 
the articles of the navy, estabJithed by act 
of Parliament. 1. Bl. Com. cc. xii. & xiii. 

LAMMAS [said to be derived from a custom 
by which the tenants of the Archbishop of 

2 B 
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York were obliged, at the time of mass, on 
the fimt of Aiif(UKt, to hrin^ a live lamb 
to the altar. In Scotland they are said to 
wean lambs on this day. It may be cor¬ 
rupted from latter-math. Others derive it 
from a Saxon word, signifying loaf-mass^ 
because on that day our forefathers inide an 
otferlng of bread composed of new wheat], 
the first of Aiii^ust. Encyc. Land. 

LANCASTER, a county of England erected 
into a palatine in the reign of Edward III., 
and granted by him to his son John for life, 
that he should have jura regalia and a king- 
like power to pardon treasons, outlawries, 
&c., and make justices of the peace and 
justices of assize within the county, and all 
processes and indictments to be in his name. 
It is now vested in the Crown. See County 
Palatine. 

LANCETI, vassals who were obliged to work 
for their lord one day in a week, from 
Michaelmas to autumn, either with fork, 
spade, or flail, at the lord’s option. Spelm. 

LAND [terra, Lat., from terrendo, because it 
is ploughed], in its restrained sense means 
soil, but ill its legal acceptation it is a gene¬ 
ric term, comprehending every species of 
ground or earih, as meadows, pastures, 
woods, moors, waters, inarshes, furze, and 
heath; it includes also messuages (t. e., 
dwelling-liouses, with some adjacent land 
assigned to the use of them, usually called a 
curtilage], tofts (t. e., places where houses 
formerly stood), crofts (derived from the old 
English word creaft, meaning handy-craft, 
because such grounds are usually manured 
by the skilful band of the owner; they are 
small enclosures for pasture, &c., adjoining to 
dwelling-houses), mills, castles, and other 
huildings, for with the conveyance of the 
land, the structures upon it pass also. And 
besides an indefinite extent upwards, it ex¬ 
tends downwards to (be globe’s centre, 
hence the maximCii/us est solum ejus est 
usque ad cctlum et ad inferos. But although 
the term ** Und*’ inclmies every thing on 
its surface, us well as under or over it, yet it 
must be understood with the p;:cef)tioo of 
royal mines, t. e., mines of gold and silver, 
which belong by prerogative to the Queen, 
who has the privilege of entering upon the 
lauds of a siibjecr, and digging and carrying 
away such ores; in this country, however, 
no mines of gold ro silver have yet been dis¬ 
covered, so that this branch of the revenue 
has been liitberio valueless. A slight inter¬ 
mixture of gold and silver will not constitute 
a royal mine, it being enacted by I IV. ^M., 
seu, I, c. JO, § 4, and 5 4* 6 4* 

that no mine of copper, tin, iron, or lead, 
should be adjudged to be a royal mine, 
altbough gold and silver might be extracted 
from them, but that the King, or persons 
claiming royal mines under bis authority, 
may have the ore (other than tiii-ore in the 
counties of Devon and Cornwall), pa)ing for 
the same a price stated in the act, which is 
called a right of pre-emption. This is not 
that prerogative of purveyance and pre¬ 


emption by which the Crown could boy up 
provisions and other necessaries, through 
the intervention of purveyors, at an appraistd 
valuation, in ^>relercnce to all others, sod 
even without the owner’s consent, at well u 
forcibly impressing carriages and horses to 
do the Kin^s business, however inconvenient 
to the proprietor, upon paying him a settled 
price ; for all these grievances were abolished 
by the 12 Car. II., c. 24. The pre-emptioo 
mentioned in the (ext is for the protection 
of the subject, preserving, at the same lime, 
the just rights of the revenue. The rate of 
purchase is provided by the 55 Geo. III., e, 
131. In customary or copyhold lands (the 
nature of which has been already explained) 
neither the lord of the manor, who possesses 
the freehold, nor his tenant, who‘enjoys the 
surface, can open new mines, without a 
special custom, or an egress compact, lo 
the case of Bourne v. Taylor, reported in 
10th Volume of East, p. 205, the student 
will find discussed the leading cases on this 
sui ject. 

Water, by a solecism, is, in legal language, 
held to be a species of land; and yet it is to 
lie observed, that a grant of a certain water 
will not convey the soil, but only a right of 
fishing; but it is doubtful whether, by the 
grant of a several piscary, the soil passes or 
not, or, in other words, whether a perwn 
can have a several fishery without being 
owner of the soil. Kinnersley v. Orpe, 
Dough, 56 a. And in order to recover pos¬ 
session of a pool or rivulet of water, the 
action must be brought for the land, e. 
g., ten acres of land, co/vered with water, 
and not in the name of water only. ChalUmer 
V. Thomas, Brownl. 142. 

In modern statutes of any importance, a 
glossary clause is introduced, explaining the 
extent of the meaning of many technical 
words and phrases made use of in ihem, 
which words and phrases have very often, in 
their ordinary signification, a more confined, 
and, in many cases, a difierent meaning. 
Every considerable statute thus carries iu 
own peculiar dictionary, the effect of which 
is evidently to produce doubt, confusion, ind 
perplexity. It really becomes a very serious 
question whether there should not be passed 
a general glossarial statute, exactly defioing 
such technical terms, by which their mein- 
iiig, in every subsequent act of Parliament, 
should be ascertained and interpreted. How¬ 
ever, we find in the 3 4* d /AT., c. 74, com- 
inonly called the Fines and Recoveries Act, 
the word “ land” thus defined:—It is to ex¬ 
tend, so far as its enactments are concerned, 
or where the nature of the provision, or the 
context of the act, shall exclude such con¬ 
struction, to ** manors, advowsons, rectories, 
messuages, lands, tenements, tithes, reois, 
and hereditaments, of any tenure {eacept 
copy of court roll), and whether corporeal ur 
incorporeal, and airy undivided share thereof, 
6ut when accompanied hy some expressioa 
including or denoting the tenure by copy 
of court-roll, it shall extend to manors, mes- 
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lOBj^es, laoilt, tenements, and hereditaments 
nr such tenure, and any undivided share 
thereof.’* 'Fhere are also definitions of the 
word “land*’ to be found in the Dower Act 
(3 dr 4 fFm. 1V„ c, 105), and in the liiheri* 
unce Act (3 4* 4 IVm, /A'., e, 106,) where it 
it provided to extend to money to be laid 
out in the purchase of land. This last phrase 
requires explanation:—It is a f;*reat equity 
principle that money a^treed or directed to 
be laid out in the purchase of land is consi¬ 
dered, in the Court of Chancery, as land, 
becaose there is recoj^nised the maxim, 
“Whatever is aj^reed to be done, is considered 
as actually done.** The true meaoiitg of 
which maxim is this :<»that equity will treat 
the subject, as to collateral consequences 
and incideots, in the same manner as if the 
final acts contemplated by the parties, 
had been executed exactly as they ought to 
haw been done^ and not as the parties might 
have executed them. Such money, then, has 
all the incidents of real estates^it is no 
Ioniser considered as personal estate—it de¬ 
scends to the heir at law, and not distri¬ 
butable amonif the next of kin; hut if the 
purposes for which it was directed fail, 
this will destroy the “ transubstantiated 
real quality,” and it will result hack into 
personalty. The l^lnes and Recoveries 
Act thus fixes the extent of the expression 
“ money subject to be invested in the pur¬ 
chase of lands ;** it is to include ” money, 
whether raised or to be raised, and whether 
the amount thereof be or be not ascertained, 
and shall extend to stocks, and funds, and 
real and other securities, the produce of 
which is directed to be invested in the pur¬ 
chase of lands, and the lands to be purchased 
with such money or produce, shall extend 
to lands held by copy of court roll, and also 
to lauds of any tenure in Ireland, or else¬ 
where out of England, where sucb lands, or 
nny of them, are within the scope or mean¬ 
ing of the trust or power directing or autho¬ 
rizing the purchase.** 

LAND-AGENDE, LAND-HLAFORD, or 
LAND-RICA, a proprietor of land; lord 
of the soil. Ane, Inst. Engl. 

LAND-BOG [Sax.], the deed or charter by 
which lands were held. 

LAND-CEaP, a fine paid in some places on 
the alienation of lands. 

LANOEA, a ditch, in marshy lands, to carry 
water into the sea. Du Cange. 

LANDEFRICUS, a landlord; a lord of the 
soil. 

LANOEOANDMAN, an inferior tenant of a 
manor. 

LAND-GABBL, b tax or rent issuing out of 
land. Spelman says, it was originally a penny 
for every house. This l^nd^gabel, or lana- 
gaxel, in the register of Domesday, was a 
quit-rent for the site of a house, or the land 
whereon it stood; the same with what we 
now call ground«rent. 

landgrave [fund, Genu., earth, and gruff, 
or grace, judge or count], a name formerly 
given to those who executed justice in behalf 


of the emperors, with regard to the Internal 
policy of the country. It is now applied, by 
way of eminence, to those sovereign princes 
of the empire who possess by inberitance 
certain estates called landgrnvntet, and of 
which they receive the investiture of the 
emperor. Encyc. Land. 

LAND*HOLDER, one who holds lands. 

LANDIMERS \agrimentores'], measures of 
land. 

LANDIRECTA, rights that charged the very 
lands, whoever did possess it. See Tri nod a 
Nbcbssitas. 

LAND-JOBBER, one who buys and sells land 
for other men. 

LAND-LORD, he of whom lands or tene¬ 
ments are holden; who has a ci&rht to dis¬ 
train for rent in arrear, fkc. Co. Lit. 57. 

LANDLORD AND TENANT, one of the 
common relationships of social life, out of 
which arise sundry rights, duties, liabilities, 
and remedies. Consult Wood/, on Landlord 
and Tenant; or Coote's Land, and Ten. 

LAND-MAN [ierricolal, a terretenant. 

LAND-REEVE, a person whose business it is 
to overlook certain parts of a farm or es¬ 
tate; to attend, not only to the woods and 
hedge timber, but also to the state of 
the fences, gates, buildings, private roads, 
drift-ways, and water-courses; and likewise 
to the stocking of commons, and encroach¬ 
ments of every kind, as well as to prevent or 
detect waste and spoil in general, whe¬ 
ther by the tenants or others; and to report 
the same to the manager or land-steward. 
Encyc. Lond. 

LAND-REVENUES OF THE GROWN. 
The greatest part of these have been from 
time to time granted by successive sove¬ 
reigns to lords of manors and others, who 
now, for the most part, bold the prerogative 
rights of estrays, waifs, felons’ goods, and, 
till lately, deodands (which are abolished by 
9 Viet., c. 62, from and after 1 Sept. 1846), 
as their own absolute property. These 
grants having greatly impoverished the pa¬ 
trimony of the Crown, an act was passed in 
the reign of Queen Anne, whereby it was 
declared, that all future grants or leases by 
the Crown for any longer term than thirty- 
one years, or three lives, should he void. 
I Ann.. St. I, c. 7* amended and continued 
by the 34 Geo. III., c. 75. At the com¬ 
mencement of the reign of George III., 
the hereditary revenues of tlie Crown, arising 
from renewal, fines, unclaimed estrays, es¬ 
cheats from manors held in capite. and sucii 
like, being very uncertain, with all other 
hereditary revenues, were given up by his 
Majesty to the aggregate funds; and in lieu 
thereof his Majesty received 800,000/. a- 
year for the maintenance of his civil list. 1 
Geo. ill., c. 1. By subsequent acts, 34 Geo. 
111., c. 75, 48 Geo. III.,c. 73, 52 Geo. HI., 
c. 161, these hereditary revenues were put 
under the management of commissioners, 
styled *' Commissioners of his Majesty’s 
Woods, Forests, and Land Revenues.” This 
arrangement was confirmed by I G. /^., c. 1. 
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LAND steward, a person who orer- 
looks or has the management of a farm or j 
estate. 

LAND-TAX, a tax laid upon land and houses, 
which has superseded all the former methods 
of rating either property or persons in re¬ 
spect of their property, whether bv tenths or 
hfteeoths, subsidies oo land, liyuages, scu¬ 
tages, or talliages. Although generally a 
charge upon a landlord, yet it is a tax 
neither on landlord nor tenant, but on the 
benehcial proprietor, as distinguished from 
the mere tenant at rack rent; and if a tenant 
have to any extent a beneficial interest, he 
becomes liable to the tax, pro tanfo, and can 
only charge the residue on his landlord. 
Houses and buildings appropriated to public 
purposes are not liable to land-tax. 

Ine sum fixed by 38 Qeo. III., c. 5, to be 
paid for the land-tax in Great Britain, is 
2,037,627/. 9s. Oid., which is now made per¬ 
petual. To this time the land-tax acts had 
been annual; but by 38 Geo. III., c. 60, 
after reciting that it may materially con¬ 
duce to strengthen public credit, that the 
duty now payable tor one year on land 
should be made perpetual, subject to re¬ 
demption by purchase on conditions there¬ 
in set forth; it was enacted, that the seve¬ 
ral sums charged by virtue of an act, 38 
Geo. IIL, c. 6 , granting an aid for the 
service of the year 1798, on the respective 
counties, &c.,in respect of the manors, mes¬ 
suages, &c., to be raised and paid within one 
year from the 25th March 1798, shall, after 
the expiration of the said term (allowing for 
certain specified exceptions), continue and 
be raised and paid after the 26th March in 
every year, for ever. And all powers and 
provisions contained in the said act shall be 
in full force and be duly executed, subject 
to the regulations and conditions of redemp¬ 
tion or purchase mentioned in it. Provided 
always, that none of the provisions in this 
act contained, shall extend to any sums 
charged by the said act upon personal estates 
and perquisites of office; which sums shall, 
after the 25tb of March, 1799, be ascer¬ 
tained, raised, collected, and paid, according 
to the directions of an act to be passed for 
that purpose. (39 Geo, III., c. 3 .) It is 
also enacted, that the land-tax not purchased 
by proprietors shall be sold to other per¬ 
sons, in whose hands it is converted into a 
fee-farm rent, with all the remedies for rent 


reserved upon a lease, subject to redemption 
by the person in possession or having any 
beneficial or future interest in the lands; 
provided that, in such cases, ail such lands 
whereon the land-tax so purchased shall be 
charged, shall, until such redemption take 

{ dace, be subject to a new assessment of the 
and-tax from year to year by an equal rate, 
according to the value thereof in common 
with each other, without any power in such 

f iurchaser to exonerate the same from such 
and tax, or to fix the rate of land* tax to be 
charged thereon. Also, where the whole tax 
any place shall not be sold, such lands 
as are not exonerated by this act from such 


land-tax, shall continue subject to a new 
assessment yearly and from year to year, by 
an equal rate, according to tbe value thereof, 
not exceeding in any year 4s. in the pound 
on such annual value. It is also enacted, 
that, in case persons entering into any con¬ 
tract for the redemption or pambase of any 
land-tax, shall neglect to complete their 
contract, such contract shall be void, and 
the tax be revived, and again assessed and 
collected; and the persons thus making 
default shall forfeit not exceeding one-six- 
teenth part of the consideration. Where 
land-tax, remaining unsold, shall exceed 4t. 
in the pound on the annual value, the same 
shall be subject to an abatement in the 
manner directed by the said act. By the 
42 Geo. III., c. 116, the provitons of the 
several acts for the redemption of the land- 
tax, are repealed from the 24th of June, 
1802, from which date all contracts are to 
be entered into, and made according to that 
act, and the 43 Geo. III., c. 51, to render 
the same more effectual. 

The sum assessed upon every tenant for 
land-tax is to i»e paid by the tenant, who 
may make a proportional deduction out of 
all rents to which he is liable; and disputes 
concerning the adjustment of this proportion 
are to be settled by the commissioners; but 
all agreements on the subject are valid 
between the parlies, and it has now become 
the general practice, both in lenses nod 
grants of rent, to stipnlate that no such 
deduction shall be made. 

The following statutes for the better 
regulation of land tax, and its redemption, 
have been passed 45 Geo. lll.,c. 77; 4S 
Geo. III., c. 133; 49 Geo. 111 ., e. 67 ; 50 
Geo. 111., c. 58; 51 Geo. III., c. 99; 52 
Geo. IIL, c. 80; 54 Geo. 111., c. 173^ 57 
Geo. IIL, c. 100 ; 1 & 2 Geo. IV.. c. 123; 

5 Geo. IV., c. 14; 4 Geo. IV., c. 69; 7 & 8 
Geo. IV., c. 75; 9 Geo. IV., c. 38; 2 & 3 
Wm. IV., c. 127; 3 & 4 Wm. IV., c. 95; 
3 & 4 Wm. IV., c. 121; 4 & 5 Wm. IV.. c. 
11; 4 & 5 Wm. IV., c. 60; 5 & 6 Wm. IV., 
c. 20; 6 & 7 Win. IV., c. 80; 7 Win. IV. 

6 1 Viet., c. 17; 1 & 2 Vkt., cc, 57 & 58; 
and 6 & 6 Viet. c. 37. 

LAND-TENANT, he that posaeases land let, 
or has it in his manual occupation; in fact, 
a terre-tenant. 

LAND-WAITER, an oflicer of the custom¬ 
house, whose duty is, upon landing any mer¬ 
chandize, to examine, taste, weigh, or measure 
them, &c., and to take an account thereof. 
In some ports they also execute the office 
of a coast-waiter. They are likewise occa¬ 
sionally styled searchers^ and are to attend 
and join with the patent searcher in the 
execution of all cockets for the shipping of 
goods to be exported from foreign parts; 
and, in cases where drawbacks on bonoties 
are to be paid to the merchant on the expor¬ 
tation of any goods, they, as well as the pa¬ 
tent searchers, are to certify the shipping 
thereof on the debentures. Eweye, bond. 

LANDA, an open field; a field cleared lirun 
wood. Old Records. 
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LANGEMAN, a lord of a manor. 1 Lui. 5. 
IjANOEOLUM [innii.Lat.]. an under garment 
wade of wool, formerly worn by the monks, 
which reached to their knees, M<m. AngL 
0.419. 

LANISDE CRESCENTIA WALLliB TRA- 
DUCENDI8 ABSQUE CUSTUMA, &c., 
an ancient writ that lay to the customer of a 
port to permit one to pass wool without 
paying custom, he haring paid it before in 
Wales. Reg, Orig, 279. 

LANO NIGER, a sort of base coin« formerly 
current in this kingdom. Mem, tn Sene. 
LAPIS MARMORIUS, a marble atone about 
twelve feet long and three feet broad, placed 
at the upper end of Westminster Hall, where 
was likewise a marble chair erected on the 
middle thereof. In which our Sorereigna 
anciently sat at their coronation dinner, and 
at other times the Lord Chancellor | orer 
this marble table are now erected the Courts 
of Chancery and Queen's Bench. 

LAPIS PACIS. See Osculum Pacib. 

LAPSE a species of forfeitnre, 

whereby the right of presentation to a church 
accroes to the ordinary; to the metropo¬ 
litan, by neglect of the ordinary; and to the 
Crown, by neglect of the metropolitan. This 
right of lapse was first established about the 
time, though not by the antbority, of the 
Council of Lateran, which was in the reign 
of Henry 11., when the bishops first began 
to eaercise uni?ersa)Iy the right of institution 
to churches. Where there is no right of 
ioititotion, there is no right of lapse. A 
donative will not lapse, unless it has been 
au^rmeoted by Queen Anne’s bounty; neither 
will a Crown presentation. 

The term in which the title to present by 
lapse accrues, is six calendar months, or 182 
days. 3 Step, Com. 116. 
lapsed devise. Unless a contrary in¬ 
tention shall appear by the will, such real 
estate or interest therein as shall be com¬ 
prised or intended to be comprised in any 
devise iu snch will contained, which shall 
fiul, or be void by reason of the devisee's 
death in the testator’s lifetime, or by rea¬ 
son of snch devise being contrary to law, 
or otherwise incapable of taking effect, shall 
be included in the residuary devise (if any) 
contained in such will. 1 Viet,, c. 26, § 25. 

And a devise of the testator’s land, or of 
his land In any place, or in the occupation of 
any person mentioned in bis will, or other¬ 
wise described in a general manner, and any 
other general devise which would describe a 
customary, copyhold, or leasehold estate, if 
the testator bail no freehold estate which 
could be described by it, shall be con¬ 
strued to include the customary, copyhold, 
or leasehold estate of the testator, or his 
customary, copyhold, or leasehold estates, 
or any of them to which such description 
shall e a tend, as the case may be, as well as 
freehold estates, unless a contrary intention 
shall appear by the will.—§ 26. 

The foilowing devises will not lapse 
Where any person to whom any real 


estate shall be devised for an estate taO, or 
an estate in quasi entail, shall die in the life¬ 
time of the testator, leaving issue, who 
would be inheritable under such entail, and 
any such issue shall be living at the time of 
the death of the testator, such derise shall 
not lapse, but shall take effect as if the 
death of such person had happened immedi¬ 
ately after the testator’s death, unless a 
contrary intention shall appear by the will. 
—§ 32. 

And where any person, being a child or 
other issue of the testator, to whom any 
real or personal estate tball be devised or 
bequeathed for any estate or interest not 
determinable at or before the death of such 
person, shall die in the lifetime of the tes¬ 
tator, leaving issue, and any of such issue of 
such person shall be living at the time of 
the testator’s death, such devise or bequest 
shall not lapse, but shall take effect as if the 
death of such person had happened imme¬ 
diately after the testator’s death, unless a 
contrary intention shall appear by the will. 
—§33. 

LAPSED LEGACY. If a legatee die before 
a testator, the legacy is generally a lost or 
lapsed legacy, and sinks into the residuum, 
but by the 33d $ of 1 Viet., c. 26, an excep¬ 
tion to this rule is now introduced in the 
case where the bequest is to a child or other 
issue of the testator, for an estate not deter¬ 
minable at or before the death of the legatee, 
and the legatee leaves issue, which survives 
the testator. If a contingent legacy be left 
to any one, as when he attain, or if be attain 
the age of tweiitv-one, and he dies before 
that time, it is a lapsed legacy, even though 
he survive the testator. 

LARCENY [larcin. Ft,, from latroeinium, 
Lat.], contracted for latrociny, the unlawful 
taking and carrying away of tliiogs personal, 
with intent to deprive the rightful owner 
of the same ; and it is either simple, or ac¬ 
companied with circumstances of aggrava¬ 
tion. 

1. Simple larceny, at common law, or 
plrin theft. There must he an unlawful 
taking, which implies that the goods must 
pass from the possession of the right owner, 
and without his consent; where there is, 
then, no change of possession, or a change 
of it by consent, or a change from the 
possession of a person witbont title, to that 
of the right owner, there cannot be a lar¬ 
ceny. If a delivery he obtained from the 
owner by a person having animus furandi at 
the time, and who afterwards unlawfully 
appropriates the gooils in pursuance of that 
iotent, it is larceny. By 7 & 8 Geo. IV., 
c. 29, whoever shall steal a chattel or fixture 
Jet to be used by him in any house or lodging, 
shall incur the penalties of simple larceny. 
There must not only be a taking, but a car¬ 
rying away {eepit et asportavit), A bare re¬ 
moval from the place in which he found the 
g^ds, though the thief does notquite make off 
with them, is a sufficient a^ortation or car¬ 
rying away. It must be of personal goods. 
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and not of the realty or things adhering 
thereto^ or savouring thereof. The taking 
and carrying away must be with intent to 
deprive the ri^ht owner, or, as it is expressed, 
animo furandi. Larceny may be committed 
of a thing, the owner of which is unknown. 
By 7 & 8 Geo. IV., c. 29, §§ 3 & 4, it was 
provided that every person convicted of simple 
larceny of any amount (all distinctions be¬ 
tween grand and petit larceny being by the 
same statute abolished), shall be liable to be 
transported for seven years, or imprisoned 
for not more than two years, such imprison- j 
roent to be with hard labour and solitary 
confinement; and (if the offender be a male) 
to be accompanied with whipping at the 
discretion of the court. By 16, amended 
as to punishment by 7 Wm. iV. and 1 Viet., 
c. 90, if any person shall steal to the value 
of 10a., any goods, or articles of silk, woollen, 
linen, or cotton, or of any one or more of 
those materials mixed with each other, or 
mixed with any other material, whilst laid, 
placed, or exposed during any stage, process, 
or progress of manufacture, in any building, 
field, or other place, he shall be transported 
for a term not exceeding fifteen years, nor 
less than ten years, or imprisoned ^)r a term 
not exceeding three years, with hard labour 
and solitary confinemeot, if the court think 
fit, during such imprisonment. 

2. Larceny from a dwelling-house, shop, 
warehouse, or counting-house. By the 7 & 8 
Geo. IV., c. 29, amended as to punishment 
by 7 Wm. IV. and 1 Viet., c. 90, if any 

erson shall break and enter any dwelling- 
ouse, and steal therein any chattel, money, 
or valuable security, to atiy value whatso¬ 
ever ; or shall break and enter any building, 
and steal ^herein any chattel, money, or 
valuable security, such building being within 
the curtilage of a dwelling-house, and occu¬ 
pied therewith, but not being part thereof, 
according to the provisions of the first 
mentioned act; or shall break or enter any 
shop, warehouse, or counting-house, and 
steal therein any chattel, money, or valuable 
security, the offender, in any of such cases, 
shall be transported for a term not exceeding 
fifteen years nor less than ten, or he impri¬ 
soned for a term not exceeding three years; 
to which imprisonment, hard labour, and 
solitary confinement may be superadded, if 
the court think fit. 

3. Larceny from a church or chapel, 
sometimes called sacrilege. The punish¬ 
ment is transportation for life, or not less 
than seven years, or imprisonment for not 
more than three years, with or without bard 
labour. 6^7 Wm, IV,, c, 4. 

4. Larceny from the person. It is either, 
(a) Private stealing, as picking a per¬ 
son’s poikers. 

(0) Open and violent larceny from the 
person, or robbery, called by the 
civilians rapine, which is the unlaw¬ 
ful and forcible taking of goods o 
money from the person of another 
by violence, or putting him in fear 


The 7 Win. FV. and I Viet., c. 87, enacts, 
that whosoever shall rob any person, aod 
at the time, or immediately before, or im¬ 
mediately after such robberv, shall suIj, 
cut, nr wound any person, shall suffer death; 
and that whoever being armed by any offen¬ 
sive weapon or instrument shall rob, or assault 
with intent to rob, any person, or shal', 
together with one or more persons, rob, or 
assault with intent to rob, any person, or 
shall rob any person, and at the tune of, or 
immediately before, or immediately after 
such robbery, shall beat, strike, or use say 
other personal violence to any person, shall 
be guilty of felony, and be transported fur 
life, or not less than fifteen years, or impri¬ 
soned for not more than three years: that who¬ 
ever shall accuse, or threaten to accuse, of 
such abominable crime as in the act speci¬ 
fied, or of any attempt or solicitation thereto, 
and extort property by such intimidatioD, 
shall incur the like penalty; that whoever 
shall rob any person, or steal any property 
from the person of another, shall be tran¬ 
sported for a term not exceeding fifteen 
years, nor less than ten year^ or be impri¬ 
soned for not more than three: that whoever 
shall assault any person, with intent to roh, 
shall be guilty of felony, and be imprisoned 
for not more than three yean; and that 
whoever, with menaces or force, shall demand 
any property of any person, with intent to 
steal the same, shall incur the like penalty. | 

5. Larceny by clerks, servants, or agenu. 

By 7 & 8 Geo. IV., c. 29, § 46, it is provided 
that if any clerk or servant shall steal any 
chattel, money, or valuable security belong¬ 
ing to, or in the possession or power of bis 
master, he shall be transported for a term 
not exceeding fourteen years, nor less ilian 
seven; or imprisoned (with o^ without bar4 
labour or solitary confinement) for a term 
not exceeding three years; and if a mair, 
once, twice, or thrice whipped, if the court 
think fit, in addition to the imprisonmeou 
Embezzlement is distinguished from this 
offence as being committed in respect of 
property which is nut, at the time, in tbe 
actual or legal possession of the owner. 

6. Larceny in relation to the post-office. 

By 7 Wm. IV. & 1 Viet., c. 36, § 25. every 
person employed under the post-ofiSce, who 
shall, contrary to his duty, open or procure, 
or suffer to be opened, or wilfully detain, or 
delay, or procure, or suffer to be detained or 
delayed, a post letter, shall be guilty of a 
misdemeanour, and punished by fine or im¬ 
prisonment, or both, as to the court shall 
seem meet. By§ 26, every person so em¬ 
ployed. who shall steal or for any purpose 
embezzle, secrete, or destroy a post letter, 
shall be guilty of felony, punishable with 
transportation for seven years, or imprison¬ 
ment not exceeding three years; and if the 
letter contain any chattel, money, or valua¬ 
ble security, then with transportation for 
life. By § 32, every person so employeil, 
who shall steal, or for any purpose emiiezzle. 
aecretf, or destroy, or wilfully detain or delay 
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ill the course of conveyance or delivery by LARDARIUS REGIS, the Kind’s larderer 
imt, any printed votes or proceedioKS in or clerk of the kitchen. Cowell, 

Parliament, or any printed newspaper, or LARDING MONEY rlardartam]. In the 
other printed paper tent by the post without manor of Bradford, in Wilts, the tenants pay 

covers, or in covers open at the sides, shall to their lord a small yearly rent by this 

be guilty of a misdemeanour punishable by name, which is said to be for liberty to feed 

fine or imprisonment, or both, as to the their hogs with the masts of the lord’s 

court shall seem meet. These provisions woods, the fat of a hog being called lard; 

rebte only to offences by persons employed or it may be a commutation for some cus- 

in the department of the post-office; but by tomary service of carrying salt or meat to 

$§ 27 & 28, every person who shall steal out the lord’s larder. Mon. Anff., t. \,p. 321. 

of a post letter, any chattel, or money, or LARONS, thieves. 
raJoable security, or shall steal a post letter- LASCAR, a native Indian sailor, 
bsg, or a post letter from a post letter-bag, LASHITE, or LASHLITE, a kind of forfei- 
or from a post-office or officer of the post, ture during the government of the Danes in 

or a mail, or shall stop a miul with intent to England. Encyc. Land. 

rob or search the same, shall be guilty of LAST Ihlcutan, Sax., lest, Fr.], a burden; a 
felony, and transported for life. By § 29, particular weight or measure of fish, corn, 

every person who shall steal or unlawfully wool, leather, pitch, &c. 

uke away a post letter-bag sent by a post LASTAGE [lastagium, Lst.], a custom ex¬ 
office packet, or a letter out of any such bag, acted in some fairs and markets to carry 

or shall unlawfully open any such bag, things bought whither one will, by the in- 

tkall be guilty uf felony, and transported fur terpretatiou of Rastal. But it is more accu- 

a term nut exceeding iuurteen years. By § rately taken for the ballast or lading of a 

30, every receiver of a post letter, post letter- ship. It is also defined to be that custom 

bag, chattel, money, or valuable security, which is paid for wares sold by the last, as 

feloniously stolen under the post-office acts, herrings, pitch, &c. 
knowing thesaine to have been so stolen,shall LASTATIN US, an assassin or murderer, 
be guilty of felony, and transported for life. LAST-COURT, a court held by the tweoty- 
By§ 31, every person who shall fraudulently four jurats in the marshes of Kent, and 

retain or wilnilly secrete, or keep, or summoned by the bailiffs, wherein orders 

deiai/i, or being required by an officer of are made to lay and levy taxes, impose 

the post-office, neglect or refuse to deliver penalties, &c., for the preservation of the 

up a poat letter, which ought to have been said marshes. Encyc, iknd, 
delivered to any other person, or a post LAST*HEIR, he to whom lands come by 
letter-bag or post letter which shall have escheat for want of lawful heirs; that is, iu 

been sent and lost, shall be guilty of a some cases the lord of whom the lands were 

initdetneanour, punishable with fine and held, but in others the sovereign. Bract., I, 

iopnsooment. .And by §§ 41 & 42, it is T, c. 17* 

provided generally, that every person con- LATENT [latens, Lni.'], hidden; concealed; 
victed of an offence for which transportation secret. 

for life ia awarded by that act, shall be liable LATENT AMBIGUITY. See Aubiguity. 
to be transported either for life, or any time LATERA, sidesmen, companions, assistants, 
not less than seven years, or imprisoned for LATERARE, to lie sideways, in opposition to 
soy term not exceeding four years; and lying endways, used iu descriptions of lands, 
that every person convicted of any offence LATH, or LATHE, a part of a county. In 
pttQishabie according to the post-office acts, some counties there is an intermediate divi- 

by traosportation for fourteen years, shall sion between the shire and the hundred, as 

be liable to be transported for any time not lathes in Kent, and rapes in Sussex; each of 

exceeiling fourteen years or less than seven them containing three or four liundieda 

years, or imprisoned fur any time not ex- apiece. In Ireland the arrangement %vas 

iteding three years; and that in all cases of different. If all that tything failed, then all 

ioprisooment, the court may superadd hard that lath was charged for that ty thing; and 

lalMur and solitary imprisonment. if the lath failed, then all that hundred was 

7. Larceny from ships, docks, wharfs, or demanded for them; and if the hundred, 

loayi. Any person stealing any goods or then the shire, who would not rest until 

iDCTcbandize in any vessel, barge, or boat, in they found that undutiful fellow, who was 

»ny port of entry or discharge, or upon any not amenable to law. Spencer's Ireland. 

cavigable river or canal, or in any creek LATHREVE, LEDGREVE, or TRl'l'HIN- 
beloiiging to, or communicating with any GREY E, an officer under the Saxon govern- 

finch port, river, or canal; or stealing any ment, who had authority over that division 

goods or mercliiwdize from anv dock, wharf, called a lathe. 

or quay, adjacent to any suck port, river, LATIMER [laiinier,^ Fr., Q. d., latiner'], an 
canal, or creek, shall be transported for not interpreter, according to Uoke, 2 Inst, bib, 

more than fifteen years or less than ten It is suggested that it should be latiner, 

yean, or imprisoned for not more than three because be who understood Latin might be a 

yean, with hard labour, if the court think fit, g«>nd interpreter. Camden makes it signify 

and solitary confinement. 7 IFm. IV, \ a Frenchman or iuterpreter, Britan,, f, 

Tic/., c. 90. b98. 
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LATIN, the language of the ancient Romans. 
There are three sorts of law Latin:—1. 
Good Latin, allowed by grammarians and 
lawyers. 2. False or incongruous Latin, 
which in times past would abate original 
writs; though not make void any judicial 
writ, declaration, or plea, &c. 3. Words of 
art, known only to the sages of the law, and 
not to gratninarians; called lawyers* Latin. 
1 Lit. Abr. 146. fiut proceedings are now 
written in English. 4 Geo. II., c. 26. 

LATINARIUS, an interpreter of Latin. 

LATITAT [he lies hid], a writ, whereby all 
persons were originally called to answer in 
personal actions in the Queen’s Bench; 
having its name upon a supposition that the 
defendant lurks and lies hid, and cannot be 
found in the county of Middlesex to be taken 
by bill, but is gone into some other county, 
to the sheriff of which this writ was directed, 
to apprehend him there. F. N. B. 78. 
Abolished by the 2 Wm. IV., c. 39. 

LATGR llatus, Lat.], a bearer, a messenger. 
Cole. 

LATRO, he who has the sole jurisdiction over 
felonies in a particular place. See Inpano- 

THBF. 

LATROCINA'nON [latro, Lat., a robber], 
the act of robbing; a depredation. 

LATROCIMUM, the prerogative of adjudg¬ 
ing and executing thieves; also, larceny, 
theft. Old Charter, 

LATROCINY, larceny. 

LATTER-MATH, a second mowing. 

LAVATORIUM, a laundry or place to wash 
in. Applied to such a place in the porch or 
entrance of cathedral churches, where the, 
priest and other officiating ministers were j 
obliged to wash their hands before they pro¬ 
ceeded to Divine service. 

LA VINA. See Labina. 

LAUDARE, to advise or persuade; to arbi¬ 
trate. 

Laudaturque domus, longos qrd prospicit agros. 
9 Co. 58, b.—(The house is praised which 
looks over long fields.) 

LAUDATIO, testimony delivered in court 
concerning an accused person’s good beha¬ 
viour and integrity of life. It resembled 
the practice which prevails in our trials, of 
calling persons to speak to a prisoner’s cha¬ 
racter. The least number of the laudatores 
among the Romans was ten. 

LAUDATOR, an arbitrator. 

LAUDIMIUM, the fiftieth part of the value 
of an estate paid by a new proprietor to the 
tenant for investiture or leave of possession. 
CivU haw Term. 

LAUDUM, an arbitrament or award. 

LAUNCEGAY, a kind of offensive weapon, 
now disused, and prohibited by 7 Ric. II., 
c. 13. 

LAUND, or LAWND, an open field without 
wood. 

LAUREAT, or LAUREATE [laurus, Lat.], 
an officer of the household of the Sovereign, 
whose business consists only in composing 
an ode annually, on the Sovereign’s birth¬ 
day, and on the new year; sometimes also. 


though rarely, on occasion of any remark- 
able victory. WartoeCs Hist, of Engluk 
Poetry. 

LAUREATION, a term in the Scottish uni¬ 
versities, used for the act of taking up the 
degree of a master of arts, to which tbe 
students are admitted after four years’ study. 
Dr, Johnson adds, that upon these occa¬ 
sions a flowery crown is used, in imitation of 
laurel among the ancients. 

LAURELS, pieces of gold, coined in 1619, 
with the king’s head laureated; hence tbe 
name. 

LAW \lfge, lagea, or lah. Sax., lawe, Bel^., 
lei, Fr., legge, Ital., le^. Span, and Port., 
la/ugh, Erse, lea, from Ugo, Lat., to bind], a 
rule of action. 

The design and object of laws is to aacer- 
tain what is just, honourable, and expe¬ 
dient ; and, when that is discovered, it is 
proclaimed as a general ordinance, equal 
and impartial to all. This is the origin of 
law, which, for various reasons, all are 
under an obligation to obey; but, especially, 
becanse all law is the invention and gift of 
Heaven, the sentiment of wise men, tbe 
correction of every offence, and the general 
compact of the state; to live in confamiity 
with which is the duty of every individual in 
society. Demot, Orat. 1 eontr. Aristogil. 

The several departments or branches of 
law may be thus shown: 

Laws 


Between Between 

God and Mao. Man and Man. 


Natural. Revealed. 


National luter- 

or Mnnicipal. natioual. 


Canon or Common Equity. 
Ecclesiastical. Law. 

I 


Public Private 

or or 

Criminal. Civil. 

Consult Hooket^s Eccle. Polity: Thole’s 
Div. of Pur., vol. ii., c. 2 : Bl. Com., tol. ’u 
§ 2, “ On the Nature of Laws in general 
and dc. de Legibus. 

LAW OF ARMb [lex armomm], the ordinance 
regulating proclamations of war, leagues 
and treaties, &c. 

IxAWDAY, a court-leet, or view of frauk- 
ple<lge. 

LAWING OF DOGS, expeditation. 

LAWLESS COURT [quia dicta siae kgeyn 
tribunal held on King’s Hill, at Rochford, m 
Essex, on Wednesday morning next wer 
Michaelmas Day, yearly, at cock-crowiug, 
at which court they whisper, and have no 
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candle, nor any pen or ink, bat a coal $ and 
he that owes suit or service there, and ap¬ 
pears not, forfeits double his rent. Cam. 
Brit, 

L\WLBSS MAN [eate], an outlaw. 

LAW OF MARQUE, where they that are 
drirea to it, take the shipping and goods of 
that people of whom they have received 
wrong, and cannot get ordinary justice, 
when they can take them within their own 
bounds and precincts. 27 Edm, IIL, st. 2, 
C.17. 

LAW MARTIAL, the military law. 

LAW MERCHANT [lew mercatoriai, a spe¬ 
cial law, differing from the common law, 
but part of the law of the realm, proper to 
merchants. 8ee Commbrcb. 

LAW OF THE STAPLE, the law merchant. 

LAWS OP OLERON, a maritime code drawn 
op by Richard 1., at the isle ofOleron, whence 
their name. They are constantly quoted in 
proceedings before the Admiralty Courts, 
u are also the Rhodian La%vs« Co. Lit, 11. 

LAW SPIRITUAL [lex spiriiualis], the ec¬ 
clesiastical law, or law Christian. Co. LU, 
344. 

LAW SUIT, an action or liti^tion. 

LAWYER, a person learned in the law, as an 
•dffocate, counsel, or attorney. 

LAY [Aohv, Gk.], not clerical; regarding or 
belonging to the people, as distinct from the 
clergy. 

L.\Y CORPORATIONS, bodies politic; they 
are either, 1, Civil, erected for many tem¬ 
poral purposes, or, 2, Eleemosynary, for 
charitable matters. 

Lay days, running or consecotive days; a 
term useil as to the time of loading and un¬ 
loading ships, &o. 

lay IMPROPRIATORS, laymen who ap¬ 
propriate church revenues to their use. 

UY INVESTITURE OF BISHOPS, putting 
a bishop into possession of the tempora¬ 
lities be longing to his bishopric. 

LAY-FEE, Imids held in fee of a lay lord, as 
distinguished from those lands which belong 
to the church. 

LAYE [fey, old Pr. 3 , law. 

Layman, one of the people, and not one of 
the clergy. 

Laystall [Sa*.], a place for dung or soil. 

lazarets, places where quarantine is to be 
performed by persons coming from infected 
countries; to escape from them is felony. 
1 doe, 1 , e. 31; 2 o Geo, II,, c. 6 ; 29 Geo, 
//.; c. 8 ; 6 Geo, IF,, c. 76, § 21. 

LAZZI, persons of a servile condition. Saxon 

leading question, a question which 
suggests to a witness the answer which he is 
to make. 

It is not a very easy thing to lay down 
any precise general rule as to leading quea- 
ttoos: on the one hand it is clear that the 
miad of the witness must be brought into 
contact with the subject of inquiry; on the 
o^er, that he ought not to be prompted to 
give a particular answer, or to be asked any 
question, to which yes or no, would be conclu¬ 


sive. But bow far it may be necessary to par¬ 
ticularize, in framiug the question, must 
depend upon the circumstsnces of each par¬ 
ticular case. 

Objections ran be taken to leading ques¬ 
tions, but ought not to be wantonly or cap¬ 
tiously made, since it is, to some extent, 
always necessary to lead the mind of the 
witness to the subject of inquiry. The court 
has discretion to regulate the mode in which 
a witness in chief shall be examined, in order 
best to answer the purposes of justices. 
There is no fixed rale which binds counsel 
to a particular mode of examining him; if 
a witness by his conduct show himself de¬ 
cidedly adverse, it is in the discretion of the 
court to allow cross-examination. The situ¬ 
ation of the witness, and the inducements 
under which he may labour to give an unfair 
acconnt, are material considerations in this 
re^ct. 

Leading questions are allowed on cross- 
examination. I Stark, Emd. 169. 

LEAGUE [ligue, Fr., ligo, Lat.], a treaty of al¬ 
liance between different states or parties. It 
may be offensive or defensive, or both. It is 
offensive when the contracting parties agree 
to unite in attacking a common enemy; de- 
fensive when the parties agree to act in 
concert in defending each other against an 
enemy. Also a measure equal to three 
English miles, or 300 geometrical paces. 

LEAKAGE, an allowance made to merchants 
for the leaking of casks or the waste of li- 
quors. 

LEAP-YEAR. See Bibbbxtilb. 

LEASE [locatio, Lat., laisser, Fr.], a contract 
between parties, by which the one conveys 
lands or tenements to the other for life, for 
years, or at will, but always for a less term 
than the party himself conveying hu in the 
premises: for if it be for the whole interest, 
it is more properly an assignment. It is 
usually made in consideration of rent, or 
some other annual recom pence rendered to 
the party conveying the premises, who is 
called the lessor or landlord, by the party to 
whom they are conveyed or let, who is called 
the lessee or tenant. 

** Regolarly, these things must concur in 
the making of every good lease :—1. There 
must be a lessor, who is able to make the 
lease. 2. There must be a lessee, who is 
capable of taking the thing demised. 3. 
There must be a thing demised, which is 
demisable. 4. If the ihing demised be not 
grantable without a deed, or^ the party de¬ 
mising be not able to grant without a deed, 
the lease must be made by deed; and if so, 
then there must be a sufficient description 
of the person of the lessor, tbe lessee, and the 
thing demised; and all necessary circum¬ 
stances, as sealing, delivery, &c., must be 
observed. 5. If it be a lease for years, it 
must have a certain commenceiiient, at least 
when it takes effect in interest or possession, 
and a certain determination, either by an 
express enumeration of years, or by reference 
to a certainty that is expressed, or by re- 
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ducing it to a certainty upon some contin¬ 
gent event, wbicli must happen before the 
death of the lessor or lessee. 6 . There must 
be all needful ceremonies, ns livery of seisin, 
attornment, and the like, in all cases where 
they are requisite. 7> There must be an 
acceptance of the thing demised, and of the 
estate by the lessee.” Shep. Touch, 267- 
All leases required by the Statute of Frauds, 
or any other law, to be in writing, must be 
by deed. 8 & 9 Viet., c. 105, § 3. But all 
leases not exceeding tlie term of three years 
from the making thereof, lyhereupon the 
rent reserved Co the landlord during such 
term, shall amount unto two-third parts, at 
the least, of the full improved value of the 
thing demised, may be by parol or verbal 
contract. 29 Car. IL, c. 3, § 2. 

The usual words by which a lease is made 
are ** demise, grant, and to farm letbut 
whatsoever words amount to a grant, are 
sufficient to make a lease ; and it may be 
laid down as a rule—that whatever words 
are sufficient to explain the intent of the 
parties, that the one shall divest himself of 
the possession, and the other come into it, 
for any determinate time, whether they run 
in the form of a license, covenant, or agree¬ 
ment—are of themselves sufficient, and will, 
in construction of law, amount to a lease fur 
years as effectually as if the moat proper and 
pertinent words had beeu made use of for 
that purpose : for a lease for years being no 
other than a contract for the possession and 
profits of the land on one side, and a recom- 
pence of rent or other income on the other, 
—if the words made use of are sufficient to 
prove such a contract, in whatsoever form 
they are introduced, or howsoever variously 
applicable,—the law calls in the Intent of 
the parties, and models and governs the 
words accordingly. 

A lease by deed usually consists of the 
following parts 1 . The premises, contain¬ 
ing a statement of the date, the particulars, 
recitals (if any), and agreement. 2. The 
habendum, or that part which fixes the dura¬ 
tion of the term. 3. The reddendum, or 
reservation of rent. 4. The covenants: and 
any exception, proviso, or condition there 
may be to the contract. 

As to the provisions which have been 
made in relation to particular leases, they 
may be thus noticed :— 

I. Crotrn Leases. The 1 Anne, st. 1, c. 7, 
§ 5 , enacts that all grants, leases, and 
assurances of the hereditaments therein men¬ 
tioned, made by the Crown, shall be void, 
unless they be made for some estate not 
exceeding thirty-one years, or three lives, or 
some term of years determinable on one, 
two, or three lives, to commence from the 
making; or if such grant,lease, or assurance' 
shall be made to take effect in reversion or 
expectancy, that then the same, together 
with the estates in possession, shall not ex- | 
ceed the term of thirty-one years, or three 
lives in the whole. Such leases are to be | 
made without impeachment of waste, and I 


with the reservation of the ancient or osasl 
rent, or more to the Queen, her heirs and 
successors, or such rent as has been resened 
and paid for the hereditaments demised for 
the greater part of twenty-one years before 
the making of such leases; and when no 
rent shall have been previously reserrrt), 
then there shall be reserved a reasonable 
rent, not under the third part of the clear 
yearly value of the demised premises. Tuis 
act does not extend to advowsons and vicar¬ 
ages. And Crown leases of lands belonging 
to the Duchy of Cornwall are regulated by 
1 & 2 Wm.IV., c. 6 . 

2. Leases under Powers. When powen 
to lease are given, it is usually required that 
the best rent shall be reserved which can be 
obtained; that the leases shall be in pos¬ 
session and not in reversion, unless the 
power so express; that all the usual and 
proper covenants shall be inserted in tbe 
leases, and that there shall l>e a proviso for 
re-entry, in case of forfeiture for any breicb 
of the covenants. 

3. Leases by ecclesiastical persons, made 

in pursuance of I Eliz., c. 19; 13 Eiiz., e. 
10 ; or 32 Hen. VIIL, c. 28, most be made 
by indenture, whether of lands of which they 
are seised in right of their churches, or of 
tithes; unless, indeed, in the latter case tbe 
instrument be merely an agreement with tbe 
party who ought to pay the tithes, to reuio j 
them. Renewed leases are under 6 & 7 
Wm. IV., cc. 20 & 64. Leases of incumbents 
binding their successors, are provided forby 
5 & 6 Viet., c. 27; and the 5 & 6 Viet., c. 
108, empowers etxdesiastical corporations to 
grant leases for long terms of years. ! 

4. Ijeases by tenantt in tail, in pnrsuince | 
of the enabling statute 32 Hen. VIII., c. 

so as to bind tbe issue in tail, but not tbe 
remainder-man or reversioner, must be by 
indenture and in prwsenti, not concurrent 
with an existing lease, and not exceed three 
lives, or*twenty-one years, and of lands usually 
let, with a reservation of the usual rent, and 
must not be without im peach men t of 

5. Leases made by liu^diaiids iu right of i 
their wives must be made in pursuance of 
the 32 Hen. VIIL, c. 28. 

6 . Leases by agents. It was formerly laid 
down, that if a person have authority, by 
virtue of a power of attorney, to grant leases 
for years generally by indenture, they ought 
to be made in the name and style of tbe 
principal, and not in such attorney’s name : 
for the power of attorney gives him no in¬ 
terest or estate in the lands, but only an 
authority to supply the absence of bis prin¬ 
cipal by standing in his stead, which he can 
DO otherwise do than by using his name, and 
making them just in the same manner and 
style as he would have done if he bad been 
presefit. But now, although it is still con¬ 
sidered that tbe execution of an indenture 
by an attorney must be in the name of tbe 
principal, iu order to lie binding upon the 
latter, and that the power of attorney most 
be under seal, as well aa ibe deed iwft 
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matters not in irhal form of words such 
execution is denoted by the s'^i^nature of the 
name. 

7. Ilevmhnarjf leases. Where there is a 
prior lease or estate in beioi^, leases cannot 
be made by parol; for besides that, by the 
Statute of Frauds, no parol lease for aliove 
three years is to have any other effect (‘xcept 
as a lease at will; a deed is of the very 
essence of the p^rant of a reversionary inte¬ 
rest, and without it no reversion can pass out 
of the itrancor. 

8 . Concurrent leases. If a lease be made 
for life or years, to one, and afterwards the 
lessor make a lease for years, to another, the 
second lease is a coucurrent lease, and ;food 
at least for so many years as shall be to come 
after the first lease is determined, according 
to the ain’Ctfinent: thus, if the first lease be 
for twenty years, and the second lease be for 
thirty yean, and both begin at one time, the 
second lease is good for the last ten years, 
rw/. and Ten. 52. 

LEASE AND RELEASE, a mode of convey¬ 
ance which derives its effect from the Statute 
of Uses, and operates by transmutation of 
possession, compounded of a lease for a year, 
at common law, or, a bargain and sale fur a 
year nnder the Statute of Uses, and a com- 
laon law release. This compound convey¬ 
ance originated thus. The Statute of En¬ 
rolments (27 Hen. Vllf.,c. 16) seemed to he 
confined to case^ where an estate of inhert- 
UQce or freehold, or the use thereof, was to 
be made or take effect by reason only of a 
bargain and sale; it was tnerefore concluded 
that if a bargain and ssle were first made for 
an estate less than freehohl, as for one year, 
and then the inheritance or freehold were 
Boperailded by a separate deed of release, 
the transaction coula not be affected by the 
statute; and that such release to the bar- 
l^ioee would be valid, without bis entry upon 
the lands, being a conseciuence of the strong 
words in the Statute of Uses, which converts 
all vested uses at once into estates. The 
perfect convenience and general applicability 
of the lease and reWase recommended and 
established it as the common assurance of 
the kingdom. Fof it is preferable to a bar- 
coin and sale, and to a covenant to stand 
fid^ed to uses, because it effects a transfer of 
the legal estate under the rules of the com- 
tiKin law, and therefore the declaracion of 
uses npoo it needs nut to he confined to 
persons from whom a consideration moves, 
it is also preferable to a bargain and sale, 
and still more to a feoffment, because no 
adfiititinal ceremony is necessary to its oper¬ 
ation ; but the trailsfer of property in land 
may he effected by it in any part of the 
World, as instantaneously, as the payment of 
money. And where the subject of convey¬ 
ance is land in reversion or remainder, it is 
also preferable to a mere deed of grant, as it 
makes it unnecessary for the grantee, if his 
title be called in question, to prove that there 
ws'i a particular estate in existence at the 
time of the grant. 


It is immaterial to the operation of the 
release, whether the previous estate for a 
year be created by a bargain and sale under 
ihe statute of uses, or by a lease at common 
law, perfected by the entry of the lessee. In 
either case, the conveyance operates by trans¬ 
mutation of possession. It transfers a seisin to 
the releasee; and if the use he declared to 
him, he takes an estate, not by virtue of the 
Statute of Uses, but in the course of pos¬ 
session at the common law. But if the nse 
be declared to any other person or persons, 
then it is executed by the statute. When the 
release is founded upon a bargain and sale 
for a year, it is necessary that the person 
making the conveyance should he capable of 
standing seised to a use. But if the relestor 
be incapable of standing seised to a use, then 
the estate for a year should be created by a 
lease at common law, accompanied by an 
actual entry on the part of the lessee. 

If a lease and release be made to D. and 
his heirs, to the use of K. and his heirs, to the 
use of, or in trust for M. and his heirs, D. 
would take the seisin, K. the use or legal 
estate, and M. the equitable or beneficial 
interest, K. would therefore be a trustee for 
iVfthe cestui que trust, or beneficiary. 

% 8 & 9 Viet., c. 106, ^ 2, it is enacted, 
that, after the Ist day of (October, 1845, all 
corporeal tenements and hereditaments shall, 
as regards the conveyance of the immediate 
freehold thereof, be deemed to lie in grant 
as well as in livery; and that every deed, 
which, by force of this enactment, shall be 
effectual as a grant, shall be chargeable with 
the stamp duty with which the same deed 
would have been chargeable in case the 
same had been a release founded on a lea^e, 
or bargain and sale for a year, and also 
with the same stamp duty (exclusive of pro¬ 
gressive duty) with which such lease or 
bargain and sale for a year would have been 
chargeable. fVatk. Conv. 343 Sand. Uses 
and Trusts, voL ii., p-TS\ Burton’s Comp,, 
50; Hayes* Cone., vol, i., p, 77* 

LEASING, or LESING, gleaning. 

LEASING-MAKING, slanderons and untrue 
speeches to the disdain, reproach, and con¬ 
tempt of the Sovereign, his council and 
proceedings, or to the dishonour, hurt, or 
prejudict* of the Sovereign or his ancestors. 
,Scotch Actt, 1584, 1585, 1703, c. 4. 

LECCATOR, a debauched person. 

LECHERWITE, LAIRWITE, or LEGER- 
WITE \legun. Sax., to lie with, wite penalty], 
a fine for adultery nr fornication, anciently 
paid to the lords uC certain manors. 4 Inst. 
206. 

LECTURER [preeleetor, Lat.], an instructor, 
a reader of lectures; also a clergyman who 
assists rectors, &c., in prcachiug, &c. See 
7 & 8 Viet., c. 59. 

LEG rURF.SHlP, the office of a lecturer. 

LliDGREVE, or LEDGRAVE. See Lath- 

RBVB. 

LCDO, the rising water; increase of the sea. 

LCET, court, the view of frank-pledge, which 
is a court of record, held once in the year. 
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and not oftener, within a particular hundred, 
township, or manor, before the steward of 
the leet; being the King’s court, granted by 
charter to the lords of certain hundreds and 
manors. Its original intent was to riew the 
frank-pledg^, that is, the freemen within the 
liberty; betides this, the preservation of the 
peace, and the chastisement of divers minute 
offences against the public good, are the 
objects both of the court-leet and the 
sheriff’s tourn, tvhich have exactly the same 
jurisdiction, one being only a larger species 
of the other; extending over more territory, 
but not over more causes. All freeholders 
within the precinct are obliged to attend 
them, and all persons commorant, t.e., lying 
therein. But persons under twelve and 
above sixty years old, peers, clergymen, 
women, and the Crown’s tenants in ancient 
demesne,^ are excused from attendance, all 
others being bound to attend upon the jury, 
if required, and make their due present¬ 
ments. It was also anciently the custom to 
summon all the King’s subjects, as they 
respectively grew to the years of discretion 
and strength, to come to the court-leet, and 
there take the oath of allegiance. The 
other general business of the leet and tourn 
was to present by jury all crimes whatsoever 
that happened %vitliin their jurisdiction. Both 
^e tourn and leet have been for a long time 
in a declining way, and latterly have fallen 
into almost total desuetude, and their busi¬ 
ness has gradually devolved upon the quarter 
sessions. 3 Step. Com. 339. 

LEETS, or LECTS, meetings appointed for 
the nomination or election of ecclesiastical 
officers. Scotch Term. 

LEGA, or LACTA. the allay of money, Spelm. 

LBGABLE [leffobilis, Lat.], capable of being 
bequeathed. 

LEGACY [/i^afufii], a bequest; some parti¬ 
cular thing persona], given by a last will 
or tesUiiieiit; the person to whom it is 
given is styled the legatee; and if the gift 
be of the residue of an estate after payment 
of debts and legacies, he is then styled the 
residuary legatee. 

The ecclesiastical courts originally and 
properly recognised suits for legacies charged 
upon, or to be paid out of, personal estate, 
but the authority of those courts, being in¬ 
adequate to enforce a full discovery of assets, 
and in order to save a cirduity or multiplicity 
of suits and in ease of the suitor, courts of 
equity, at last, exercised complete jurisdic¬ 
tion in the matter, as well by enforcing the 
discovery as by decreeing payment of the 
legacy, on the ground that the executor was 
in the nature of a trustee for the parties 
beneficially interested. But where a soil is 
instituted in equity for payment of a legacy, 
payable out of the personal estate, if a 
question arise upon the right of the legatee 
lo demand payment, it is governed by the civil 
law, whereas, if the legacy be charged upon 
a real estate, the common law rules prevail, 
because, in the latter case, the jurisdiction of 
the temporal court is original and excludve 


Where a legacy has been bequeathed to a 
married woman, courts of equity exercise as 
exclusive jurisdiction, and will on a bill filed 
rant an injunction, so as to prevent the 
usband from proceeding in the spiritoal 
court to obtain payment, because it cannot 
impose any terms, or compel the husband to 
make an adequate provision or settlement 
on his wife, as the Court of Chancery cas 
oblige him to do, before he will be permitttd 
to receive the legacy. And where a father 
has instituted a suit in a spiritual court for 
an infant’s legacy, the Court of Chancery 
will grant an injunction, so as to prevent the 
money from getting into the father’s power. 

It will be observed, that in these cases the 
proceeding is not by prohibition, becaoie 
the ecclesiastical court has jurisdiction, hoc 
by injunction operating in personam against 
the husband or father, and the court of 
equity merely interferes in consequence of 
its general jurisdiction over trustees, and lo 
protect the interests of married women sod 
infants. It may be remarked that in til 
cases of legacies, where there is a etMtftaauy 
trust, or, as has been said, ** anytkmg Kke a 
trust,** the Court of Chancery will grant an 
injunction, because trusts are peculiarly 
proper for the cognizance of that court. 

A pecuniary legacy, though assented to by 
the executor, cannot be recovered in a court 
of com roon law; but a «pect/Se legacy, assented ; 
to, may be so recovered. 

Legacies are divided into 

1 . Specific, which are of two sorts, (>}, ; 
when a particular chattel is specifically j 
described and distinguished from all other I 
things of the same kind, as a bequest | 
of a sum of money in such a bag; or of a ; 
bond or other security, or a bequest of 
money out of such a security, or money in 
navy bills; O), something of a pauticuiir 
species, which the executor may satisfy by 
delivering something of the same kind, as a ; 
horse, &e. Specific legatees have, in some 
respects, an advantage over those that are 
pecuniary, so as to be paid tit toto, and not 
in average, on a deficiency of assets; bm, ia 
other respects, they are diatingniahefl, to 
their disadvantage, from pecuniary legacies; 
for if stock, specifically given, be sold by the 
testator; or, being a lease, he is evicted; or, 
being goods, they are lost or burned; or, 
beiug a debt, it be lost by the debtor’s insol¬ 
vency, In all these cases such specific l^atee 
is not entitled to contribution from the other 
legatees, aud, therefore, pays no contribution 
towards them; it is, consequently, a mle | 
that no legacy is to be held specific ootess 
clearly so intended. A specific legacy vests 
immediately upon the testator’s death, and, i 
unlike a pecuniary legacy, carries interest ' 
from his death, but it U transferable only I 
at the end of a year from the testator’s 
death. 

2. Vested, or esntvngenU If a legacy be 
bequeathed to one generally, /• he pain nr 
payable at the age of twenty-one, or any 
other age, and the legatee die before that 
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this is such an interest rested in the 
legatee, that it goes to his execator oradmi- 
nifitrator, and is receivable wheu the legatee 
would hare attained twenty-one, if he had 
lived, it being debitum tn prasenii (a debt 
contracted at present), though solvendum in 
f^o (to be paid at a future time), the time 
being annexM to the payment, and not to 
the legacy itself; but if a legacy be be¬ 
queathed to a legatee at twenty-one; or t/, 
or when, or provided he shall attain twenty- 
one, and the legatee die before that age, the 
legacy, being then contingent, is lapsed; and 
that whether the legacy be of money, a 
chattel, a partnership, or the profits of a 
trade, legacies express^ in such terms are 
construed in a different manner from what 
the same words are when applied to real 
estate; for where there is a derise of real 
estate to A., when be attain twenty-one, the 
estate rests immediately, and the dying 
under twenty-one is considered as a con¬ 
dition subsequent, on which the estate is to 
be diretted. A legacy to the children of 
husband and wife, is confined to children 
bom at the testator’s death; so a devise to 
the younger children of the testator’s son, 
to be paid at twentv-one, rests in those 
bom at the teatator’a death. 

3. Lopeed. It ia a general rule, that (unless 
it be a joint legacy, which goes to the sur¬ 
vivor, or a tenancy in common, with a be¬ 
quest orer to the survivor) if a legatee die in 
the testator’s lifetime, the legacy is lapsed, 
and this though the will be made in execu¬ 
tion of a power. It is a general rule, ever 
since the case of Pawlet r. Pawlet, 2 Ventr., 
366 ; S. C., 1 Vern. 204, 321 $ and also in 2 
Ch. Rep. 204, followed by a multitude of 
cases, tnat where money is given to be paid 
et a future Ume (for if payablepresasi/y, the 
rule cannot apply) out of a real estate, and 
the legatee die before the time, it sinks into 
the estate s and the same rule prevails where 
a legacy is charged on real estate, to be 
fntrchoeed with the residue of a personal 
estate. As to what legacies will not lapse : 
see Lapse. 

4. Conditional. As to personal property, 
conditions in restraint of marriage generally 
ye void; and a condition, absolutely enjoin- 
isy eeUbacy, or tantamount to a prohibition 
of marriage, would be void; but on gifts or 
devises ot the inheritance or freehold of 
lends, almost any condition or limitation, 
however resirictiug the right of marriage, 
unless it amount to a prohibition of ever 
marrying, as an absolute injunction of celibacy 
has been considered effectual. Stackpole 
V. Beaumont, 3 Ves. 89. Under this head 
may be ranked the implied condition which 
attaclies where a legacy is left to one who is 
appointed executor; In which case it has 
been held, that such legatee is not entitled to 
his legacy, unless he prove the will; but he 
may prove at any time, even after the hear¬ 
ing of the cause. It might he different, per¬ 
haps, if the legacy were by one will, and the 
appoiatmeut of executor by another. 


5. Accumulative. The doctrine is this, that 
where the same specific thing is given twice, 
or where, s» the same will, a like sum or 
quantity is given, for the same cause in the 
same act, and totidem verbis, or only with 
a small difference, a single and not a double 
or accumulative legacy passes; but, gene¬ 
rally, if equal, greater or Use sums be given 
in one will, or by two distinct writings of 
different dates, as by a will and codicil, or 
two codicils, this is an augmentation, and 
the legatee takes a double or accumulated 
legacy; but though simpliciter and primd 
facie, two different instruments giving lega¬ 
cies, whether of the same or of a larger 
amount, will be held accumulative, and not 
a substitution, yet the rule does not hold, if 
an intention of the testator to the contrary 
appear upon the face of the instrument, 
and small circumstances will raise this inten¬ 
tion. 

Where a bequest operates as a satisfaction 
of a debt owed to the legatee, it roust be of 
an equal or greater sum—equally beneficial, 
of the same nature—payable immediately, 
and not upon a contiugency. 

A person shall not claim an interest un¬ 
der an instrument, whether a deed or will, 
without giving full effect to that instrument, 
so far as he can. This rule is universal and 
without exception founded upon the civil 
law, ** non permittitur prohsbere voluntatem** 
(it is not allowed to impeach a will). 

For instance, if a testator give what is not 
bis property, but which he supposes to be 
his, and gives to the person whose property 
it is, an interest by bis will, that person will 
not be permitted to defeat the disposition, 
where it is in his power, and yet take under 
the will; and the same rule applies, though 
the testator knew he had no right to dispose 
of the lands, and yet, knowing it, takes upon 
himself to dispose of them. S. C., 1 Eden, 
635. These are cases of election. So also, 
if a man devise to B. lands to which he has 
no title, and which are the estate and in the 
possession of A. (to whom he gives, by the 
same will, other parts of his estate), A. must 
elect and convey his estate to B., or he 
cannot take any benefit under the will. 
Where a party has made an election, and 
proceeds, contrary to such election, to re¬ 
cover estates at faw, an injunction will be 
granted to restrain him. 

By the civil law, if an estate were left in 
an illegal way, to a city, for instance, the 
profits to be yearly employed in a public 
show, to the memory of the deceased, the 
legacy is applied, cy prhs, to some other 
lawful use, by which the memory of the 
testator might be preserved. Hence, pro¬ 
bably, in analogy to the civil law, the doc¬ 
trine of cy pris, was adopted in our law. 
Where it appears by a will, that the sub- 
siantial inteciiioii of a testator is charity, 
though the mode in which it is directed 
to be executed fails by accident or other 
circumstances, the court will find some 
means of effectuating that general inten- 



LEG 


LEG 


( 368 ) 

lion. If a man bequeath a sum of mo- able part of what has been paid^ and it u the 

iiey to such charitable uses as (he shall same where the legacy is paid by virtue ol a 

direct, by a codicil to be annexed to his decree; but if the dehcieticy of assets is occa- 

will, or by a note in writin;;, and afterwards sioiied by the wasting of them by tlieexecu- 

leave no such direction, either by note or tor, a legatee who has recovered his lej^acr, 

codicil, equity has power to dispose of it to or to whom it has been voluntarily paid, U 

such cbaritaiile uses as it shall think fit. not compellable to refund. Maddock^t ?m. 

If there is one particular object to which of Equity; Stnry^i Eq. Juris, 

a testator’s mind applies, as the building of LEGACY DUTY, a tax paid to goveromcDC 

a church at W-, and that purpose cannot on legaefes, 55 Geo. ///., e. 184. TheCoan 

be answered, the next of kin roust take, of Exchequer has a summary remedy to re- 

there being, in that case, no general cha- cover it, by 42 Geo. UL^ e. 99, § 2. 

ritable intention ; but where the testator LEGAL, done or conceived according to law. 
intends to give all generally to charitable LEGAL ASSETS. See Assets. 
puimoses, the increase will go cy prh. LEGAL DEBTS, those that are recoverable 

The interest given on legacies is 41, per in a court of common law, as a bill of ex- 
cent, per annum. change, a bond, a simple-contract debt. 

As to ademptions, it is thus held, that an LEGAL ESTATES. See Estate. 
alienation by a testator of the subject of a LEGAL REVERSION, the period of sereo 
legacy, if there be not anything else in the years within which a proprietor is at lii»erty 

case, is an ademption, and equity will not to redeem land adjudged from him for debt, 

set it up again. A bequest of a debt is Scotch Low, 

adeemed by the debt being paid to the tes- LEGALIS HOMO, a person who stands rer/ii 
tator in his lifetime, whether the payment be in curid, neither outlawed, excommunicateil, 
compulsory or voluntary, and whether the nor infamous. 

sum he expressed in the bequest, or the debt LEGALIS MONBTA ANGLT/E (ltt<4al 
is bequeathed generally. money of England). 1 fnst. 207. 

It is a rule, and long recognised, that LEGALITY, or LEGALNESS, lawfulness, 
where a parent, or a person, in loco parentis LEGALIZE, to authorize { to make lawful, 
(for it is otherwise in the case of a stranger LEGALLY, according to law. 
or collateral relation, and a father is consi- LEG AM ANNUS. See Laobman. 
dered as a stranger to his natural child), gives LEGANTINE, or LEG ATI NB CONSTITU- 
a legacy as a portion, and afterwards, upon TIONS, ecclesiastical laws enacted io na- 

marriage, or any other occasion calling for tional minds, held under the Cardinals Otbo 

it, advances presently and not contingently and Otiiohon, legates from Pope Gregory 

in the nature of a portion to that child (for IX. and Pope Clement IV., in the reign of 

there mu<t be a resemblance between the King Henry HI., about the years 1220 lod 

two provisions —ejusdem generis)^ such ad- 1268. 

vance, thom;h less than the amount of the LEGATARY \legatum\, a legatee, 
legacy, and h fortiori if more, or equal, will LECMTB [legare, deligare, Lat., to send], a 
amount to an ademption of the gift by the deputy; an amlm8r>ador, the Pope’s nunrio. 
will, and a court of equity will presume he There are three kinJs:—1, Legatfi i 
meant to satisfy the one by the other. latere, being such as the Pope comtnissioos 

By the I c. 40, it is provided to take his place in councils, and so called, 

that an executor shall lie deemed by courts because he never gives this office to any bot 

of equity to be a trustee f<ir the person or his favorites and confidants, whoarealwiy* 

persons who would be entitled, under the 5 lafere at bis side. 2. Legates e2e I^ere, or 

Statutes of Distriiiution, in respect of any legati dati, those entrusted with apostolical 

residue not expressly disposed of, unless it legation; they acted under a special com- 

shall appear by the will or codicil that the mission. 3. hy qfiee, or legati sati, 

person appoifited exec*uior was intended to those that were legates by virtue ot tbeir 

take such residue beneficially. offices, as in England, the Archbishop of 

In case of a deficiency of assets, legacies, Canterbury, in former times. Encye. Load. 
by will or codicil (unless they are specific LEGATEE, one who has a legacy left to him. 
legacies) must uOnte in proportion, nor will LEGATOR, one who makes a will, and leaves 
tlie court strain to prefer one legatee to an- legacies. 

other, but will let the general rule of equality Legatos violare contra jus gentium efC—(It« 
take place, unless there he strong words to contrary to the law ot nations to injure am- 

the contrary, and something insuperable in bassadors.) 

the will, that does not justify the court in LEGATUM, a legacy given to the church, or 
doing it. If, however, a legacy be given to an accustomed mortuary. Cowell, 
a wife, in consideration that she release Legatum, morte testatoris tantum coufrmetv, 
dower, it will be preferred. sient donatio inter wvos tradUioue soU. 

If an executor pay one legatee, and after- Dyer, 143.—(A legacy is confirmed by the 

wards there is a deficiency of assets, or if the death of a testator, in the same msnnfrs) 

executor become insolvent, and it appears a gift from a living person is by delivtry 

that there is a deficiency of assets, the legatee alone.) 

is compellable in equity, and in equity only Legatus, regie vice fungitur h quo destiaa^d 
(for no action lies) to refund a proportion- honorandtu est sicut ilk eujus vkem gerit. 1- 
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CkK 17.'—<Aa rabaiMdor fill# tbe place of 
the lUng by wkom ha b tent, and it ui be 
honored m he Is whose place he fills.) 

LEtiEM PACBRE, to make law upon oath. 

LEGJSM HABESIE, to be .capable of glviug 
efidenea ii|k>ii oath. 

Leyem teme amiitmtes ferpehum ntfamim ao- 
toa mde menib uumrrmi. 3 last. 221.— 
(Uestroyers of the law of the land, thence 
Mtthr inear the pcrneCaal note of kifainy.) 

LEQBR, LEIGER, or LEDGER [ledger, 
DaU lo lie], any thia^ that lies in a place; 
as, a leger-book, a book that lies in a coant- 
iiiir house; leger^ambassador, a resident 
anbassador. 

LEGERGILD. See L^mwiTa. 

Legm AmgUm nmi t jui commtme, 

cootaehuiuief, ao decreta eonMorum. —(The 
laws of England are threefold i common law, 
customs, a^ decrees of Parliament.) 

UgetfigmM if r^igmdii eomtmitmdo ywrikadotif > 
jisw eof. 4 Co. ad Lect.—(The cusbim of 
making and animUing laws la most dan- 
ferons.) 

mttmrm peffteHnmm ef k w awrf gfitfaf : ku^ 
sMai earn jmriM eomdUio temper m 
deatnH, ei mikU eetmeo quod perpetvo eiare 
postil. Legee kmmtmm uaeamtur, otwml , 
tf moTHmlar. 7 Co. 2fi.—(The laws of na« 
ten on most firm and immutable: but the 
condition of human law erer tends to infi¬ 
nity, and there is nothing in it which can 
continue pecpetnally. Human laws are bom, 
hie, and ifie.> 

L^st eon osrfiii eed rcftuf Mnf tmpoiifm. 10 
Cu, 101.—-(Laws art imposed on things, not 
wonb.) 

Isyet poeieHoree prioru oemtruriae eiregaei. 
2 RoL Rep. 410.—(Later kws abrogate prior 
coocrary laws.) 

LEGlOStJS, iitigions, subjected to a course of 
law. Cornell- 

LegibueeumplUdeneemtilnie, lege neturmuten^ 
Am eei, 2 Rol. Rep. 98.—(Laws imposed 
by the stale, fiuling, we must act by the law 
of natufe.) 

Lerm eoMlmclfo eon /eeii i^furiam^ Co. Lit. 
183.—(The constrUL'tiou of kw does no 

Le^ leterpretatiu hgie vuu odfiii#f. Elies. 
rosL 55.—(The interpretation of law obtuus 
ihtCoM of law.> 

Ifpdetermm eei ekn net, reiue ei non oer5f«, 
(mm impeuere^ 10 (k). LOL—(The voice 
of kgulalors is a living voice, to impose Uw 
oa thiiigs, and not on words.) 

legig mmkter non ieneinr, tn eeeeeutiom officii 
Mt fegert emi reiroeedere. 6 Co. 68.—(The 
niaister of the kw is not bound, in the 
exeention of hk office, either to avoid or 
linch.) 

Itgkmk imperamii parere neotfifo off. Jenk. 
Cent 12U.—(It m necessary to obey one 
IcrHimatcly commanding.) 

liEGITlM, the children’s claim out of the firse 
novcsble estate of their father, amounting 
to one-half or one-third (according to clr- 
coonttnces) of his moveables, after paying 
Us debts. Scotch Law. 


LEOISLATfOH, the act of giving laws. 

LEGISLATOR, a law-giver. 

LEGISLATRESS, a female law-giver. 

LECvISLATURE, the power that makes laws. 

LEGITIMACY, lawful birth. 

LEGITIMATING, the act of making legal, or 
of giving the right of kwful birth. 

LEGRUITA, afine for criminal conversatloa 
with a woman. Old Reeorde. 

LEIDGRAVE [2etd],an officer under the Saxon 
government who had jorisdicdon* over a lath. 
Eneee. Loud. - . ^ 

LEIGH, a meadow. 

LEIPA, one who. escapes ^ or departs from 
service. , ' ^ 

Le lev de Dieu ei le leg de terre fonf ioui «n, 
ei run ei Pauirepr^erre ei moemr lecomteam 
etpuhlique Hen del ierre. Kml. 191.—(The 
law of God, and the law of the land, are all 
one; and both preserve and kvour the eem- 
mon and public good of the Idnd,) 

Le leg eti te plus keui enheriiance qme le reg 
cd, car per le leg il meeme ei icuie eee wsgeu 
eeni rulee, ei Hie leg mefint, nul tcgjec nul 
enheriiance serra. 1 J. H. 6, 63.—ulie kw 
k the bluest inheritance that the king pos¬ 
sesses : for, by the kw, both he and ml his 
subjects are ruled; and If there were no kw, 
there would he neither king nor inherl- 
tanoe.) 

Le leg coii plus iosi suffer un mitehiffe que urn 
hwemaememe. Lit. § 231.—(The law would 
rather suffer a mischief thim an bconvu- 
nlence.) 

LENT [lenten. Sax., the springs], the quadra¬ 
gesimal fast; a time of abstinence; the time 
from Ash-Wednesday to Easter^day. 

LEOD, the people, nation, country, &c. Oi5i» 
hou*s Ctpnd. See Wnn-onaD. 

LEODIUM, liege. 

LEOHT-GESCEOT [syrnfiok^ fomsetf], a tax 
for supplying the church with lights. Ane. 
Inst. Bng. 

LEP AND LACE, a custom in the manor of 
Writtle, in Essex, that every cart which goes 
over Greeubufy within that manor (except 
it be the cart of anobleman) shall pay 4d. to 
the lent. BUmnt. 

LEPORIUM, a place where bares are kept, 
Ifofi. Ang, i. 2, 1035. 

LEP^SO AMOVENDO, an ancient writ 
that lay to remove a leper or lasar, who 
thrust himself into the company of his neigh¬ 
bours in any parish, either in the church, or 
at other public meetings, to their annoyance. 
Rep, Orig, 237. 

LB &>Y (or LA REINE) LE VEUT (the 
King (or the Queen) wills it). The form of 
the royal assent to public bills in Parliaincnt. 

LE ROY (or LA REINE) S’AVISERA (the 
King (or the Queeu) will advise upon it). 
The form of words used Co express a deaid 
of the royal assent. 

The last occasion on which this power was 
exercised was in 1707, when Queen Anne 
refused her assent to a bill for setlliog the 
militia in Scotland. 

LE ROY (or LA REINE) REMERCIB 8ES 
LOYAL SUJETS, ACCEPTE LEUR 
2 o 
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BENEVOLENCE, ET AUSSI LE VEUT. i 
(The Kiii^ (or Queen) thanks his (or her) | 
loyal subjects, accepts thctr beneroleiiee, and 
wills it to be so). The form of the royal 
assent to a bill of supply. 

LESGHEWES, trees fallen by chance or wind¬ 
falls. 

LBSIA, A leash of j^reyhounds, now restrained 
to the number of three, but formerly more. 
Spelm, 

LEdPEQEND, an inferior office in forests, to 
take care of the vert and venison therein, &c. 

LES PRELATS, SEICNEURS. ET COM- 
MONS, EN CE PRESENT PARLIAMENT 
ASSEMBLERS, AU NOM DE TOUTS 
VOUS AUTRE8 SUBJECTS REMER- 
CIENT TRES HUM ELEMENT VOTRE 
MAJESTE, ET PRIENT A DIEU VOUS 
DONNER EN SANTE BONE VIE ET 
LONGUE. (The prelates, lords, and com¬ 
mons, in this parliament assembled, in the 
name of all your other subjects, most 
humbly thank your Majesty, and pray to 
Omt to ^raiit you irood health and \onff life). 
The form of words used by the clerk in an i 
act of grace, which has the royal assent I 
before it is agreed to by the two houses. i 

LESSA, a legacy. 

LESSEE, the person to whom a lease is given. 

LESSOR, one who lets anything to another by 
lease. 

I«ESTAGEFRY, lestage-free, or exempt from 
the.duty of paying ballast-money. 

LESTAGIUM, lastagej a duty laid on the 
cargo of a ship. 

LESWES, or LESVES, pastures. Domeidajf, 

LETA, a court Icet. 

LETHERWITE. See Luirwit. 

LETTER OF ABSOLUTION, the mode for¬ 
merly resorted to by an abbot for the release 
of his brethren, in order to qualify them fur 
entering inio some other order of religion. 

LETTER OF ADMINISTRATION. See 
Administrator. 

LEITER OF ATTORNEY, POWER OF 
AHORNEY, or PROCURATION, a 
writing authorizing another |)erson, who, in 
such casp, is callea the attorney of the person 

. appointing him, to do aii^ lawful act in the 
stead of another; as to give seisin of lands, 
receive debts, or sue a third person, &c. It 
is either general or special. The nature of 
4his instrument is to give the attorney the 
full power and autboriry of (he maker to 
Atccotiiplish the act intended to be performed; 
and sometimes it is revocable, and sometimes 
«ot SO ; but, when they are revocable, it is 
usually a bare authority only; they are irre¬ 
vocable when debts, Ac., are assured to an- 
iiiber, in which case the word ** irrevocably” 
is usually inserted; and the intention of them 
then is to enable the assignee to receive the 
debt, Ac., to bis own use. But revocalde 
letters of attorney may be dissolved either by 
acts of the parties or operation of law. See 
Rkyocation ov Aoencv. 

LE rTER-CARRIER, a postman. 

LETTER-CLAUSE, close letter, opposed to 
letters patent, being commonly sealed up 


with the royal aiguet, or privy seal; bat 
letters patent are left open and sealed \rith 
the broad seal. 

LETTER OF CREDIT, a letter written by a 
merchant or correspondent to another, re- 
qnesting lum to credit the bearer with a 
certain sum of money. 

LETTEROF EXCHANGE, a bill of exchange: 
which see. 

LETTE R OF HORNING. See Horring. 

LETTER OF LICENCE, an instrument or 
writing made by creditors to a man that hu 
failed in bis credit, allowing him longer time 
for the payment of his debu, and protecting 
him from arrest in going about bis affairs. 
It gives leave to the person to whom it ii 
granted I to resort freely to his crediton,or 
any others, and to compound debts, &c. 
And the cr^itors sometimes severally cove* 
nant, that if the debtor shall receive say 
molestation or hindrance from any of them, 
he shall be acquitted and dischai^^ of hii 
debt against such creditors, Ac. 

LETTEROF MARQUE, commissions for ex¬ 
traordinary reprisals for reparaUon to mer¬ 
chants taken and despoiled by strangers ts 
sea, grantable by the Secretaries of State, 
with the approbation of the Sovereign sod 
council; and usually in time of war. The 
words marque and reprM are nsed as ^o- 
nymous terms, although the latter is strictly, 
taking in return; the former, passing the 
frontiers in order to such taking. 

These letters are grantable by the law of 
nations, wherever the subjects of one state 
are oppressed and injured by those of another, 
and Justice is denied by that state to which 
the oppressor belongs. In this case, letters 
of roarqne and reprisal may be obtained, io 
order to seize the bodies or goods of the 
subjects of the offending state, until satisfac¬ 
tion be made, wherever they happen to be 
found; and, iu fact, this custom seems dic¬ 
tated by nature. The necessity, however, is 
obvious of calling jn the sovereign power to 
determine when reprisals mav be made, die 
every private sufferer would he a Judge is 
his own cause. 4 Hen, c. 7; Murmterft 
Antichith lialiane, rit. Rapprese^ie; Mal^ 
vetzVe Chron. of^ Breeeia, 

But the term itself is now somewhat dif¬ 
ferently applied. If during war a subject 
should* take an enemy^s ship, without com¬ 
mission from the Crown, the prize would, by 
the effect of the prerogative, become a droit 
of admiralty, and would belong, oot to the 
captor, but to the Crown. Tlierefore, to 
encourage merchants and others to fit out 
privateers or armed ships in time of war, the 
lords of the admiralty have been empo%vered, 
by various acts of Parliament, aud sometimes 
by proclamation of the Sovereign in counci), 
to grant commissions to the owners of such 
ships, and the prizes captured by them have 
been directed to be divided between such 
owners and the captains and crews. But the 
owners, before the commission is granted, 
give security to the admiralty to make com¬ 
pensation for any violation of trestles be- 
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tween those powers with whom the nation is 
at peace; and that such armed ship shall 
not lie employed in smujs^^tinir. These 
comoiUsions are ordinarily denominated let¬ 
ters of marqiie» In which sense alone the 
(priD is DOW accepted. 2 Step, Cotn. 515. 
LETI'ER MISi^lVE. If a peer be a defendant 
in the Court of Chancery, the Lord Chan¬ 
cellor sends a letter missive to him, to re¬ 
quest his appearance, together with a copy 
of the bill, petition, and order; if he ne;f1ect 
to appear to this, he is then served with a 
subpoena to appear and answer; if he con- 
tiooe still in contempt, a sequestration niii, 
which is made absolute in the usual way, 
issues immediately a^^ainst his lands and 
floods, mthont any of the arresting processes 
of attachment, &c., which cannot affect a 
lord of Parliament. 

Also, for electinj; a bishop, a letter missive 
from the Sovereisrn is sent to the dean and 
chapter, containing the name of the person 
whom be would have them elect. 
liRTTERS PATENT, or LETTERS OVERT 
[//Versa pa/ea/es], writin;(8 of the Queen, 
sealed with the Great Seal of Eiijtland, 
whereby a person is able to do or enjoy that 
trliich otherwise he could not. They are so 
called because they are open, with the seal 
affixed and ready to be shown for confirma¬ 
tion of the autho/ity thereby ^ven. Peers 
are sometimes created by letters patent, and 
letters patent of precedence are granted to 
barristers. Aliens are made denizens by this 
means; and especially new inventions pro¬ 
tected; hence the incorporeal chattel of 
patent riftht. 

A patent ri^ht is a privilege granted by 
the Crown to the first inventor of any new 
cunirivanceinihe manufactures, that he alone 
shall be entitled, dating a liinited period, to 
make articles according to his own invention. 
21 Jae, I., c. 3. A manufacture that is the 
subject of a patent right, must be new within 
this realm, and must be such as others, at 
the time of making such letters patent, shall 
not use. The person applying for the patent 
most be the true and first inventor of it; 
yet where the secret is acquire/l abroad by 
one who afterwards introduces it into the 
realm, he is considered by the law as the true 
inventor. A patent right granted as to 
England, will not extend to Ireland. 

The grant is entirely an act of royal favour, 
hut yet obtained without difficulty, supposing 
there he no objection to the grant. Letters 
patent are often taken out in the jtiint 
names of two or three persons—if the secret 
should be discovered that one or two of 
these persons bore no part iu the invention 
of the machines, the patents would be void. 
Every manufacture, therefore, within the 
meaning of the statute, must at least be— 

1. New. 

2 . Not used before, neither 

(o) By others, nor 
(jS) By the inventor. 

3. Vendible. 

4. Useful. 


Though it may be learned abroad (Edpe» 
bery v. Stephens, 2 Salk. 477)» yet it must 
not he suggested by a friend at home (Ten- 
nant*s Patent, Dav. Pat. G. 429). When the 
objects of two grants are sClhstantially the 
same, they may both be valid, if the modes 
of atiainiiig the desired effect are est«entially 
different (Russell v. Cowley, I C., M., & R. 
864). It would be very difficult to say bow 
much a substance or machine might be used 
by way of experiment before the patent is 
obtained, without running a great risk of in¬ 
validating the grant (Seveme v. OUoe, 3 B. & 
B. 72). 

The mode of proceeding to obtain it is as 
follows:— Ad application is made for it by 
petition to the Crown, the allegations of 
which are to tie supported by a declaration 
in lieu of oath, made and suhscrihed by 
the party, under the provisions of the act 
relating to oaths, 5 & 6 Wm. IV., c. 62, § 
11 , that he is the true and first inventor, and 
that the article has not been before made or 
used tti his knowledge or belief. This petition, 
%vhen lodged, is referred to the law officers 
of the Crown, for their opinion. Supposing 
their report to be favourable, the matter takes 
its course through several offices, until a 
warrant is at length issued to the Lord 
Chancellor, which, being taken to the patent 
office, the letters patent are thereupon made 
out under the Great Seal. This application, 
however, may be opposed in its progress by 
any person having an adverse interest, and 
having entered a caveat for the purpose. 
The term granted is fourteen years. The 
letters patent contain a proviso that if the 
patentee shall not particularly describe the 
nature of his invention, and in what man¬ 
ner it is to be performetl, by an instrument 
ill writing under bis haml and seal, enrolled 
in tlie Hi^h Court of Chancery ivithiii a 
liinited period (which is usually, in the case 
of an English patent, one month from the 
date of the letters patent), the grant they 
contain shall be void. 

The description thus directed to he en¬ 
rolled is called the specification of the patent, 
and its object is to put the public in full 
possession of the inventor’s secret, so that 
any person may be in a condition to avail 
himself of it, when the period of exclusive 
privilege is expired. It sbotiid be such a 
aescription as to enable persons of ontinary 
akill to make the patent article by simply 
following the directions given, without re¬ 
sorting to contrivances of their own. The 
sjiecification is bad, when— 

1 . Its terms are ambiguous. 

2. Necessary descriptions are omitted. 

3. Parts claimed which are not original. 

4. Things are inserted to mislead. 

5. The drawings are incorrect. 

6 . One of different ways or of different 
ingredients named, fails. 

7. One of several effects specified is not 
produced. 

8 . The things described are not the best 
known to the patentee. 

2 c 2 
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A patent right It aatignable by deed, bat 
an act of Parliament miiat be obtain^ to 
enable the patentee to assign to more than 
lirelve persous. The patentee may also grant 
deeds of licehae to any one or more persons 
to manufacture the article, and this without 
anyentire alienation of bis interest. 

Tlie objects obtained under the 6 & 6 
Wm. IV., c. 83, and 2 & 3 Vict., c. 67, 
which require the remedies in cases of pa¬ 
tents to be applied by the Judicial Com¬ 
mittee of her Majesty’s most honourable 
Pyivy Council, or by application to the 
(^wn law officers, are— 

1; A remedv where it is discovered that a 
patentee has claimed sonnetbing nsed before. 

2. The amendment, by a disci miner, of 
the description of the intention in the dtie 
or specification. 

3. The prolongation of the term of a p^nt, 
where the patentee has not reaped, within the 
period to wiiich hit privilege is limited, imy 
reward fairly adequate to the labour and iu- 
genuity em^oyed. 

An action for damages for the infringe¬ 
ment of a patent, is an action on the case. 
A profert U made of the letters patent, 
which are recited; but oyer of them is never 
allowed, becaose they are matters of record. 
I Ckii. PL 142. The venue is nlwavs laid 
in Middlesex, because the patent, which is 
the Mfisfrelum of the action. Is tested at 
Westminster. Defendant mutt plead all his 
defences (An/es H. T., 4 Wm. IF., 1834); 
he mutt also deliver a list of the objections 
upon which be intends to rely at the trial. 
6h6Wm. /F., c.83,fi6. 

The 7 fi of the same statute mves a penalty 
of 501. i^inst a party using toe name, Ac., 
of a patent, to be recovered by action of 
debt, bill, plaint, process, or information, 
one half 10 his Majesty, bis heirs and suc¬ 
cessors, and the other to any person who 
shall sue for the same. 

If a |>ers(Ni have been long in the exclu¬ 
sive use of a patent, a special iiijuiictiou out 
of Chancery may be obtained against a per¬ 
son iitvailiiig it, until the right is tried at 
law. 

Letters patent are void, If 

1. Contrary to law, or 

2. Misi'liievoiis to the state, either 

(a) Bv their raising the price of com¬ 
modities at home; 

(b) Or lielng hurtful to trade; 

(c) Or being generally inconvenient. 

The Metre faeias fur repealing letters pa¬ 
tent is an original writ, and founded on 
some matter of reconi; it issues out of the 
ciimiiiou law jurisdiction of the High Court 
of Chancery. 2 Step. Com. 86; Qodeoit on 
Patents. 

LETTERS OF REQUEST, the mode of com¬ 
mencing an original suit in the Coon of 
Arches, instead of proceeiiing in the first 
Instance in the Consistory Court. 

These letters dispense with the necessity 
of instituting a salt, in the first instance, in 
an inferior ecclesiastical jurisdiction, and 


anthoriie it to be instituted in the superior 
court, which could otherwise only exerdae 
jurisdiction as a court of appeal. Tlie Jad^^e 
of the inferior court, who signs the letter of 
request, so doing wiuvea or remiu hh 
own jurisdiction, and, fcnerally spetiung, 
at once the jurisdiction attaches m the 
appellate court, and this without any con¬ 
sent or even communication with the in¬ 
tended defendant. 1 Hagg. Bede. A., 4, 
note (a). 

LETTERS OF SAFB-OONDUCT. Nosnh- 
ect of a nation at war with us, can, by the 
aw of nations, come into the resdm, nor css 
travel himself upon the high seai^ or send 
his goods and merchandise from one plsce 
to nnotber without danger of being seised 
by our subjects, unless hfi has letters of 
safe-conduct, which, by divers old statutes, 
must be granted under cheOreal Sea), and en¬ 
rolled in Chancel^, or else are of no effect: 
the Sovermgn being supposed the b«it judge 
of such emergenciea as may deserve esenp- 
tion from the general law of arms. Bit 
passports under the Sovereign’s sign^siMnsil 
or licences from our ambassadors abroad, 
are now more usually obudned,, and sre 
allowed to be of equal validity. I CUt. Cem. 
Law, 60. 

LETFRES DE CACHET (sealed letters). 

LEVANT £T COUCHANT lieomUes et es- 
femtet], cattle that have been so long in the 
ground of another, that thev have liun down 
and risen to feed, simposcu to be a day sad 
a night. Terms de Lsg. 

LEVARI FACIAS (that you cause to be 
levied), a writ of execution at commoa 
law, commandinx the sberUT to levy or make 
of the lands ana chattels of the jadgmeot 
debtor the sum recovered by the jodgmeat. 
The sheriff, however, is not authorised to 
sell or extend the lands, or deliver them ui 
the crediior, but must collect the debt fron 
the issues and profits of the land, and from 
the sale of the chattels, this writ, except¬ 
ing in the case of outlawry, has been cod- 
pletely superseded by the writ ofeUgii. ChU. 
Arch. Prae. 448. 

LEUCATA, a space of ground ns mneh ss s 
mile contMDS. ComeU. 

LEVEE, the concoutse of thoee wlio crowd 
round a man of power in the momiog. 

LEVIABLE, that may be levied. Aseos'# 
Hawy Vn. 

LEVIRATE [feoor, Lat., hoahand'a brother or 
brother-in-law], the appellatton of an aa- 
rieot lew, existing prior to the time of 
Moses (Gen. xxvlii. 8 -t 12), to this effecl: 
if in any case the husband died without Usik, 
leaving a widow, the brother of the deceased, 
or the nearest male relation,‘was bound to 
marry the widow, to give to the fint-born 
son the name of the deceased kinsmsn, to 
insert his name in the genealogical regisier, 
and to deliver into his posseulon the estete 
of the deceased. This peculiar law had its 
origin, doubtless, in that strong desire of 
offspring, %vhich was entertained by the 
Jeivish nation. Moaes was, aware that tbs 
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lam wum some respects pendckras, 
but when he recollected the reeliii|( which was 
It the bottom of it, and the imporutict of 
that fetiioif bciog cheriahed, he did not 
thiafc proper to abolish it. While, there* 
fore, he did not withhold from It bis sanc- 
tkm, sad thoaght proper to make it one of 
the promineot laws or the Jewish state, he 
reduced it withhi certab limits, and thereby 
rtodered the iniarions conseoneDcei at small 
M possible. He acondiagfy enacted, that 
whoerer wm unwilling to marry the wife of 
his deceased kinsman, tsMt decline it ki 
the presence of Jad^, In case he would 
illow Che woman the pitfile^ of taking off 
hit shoes, of spitting in hw face, and of 
iddretsing him with the dbereditable salo- 
tatioa of aasW, an appellation which, in 
effeer, weald he the same whh stigmatising 
him II the dsitfroyer af kit faihir^a ktmta. 
Dnt. XI?. ^10. The disgrace which would 
be the eeoseqaence of such treatment from 
the widow, wu not so great but a person 
who was determined not to marry, would 
dare to encoonter it. Haih iv. 7t MaU. 
xxii. 23—28 1 Jaka*$ Bib, ilafio., part 1, 
ftbp.x.|16;. 

The same custom or law prerails in some 
parts of India. EiUo^a AauUie Reae&rekei, 
so/, iii. n. 36. 

LBVITICAL DBORBES, degrees of kindrs^ 
within which persons are prohibited to 
marry. They are set forth in the eighteenth 
chapter of Leviticus. 

[/mre], the act of raising money or men. 
hEWDNE^S, lustful licentioasneu; an offence 
igiiost the public economy, when of an open 
sod notorious character; as by frequenting 
houses of ill-fame, which is an indictable 
offeiKe, or by some grossly scandalous and 
public indecency, for which the punishment 
at common law is fine and imprisonment. 
hEX, law. 

Li^ AMISSA, one who is an hifamoos, per¬ 
jured, or outlawed person. Bract., I, 4, e, 
19, p. 2. 

Lex aqntate paudet: appetit patfactumj eat 
norma recti. Jenk. Cent. 36.—(Law rejoices 
io ejiuiiy; it covets perfection | it is a rule 
of rixht.) 

Jcx aUquoado aefoxtwr OB^mUatem. 3 Will. 119. 

~<liiw sometimes follows equity.) 
lex AngUm eat lex nmaericordim. 2 Inst. 315. 
--The Jaw of England is a law of mercy.) 

dnp/tw non pomair obsarthim. 9 Co. 22. 
—(The law of England suffers not an ab- 
iurdity.) 

lex AngUm mmquam matria aed aemper patria 
coadtfibnem imUaH partam judicat, Co. Lit. 
123.—(The law of England rules that the 
offspring shall always follow the condition of 
the hither; never that of the mother.) 

Lev AmgUm mimqmam tine ParBamento mmtare 
non poteet. 2 Inst. 218.—(The law of Eng¬ 
land cannot be changed but by Parliament.) 
LEX APOS PATA, a thing contrary to law. 

Lex benefieiaUa rei eonsimili remedium praatat. 

2 Inst. 689.—(A beneficial law affords a re¬ 
medy of a similar case.) 


LEX BRBHONIA, the Brehon or Irish law, 
overthrown hy .King John. 

LEX BRETOISE, the law of the ancient Bri¬ 
tons or Marches of Wales. 

Lex citime tolerwre mUt priaatmm dsrmniim qaam 
pmkliemm stn / ns t . Co. Lit. 132.—(The law 
should more readily tolerate a private loss 
than a public evil.) 

Lex ddicere non poletf in juetitid exhibeadd. 
Co. Lit. 197*—(The law cannot be defective 
in dispensing justice.) 

LJ^ DERAISNIA, the nixiof of a thing which 
one denies to be done by him, where another 
affirms it; defeating the assertion of his ad¬ 
versary, and showing it to be against reason 
or probability t this vnm nsed among the old 
Romans, aa %veU as the Normans. Cowell, 

Lex dUaiicmee tamper urAorref. 2 last. 940. 
—(The law always abhors delays.) 

Ltx eat ab Jitemo, Jenk. (}ent. 34.—(Law Is 
from the Eternal.) 

Ltx eat amma regit, et rtx eat mama legit, 
(The la%v is the soul of the King; and the 
King is the soul of the law.) 

Lex eat dictamem roriontt. Jenk. Cent. 117.— 
(Law is the dictate of reason.) 

Lex eet e x e r e Mt Judiemm tatiseimut doctor, 2 
lost. 526.—(The law is the safest leader of 
the army of Judges.) 

Lex eat ratia eumma, quwfubet om snnd utilia 
ef neeeeaaria, at oontrana proUbet. Co. Lit. 
319 b.—(Law is the highest reason, which 
commands those things which are us^ul and 
necessary, and forbids what is contrary 
thereto.) 

Lex eet tancHo teneta, jubene konetia, et ptoki^ 
bene eomtrarim, 2 Inst.587*—(Law itasarred 
sanction, commanding what is honourable, 
and forbidding what u coiktrary.) 

Lex eat tutieeima eattit, eab clypw Ugit nemo 
dedpUur, 2 Inst. 56.—(Law is the safest 
helmet; under tlie shield of the law none b 
deceived.) 

Lex et eontuatado Parliamenii .* ssfa lea eet 
ab omaibut quwrenda, k muliie ignorata, k 
paadt cognita, Co. Lit. 11 b.—(The law and 
custom of Parliament: this law is sought liy 
ail, unknown to many, known to few.) 

LexJ/ingU nbi tubtistit mquitat. 11 Co. 90.— 
(Tne law feigns where equity subsists.) 

LEX FORI (the law of the place). 

It is universally admitted and established, 
that the forms of remedies, and the modes of 
proceeding, and the execution of judgments, 
are to be regulated solely and exclusively by 
the laws of the place where the action is in¬ 
stituted ; or, as the civilians uniformly ex¬ 
press it, according to the lea fori. 

Lord Brougham, in Don v. lAppmaan, 5 
Clark fr F. 1, remarked thus on this sub¬ 
ject :—** The law on this point is well settled 
in this country, where this distinction is 
properly taken, that whatevar relates to the 
remedy to be enforced, roust be determined 
by the Uxfori, the law of the country, to the 
tribunals of which the appeal is made. ^Is 
rule is clearly laid down in the Brititk Unen 
Company v. Drummond, 10 Bam. & C. 903; 
De la Vega v. Ftmifia, I Bam. & A. 284; 
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and in Huber v. Steiner, 2 Scott, 304; 1 
Hodfjes. 206 ; 2 Binff. N.C. 202 ; 2 Dowl. 
P.C.784; and 4 Moore & Scott, 328 ; though 
the reverse had previously been recognized 
in fVtlUaMi v. Jones, 13 East, 439. Then, 
assuming that to be the settled rule, the only 
question in the case would be, whether the 
law DOW to be enforced is the law wliich re¬ 
lates to the contract itself, or to the remedy. 
When both the parties reside in the country 
where the act is done, they look of course to 
the law of the country in which they reside. 
The contract being silent as to the law by 
which it is to be governed, nothing is more 
likely than that the lex loci eoniraetds should 
be considered at the time the rule.; fur the 
parties would not suppose that the contract 
might afterwards come before the triiiunals 
of a foreign country. But it is otherwise 
when the remedy actually comes to be en¬ 
forced. The parties do not necessarily look 
to the remedy when they make the contract. 
They bind themselves to do what the law 
they live under requires; but as they bind 
themselves generally, it may be taken as if 
they had contemplated the possibility of 
enforcing it in another country. That is the 
lowest ground upon which to place the case. 
The inconveniences of pursuing a different 
course is manifest. Not only the principles 
of the law, but the known course of the 
courts, render it necessary that the rules of 
precedent should be adopted, and that the 
parties should take the law as they 6nd it 
when they come to enforce their contract. 
It is true, that there may be no difficulty in 
knowing the law of the place of the contract, 
while there may be a great difficulty in 
knowing that of the place of the remedy. 
Bijl^tbat is no answer to the rule. The dis¬ 
tinction which exists as to the principle of 
applying the remedy, exists with even greater 
force as to the practice of the courts where 
the remedy is to be enforced. No one can 
say, that because the contract has been 
made abroad, the form of 8t*tion known in 
the foreign court must be pursued in the 
courts where the contract is to be enforced, 
or the other preliminary proceedings of 
those courts must he adopted, or that the 
rules of pleading, or the cttrial practice of 
the foreign country must nec**saarily be fol¬ 
lowed. No one will nssert, that before the 
jury court in Scotland, the English creditor 
of a domiciled Scotchman would have the 
right to call for a trial of the case by jury; 
or, take the converse, that a Scotchman 
might refuse the intervention of a Jury here, 
and insist on having the case tried, as in 
Scotland, by the Judge only. No one will 
contend in terms, that the foreign rules of 
evidence should guide us in such cases; and 
yet it is not so easy to avoid that principle 
in practice, if you once admit, that though 
the reutedy is to be enforced in one country, 
it is to be enforced according to the laws 
which govern another country.” 

The doctrine of the common law u so 
fully establuhed on this point, that it would 


be useless to do more than to state the uni- 
vei^l principle which it has promulgated; 
t^ is to say, that, in regard to the merits 
and rights involved in actions, the law of the 
place where they originated is to govern. 
Bui the forms of remedies and the order of 
judicial proceeding are to be according to 
the law of the place where the action is 
instituted, without any regard to the domi¬ 
cil of the parties, the origin of the right, or 
the countiy of the act. Story’s Conjl. of 
Laws, 808. 

LEX HOSTILIA DE FURTIS, a Roman Isv, 
which provided that a prosecution for theft 
might be carried on without the owner’s 
intervention. 4 Step. Com. 157* 

Lex intendit vieinum vicini /acia seire. Co. 
Lit. 78.—(The law presumes one neighbour 
to know the actions of another.) 

Lex judicut de rebus necessartb /aeiendis quad 
re ipsa faetis .—(The law judges of things 
which must necessarily be done, as if actually 
done.) 

LEX JUDICIALIS, an ordeal. 

LEX JULIA MAJESTATIS, a law promul. 
gated by Augustus Caesar among the Ro¬ 
mans, comprehending all the ancient laws 
that had before been enacted to ponish trans¬ 
gressors against the state. 4 Step. Com. 
185. 

LEX LOCI CONTRACTUS (the law of the 
place of the contract). Generally speakinc, 
the validity of a contract is decided by the 
law of the place where it is made. If 
there, it is, by the general law of nations 
{jure g^entium), held valid everywhere, by 
the tacit or implied consent of the partir*s. 
The rule is founded, not merely in the con¬ 
venience, but in the necesaiiies of nations 
for otherwise it would he impracticable for 
them to carry on aii extensive intercourse 
and commerce with etch other. Tbe whole 
system of agencies, of purchases and sabs, 
of mutual credits, and of transfers of nf:;o- 
liable instruments, rests on this foundation; 
and the nation which should refuse to ac¬ 
knowledge tbe common principles, would 
soon find its whole commercial intercourse 
reduced to a state like that in which it now 
exists among savage tribes, among tbe bar¬ 
barous nations of Sumatra, and among other 
portions of Asia washed by the Pacific. 

The same rule applies vice vend to the 
invalidity of contracts; if void or illei:il 
by the law of the place of the contraet, they 
are generally held void and illegal every¬ 
where. 1'his would seem to be a principle 
derived from the very elemeiiis of natural 
justice, llie code has expounded it in strung 
terms: Nullum enim pactum, mullam cm- 
ventionem, nullum eontractum, inter eotrideri 
volumut subsecutum, out cantrahunt lege eva- 
trahere prohibente (i. i. tit. 14, L 5}. 
void in its origin, it teems difficult to find any 
principle upon which any subsequent validity 
can be given to it in any other country, 
there is an exception to the rule as to the 
universal validity of contracts; which U, that 
no iiutiuii is bouud to recognise or eolurce 



LEX 


( 375 ) 


LEX 


any cootrtcts which are injurious to its own 
inter&iis, or to those of its own subjects. 

A few cases may serve to illustrate the 
excfpttons under each of the foregoing 
heads 

First, contracts which are in evasion or 
fraud of the laws of a particular country. 

The second class of excepted contracts 
comprehends those against good morals, or 
reli^oo, or public rights. 

The next class of excepted contracts com¬ 
prehends those which are opposed to the 
national policy and institutions. 

Another rule, naturally flowing from or 
rather illustrative of that already stated re¬ 
specting the^ validity of contracts is, that all 
the furmalitiet, proofs, or authentications of 
them, which are required by the /ear foci, are 
indispensable to their validity everywhere 
else. 

Another rule, illustrative of Che same ge¬ 
neral principle, is, that the law of the place 
of the contract it to govern, as to the nature, 
the obligation, and interpretation of the 
contract:— 

First, as to the nature of the contract, by 
which is meant those qualities which proper¬ 
ly hefong to it, and by law or custom always 
accompany it, or inhere in it. Foreign jurists 
arc ai'custumed to call such qualities fia/irra- 
fra CQHiractui, 

Secondly, the obligation of the contract, 
which, though often confounded with. Is 
dUtioguishatne from, its nature. The obli¬ 
gation of a contract is the duty to perform 
it, whatever may be its nature. It maybe 
a moral obligation, or a legal obligation, or 
both. But when we speak of obligation 
gene^ly, we mean legal obligation; that is, 
the right to perforroanre which the law con¬ 
fers on one party, and the corresponding 
duty of performance to which it binds the 
other. This is what the French jurists call 
U lien du contrat (the legal tie of the con¬ 
tract), and what the civilians 

generally call vinculum juris or vinculum ob- 
tigntionis. The Institutes of Justinian have 
thus dehned it: Obligatio est juris vinculum, 
yiro necCisUate adstringimur ulicujus rei se/- 
vend^ tscundum nostra civitatis jura (/.3, t, 
14). A contract may, in its nature, be purely 
voluntary, and possess no legal obligation. 
It may be a mere naked pact {nudum pactum). 
It may possess a legal obligation | but the 
la\i^ may limit the extent and force of that 
obligation personam, or m rem. It may bind 
tbe^ party personally, but not bind his estate; 
or it may bind bis estate, imd not bind bis 
person. T^e obligation may be limited in 
Its operation or duration; or it may be 
revocable or dissoluble in certain future 
events, or under peculiar circumstances. 

Thirdly, the interpretation of contracts. 
Upon this subject there would scarcely seem 
be any room for doubt or disputation. 
There are certain general rules of interpre¬ 
tation, recognized by all nations, whicb 
form the basis of all reasoning on the sub¬ 
ject of comraefs. The object is, to ascertain 
the real inteotiun of the parties in their 


stipulations; and when the latter are nlent 
or ambiguous, to ascertain what is the true 
sense of the words used, and what ought to 
be implied, in order to give them their true 
and full effect. The primary rule in all 
expositions of this sort, is that of com¬ 
mon sense, so well expressed in the Di¬ 
gest. In comsesUiombus eoinirahentmm oo- 
luntas pntvus mum vsrba spectari placuit 
(/. 50, tit. 16, 7. 219). But in many cases 
the words used in contracts have different 
ineaoings attached Co them in different 
places, by law or by custom | • and where 
the words are in themselves obscure or 
ambiguous, custom and usage in a pai- 
ticular place may give them an exact and 
appropriate meaning. Hedce, the rule has 
found admission into almost all, if not into 
all, systems of jurisprudence, that if the full 
and entire intention of the parties do not 
appear from the words of the contract, and 
if it can be interpreted by any custom or 
usage of the place where it is made, that 
course is to be adopted. 

The general rule is, that a defence or dis¬ 
charge good by the law of the place where 
the contract is made or is to be performed, 
is to be held of equal validity in every other 
place where the question may come to be 
litigated. 

The converse doctrine is equally well 
established, viz., that the discharge of a 
contract by the law of a place where the 
contract was not made or not to be per¬ 
formed, will not be a discharge of it in any 
other country. Stwry*s Conjl. of Law, c. viii. 

LEX MERCATORIA, the mercantile law. 

Lex necessitatis est lex temporis, i. e., mstantis. 
Hob. 159.—(The law of necessity is the law 
of time, that is, present.) 

Lea neminem cogit ad vana sen inutUia pera^ 
genda, 5 Co. 21.—(The law forces no one 
to do vain or useless things.) 

Lea nemini operatur imqmun: nemmt facit 
injuriam, Jenk. Cent. 22.—(The law works 
harm to no one; does injury to no one.) 

Lea nil facit frustra ; nil jubet frustra, 3 
Buis. 279; Jenk. Cent. 17.—(The law df»e4 
nothing vainly; commands nothing vainly.) 

LEX NCN 8CK1PTA, the unwritten or com¬ 
mon law. 

Lea non a rege est violanda, Jenk. Cent. 7.— 
CThe law is not to be violated by the King.) 

Lea non curat de minimis. Hob. b8.—(The 
law cares not about trifles.) 

Lea non eogii ad impossibilia. Hob. 96.— 
(The law forces not to impossibilities.) 

Lea aoa deficit in Justitid exhibendd. Jenk. 
Cent. 31.—(The law is not defective in de¬ 
veloping Justice.) 

Lex non pracipit inutilia, quia inutilis labor 
stultus. Co. Lit. 197.—(The law commands 
not useless things, because useless labour is 
foolish.) 

Lex non favet delicatorum volts, 9 Co. 58. 
—(The law favours not the wuhes of the 
diuuty.) 

Lex non intendit aliquid impossibile. 12 Co. 
89.—(The law intends not aay thing impos¬ 
sible.) 
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Leyr imni patUur fractimes et divkionei sia- diiDinisll«<l it, as a person would aatanlly 

tii/iMi. 1 Co. 87*-**(Tbe law suffers no he cautious how he inflicted wounds on Uw 

fractions and divisions of statutes.) body of another, when he «vas fully aware of 

Aejr non regwirit ver^ieari quod apparot ewrut. what might be ihe consequences to himself. 

9 Co. 64. —(The law does not require that Another objection is, that it would be very 

which is apparent to ^e court to be ve«> ditficult, or altogether impossible, to requite 

rifled.) upon the original aggressor just as much 

Lasphu hmdainr qnando raiUmoprobain, lit. and no more than had been suffered by the 

Bpil.—(The law is the more praised, when injured party. But the anewer is, if fron 

it is consonant to reaaou.) any drcumstancea be should suffer more, tU 

F^or Lord Coke declares, that the law is he has to do is so attribute it to himidf, ssd 

unknown to ktm that koowetb not the reason to consider it as what he might natinsUj 

thereof; and that the known certmnty of the have enpected. Jahn*a Bib, Jiuiq., p. il e. 

law is the safety of all.** 1 Inat. EpU. 3, | 266. 

Lerprotpieii, nan reapieit. Jenk. Cent. 2B4.*- LEX TERRA, the law and custom the had. 

(rbelaw looks forward, not backward.) LBX WALLBNSICA, the Wel^ bw. 

Lex pnmi mendacinm, Jeok. Cent. l6.-<The LBY. lawi also, a meiidow. 

law punishes a lie.) LEY GAGER, a ^er of ]aw| oae who eon- 

Lex reficit stmer^, pngnantia, meongma, mencet a lawsuit 
Jeok. Cent ld3.^(The law rejects super- LEVERW1TE, a fine formeilj paid for adul- 
flttous,coDtradictory,and incongruous things.) tery or fornication. 

Lex reprobat moram, Jenk. Cent. 36. —(The LIARD» a farthing. 

law mslikes delay.) LIBEL [EMhrr, Lat., JifleEs, FVJ, a sadrs; 

Lexeeripta ei ceeeet id euetodiiri oportei qnod defamatory writing i a lampoon. All coa- 

tnoribnt et aonenetndina indneium etf, et ei tumelious matter tbit tends to degrade t 

qua tn re hoa defecerit tune id fuod proxi~ man in the opinion of his neighbonn, or to 

aim ef eoneeqnens ei eet, et ei (i non appa~ make him ridiculous, will amount when 

reattune jue quo urbe Romana utUur ser» conveyed in writing, or by picture, effigy, or 

ears eportet, 7 Co. 19.^1f the written the liLe, to libel. The term also legally in¬ 
law be silent, that which Is drawn from eludes such writings as are of a blasphemout 

manners and custom ought to be observed $ treasonable, seditious, or immoral kind, 

and if in that anything is defective, then that The author as well as the mere publisher 
which Is next and analagous to it $ and if of every written calumny ffiat has been piib- 

Ihat does not appear, then that law %vbicb Uihed is liable to an action, and is also 

Rome used should be followed.) punishable, although it do not impute aoy 

Lex sealer debit remedium. (I1ie law will indictable offence, but merely trad to dis- 
always give a remedy.) grace or ridicule, or bring into conteuipt the 

Lex eximeriiUeiiSit quod eoneei^Te^^ Co. pi^y calumniated, even by imputing bypo- 

Lic. fS.^The law. always intends what is crisy or want of proper feeling, iod still 

agreeable to reason.) more if it impute rornicatlon, swindling, or 

Lex epeetat naturee ordinem, Co. Lit. 197.— aov other devbtion from monri rectituile or 

(The law regards the order of nature.) principle; or even impute a person's rude- 

Lex eueeurrit ignorauH, Jenk. 15.—>(The law nets to females; unless indeed it were writtm 

asslats the ignorant.) and published on a lawful occasion, as in 

Mjex uno ore onmee aUoauitur, 2 Inst. 184.— bend fide giring a fair character to a servant, 

(Tlie law speaks to all with the same mouth.) or in making a confidential communicatiofl, 
LBX SCRIPTA, the statute law. which is primd facie legal, but proof of ei- 

LEX SACRAMENTALIS, purgation by oath. press malii’e will defeat that defence; or to 
LEX TAL10NIS, the law ot' retaliation. a certain extent a correct report of a trial or 

The law of retaliation was common among proceeding in court, where both plaintiff and 

all ancient nations, and was, in truth, the defendant may be supjHised to have been 

most efficacious means of protfctiiig a per- present before the court, but not a report of 

aoD from injuries; but, in progress of time, an ex parte proceeding, or matter rdating to 

when feelings and manners had assumed a a third person not before the court. 2 wm. 

milder tone, causes which originated from CAsii. tUp. 607 ,* 3 Bam. 4* Aid. 702. Hk 

one person’s receiving bodily injuries from 1 \Vm, Iv., c. 73, by requiring proprieton 

another, were brought into the common of newspapers to find sureties, amirds some 

civil courts on the footing of other causes, protection arainst libels therein; Sending s 

and the punishment to be inflicted upon the liliel privately to a party libelled, as teni&g 

aggressor, or the satisfaction in any other to excite him to a breadi of the peace, is 

way to be rendered to the injured par^, was indictable; but without some pnbUcatkm to 

left entirely to the person who sat as Judge. a third person, no action could be suatained. 

The aigumeiits which have been used But the printing of a libel is of itself evidence 

against the expediency and propriety of of a putocaiion, because the persons co* 

the Jtif taHonie, are of no great weight. ployed in printing and the oomporitor mot 

For instance, it has been said that this ays- be presumed to have read tbe^ same; sod 

tern of retaliation increased the number of the sending a letter by post to a third per- 

injured and mutilated persons in the com- son, and proof that the seal bos been brokes, 

muaity, when, on the contrary, it probably and proof of defendant’s handwriting, k 
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presumptive evidence of puhfieadon to the 
third person. Jindficalkni of a libel impattni^ 
felony miut be established by sooie proof of 
the ofience» is upon an hidictmeDt, but it is 
■dvisable to plead a justilkatkm. Ckii. Osn. 
Fnc^ voi. Lj». 43 

By 6 & 7 vidi* c. 96» far amendfaur the 
law respeetliiii^ ddamatory words and nbels» 
it is provided that in plei^^ to any faidict- 
meot or infonnadon far a defamalDry libd, 
the defendant may, by way of defence, allege 
the truth of the matters charged, and farther, 
that it was far the pnbllc beneftt that the 
matters cl^red ahoud be published, show* 
iog fae pmctdar fact or facts by reason 
whereof tt wet for the public beneBt, and 
thit if after such plea the defendant shall be 
convicted, it shall m competeat to the court, 

10 pronouncing sentence, to consider whe> 
ther the guilt m the defendant is aggravated 
or mitiga^ by the plea and the evidence 
thereon. The same act also contains pro¬ 
visions intended to relieve edhort and pro¬ 
prietors of newspapers, or other periooical 
pubfications, from the hardship to which they 
vrere lobject ander Um former law. Hi being 
held liable absolntelv, and without qudifica- 
tion, for all libels toerein inserted, though 
inserted without their knowledge. These 
enactments are, first, that in an acdon for a 
I'rbel of this description, it shall be competent 
to the defendant to plead that it was in¬ 
serted vrithout actual malice, and without 
gross negligence, and that before the com* 
nieacemenl of Mie action, or at the earliest 
opportnoity aftenvards, be inserted in the 
same ptttiltcatloQ a full apology (or If the 
pablicatlon should be ordinarily published at 
intervals, exceeding a week, had offered to 
pnbluh the apology in any newspaper or 
periodical pablication, to be selected by the 
piaintiff), and the defendant shall, upon such 
plea, be at liberty to pay into court a sum of 
money, by way of amends, for the injury 
sustained. And as regards an indictment or 
iiiformaiKNi for such a libel, that it shall be 
competent to defendant to prove that the 
publication was without his authority, con¬ 
sent, or knowledge, and did not arise from 
want of due care and caution on his part. 
The statute farther enacts, that in all indict¬ 
ments or informations for libel, if judgment 
be given fur the defendant, he shall lie 
ciitiUed to costs for the prosecution; and if 

11 be given against him, upon a special plea, 
he shall be liable to pay the prosecutor the 
costs occasioned by such plea; and, more¬ 
over, that every person convicted of mali- 
cioosly publishing a deliimatorv libel, know¬ 
ing the same to be false, shall be liable to 
imprisonment far a term not exceeding two 
yean in the common gaol or house of cor¬ 
rection, and to pay such fine as the court 
shall award, and to the like punishment, even 
where the aggravation of wilful falsehoofi 
shall not exist, but with reduction of the 
iimit of imprisonment, in that case, to one 
year. The act, also, contains a provision 
which appHes to every action for defamatloo. 


whether oral or written, v»., that it slinH be 
lawful for the defendant (after noCke in 
wiitMig of his intention so to do, duly given 
to the plaHniff lit the time of fading) to 
give in evidenon* in miligatfan of demages, 
that he made offered an apology to the 
plaintiff before the commencemeut of the 
acdon, or as soon afterwards as he had an 
opportnaity, in eaie the action bad been com- 
menced before anoppoitanlty conld be fonnd. 

By 8 & 9 Vim., e. 76* H is enacted, thet If 
any neraon ahatl publish, or threaten to 
pnbiMt any libel, or directly or indirectly 
nropoee lo abstain from nrinting or publish* 
mg, or offer to prevent tae printing or pnb* 
IbbHig of any matler touching any pertoo, 
withlntont to extort any money, lecnrity for 
money, or vnlunhle thiiig* *veh pemn, 
or any other i or with inieni to induce any 
person to confer or proenre nay npnohitmenl 
or olfice of profit or tract, he shall be Bablo 
to imprisonment, with or without hard la* 
boar, for a term not exceedi^ three years. 

A law of the Twelve fiibles infllcud 
very severe ponishmeiit on those who com- 
poeM defamatory writings against affh per¬ 
son. Cfa.de Be Ai 6. iv. I0| Jmok. iv. 151. 
During the latter part of the republie, the 
law appears to have been snspended, for 
Tacitus (Ana. i. 7%) ti^yt* previous to 
the time of Augustas, lib^ had never been 
legally puaishM, and tbstAu^stus, pro- 
vokea by the audacity with which Cawus 
Severns brought Into disrepute the most 
illustrious persons of the age, ordained, by a 
km ma/rstnftv, that the authors of UbM 
famon should be brought to trial. On this 
occasion, Augustus, who was informed of 
the existence of several such works, had a 
search made at Borne by the (Ediles, and la 
other places by the local magistrates, and 
ordered the UMs to be burned; some of 
the authors were subjected to punishment. 
DioUf Cats* Ivi. 97. A law quoted by Ulpiaa 
(Dfa. 47, tii. 10, § 6,) ordained, that the 
author of a libettus should be tn/r«- 

fahilk ; and during the latter period of the 
empire we find that capital punishment was 
not only inflicted upon the author, but upon 
those persons in whose |^ession a UbiUm 
famwmu was found, or who did not destroy 
it as soon as it came into their hands. 
Cod. ix. tU, 36. 8mitk*$ Diet, of Antiq. 

In the ipirituat court a libel is the decla¬ 
ration or written charges on the plaintilTa 
parts, ID the civil litigation. It consists of 
three parts': 1. The major proposition, 
which shows a just cause of the petition. 
9. The narration, or minor proposition. 
3. The conclusion or conclusive petition, 
which conjoins both propositions. 

In the Scotch law it is the source of com¬ 
plaint or ^onnd of the charge, on which 
cither a civil action or criminal prosecution 
takes place. 

LI BELLI FAMOSI, scurrilous pamphleU or 
libels. 

LIBBR JUDICIALIS OP ALFRED, Alfred’s 
dome-book t which see. 
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LIBER NIGER DOMUS REGIS (the black 
book of the Kind’s household), the title of 
a book io which there ia an account of the 
household establishment of Kin^ Edward 
ly., and of the several musicians retained in 
his service, as well for his private amuse¬ 
ment as for the service in his chapel. 
Eneye, Lond, 

LIBER TAURUS, a free bulL Norf., 16 
Edw.L 

LIBERA, a livery or delivery of so much com 
or grass to a customary tenant, who cut 
down or prepared the said grass or corn, and 
received some part or smml portion of It as 
a reward or gratuity. CoweU, 

LIBERA BATELLA, a free boat, a right of 
fishing. 

LIBERA CHASEA HABENDA, a judicial 
writ granted to a person for a free chase 
belonging to bis manor, after proof made by 
inquiry of a jury that the same of right 
belongs to him. 

LI BE RAM LEGEM, io hue'one'$ free law 
(called the villanous judf^ent), to become 
discredited or disabled as juror and witness, 
to forfeit goods and chattels and lands for 

. life, to have those lands wasted, houses 
razed, trees rooted up, and one's body com- 
mitted to prison. It was anciently pro¬ 
nounced against conspirators, but now dis¬ 
used, the punishment substituted being fine 
and imprisonment. Hawk. P. C., 61, c. 72, 
§ 9 . 

LIBERA PJSCARIA, a free fishem. 

LIBERA WARA, a free measure of ground. 

Liberata pectmia noft liberat offeretUem, Co. 
Lit. 20/.—(Money being resitored, does not 
set free the party ofiering.) 

liberate, a writ that lay for the payment 
of a yearly pension or other sum of money, 
granted under the Great Seal, and addressed 
t<i the treasurer and chamberlain of the 
Exche<|uer. Also a writ to the sheriff for 
the delivery of possession of lands and goods 
extended or taken upon the forfeitifre of a 
recognizance. Also a writ issuing out of 
Chancery, directed to a gaoler, for delivery 
of a prisoner that has put in bail for his 
appearance. F. N. B. 4«i2. 

LI BE RATIO, money, meat, drink, clothes, 
Ac., yearly given and delivered by ^e lord to 
his domestic servants. Blount. 

LIBERTAS ECCLESIASTICA, church U- 
berty, or ecclesiastical immunity. 

Ubertas eet naturalis facuUas ^u$ quid euique 
facere Hbet, nisi quod de jure out vi prohi^ 

i betur. Co. Lit. 11 6 .—(Liberty is that rational 
faculty which permits every one to do any¬ 
thing but that which is restrained by law or 
force.) 

lAbertas est res inestimabiUs. Jenk. Cent. 52. 
—(Liberty is an inestimable thing.) 

LIBERTATE PROBANDA, an ancient writ 
which lay for such as being demanded for 
villeins, offered to prove themselves free; 
addressed to the sheriff that he should take 
security from them for the proof of their free* 
dom before the justices of assize, and that in 
the mean time they should be unmolested. 
F.N.B. 77. 


LIBERTATIBUS ALLOCANDIS, a writ 
lying for a citizen or burgess, iinplenied 
contrary to his liberty, to have his pririlegt 
allowed. Reg. Grig. 262. 
LIBERTATIBUS EXIGENDIS IN ITI- 
NERE, an ancient writ whereby the kiu/^ 
commanded the justices in eyre to admit of 
an attorney for the defence of another'i 
liberty. Reg. Orig. 19. 

Inberiates regales eld eoronam speetanUs a 
eoneesnone regum a eoronam eaienad. 2 
Inst. 496.—(Royal prerogatives relating to 
the Crown, depart from the Crown by the 
consent of the Lings.) 

lAberiinuM ingratum leges ehiles in pristmm 
servitutem redigaut g sed leges AngUes send 
maimmiMiifii semner Ubermm judscant. 

Lit. L37.—(The civil laws reduce an ungrate, 
ful freednian to his original slavery, bot the 
laws of England regard a man once mann* 
mitted as ever after free.) 

LIBERTY, a franchise, being a royal priri- 
lege, ora branch of the Crown’s prerogaiire, 
suDaiating in the hands of a subject, as t 
liberty to hold pleu in a court of ooe’i 
own. 

Also, generally, a state of freedom, as roo- 
tradistinguished from slavery. It is of n- 
rious kinds. 

. 1. Natural liberty—a state of exemption 
from the controul of others, and from pod* 
tive laws and institutions of social life. 

2. Civil liberty — the security from the 
arbitrary will of others, which is afforded by 
the laws. 

3. Political liberty —a more extended 
civil liberty. beiiigAhe freedom of a ualion 
or a state from all unjust abridgment of iti 
rights and independence by another nation. 

4. Religious liberty, or liberty of con¬ 
science—the free right of adopting and a- 
joying opinions on religious subjects, and uf 
being allowed to worship the Supreme 
Being according to the dictatef uf cod- 
Kricnce, unfettered by external controul. 

6. Liberty of the press—the free power 
of publishiug everything, subject, however, 
to punishment for publishing what is mis¬ 
chievous to the public morals, or injurious to 
individuals. 

LIBERUM TENEMENTUM, a frank tcne- 
ment or freehold. 

L1BLA(^ [oerej/leium , witchcraft, particularly 
that kind which consiaCed in the compound¬ 
ing and administering of drugs and philtres. 
Wlelaud, in Oberon, says; 

“ Der Bitter steigt kerah, und ungesissit 
erscheint, 

Gans in verlupptem Stahl, sem tretsif 
siebrer Ferid." Ane. Inst. Engl. 

LIBRACUM, bewitchiz^ any person; ihos 
barbarous sacrifice. £fp. IhtAel. 6. 

LIBRA PENSA, a pound of money by weight 
It was usual, in former days, not ooly to 
•ell the money, but to weigh it; bccsuse 
many cities, lords, and bishops, having their 
mints, coined money, and often vciv bad 
too, for which reason, though the 
consisted of 20 shillings, they weighed it 
Enege. Lond. 
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LIORATA TBRILE, a portiun of ground con- 
tainiofc four oxgaogB, and every oz|(an^ 
I'uurteeo acres. 

Thii is the same with what in Scotland is 
railed pwmd-land of old extent. 
LICBNSE.or LICENCE [Uceutia. Lat.]» a 
gnmt of perniissioo, a power or authoriU 
f^iven to another to do some lawful act. It 
may be either written or verbal i when writ¬ 
ten. the paper contmninK the authority is 
called a hcence, 

A licence ia necessary before doing many 
acts, as to a corporation to alien, to found a 
f church, to erect a park, to marry without 
^ puhlishing banns, &c.; also to carry on 
various trades, and to practise anyjprofession. 
LICENTIATE, one who has licence to prac¬ 
tise any act or faculty. 

LICENTIA CONCORDANDI, license to pay 
the king’s silver on passing a fine. 
LICENTIA LOQUENOl, an imparlance. 
LICENTIA SURGBNDl, license to arise, 
which was a liberty or space of time anciently 
pven by the coart to a tenant to arise out 
of his bed, who was essoined de malo lecH in 
a real action; and it was also the writ 
thereupon. Fleta, 1. 6, c. 10. 

LICENTIA TRANSFRETANDI, a writ or 
warrant directed to the keeper of the mrt 
of Dover, or other seaport, commanding 
them to let such persons pass over sea who 
have obtained the royal license thereunto, 
Reg, Orig, 193. 

Licet disptmiio de intereeee futuro iit taaftlit, 
tamen potest fieri declaratio preecedens qua 
tortiatir effectum, interveniente novo acts, 
Bdcon.—(Although a disposition of a future 
interest is void, yet a precedent declaration 
can be made which, a new act intervening, 
may chance to have an effect.) 

LicUa bene miscentur, formula nisi juris ohsiet. 
Bacon.—(t'hings permitted should he well 
cuntrived, lest the form of law oppose.) 
LICn’ATION [Uceo, Lat., to set a price for 
sale]. The act of exposing to sale to the 
highest bidder. Encye, Lond, 

LICKING OF THUMBS, a form by which 
bargains were completed. Obsolete, 
L1DFORD LAW, a sort of Linch law, where 
a person was first punished, and then tried. 
LIEGE [%e, Fr., ligio^ Ital.], bound by some 
feudal tenure $ subject. 
liege homage, a proceeding which in¬ 
cluded fealty and the services consequent 
upon it. 2 Step, Com, <421. 

LIEGE-LORD, sovereign; superior lord. 
liegeman, a subject. 

LIEGER or LEGER, a resident ambassador. 
liege POUSTIE, a state of health which 
gives a person lawful power of disposition 
l)y wiU. 

LIEGES, or LIEGE PEOPLE. See Libgi. 
LIEN, a right in one roan to retain that which 
» in his possession belonging to another, 
until certain demands of him, the person in 
possession, are satisfied. It is neither ujus 
is re, nor n jus ad retn, t.e., it is not a right 
of property in the thing itself, nr a right of 
utioQ to the thing itself. 


It is either particular, as a right to retain 
a thing for some charge or claim growing 
out of, or connected with, the identical thing, 
OTgeneral, as a right to retain a thing not only 
for charges and claims specifically of, or 
connected with, the identical thing; but 
also for a general balance of accounts be¬ 
tween the parties, in respect to other d«U- 
ings of the like nature. 

Particular liens may arise in varir)U8 ways: 
(1), by an express contract; (2), by an im¬ 
plied contract, resulting from the usage of 
trade, or the manner of dealing between 
parties; (3), by mere operation of law, from 
the relation and acts of the parties, inde¬ 
pendently of any contract. C^neral liens, 
not being favoured in law, must be main¬ 
tained upon one of the two first grounds. 

The civil law derived its own liens, whe¬ 
ther they were pledges, or hypothecations, 
or simple privileges, from similar sources. 

The following is an analysis of the mode 
in which the law on this subject has been 
treated. 

1. As to the manner and circumstances 
under which a lien may be acquired. 

To create a valid lien, it is essential that 
the party through whom or by whom it is 
acquired, should himself either have the ab¬ 
solute ownership of the property, or, at 
least, a right to vest it; for, nemo plus Juris 
ad alium transferre potest, guam ipse habe- 
ret. There must also be an actual or con¬ 
structive possession by the party asserting 
it, with the express or implied assent of the 
party agiuDSt whom it is asserted. It must 
not be incoosLtent with the express terms, 
or the clear intent, of the contract. 

2. The proper debts or claims to which a 
lien properly attaches. 

It attaches only to certain and liquidated 
demands, and not to those which sound only 
in damages, and can be ascertained only 
through the intervention of a jury, unless, 
indeed, a special contract exists. The debt 
or demand for which the lien is asserted, 
must be due to the party claiming it in his 
own right, and not merely as the agent of 
a third person. It must also be a debt or 
demand due from the very person for whose 
benefit the party is acting, and not from a 
third person, although the jj^oods may be 
claimed through him, that is, of course, in 
the absence of a special agreement. 

3. How a lien may be waived or lost. 

It may be waived by any act or agreement 
between the parties, by which it is surren¬ 
dered, or becomes inapplicable. A volun¬ 
tary parting with the possession of the goods, 
will amount to a waiver or surrender of a 
lien; for, as it is aright founded upon posses¬ 
sion, it must ordinarily determine, when the 
possession ceases. There are exceptions in 
favour of trade, as that of a factor. Cotrp, 
R, 251. But the Hen may revive and re¬ 
attach, upon the property coming again into 
the possession of the party entitled to the 
lien, if it so come as the property of the 
same owner against whom his right exists. 
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and no neir intermediate equities hate af¬ 
fected Chat riji^ht. 

4. In what manner a lien may be en¬ 
forced. 

There is, it seems, bat a mere riffht of 
retainer, vrhlch may be ased as a defence in 
any action for the recovery of the property, 
or as a matter of title or special propei^, to 
reclaim the property by action, if he have 
been tinlaarfully disj^saeseed of h. Some¬ 
times a court of equity ilecrees a sale as a 
part of its own svstem of reme<Hal justice | 
and courts of admiralty are constantly in 
the habit of decrceinjt a sale to satisfy mari¬ 
time leins, such as bottomry Imnds, seamen's 
washes, repairs of foreSy^n ships, salvajife, and 
other claims of a kindred nature. The 
owner has a perfect iMt so dispose of the 
property, subject to the lien, aad the party to 
whom he conveys it will have a perfect title 
to it, upon dischat^ng the Hen. Consult 
on Jgenep, 

In the Scottish law, the doctrine of lien is 
known by the name of retention^ and that 
of set-olT by the name of compehtoHon^ 
LIBU, place, room; it is oolv used with In 
m Uout instead of. JBaepc. Lotui* 

LIEU CONUS, a castte, manor, or other no¬ 
torious place, well known, and generally 
taken notice of by those who dweU about it. 
^ Lit Akr. 641. 

LIEUTENANT [Ueu, Ft,, a place, and tmmU, 
holding], a deputy; locum iencnt, one who 
acts by vicarious authority. 

LIFE Sax., to live], the animated state 
of Hving creatures, or the space of time that 
passes between their birth and their deatii. 
LIFE-ANNUITY, an annual income, the pay¬ 
ments of which depend on the continuance 
of any given life or lives. See Annuitt. 
LIFE-ASSURANCE, a transaction whereby a 
sura of money Is secured to be paid upon 
the death of the person whose life is assured, 
or upon the failure of one out of two or 
mor^oint-Uves. See Imsurancb. 
LIFE-J^TATE, a freehold not of inheritance. 
It is ekhei^ 

(1) , CouoonHonatf or expressly created by 
the act of the parties, which is either— 

(a) For one's own life, or 

(JS) The life of another, pur outer vie, or 

(2) ,’ Legal, which is either— 

(a) Tenancy in tail after possibility of 
issue extinct. 

(0) Courtesy of England. 

( 7 ) Dower, 2 Bt Com., c. viil. 
LIFE-LAND, or LTFE-HOLD, land held on 

LIFE-I^Nrfr^t p^d for a term of life. 

LI GAN [Iter, Fr., to tie], a wreck, consbting 
of goods sunk in the sea, but tied to a cork or 
buoy, in order to be found again. 6RepAi\6, 
LIGBANCE, the true and nuthfiil obedience 
of a subject to his sovereign ; also, the domi¬ 
nion and territory of a liege lord. 
lAgeantia eat muai legia eaaentia ; eat vinculum 
Jldei, Co. Lit. 11^.—(AUegiance is, as it 
were, the essence of law; It is the chain of 
faith.) 


Ligeantia naturalk, nuUu Hauatna eoerettwr, 
nulUa metia reflfwnatur, nulUaJSmbua preoi- 
tur, 7 Co. 10.—(Natural allqri^moe it re- 
etrained by no barriers, rekied by no honods, 
compressed by no limits.) 

L1GEAS, a liege* Old Reoordo. 

UOHT, a right to have the accew of the sas’s 
rays to on^s windows free from any obstnic* 
tioD. An uninterrupted enjoyment of Iq^t 
for tiventy years coDstitates, ki every caie, 
an absolute and indefeasiltie rqskt to it, va- 
less it sihalt appear that the enjoymeat took 
place under some deed or written contest 
or agreement. 2 Wm, IV,, c. 71* 

L10HT-H0U8B, a high huili^, at the top 
of which lights are bung to gSde shipi it 
sea. The power of eretmng and maintiio- 
ing them is a branch of the royal preroga¬ 
tive, which is speeiany committen to the 
Trinity House Corooration. 8 filix., c. 13; 
6 Gao. IV., c. 125; 6 & 7 Wm. IV., c. 79; 
1 & 2 Viet., c. 66. 

The light-houiea ou the coaat of Scotland 
ore under the control of the CommiMionen 
of Northern Lights," appointed by 26 Geo. 
///., c. 101. Those on the coast or Irdaad 
under that of the " Corporation for improv¬ 
ing and preserving the port of Dablin." S2 
Geo. Ill, c. 115 ; 6 & 7 Wm. IV., c. 117. 
LIGHTING AND WATCHING ACTS, ll 
Geo. IV., c. 27; 3 A 4 Wm. IV., t. 20. 

LIGIUS, a person hound to another a 
solemn tie or engagement; now used to 
express the relation of a saliject to his 
sovereign. 

LIGNAGIUM, B right of rultlng fuel ia 
wtiods; also a tribute or payment doc fur 
the same. 

LIGNAMINA, timber At for buUdmg. 

LIGULA, a copy or transcript uf a eonit-roli 
or diced. 

LlGURirOR, a flatterer; perhaps, agiuttoo. 
Sonnier. 

LIMITATION, restriction or circttinapectioa; 
a certain time allowed by a statute for liti¬ 
gation. 

It is very esseatial, previous to litigatsoa, 
to be satislied whether the remedy altout to 
be taken has or has not Itecome barred bj 
any Statute of Limitation or by legal pre. 
sumption. 

Statutes of Limitation have beea elegantly 
denominated Staiutea of repoae, and beiag 
all ta pofl materid, and passed with the 
same object, they should be liberally and 
bene6cially expounded in furtherance of that 
object, fflkite v. Pamtker, Knapp's Rep. 
226. 

The principal reasons'for'the introdnctka 
of these statutes have been Jtrat, as regardi 
real property, after upwards of sixty yean 
adverse possession, or even a shorter time, a 
person should, upon every principle of jus¬ 
tice, and with the eaecption of fraad, be 
miieted and rendered secure ia his po^ 
Sion; for, although his r^fht, if tried witbia 
a reasonable time after hit obtidning potset- 
skm, might have been proved liy doenmenti 
and evidence, such evidence, alter so great a 
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Jap«e of dmc^ m%y hare bfcooie altogethtr 
loBt; beddei, a new suoeeMioa of pereoni 
may bare become tbe occapien, by descent, 
or deriie* or by aUeaatiOQ« and it would be 
ttojoat to reoako them ta prore their title, 
iiopeacbod oy a dauaaat, who hat dept fo 
looff oa hit legal right^ and who would 
sosuia ao jast diaappointinent, by being 
deprireil of the metna of puraotiig ao stale a 
demand. See WMtg v. P^miher, Knapp’s 
Reports, 227* Sicomd^ aa regards claims of 
a pertaaal nature, aa for supposed debit 
or dmai^ef, the la^ of six jreara induces a 
presumption (upon which 21 Jac. L, c. 16, 
was passed; tlmt the claim has been satisfied, 
and that the receipt or ofideaoe, showing its 
latisfacliQB, haa been lost; or that the claim 
has been too weak to prosecute, or perhaps 
Bot worth it. Xyrd, aa to nsscsdtt and fio/- 
ieriee, and werbed damder, proofi of which 
osnally depend upon doubtful and confiicluig 
parol eridence t uQured parlies slnmbering 
upoa such wrongs for years cannot be 
hroored otp^cs of the Couits, since ki^h 
of tune tends to obliterate tbe injurions 
effects arising froas auch evanescent causes: 
sod Fomrii^ m to>ti<Meiu and 

t■lffwdaa^f aednf under pardcuhir powers, 
ioasmuch m Uunr dudes ace arduous and 
somedmes perilouib and the consSruotion of 
the statutes under which they act, is fre- 
ouentiy exceedingly nice and difficult, they 
should be more particularly protected from 
actioDs arising nx>m errors in Judgment, 
being looff kept hanging over their beads, 
until, pernnpa, all evidence in support of 
their defence may have been lost. The 6 & 
6 Viet., c. 97, makes uniform the limitations 
b regard to these functionaries, enacting ($ 
5) th^ in all actions brought for any thing 
done in ponuanoe of any local or person^ 
act, the period for bringing such action shall 
he limiM to two years, or in case of con¬ 
tinuing damage, to one year after such 
damage shall have ceased. It repeals all 
eoactmenti to the contrary. And the 4 th 
$ provides that in all cases where a notice of 
action is required, it shall be given one 
calendar month before action. 

If the atatiite once begin to run, it oonti- 
oues; and, if the caujte of action were com* 
plete in a testator's lifetime, then the statute 
begins and continues from that time, and 
not from his death, or the time of obtaining 
Che probate. Hickman v. Walker, Willes, 2/. 

It seems, by recent decisions, that tbe day 
OQ which the cause of action accrued, ought 
in general to be excluded in calculating the 
tim**8 of limitations under these statutes. 
Higgme v. Me Adam^ 3 Young & J., 1 A 16; 
1 Mon. & R. «^, note (b). And as to ike 
expiration (the statutes requiring the action 
to be brought within the limited time), the 
writ, or process, at least, should be issued 
upon the loti day of tbe time limited, exclu¬ 
sive of the day on which cause of action 
accrued. 

There is no eauee of action till the claim¬ 
ant could legally ene, and alto that there be 
some gerem in existepce, who could aasert 


it, and also a person to be eoad: aud 4here« 
fore, where tbe payee of a bill, at the time 
it fell due, was dead, it was bekl that the 
statute did not begin to run, until letters of 
administration had been obtained hr some 
one, Douolat v. .Fbfresr, 4 Bing. 686; but 
as regards chattels real, process for their 
recovery must be commenced within the 
limited time absolutely, without regard to 
the date of the letters of administration; 
and in cases of the reversal of judgment or 
outlawry in any personal action, the plidntiff, 
or his heirs, executors, or administrators, 
may commence de novo wUkim a year q^sr- 
warde, but not after; and also as to actioos 
against persons beyond sea, they may be 
brought at any time within six years after 
their return. 

No verbal acknowledgment of a debt (ex- 
cepting it has been so substantial an ailfflls- 
tion as a part fragment) Is sufficient to pre¬ 
vent the operation of the statutes, Bemest v. 
Pipon, Knapp’s Rep. €0, A written ac¬ 
knowledgment, explicitly admitting a con¬ 
tinuing debt, most be signed by me paatg 
kmseff,^ and not by an agent, to take the 
case out of the statute, Whippy v. UiUarg, 
3 Bar. & AdoU 607; and where such a 
written acknowledgment baa been lost, then, 
on proof of its having existed, and diligent 
search and loss, parol evidence of its contents 
are admissible. Hadon v. fPUtiam, 7 Bing. 
178. 

Persons, at the time their rig^t first ac- 
erned, under disability of infancy, coverture, 
idlotcy, lunacy, onsoundnese of mind, iin- 
prisoninent, or absence beyond seas, and 
their representatives, shall be allowed ten 
years from tbe termination of tiieir disaliility, 
or their death. 3 & 4 V7. IV., c. 27> I 
relating to real property. 

As to tbe deterniinatioo of infancy. A 
person becomes of age on the first instant of 
tbe last day of the 21st year, neat before tbe 
anniversary of his birth; thus, if a person lie 
born at any hour of tbe 1st January, 1801, 
he would be of full age at tbe first instant of 
tbe Slst December, 1821. 

Tbe following places are not beyond seas, 
within the meaning of 21 Jac. I., c. 16, and 
the subsequent statutes: no part of the 
United Kingdom of Great Britain and Ire¬ 
land, nor tbe Isles of Man, Guernsey, Jersey, 
Alderney, or Sark, nor any islands adjacent 
to any of them, being pan of the domiaioos 
of her Majesty. Ireland is still to be con¬ 
sidered a place beyond the seas, within tbq 
meaning of the 4 Anne, c. 16, ^ 19, notw^h- 
standing the subsequent Act of Union, and 
the 3 4 4 W. IV., c. 42, $ 7. 

There are four general roles, whan the 
possession is not adverse, vix.let, when 
both parties claim under the same title; 
2ndly, when tbe possession of the one it con- 
sisteni with the title of the other; 3dly, when 
tbe clminant or bis successor has never, in 
contemplation of law, been out of poateasion; 
and, 4thly, when the occupier hm acknow¬ 
ledged the plaintiff’s title. 

' An action of trover must be brought within 
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six years after a tecrel eonvenion, although 
unknown to the owner of the ^oods. Gratis 
ger V. George, 5 Bar. & Crcs. 149; 7 Dowl. 
& Ry., 729, S. C. 

It would not excuse an attorney for not 
suingf within six years, to show that he had 
not delivered hh bill till within that time, 
although he is prohibited from suing until a 
calendar month after such delivery ; and his 
cause of action, with respect to his bill, begins 
from the completion of the business. Harrie 
V. Oibourn, 2 Cr. & M. 629; 4 Tyr. 445. 

The statute must in general be pleaded $ 
but under circumstances, the jury may, after 
twenty years, presume payment under the 
general issue. 

In courts of equity, the general role Is. 
that, although the statute 21 Jac. I., c. 16, 
4 3, and other acts, do not mention bills or 
suits in equity, yet, that courts of equity. In 
^ving effect to equitable claims, and afford¬ 
ing equitable relief, will observe the princi¬ 
ples of these enactments, in all cases where 
the legal and equitable titles to demands, 
noticed in the acts, correspond and differ 
onlv in the court where the right happens 
to be enforced, Stackhoute v. Burmion^ 10 
Ves, 66, 67. But the 3 & 4 W. IV., c. 27, 
expressly enacts, that no suit in equity shall 
be brought after the time, when the plaintiff. 


if entitled at law, might have brought n 
action (4 24). Section 25 provides, that 
where land or rent shall be vested in a trus¬ 
tee, upon an express trust, the right of tbs 
ceeiui que truet, or person claiming throuirh 
him, shall not be deemed to have accruH. 
until after a conveyance to a purchaser for 
a valuable consideration. Section 26 pro¬ 
vides, that, in cases of concealed fraud, no 
time shall ran, until the fraud shall hsre 
been, Ur with reasonable diligence mijtht 
have been, first discovered $ provided that un 
owner shall sue in equity ou account of 
fraud, or set aside a 6om conveyancf to 
a purchaser for valuable consideration. Sec¬ 
tion 29 continues the Jurisdiction of equity, 
in refusing relief on the ground of acqui¬ 
escence, or otherwise. 

If there be a general devise for the pay¬ 
ment of debts, it will be do recognition or 
revival of debts, already barred iiy the sta¬ 
tute, 6e/ore the death of the testator, although 
it was formerly held otherwise, Siroi/ord ?. 
Blukoiieq, 6 firo. P. G. 630; but such a d^ 
vise stops the operation of the statute, as to 
all debts not io prevkmoip barred, Rendeli 
V. Carpenter, 2 Young & P. 484- 

No advantage can be taken of the statntei 
of limitation in equity, unless they be phoM 
or insisted upon by the answer. 


The following is an alphabetical arrangement of the Statutes of Limitation 


PROCBIDINO. 


PERIOD. 


•TATUTt. 


Account, action of 
Administrator. See Exrcutor. 
Admiralty, suits for seamens* wages 
Advowion, recovery of 


Annuity, action of ... 

Army, navy, and marine officers, &c., ac¬ 
tions against • • • . 

Assault, battery, and false imprisonmeni 

Assignees, and other persons in bank¬ 
ruptcy, actions against,/nr acts done in 
pursuance o/6 Geo. IF,, e. 16. N.B. ThU 
does not apply to an- action of trover 
against assignees for seining a chariot 
on the bankrupt's premises, Carruthere 
V. Payne, 2 Moo. & P. 429; nor to an 
action against them, for entering the boose 
of a third party, to seiie bankrupt*! go«»ds; 


6 years 


21 Jac. 1, c. 16, i 3. 


6 years 

Not after 3 incumben¬ 
cies, occupying a 
period of 60 years 
adverse possession; 
incumbencies, after 
lapse, but not after 
promotba to bishop- 
ricks, are reckoned; 
and 100 years’ ad¬ 
verse posseasioii is 
a complete bar, al¬ 
though 3 incumben¬ 
cies have not elapsed 
20 years 

2 years, or 1 ^ear after 
detenuinition of con¬ 
tinuing damage 
4 years 


4 Anne, c. 16, $ 17* 

3 & 4 W. 4, c. 27.j5 
30,31, & 33. 


3 & 4 W. 4, c. 42, §) 


3 to 7. 

5&6 Vict.,c.97,|5. 


21 Jac. 1, e. 16, § 3. 
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PROCBBDIHO. 


FBRIOD. 


that not beinff ao act done ** m purmanee 
a/ ike itatute** Edgg ?. Pttrkir, 6 B. & 
C. 697; nor to an action of treipasa, 
bf the bankrupt, against the official as- 
iii^ee, to try the fiat’s validity, Knight v. 
Tur^uand, 2 M. & W. 101; nor to 
ictioos brought against assigneeSf or other 
persons acting under their authoritv, fKortk 
?. Bndd, 1 Dow. 328 $ 2 B. & Adol. 172. 

Aisnupdt, action of . . . 

Award, motion to set aside 


—I action of debt upon, where the sub- 
mission was not by specialty 
•—• but if on specialty 
Baokiupt to shew cause against adjudication 


—— to contest the validity of the fiat by an 
action, &c. . . . . 


Bills for specific performance 


Bond or specialty 

Building act . . • 2 • 


Case (except for words actionable in 
themselves) . . • . 

Commissioners of West India and London 
Dock Companies, &c., actions against 

Commissioners Brighton Act, &c. 

Common and other profits prendre, 
claims to .... 


2 years 

6 years 

Before the last day of 
the next term after 
publication, provided 
the submission is by 
rule of court or 
Judge’s order, or the 
submission contains a 
clause that it shall be 
made a rule of court, 
or the reference is 
made at Niii Print 
of the cause, and 
other matters in dif¬ 
ference. But where 
a verdict is taken at 
Niei Prim, and the 
cause only is referred, 
then within first four 
days of the term next 
amr publication of 
award 

6 years 

20 years 

Within five days after 
service of copy, giv¬ 
ing two days notice 
of his intention 

If within the United 
Kingdom at the date 
of adjudication, with¬ 
in twenty-one days, 
if ill any other part of 
Europe, within three 
months, or if else¬ 
where, within twelve 
months advertisement 
in Oasette • 

To be instituted prompt¬ 
ly, and without slum¬ 
bering on the right . 

20 years 

2 years and 1 year after 
end of continuing 
damage 

6 years • 

2 years and 1 year after 
end of continuing 
damage 

The same 

They cannot be defeat¬ 
ed, after 30 years’ 
enjoyment, by show¬ 
ing their first enjoy¬ 
ment at any prior 


STATUTI. 


5 A 6 Viet., c. 97,1 5. 
21 Jac. 1, c. 16,1 3. 

9 AlO W. 3,c. 16, §2. 


3 & 4 W. 4, c. 42, 

3 to 7. 

Ibid. 

6 & 6 Viet., c. 122, $ 
23; Gen. Rules, Nov. 
12, 1842. 

6&6 Viet., c. 22, §24. 


1 Madd. Ch. Pf. 415. 


3A4 W.4, e. 42,(3. 
6 & 6 Viet., c. 97, § 5. 


21 Jac. 1, c. 16, $ 3. 

6 & 6 Viet., c. 97, ( 6. 


The same. 

2&3 W.4,C.71. 






LIM 


( 384 ) 


LIM 


PROCBIDINO. 


(Jornpany, Commercial Dock, &c« 


ConeUbles and others actinjf in obedience 
to a warrant, demand in writing of the 
perusal and copy of such warrant 
Copyhold fine • • • . 

Covenant, action of. See ** Bond/* 
Criminal Conversation 
—-— information against magistrates 


Crown, the, suits relating to land • 

Customs and excise ofieecs, &e., acdoiM 
against . , , . 

Debauching daughters, 

Debt (if not on specialty) , 

—^ on specialty. See**BoNiiu** 

—f :^nf rem. See **Pbnai. SraTiiTBn*’* 
Deed. See**Bonn.** 

Detinue • . , . « 

Distress for rents existing as an inheri¬ 
tance, disrioct from the land, and for 
which an assixe might formerly have 
been biMl . « • . 

— for idl other rents. 

Dock Acts. See ** CoifJii88ioNiR8,”Ac„ 
Company,” Ac. 

Dower ..... 


Eccleaiutical Courts:«-« 

Suits for verbri defamations 
For incontinence, brawling, or striking 
In church, fornication, &c. 

Ejectment . . . . 

Error, writ of ... . 

Escape, action fbr ... 

Excise officers, action agrinst 


Executors or administators 


Injuries to testator or intestate’s real 
estate . • . . 


Actioiu of tort againat executor or ad* 
ininistretor, for wrong done by tes- 


ranioD. I aTATHTi* 


period. 60 ycava* 
enjoyment an abao- 
lute and indefeasi- 
ble right, unless un¬ 
der express agree¬ 
ment 

2 years and 1 year after 6 A 6 Viol., e. 97, Jk 
end of eonlinulng 
damage 

6 days before action . 7 A B Geo.4b c.99. 


6 years . 3 A 4 W. 4, c. 42. 

20 years . . 3 A4 W. 4,c.42,f 3. 

6 years . 21 Jac. 1, e. 16, § t 

In the Jlrti term after, Ttdd, 4%; Bee t. 
tlioQgh where no as- SmUk, 7 T* E* Sd 
sixes intervene, in the 
scrsadisrm, provided 
there be tixM to show 
eanaeagainit it in the 
Mune term . 

Sixt^ years next before 9 Geo. d» c. 16. 
suit or Glum 

2 years and I year after 5 & 6 Viet., c. 97» 13. 
determination of con¬ 
tinuing danMige 

B years . . 21 Jac. I, c. 16,$3. 

6 years . . /Aid. 

20 years . . 3 A4 W.4, e.42;$S. 

20 years . . 3A4 W. 4, e.42, $3. 

6 years . . 21 Joe. I, c. 16, $ 3. 

20years . 3 A 4 W.4,e.27;i2. 


6 yew* . . /4id., § 42. 


No arrears or damages 3 A 4 W.4, c. 27. S 41- 
on account thereof 
can be recovered for 
more than 6 years • 

6 calendar uootha . 27 Geo.» 3. c. 44. 

8 calendar months . /Aid. 

Myeara . . 21 Jar. ],e. 16, $ 1. 

20ye*« . . 10 & 11 W.3,c. Mi 

T,ll41. 

Syeara . . 3A4W.4, e.4S. 

2 yean and 1 year after 6 & 6 Viet., c. 97. $ 
end of continuing 
damage 

If time have not expired Boll. N. P. 150. 
before testatorisor in¬ 
testate's death, then 
witbia a year after 
hU death 

If.lnjury committed 6 3&4 W.4,e.42,$2. 
months hefose 4>* 
death, then within a . 
year after his death • 

If done within 6 months /Aid. 
of his death, then with- 
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PROCKIDXNO. 


PERIOD. 


STATUTE. 


tator or lotestate, to real or personal 
property of others. 


FaUe Imprisonment. See Assault.” 

Fi. Fa., money levied on any writ of, ac¬ 
tion for . . • • 

Franchises, cldims to . . . 


Fraud, discovery of 


Game, proceedings for penalties 


actions against officers, &c. 

Gaming, action to recover money lost at 
Highway Act . . • . 

Hundred . . . . . 


— giving information to magistrate as 
to damages being above 30/. 

Judgment . • • • 


Justices, constables, &c., actions against • 


Land, right of entry for the recovery of 


Larceny Act, actions for illegal apprehen¬ 
sions, &c. ... 

Legacies . . . . 

Libels . . , . 

Malicious injuries, actions for Hlegal appre¬ 
hensions, &c. . . • • 

Mandamus . • . • . 


Members of Parliament, petitions 'against 
return of (Great Britain) • • 


•—- (Ireland) 


in 6 calendar months 
after entering upon 
office, provided the 
damages rank as sim¬ 
ple contract debts . 

4 years 

6 years 

They shall not be de¬ 
feated after 30 years’ 
unintermpted enjoy¬ 
ment, by showing 
benefits first enjoyed 
previous to lucn pe¬ 
riod; 60 years’ en¬ 
joyment an absolute 
and indefeasible right, 
unless under express 
agreement by deed or 
writing 

No length of time will 
prevent, unless there 
nave been laches for 
6 years after disco¬ 
very 

2 years and 1 year after 
determination of con¬ 
tinuing damage 

Ibid. . 

Ibid. . 

Ibid. . 

Ibid. . 

7 days . 

No limitation but pre¬ 
sumption after 20 
years 

2 years and 1 year after 
end of continuing 
damage 

No descent cast or 
discontinuance a/ter 
31st Dec., 1833, shall 
defeat it . • 

2 years and i year after 
end of continuing 
damage 

20 years 

6 years 

2 years, and one year 
after end of continu¬ 
ing damage 

Not after many years 
delay 


Within 14 days next, 
and so within 14 days 
next after any new 
return should be 
brought in” . 

Ut supra, or within the 
same time, lodging 
petition in the office 


21 Jac. 1, c. 16, § 3. 

3 & 4 W. 4, c. 42, §§ 
3 to 7. 

2&3W.4, c.71, § 1. 


2 Eden, 285. 


5 & 6 Viet., c. 97, i 5. 


Ibid. 

Ibid. 

Ibid. 

Ibid. 

7&8Geo.4,c.31,S3. 


6 & 6 Viet., c. 97, § 5. 
Cock V. Gent, 12 Met. 
& W. 234 j 10 Jur. 
695. 

3&4W.4,c.27, §39. 


6 & 6 Viet., c. 97, § 5. 


2Mad.Ch. Pr.5,and3 
&4W.4,cc.27&42. 
21 Jac. 1, c. 16, ^ 3. 

5 & 6 Viet,, c. 97, § 6. 


Rex V. the Commission^ 
ers of CookermmUhi 
Inclosure Act; 1 Bar. 
& Adol. 378. 
Journals, 2^1 Novem. 
1832, Feb. 5, 1839. 


Ibid. 

N. B. If time expire 
during recess, peti- 
2 D 
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PROCBIDINO. 


PBRIOD. 


of the clerk of the 
Crown in Ireland 


Merchants* accounts 


Metropolitan Police Act, actions against 
persons acting under 

-actions agunst persons acting under 

3 & 4 Viet., c. 71 

Modm decinumdi • • 


Mortgage, redeeming the estate 


Mortgagee, actions or suits to recover mort¬ 
gaged lands by . • . 


Murder 


Penal statutes by common informer 


■ by the Queen 

Persons killed by accidents caused by wrong¬ 
ful act, neglect, or default, which would 
have entitled them to have brought actions 
if death had not ensued*; one action may 
be brought for the benetit of the wife, 
husband, parent, or child, by the executor 
or administrator of the deceased 
Prescription . • . , 

Quare impedit or other action or suit to 
recover any advowson . • 


Qui tarn. See Pinal Statutes, supra. 

Quit rent, action of debt for 

Real property, actions and suits relating to . 

Recognizances, proceedings upon « 

Rent charge, proceeding for, though secured 
by deed . . . . 

. 

ocire facias on a recognizance 


An item within the 6 
years takes the whole 
account out of the 
statute 

2 years, and 1 year after 
determination of con¬ 
tinuing damage 
Ibid. . 


Its payment for 30 years 
next before, must be 
proved 
20 years from mortga¬ 
gee taking possession, 
or from the last tvrit- 
ten acknowledgment 
Within 20 years next 
after the last payment 
of any part of the 
principal money or 
interest 

Within a year and a day 
after the act, the per¬ 
son must die 
2 years, and 1 year after 
end of continuing 
damage 
2 years 
12 calendarmontbsafter 
their death . 


30 years, &c., &c. 

Within three incumben¬ 
cies or 60 years, but 
indefeasible after 100 
years from time of 
adverse possession, or 
that of the person 
through whom he 
claims 


6 years 

20 yeai*8 after right ac¬ 
crued 
20 years 
Ibia. m 

6 years 

20 years • 


Seamen’s wages • . ■ . . 

Servant, debauching . , 

Slander, verbal (unless special damage) . 
Stock jobbing, action to recover back differ- 
ence paid • • • , 

Suits in equity - • . . 


6 years 
6 years 
2 years 

2 years, and 1 year after 
end of continuing 
damage 

Not after time when 


STATUTE. 


tions will be receired 
on the first day of iu 
next sitting. 1 Peck. 
28, introd. Wonh 
289. 

6 T. R. 89. 


6&6 Vict.,c.97,§5. 
Ibid. 

2 & 3 W. 4, c. 100. 
3&4 W.4,c.27,§S8. 

3&4 W.4,c.27, §1, 
interpret^ by 1 Vic., 
C.28. 

4 Step. €h>m. 375. 

6&6 Vict.,c.97,S5. 

31 Eliz., c. 5. 

9 & 10 Viet., C.93. 


2 & 3 W. 4, c, 71. 
3&4 W.4,c.27,§». 


21 Jac. h c. 16, f 3. 
3&4 W. 4,c.27. 

3&4 W. 4, c.42. 
Ibid. 

21 Jac. 1, c. 16, §3. 
3&4 W.4,c.42,§§3 
to 7. 

4 Anne, c. 16,117- 
21 Jac. 1, c. 16, § 3. 
Ibid. 

6&6 Vict.,c.97,§5- 


3 & 4 W. 4 , e, 27, « 
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PROCBBDING. 


PBBIOD. 


STATUTE. 


Taxes, actions againat officers 


Tithes, exemption or discharge of, by com¬ 
position, real or otherwise 


-, not setting out, or suits for 

TVeason, prosecution for, miles# against the 
Queen's life ... . 

Trespass {except assault, battery, wounding, 
or false imprisonment) . 

Trespass for mesne profits . 

Trow. 

Turnpike Act . , . 


Vagrant Act ... 
Words. 8ee Slaudbr. • « 

Wounding. See Assault. 

Wages, seamen. See Admiralty. 
Way, right of 


The 2 Win. IV., c. 39, § 10, enacts, that 
every writ of summons and capioi may be 
coDtmued by aVtai and pluriei, as the case 
may require, if any defendant therein named 
may not have been arrested thereon or 
served therewith, provided that no first writ 
shall be available to prevent the operation of 
any statute, whereby the time for the com¬ 
mencement of the action may be limited, 
unless the defendant shall be arrested there¬ 
on or served therewith,or proceedings to or 
tourards outlawry shaU be Wd thereupon, or 
unless such wnt and every writ (if any) 
issued in continuation of a preceding writ 
shall be returned non eu inventus and en- 
tered of record within one calendar month 
next after the expiration thereof, including 
the day of such expiration; and unless every 
writ issued in continuation of a preceding 
writ shall be issued within one such calendar 
mouth after the expiration of the preceding 
writ, and shall contsun a memorandum in¬ 
dorsed thereon or subscribed thereto, spe¬ 
cifying the day of the date of the first writ; 
such return to be made, in bailable process, 
hy the sheriff or other officer to whom the 
writ shall be directed, or his successor in 
office, and in process not bailable, by the 


{ italotiff, if entitled at 
aw, might have 
brought an action 
2 years, and 1 year after 
end of continuing da¬ 
mage 

Shewing the enjoyment 
of the land for 30 
years next before de¬ 
mand, without pay¬ 
ment of tithes, except 
as therein mentiooM 
6 years . .! 

3 years . J 


24, 25,26, 27. 

5 & 6 Vict., c« 97 , $ 5. 

2&3W.4,c. 100, §§1 

& 2 . 


53 Geo. 3, c. 127, § 6* 
7W.3,c.3, §§5 5i6. 


6 years 


21 Jac. I, c. 16, § 3. 


6 years* arrears 
6 years 

2 years, and 1 year after 
end of continuing da¬ 
mage 
Ibid. 

2 years 
4 years 
6 years 

It shall not be defeated 
after 20 years* unin¬ 
terrupted enjoyment, | 
by site wing it8/Ir#t en¬ 
joyment prior to such 
period. 40 years’ en¬ 
joyment an absolute 
and indefeasible right, 
unless under an ex¬ 
press agreement, by 
deed or writing 


Bull. N. P. 88. 

Ibid. 

5 & 6 Vict, c. 97 , 5 5. 


Ibid. 

21 Jac. 1, c. 16,1 3. 
Ibid. 

4 Anne, c. 16, $ 3. 

2 & 3 W. 4, c. 71 , % 2. 


plmntiff or bis attorney suing out the same 
as the case may be. 

As to the effect of proceedings in equity 
in preventing the statute from running 
against claims enforced or enforceable only 
in eqiuty, see J Fern. 73; I F. 4 * ^ol. 434. 

LIMITATION OF ESTATE, a modification 
or settlement of an estate, determining how 
long it shall continue, or a qualification of a 
preceding estate. 1/a#/.271. 

LIMITED ADMINISTRATION, a special 
administration of certain specific effects, 
such as a term of years, &c. 

LINDCSFEKN, Holy Island, which was for¬ 
merly a bishop's see. 

Linea recta semperprafertur transversali. Co. 
Lit. 10.—(The right line is always preferred 
to the collateral.) 

It is a rule of descent that the lineal an¬ 
cestors, in injinitum, of any person deceased, 
shall represent their ancestor, that is, shall 
stand in the same place as the person him¬ 
self would have oone had he been living. 
See Canons or Inheritance. 

Linea recta ett index sui et obliqui; lex est 
linea recti. Co. Lit. 158.—(A right line is 
an index of itself, and its oblique; law is a 
line of right.) 
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JilNEAOB [liirnage, Fr.]> race» progeny, order, the nime of the person whoie 
family, ascending or descending. estate is intended to be affectM by such Ut 

LINEAL CONSANGUINITY, that relation- p^ndem; and such officer shall be entitled 
ship which subsists between persons de- for any such entry to the sum of 2«.6d., 

scended in a right line, as grandfather, and the provisions contained in the set in 

father, son, grandson. regard to the re-entering of judgments ererj 

LINEAL DESCENT, the descent of an estate five years, and the fee payable to the officer 
from ancestor to heir in a right line. thereon, shall extend to every case of & 

LINEAL WAREANTY, where the heir de< peai/efi# which shall be leistered under tbe 

rived, or might by possibility have derived, provisions of the act. 
his title to the land warranted, either from LIST [ttsfe, Fr.], a rolls a catalogue. See 
or through the ancestor who made the war- Civil List. 

ranty; as where a father or an elder son in IMer^t^tentes regis sum emnf vaauB. 1 Boll, 
the life of the father released to the disseisor 6.—(The King's letters patent shall not be 
of either themselves or the grandfather, with void.) 

warranty, this was lineal to the younger LITERARY PROPERTY. See Coptuight. 
son. Lilt. $ 703. Abolished by 3 4r d LITERATURA, putting children to school 
fFm, IK, e. 74, § 14. This liberty was anciently denied to tboM 

LIQUIDATED DAMAGE, a certain, fixed, parents who were servile tenants without the 
and ascerUuned sum, in contradistinction to lord’s consent: and this prohibition of edo- 
a penalty, which Is both uncertain and un- eating sons was from the fear of the loa 
ascertained. being bred to letters might enter bto hob 

It must be remarked, that calling a sum orders, and so stop or divert the senrico 

liquidated damages will not change its eba- which he might otherwise do as heir to hh 

racter as a penalty, if upon the true con- father. 

struction of the instrument it must be LITIGANT, one engaged in a law-suit, 
deemed to be a penalty. Indeed, wherever LITIGATION,Judicial contest; law-suit, 
the payment of a small sum is secured by LITIGIOUS CHURCH, where two preunts- 
the payment of a much larger sum, it must tions to a church are offered to the bishop 

be considered as a penalty, and this espe- ^on the same avoidance, 

daily where the sum referred to is penal in LITIS CONTESTATIO, the issue of an sc- 
its nature. But where it is agreed that if a tion. Cwil Law Term. 
party do, or neglect to do, a particular thing Litis lumien, omnem actumem sign^at, swe » 
in^ respect to which the damages are uncer- rem, sive in personam sit. Co. Lit. 292 —(A 

tain, a certain sum shall be paid by him, lawsuit signifies every action, whether it be 

there the sum stated may be treated as a for the thing, or against the person.) 

liquidated dam^e, if the terms of the con- LITISPENDENCE [Its, Lat., strife, and ms- 
tract do not evince a different intention. deo, to hang], the time during which alsw. 

LIS MOTA (the dispute having arisen). It suit is going on. Obsolete. 
is a rule of evidence that dt clarations of de- LITTLE GOES, a species of lottery, declind 
ceased members of a family, in matters of unlawful. 42 Geo. lll.^ e. 119. 
pedigree, are inadmissible, if made after the LITURGY [\^t>ros, Gk., public, and tffv, 
statement of facts had arisen on which the work], the book of Common Prayer used in 
claim was founded, which for that purpose the Established Church, as confirmed by 13 
was to be deemed the commencement or the & 14 Car. If., c. 4. 

Us mota. 6 C. & P. 560. It would be disingenuous not to acknov- 

LIS PENDENS (a pending suit). ledge, that the chief part of this Liturgy wu 

The actual pendency of a shit in equity, in use in the Roman Catholic Church, from 

was regarded as notice to all the world, which the Church of England is refonned; 

though after a complete decision the public but it would betray a ^vant of acquaintance 

attention may be supposed to be drawn off with ecclesiastical antiquity to suppose that 

to other matters, and therefore a person was these prayers and services originated in that 

allowed to be ignorant of a final decree of cburch, as several of them were in use in the 

the court made in a cause in which he was first ages of Christianity, and before the Ib|- 

not concerned. man Catholic Church was kno^vn. Ctarh'r 

But now, by 2 Viet., c. II, §7, it is Bible, p. xus.; Cookson*s Com. Prager. 
enacted, that no Us pendens sh^ bind a LIVELODE, maintenance, support, 
purchaser or mortgagee without express LIVERY ilivrer, Fr.J, the act of giving or 
notice thereof, unless and until a memoran- taking possession; release from wardship; 
dum or minute, containing the name of the also the writ by which possession was ob- 

usual or last known place of abode, and the tained. A particular dress. In Londoo, 

title, trade, or profession of.the person whose the collective body of liverymen, amountiog 
estate is intenefed to be affected thereby, and to about 16,000. Also, the privilege of a 

the Court of Equity, and the title of the particular company or society. See Siisis. 

cause or information, and the day when the LlvERY-MAN, an inferior servant; riso * 
bill or information was filed, snail be left member of some company in the city ef 
with the senior master of the Court of Com- London. 

mon Pleas, who shall forthwith enter the LIVERY-OFFICE, ao office appointed fur the 

same particulars in a book, in alphabetical delivery of lands. 
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LOAN {UcBHj Sax.], any thiDg* lent or given 
to another on condition oT retom or repay¬ 
ment. A sum of money confided to another, 
generally on the lecority of a promi&sory 
note or hood, the guarantee of a third party, 
or the poasession or assignment of property. 
The usury laws have been relaxed with 
regard to contracts for the loan or forbear¬ 
ance of money above the sum of \0l. ster¬ 
ling, provided it be not secured upon any 
lands, tenements, or hereditaments, or any 
estate or interest therein. 

If it be effected by the Government on 
the pledge of certain taxes to pay the in¬ 
terest, it is a public loan. The practice of 
borrowing money to defray the extraordinary 
expeoces in time of war, has given rise to 
our national debt. 

LOAN, graimiomi, or COMMODATE, a class 
of bailment wl^*h is called commodatum in 
the Roman law, and is denominated by Sir 
William Jones a loan for use {prit h usage), to 
distingaish it from mn/imm, a loan for con- 
samptioD. It is the gratuitous lending of 
as article to the borrower fur his own use. 

Sevend things are essential to constitute 
this contract. (1) It must be either goods 
or chattels lent, in contradistinction to a 
tbifig deposited, or sold, or entrusted to 
another for the sole benefit or purposes of 
the owner. (2) It most be lent gratuitously. 
(3) It most be lent for the use of the bor¬ 
rower, which must be the principal object, 
and not merely accessorial. (4) The pro- 

n must be lent to be specificalijr returned 
je lender at the determination of the 
biilment; and in this respect it differs from 
a fsafawa, or loan for consumption, where 
the thing borrowed, such as corn, wine, oil, 
or money, is to be returned in kind. 

The borrower has the rkht to use the 
thing during the time and ror the purpose 
which was intended between the parties. 
The loan is to be considered as strictly perso¬ 
nal, unless from other circumstances a differ¬ 
ent intentioD may fmriy be presumed. The 
borrower must take proper care of the thing 
borrow^, use it accordlog to the lender’s 
intention, restore it at the proper time, and 
in a proper condition. 

The fender must suffer the borrower to 
me and eiyoy the thing loaned during the time 
of the loan, according to the original ioten- 
tioo, without any molestation or impediment 
under the peril of damages. He must re¬ 
imburse the borrower the extraordinary 
expenses to which he has been put for the 
preservation of the thing lent. He is bound 
to give notice to the borrower of the defects 
of the thing loaned; and if he do not, but 
conceal them, and an injury occurs to the 
borrower thereby, the lender is responsible. 
Where the thing has been lost by the bor¬ 
rower, and,' after he has paid the value 
thereof to the lender, the thing is restored 
to the lender, in such a case, the lender 
mmt return to the borrower either the price 
paid or tibe thing; for, by such payment of 
the loss, the property is effectively transferred 
to the borrower. 


Mr. Justice Story thus concludes his ob¬ 
servations on gratuitous loans—a subject 
of daily occurrence in the actuid business of 
human life: It has, however,” says he, 
” furoiabed very little occasion for the inter¬ 
position of judicial tribunals, for reasons 
equally honorable to the parties and to the 
liberal spirit of polished society. The gene¬ 
rous confidence thus bestowed is rarely 
abused; and if a loss or injury unintention¬ 
ally occurs, an indemnity is either promptly 
offered by the borrower, or compensation is 
promptly waived by the lender.” Stores 
Bailments, c. iv. 

LOAN SOCIETIES, institutions established 
for the purpose of advancing money on loan 
to the industrious classes, and receiving back 
payment for the same by instalments, with 
mterest. 

By 3 & 4 Viet., c. 110, continued by sub¬ 
sequent statutes, forms of proceeding of a 
similar nature to those prescribed in the 
acts for savings banks and friendly societies 
are requisite to enable a society for advanc¬ 
ing loans^ to avail themselves of this act. 
Three copies of the rules must be transmitted 
to the certifying barrister, one of which he 
is directed to keep, another to return to the 
society, and the third to forward to the clerk 
of the peace for the county, city, or borough 
in which the society is formed, ii| order that 
they may be laid by him before the general 
quarter sessions for the confirmation and 
allowance of that court. The legislature 
also directs the rules of the society to be 
inserted in a book, which is to be open at 
seasonable times for the inspection of the 
members; and it enacts that they shall be 
binding on all persons obtaining loans, or 
their representatives. The property of the 
sodety is vested in one or more trustees for 
its use, who are empowered to maiutain or 
defend actions and other proceedings in their 
own name^ on account of the body at large; 
and the treasurer and other persons entrusted 
srith the pecuniary affairs of the society most 

f ive to the trustees security for the faithful 
ischarge of their duties. 

These societies are entitled to issue deben¬ 
tures for money deposited with them (other¬ 
wise than by way or gift), and these, as well 
as all other notes and instruments given in 
pursuance of this act, are exempted from 
stamp duty. They are also placed on the 
same footing with savings banks, in the event 
of the death of a claimant intestate, who is 
entitled to less than 50L, the production of a 
will or letters of admiiiistratiou not being 
requite. 

The amount of loan which it is lawful for 
these societies to advance is limited to 15/.; 
and no second loan can be granted until the 
first is repaid. The society is permitted to 
receive, by way of discount, at the time of 
the^ loan, such interest as shall be specified 
by its enrolled rules, not exceeding 12/. per 
cent, per annum, and to receive the priiici- 
pak by instalments, at such times ana pro¬ 
portions as its rules specify, but so that the 
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first re-payment shall not be sooner than LOCUS PARTITUS, a division made be- 
theeleventh day from the time of the advance. tween two towns or counties* to trial 

With respect to the recovery of loans* the where the land or place in question lies, 

act has provided a form of note to be signed Fleta, L 4, c. 15. 

by the borrower and two sureties; and upon LOCUS PENlTENTJiE (a place of repent- 
failure in payment* the party liable may be ance)* a power of drawing back from a 

summoned before any one of her Majesty’s bargain before any act has been done to 

justices of the peace* who is empowered to confirm it in law. 

levy what is due by distress and sale of the Locut pro solutione reditHs out pecuLnm tecun^ 
goods of the defaulter. The society (in dum condiiionem dimUsionii aui oUigotmu 
the person of its treasurer) may also proceed ett strieti obtervandui, 4 Co. 73.—(A place 
against the party liable* in any county court according to the condition of a lease or 

or court of requests having jurisdiction* and* bond* for the payment of rent or money, is 

where the sum due happens to exceed the to be strictly observed.) 

amount for which the court has jurisdiction* LODE-MANAGE* or LODB-MEREGE, the 
may* nevertheless* recover such part of the hire of a pilot for conducting a vessel from 

debt as that court can give judgment for* one place to another. Coweli, 

and it is willing to accept in lieu of the LODGINGS* habitation in another’s house, 
whole. Lodgings may be let in the same manner 

An abstract of the accounts of the society as lands and tenements; in general* how- 

Is to be made out yearly up to the Slot De- ever, they are let either by agreement in 

cember* and sent during the month of Ja- writing between the landlord and tenant, or 

nuary to the certifying barrister* and by him by parol agreement. In all cases, there 

laid before both Houses of Parliament. should certainly be a written agreement* in 

LOCAL llocus, Lat.]* having the properties order to avoid all possibility of dispute as to 

of place. Something fixed to the freehold* the terms of the demise. The agreement 

or tied to a certain place. should particularly specify the amount of 

LOCAL ACTIONS, those referring to some rent* the time of entry* the length of notice 

particular locality, as in the case of tres- to quit required* and such other particulars 

passes on land, the venue must be laid in the as the special circumstances of the case may 

proper county where the cause of action require. If the lodgings be fiimisbed* it 

will be proper to have a schedule of the 
goods they contain affixed to the agreement, 
in the same manner as in the case of a lease 
of a house with goods. 

In taking lodgings* pardcularly those 
which are unfurnished* especial care should 
be taJeen that the rent of the house had been 
paid up and will probably continue to be 
paid; for* if not* the furniture and goods of 
the lodger will be liable to a distress for 
such rent: previously to taking the lodg¬ 
ings* inquiries should therefore be made on 
the subject of the housekeeper’s landlord, 
and also of the tax-gatherer and collector o(f 
the parochial rates; for if distresses he lerkd 
for them idso* it may cause considerable in¬ 
convenience and annoyance to the lodger. 
Where fixtures are taken from an outgoii^ 
tenant* it should also be ascertained that the 
tenant does not pay for what in fact belong 
to the premises* and which the tenant Ictr- 
ing has no right to sell. 

Lodgings constitute such an interest sc- 
cording to the duration of the term* that for 
many purposes the lodgers are considered is 
law in the light of householders* and enjoy 
the same protection and greater immuniues. 
The law does not make any distinction be¬ 
tween lodgers and other tenants as to the 
payment of their rent* or turning them oot 
of possession, for they are* generally, sub¬ 
ject to the same regulations as other tciuots. 
A notice to quit has in all cases a referesce 
to the letting* and* therefore* in the esse of 
lodgings let by the month* a month’s notice 
is sufficient. If a tenant quit snartmeDti 
without giving notice* the landlord may re¬ 
cover the ren^ though he has put up s bill 


The real actions and the mixed action of 
ejectment are local; but the personal actions 
are for the most part transitory* t.e.* their 
cause of actioo may be supposed to take 
place any where* but when they are brought 
K)r any thing in relation to realty* they are 
then local. 

LOCAL COURTS* tribunals of a limited and 
special jurisdiction, as the several courts of 
request throughout the country. 

LOCAL ALLEGIANCE* such as is due from 
an alien or stranger born, for so long as be 
continues within the sovereign’s dominions 
and protection; and it ceases tbe instant 
such stranger transfers himself from this 
kingdom to another. But* if an alien* seek¬ 
ing the protection of the Crown* and having 
a family and effects here* should* during a 
war with his native country, go thither and 
there adhere to our enemies for purposes of 
hostility* he may be dealt with as a traitor. 
Fost. 1*85. 

LOCAL TAXES* those assessments which are 
limited to certain districts, as poor rates* 
parochial taxes* county rates* &c« 7 & 8 
Vff/.* c. 33. 

LOCATIO-CONDUCTIO* or HIRING, a 
bailment always for a reward or compensa¬ 
tion. See Hiring. 

LOCKER-UP* a gaoler* an under-tumkey. 

LOCKMAN, an officer in the Isle of Man, to 
execute the orders of the governor* much 
like our under-sherifiT. 

LOCOCESSION* the act of iriving place. 

LOCULUS* a coffin. Old Records, 

LOCUS IN QUO (the place in which). 1 
Salk. 94. 
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ID the wiadow lor the parpose of lettioif the 
apartmeoti; or lighted end used fires in the 
rooms; bat if the landlord let the apart* 
meats to another tenant, he has rescinded the 
contract, and cannot recover rent for any 
snbse^nent portion of the period included in 
the on^al tenancy, during which they re- 
mam nnoccopied and unproductive. 

By 2 & 3 Viet., c. 71,1 38, compensation 
may be awarded to the extent of 161. by a 
police magistrate, for wilfol damafte done 
by truants of houses or lodgings, within the 
metropolitan police district, to the premises 
or foroiture. IFaodf. Land, and Tent, 158. 

A weekly tenant Is not liable for double 
value for holding over. 4 Geo. //., c. 28. 

LOGIC {Kiyost Gr., reason], an act serving 
u an instrument to keep the mind from 
going wrong, whilst engaged in the process, 
of thinking: or, at Aldrich defines it— are 
imtrwmentalie dtrlgene meniem in eognitione 
remm. It comprehends three distinct but 
progressive operations, which are called, 
simple apprehension, judgment, and dis¬ 
course. Art, Log, Comp.i iFooUeg'e /n» 
tred.f R^katelen^e Logic, 

L06IST, an expert accountant. 

LOGIUM, a lodge, hovel, or out-house. Old 
Recerde. 

LOLLARDY [/oliam, a tare, and not from 
Lollhardf a surname, as Dr. Mosheim hat 
most satisfactorily shown], the name given 
to the Protestants at the time of the Refor¬ 
mation. 

LONDON* the metropolis of Great Britain. 

The name of this metropolis has exercised 
the skill and imagination of numerous anti¬ 
quaries, from the earliest ages of Christianity 
to Che present. Some assert that it origina¬ 
ted, and most probably it did so, from the 
Celtic language, exposed to ^ve been 

S token by part of Gailia and the whole of 
rent Britain, and now preserved among 
the Welsh and the inhabitants of Low Brit¬ 
tany in France. Lhongdin, in that tongue, 
signifies ** a town of ships and the corre- 
spoodenee of sounds, united to the situation 
of this city, makes considerably in favour of 
this derivation. Camden brings, in its sup¬ 
port, the words Uhong and Dinae, which be 
translates the city of ships." Others 
propose Lhawnt full; and Dpn, roan, "a 
city full of menbut as this last denomi- 
naiion bears no characteristic analogy to the 
place in Question, it does not deserve much 
credit, although it may be respected on ac¬ 
count of the ingenuity of its author. The 
word Lndj which signified a lord or prince, 
may have famished the first syllable; and, 
indeed, it seems that, independently of being 
the name of an ancient king of the Britons, 
preserved in the denomination of some 
places still existing, as Ludgate, &c., the 
title of the chieftain of the Franks was 
Lud, Clooie was Clodoneene ; and it is well 
known that the C or K was not pronounced 
in this word, since that of Ludovioue or Lti- 
dohe, arose from it. The testimony of an. 
cient writers proves that London was the 


chief town of the Trinobantes, and most 
likely peculiarly favoured or inhabited by the 
king or lord of the nation. This ingenious 
etymon seems to carry with it a great deal 
of probability, and may satisfy the antiqua¬ 
rian, since no*other brings more light on the 
subject Luddoutn might have easily been 
softened into London, **the city of Lud;'* 
that is, the place mostly resorted to by the 
chief of the Trinobantes. The ancient Bri¬ 
tons and Welsh still call it Lundayni the 
ancient Saxons, London ceaeter, or Caetrum 
Londini, Tacitus, Ptolemy, and Antouious 
called it Londimum: Aminianus, LundL 
num i Stephanas, Lindonion; Bede, Liro- 
donia and Civitoe Lundonia, The name of 
Auguita was also conferred on this city ac¬ 
cording to Ainmianus Marcellinus, very pro¬ 
bably on account of the traditional rraort 
that it was surrounded with walls by Con¬ 
stantine the Great, whose mother was styled 
Helena Augueta, The French have unac¬ 
countably added ree to the first syllable, and 
pronounce It Londree; the Spaniards, Ln»- 
dra; the Portuguese, Londre; and the 
Dutch, Lunden, Encye, bond. 

It it a county of itself, a market overt 
every day, except Sundays, and a corpora¬ 
tion by prescription. It is divided into 
twenty-six wards, over each of which there 
is an alderman, and is governed by a Lord 
Mayor, who is chosen yearly, and presented 
to the Queen, or, in her absence, to her jus¬ 
tices, or the barons of the Exchequer at 
Westminster. He is the chief justice of gaol 
delivery, esebeator within the liberties, and 
bailiff of the river Thames, &c. He has 
also jurisdiction over the locid courts, which 
are the Court of Hustings, Sheriffs* Court, 
Mayor’s Court, Court of Common Council, 
&c. 

The customs of London are many and 
various; they are agrinst the common law, 
but made good by special usage, and con¬ 
firmed by act of Parliament. 4 but, 249 ; 

8 JRip. 126. 

The customs of London differ from all 
others in point of trial: for, if the existence 
of the custom be brought in question, it shall 
not be tried by a jury, but by certificate 
from the Jjord Mayor and aldermen by the 
mouth of their Recorder; unless it be such 
a custom as the corporation is itself inter¬ 
ested in, as a right of taking toU, &c., for 
then the law permits them not to certify on 
their own behalf. 

An action upon the custom of London 
can only be brought in the Lord Mayor’s 
Court; but the custom may be pleaded in 
bar in a superior court. It may be used in 
a superior court by way of defence, and in 
such cases the superior court will take notice 
of the custom. Lome v. PhilHpe, 3 Burr. 
1784. As to the mode of certiMng the 
customs of the ciw, see Phmunerr, Bentham, 

1 Burr. 249. \^en a custom has once 
been certified, the superior courts must take 
notice of it; and cannot require to have it 
certified over ageun. Bkequiere v. Hawkine, 
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1 Dong. 380. See Central Criminal LORD CHANCELLOR. See Chancellor. 
Court. LORD HIGH ADMIRAL. See Admiralty. 

LONDON GAZETTE. See Gazette. LORD HIGH STEWARD. See High Stiw 
LONDON SESSIONS. They are held eight ard. 
times during the year: four as quarter ses- LORD LIEUTENANT, the chief goyemor 
sioDS, and the remaining four as original or viceroy of Ireland, 
eneral sessions. The usual times are fixed LORD LIEUTENANT OF (X>UNTI£S, an 
y the Court of Aldermen. The recorder is officer of great distinction, appmnted by Ae 

the Judge, sitting as the assessor of the Crown for the managing or the staodia^ 

Lord Mayor and aldermen. Only misde- miUtia of the countj, and w military matters 

meanours are tried here. By 6 & 6 Viet,, therein. Lords Lieutenant are supposed to 

e. 38, county and borough sessions are pro- have been introduced abouttherdraof Henry 

hibited from trying ai^ treason, murder, or VIII., for they are mentioned as knoam offi- 

capital felony; any offence punishable with cers in the 4 A 5 Ph. & M., c. 3, though they 

transportation for me, and 9mo misprision of had not been lon^in use; for Camden speaks 

treason, political offences, offences agmnst of them in the time of Queen Elizabeth, as 

religion, peijury, or subomation of peijury, extraordinary magistrates constituted only 

bribery, forgery, bigamy, abduction, setting in times of difficulty and danger. They are 

lire to gronring crops, woods, heath, &c., generally of the principal nobility, and of the 

endeavourinp^ to conceal the birth of a child, best interest in tne county; they are to form 

offences against the bankrupt and insolvent the militia in case of a rebelliou, &c., and 

laws, administering unlawful oaths, bias- march at the head of them, as the Croifn 

phemous aud seditious libels, conspiracies shall direct. Thev have the power of com- 

and combinations, stealing, injuring, or missioning colonels, majors, captrins, and 

destroying legal records and documents, subaltern officers; also to present to the 

testamentary papers, and wills, bee Cim- sovereign the names of deputy-lieutenants, 

TEAL Criminal Court. who are to be selected from the best gentry 

Longa possestio ut pacts Jus. Co. Lit. 6.— in the county, and act in the absence of the 
(Long possession is the law of peace.) Lord Lieutenant. Subservient to the Lord 

ZrOf^u possessio parit jus possidendi et toUit Lieutenant and the deputy lieutenants are 
actionem vero domino. Co. Lit. 110.—(Long the justices of the peace, who, acconfing to 

possession produces the right of possession, the orders they receive from them, are to 

and takes away an action from the true issue warrants to the high and petty con- 
owner.) stables, &c., for military service. Mntye. 

Longum ten^us et longus usus qui exeedit me~ Lond. 
moriam kominum, suffieit pro jure, Co. Lit. LORD OF A MANOR, one who possesKsa 
115.—(Long time and long use, which ex- copyhold. See Copyhold. 
ceeds the memory of man, suffices in law.) LORD PRIVY SEAL, before the 30 Hen. 
LONG VACATION, the recess from the 10th VIII., was generally an ecclesiastic; since 

of August to the 24th of October at common which the office has been usually conferred 

on temporal peers, above the degree of 
barons. His office is by patent. The Lord 
Privy Seal, receiving a warrant from tke 
signet office, issues the privy seal, which is 
an authority to the Lord Chancellor to pan 
the Great Seal, where the nature of the 
grant requires it. But the privy aeale for 
money begin in the Treasury, whence the 
first warrant issues, countersigned by the 
Lord Treasurer. (>n the Lord Privy M 
are attendant clerks, who have two d^atks 
to act for them. Encgc. Lond^ 

LORD AND VASSAL, grantor and grantee 
in the feudal system. 

LORDS' ACT, 32 Geo. III., c. 28, amended 
by 49 Geo. III., c. 6. It was psMed for the 
relief of Insolvent Debtors, but u now abo* 
lislied. 1 & 2 c. 110. 

LORDS OF ERECTION, those favourites to 
whom the Crown gave those benefices 
which were formerly held by abbots sod 
priors. 

L(5rDS, HOUSE OF. See Houas or 
Lords. 

LORDS MARCHERS, those noblemen who 
lived on the marches of Wales or Scotland; 
who in times past had their laws and power 
of life and death, like petty kings. Abo¬ 
lished by 27 Hen. VIII., c. ^; and 6 Edw. 
VI., c. 10. 


law, and to the 28th October m Lbancery, 
in eveiy year, during which time no plead¬ 
ings at common law or in equity can be 
filed or delivered. 

LOQUELA, an imparlance. 

L0<2UELA sine die, a respite to an inde¬ 
finite time. 

Loquendmm ut vulgus, eentiendum ut dooH. ^ 
Co. II.—(Speak as the ordinary people, 
think as the learned.) 

LORD [hlaford, laford, lord. Sax., of Maf, a 
loaf of bread, ana ford, to give, because such 
great men kept extraordinary houses, and 
fed all the poor; for which reason they were 
called aivers of bread, a thing now much 
out of date, great men being fond of retain¬ 
ing the title, but few regarding the practice 
for which it was first given], monarch, go¬ 
vernor, master. Encyc. Lond. 

1/)RD IN GROSS, he who is lord, not by 
reason of any manor, as the king in respect 
of his Crown, &c. Very lord is he who? is 
immediate lord to his tenant; and very 
tenant, he who holds immediately of that 
lord. So that, where there is lord para¬ 
mount, lord mesne, and tenant, the lord 
paramount is not very lord to the tenant. 

LORD CHAMBERLAIN. See Chamber- 




LUC 


LUC 


( 393 ) 


LORDS OF PARLIAMENT, those who have 
into io the House of Lords. 

LORDS OF REGALITY, persons to whom 
righto of civil sod criminal jurisdiction were 
siren by the Crown. Scotch Phrase, 

LORDS SPIRlTUAJi, the archbishops and 
bishops who have seats in the House of 
Lords. 

LORDS TEMPORAL, those lay peers who 
hare seats in the House of Lords. See 
Housf or Lords. 

LORDSHIP, dominion, seii^niory, domain; 
•Iso title of honour used to a nobleman not 
a duke. It is also the titulary appellation 
of the Judges and some other persons in 
inthoriiy and office. 

LOST BILL OP EXCHANGE ACT, 9 & 
10 Wm. HI., c. 17» § 3, which enacts that 
if an inland bill of exchange for SI, or 
upwards be lost before it is due, another 
dmilar bill most be given, if the loser will 
jpre an indemnity against liability on the 
loit instrument. 

Against the person finding the bill the 
real owner may maintain an action of 
trorer. 

Equity will, however, decree payment of 
lost or mutilated securities, requiring, of 
coune, an affidavit of the loss, and a proper 
iodemnity. 

UXT, a contribution or duty. See Scot. 

LOT, or LOTH, the 13th disk of lead In the 
mines of Derbyshire, which belongs to the 
Crown. 

LOTHERWITE, or LEYERWIT, a liberty 
or privilege to make amends for lying with 
a bond-woman without license. See Lbir- 

WITf. 

IDTTERY, a kind of public game at hazard, 
in order to raise money for the service of 
the state. It was appomted by the authority 
of Parliament and managed by commis¬ 
sioners appointed by the Lords of the Trea¬ 
sury. It consisted of several numbers of 
blanks and prizes which were drawn out of 
wheels, one of which contained the numbers, 
and the other the corresponding blanks or 
prizM. The 6 Geo, IF,, c, 60, utterly abo¬ 
lished it. 

LOURCURDUS, a ram, or bell-wether. 
Cowell, 

^ le ley done chose^ la ceo done remedie a 
vener a ceo. 2 Rol. R. 17*—(Where 
the law gives a right, it gives a remedy to 
recover.) 

Istbricum Ungues non facilh trahendum eet 
fiwnam, Cro. Car. 117.^(The slipperiness 
of the tongue does not easily draw punish¬ 
ment.) 

IDVE-DAY, the day on which any dispute 
was amicably settled between neighbours; 
or a day in which one neighbour helps an¬ 
other without hire. 

LOWBOTE, a recompense for the death of a 
man killed in a tumult. 

lucid INTERVAL ‘^By a perfect inter- 
val,** said Lord Thurlow (jIH omey General 
V. Pamther^ 3 Bro. C. C. 234), “ I do not 
mean a cooler moment, an abatement of 


pain and violence, or of a higher state of 
torture — a mind relieved from excessive 
ressure; but an interval in which the mind, 
aving thrown off the disease, had recovered 
its general habit.** And see D’Aguesseau’s 
description in his pleading in the case of the 
Abb4 d'Orleans, quoted under the head, 
" Idiots and Lunatics.** 

While the doctrine of lucid intervals,*' 
observes Dr. Ray, as explained by the 
language above quoted, is upheld by scarcely 
a single eminent name in the medical pro¬ 
fession, we find that their existence is either 
denied altogether, or they are regarded as 
being only a remission, instead of an inter¬ 
mission, of the disease; an abatement of the 
severity of the symptoms, not a temporary 
cure. Mr. Haslem, who is no mean autho¬ 
rity on any question connected with insanity, 
emphatically declares that, ** as a constant 
observer of this disease for more than 
twenty-five years, I cannot affirm that the 
lunatics with whom 1 have had dailj inter¬ 
course, have manifested alternations of 
insanity and reason. Th^ may at intervids 
become more tranquil and less disposed to 
obtrude their distempered fancies into notice. 
For a time their minds may be leas active,, 
and the succession of their thoughts conse¬ 
quently more deliberate; they may endea¬ 
vour to effect some desirable purpose and 
artfully conceal their real opinions, but they 
have not abandoned nor renounced their 
distempered notions. It is as unnecessary 
to repeat that a few coherent sentences do 
not constitute the sanity of the intellect, as 
that the sounding of one or two notes of a 
keyed instrument could ascertain it to be 
in tune.** Jlifed, Juris, o/Insanity, 224, 

**The mania,** says Foderh, which is 
accompanied by fury, is very often periodi¬ 
cal, that is, as if granting an occasional 
truce to the patient, it appears only at cer- 
ttun epochs, between which he enjoys all his 
reason, and seems to conduct and judge in 
all respects like other men, if we except in 
regard to certain ideas, the thought of which 
may at any time occasion a fresh paroxysm.** 
De Mddkine Legale, t, i., p, 205, § 140. 

Georget, while he speaks of lucid inter- 
vals ** as returns to reason,** is careful to 
add that, *' in bis state, patients frequently 
experience some degree of malaise, of some 
disturbance of their ideas, and weakness of 
mind, which prevents them from fixing their 
attention for any length of time on a par¬ 
ticular subject, from engaging in reading, 
writing, or attending to their affairs.** Des 
Maladies Mentales, 46. 

** There are few cases of mania or melan¬ 
choly,** says Dr. Read, “ where the light of 
reason does not now and then shine out 
between the clouds. In fevers of the mind 
as well as those of the body, there occur 
frequent intermissions. But the mere inter¬ 
ruption of a disorder is not to be mistaken 
for its cure or its ultimate conclusion. 
Little stress ought to be laid upon those 
occasional and uncertain disentanglements 
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of intellect, in which the patient U for a 
time only extricated from the labyrinth of 
his morbid hallucinations. Madmen may 
show at starts more sense than ordinary 
men.” 21 1 / Euay on Hypocond. Affec, 

‘^fiut however calm and rational,” ob¬ 
serves Dr. Combe, ” the patient may appear 
to be during the lucid intervals, as they are 
called, and while enjoying the quietude of 
domestic society, or the limited range of a 
well regulated asylum, it must never be sup¬ 
posed that he is in as perfect possession of 
nis senses as if he had never been ill. In 
ordinary circumstances, and under ordinary 
exdtement, his perceptions may be accurate, 
and his judgment perfectly sound; but a 
degree of irritability of brain remains be¬ 
hind, which renders him unable to withstand 
any unusual emotion, any sudden provoca¬ 
tion, or any unexpected and pressing emer¬ 
gency. Were not this the case, it is manifest 
that he would not be more liable to a fresh 
paroxysm than if he had never been at¬ 
tacked. And the opposite is notoriously the 
fact; for relapses are always to be dreaded, 
not only after a lucid interval, but even after 
perfect recovery. And it is but just as well 
as proper to keep this in mind, as it has too 
often happened that the lunatic has been 
visited with the heaviest responsibility for 
acts committed during such an interval, 
which, previous to the first attack of the 
disease, he would have shrunk from with 
horror.” Oboerv, on Meat, Derang. 241. 

The principle of law, which holds the civil 
responsibilities of the insane to be unim¬ 
paired during the lucid interval, is generally 
correct. It should be the duty of courts, 
however, to view their acts done at such 
times with the most watchful jealously, be¬ 
cause their minds, though left free from all 
delusion, are nevertheless weak and irritable, 
and thej are easily induced, by the arts of 
unprincipled men, to enter into transactions, 
the folly of which would have been obvious 
enough to them before they began to be 
insane. 

The evidence in support of the allegation 
of a lucid interval,” said Lord Thurlow, 
” after derangement at any period has been 
established, should be as strong and demon¬ 
strative of such fact, as where the object of 
the proof is to establish derangement. The 
evidence in such a case, applying to stated 
intervals, ought to go to the state and habit 
of the person, and not to the accidental in¬ 
terview of any individual, or to the degree of 
self possession in any particular act.” 

It appears, from a note in BecVo Med, 
Juris. 463, that Lord Eldon dissented from 
this proposition, and thus stated his objec¬ 
tions to it to Lord Thurlow himselfI 
have seen you exercising the duties of Lord 
Chancellor with ample sufficiency of mind 
and understanding, and with the greatest 
ability. Now, if Providence should adect 
you with a fever, which should have the 
edect of taking away that sanity of mind 
for a considerable time (for it does not sig¬ 


nify whether it is the (Bsease msanity or a 
fever that makes you insane), would anv ose 
say that it required such very strong eridenoe 
to show that your mind was restored to the 
power of performing such an act as making 
a will—an act, to the performance of which 
a person of ordinary intelligence is comj^ 
tent?” ”\Ve are not informed,” says Dr. 
Ray, ** how this objection struck Lord Thor- 
low. It does, however, signify everything, 
whether it is the disease insanity or a fever 
that makes one insane—^for the delirium of 
fever is but a casual symptom of that disease 
—and, together with the pathological condi¬ 
tion t^t gave rise to it, is presumed to dis¬ 
appear with the mun disorder on which it de¬ 
pends. This is the ordinary course of natore. 
On the contrary, mental alienation is the 
essentia], the pathognomonic, and often¬ 
times the only clearly discernible symptom 
of mania, and its disappearance fumuhes the 
only indmation, perhaM, that we have of the 
cure of this disease, ^us our means of de¬ 
riding this point being so smaU, we are neces¬ 
sarily led to require stronger evidence of their 
certainty than of the restoration of the mind 
in fever, because the latter is confirmed by 
a multitude of symptoms. Recovery from 
an attack of fever is a phenomenon that any 
one can see. but not such is recovery' from 
an attack of mania; because, though the 
insane delusions, or conduct by which it w» 
manifested, may disappear, it remuna to be 
determined in every case, whether they are 
not purposely concealed from observation, 
or proper opportunity has been offered to the 
patient to bring them forward. Just as the 
existence of mania retjuires stronger proof 
than that of the delinum of fever, so does 
recovery from the former require stronger 
proof than recovery from the latter.” 

In another place Dr. Ray says, ” we would 
have the ground on which the validity of a 
will is established, disdoctly understood to 
be the character of the act, not the condition 
of the testator’s mind.” 

” It is important that, on subjects like 
medical jurisprudence, Iraguage should be 
used with strict adherence to its original 
and proper signification; and therefore, 
when a lucid interval is defined by compe¬ 
tent authority to be a ' temporary cure’ of 
the disease, a recovery of the mind’s general 
habit, the occurrence of which must be 
proved by the ' state and habit* of the per¬ 
son, observed during a sufficient length ri 
time, we have to complain that the term is 
applied to a mere remission in the virience 
of the symptoms, which lasts but a few 
minutes, and is proved by a single coheient 
act.” 

Not a single ease has occurred, so &r m 
can be ascertained, where a person has been 
convicted of crime during a lucid interval. 
itay*i Med. Juriep. of Insanity^ tit. ” Lerid 
InterraUC* Beck’s Med. Jurisp. 460. 

LUCRATIVE SUCCESSION, that soccet- 
aion which the heir receives by law witlKWt 
paying any value, and which renden hm 
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liable to the debts of hla ancestor. Scotch 
Term. 

LUCRI CAUSA (for the purpose of gain). 

LUMINARE, a lamp or candle set burning 
on the altar of any church or chapel, for the 
mainteoaoce whereof lands and rent-charges 
were frequently gifen to parish churches, &c. 
Ken. Gh$. 

LUNACY. See Idiots and Lunatics. 

LUNATIC ASYLUM S, houses eatablished for 
the reception of insane persons. They are 
of rarious descriptions: some being esta¬ 
blished by law for the public benefit, under 
the denomination of County Lunatic Asy- 
lams; others instituted for the public benefit 
by the endowment of charitable donors; 
and others being prifate houses kept by 
iodifiduals for their own profit. 

County Lunatic Asylums for insane pau¬ 
pers or criminals of the county are regulated 
by 9 Geo. IV., c. 40, under which a majority 
of the justices at quarter sessions (not being 
leu than se?en), mav at any time authorise 
the erection of a lunatic asylum in their 
county, or an umon with one or more of the 
adjacent counties, or with voluntary sub- 
icribers for the same purpose; and the ex- 
pences of such institutions, so far as they 
are not covered by voluntary contributions, 
are to be defrayed by the county rates, and the 
management to be vested in a committee of 
Tuitors. 

Any poor person chargeable to a parish 
within the county, and deemed insane, may, 
by 9 Geo. IV.,c. 40, § 38, be brought before 
two justices of the peace to be examined; 
and if upon such examination, assisted by a 
medical man, the justices are satisfied of his 
ioMnity, they may send him to the county 
uylum (or if there is none, then to any 
hospital or house liceused for the reception 
of insane persons), and may make order on 
the parish of his last settlement for the ex¬ 
penses of his conveyance and maintenance, 
and also of bis removal when discharged. 
The same mode of proceeding may be 
adopted in the case of lunatics wandering 
ihont and at large, unless they have some 
relative or friend willing to receive them. 
As to lunatics meditating crime, see 1 & 2 
Viet., c. 14; as to insane criminals, see 3 & 4 
Viet., c. 64. 

The visitors are required to send a yearly 
report of the patients to the Secretary of 
Sute for the Home Department, who may 
employ an inspector to report to him upon 
the state of tnese establishments; and this 
may be done by the Lord Chancellor also. 
2&3Ar«./r., c.l07,§49. . 

By 2 & 3 Wm. IV., c. 107, amended by 
3 & 4 Wm. IV., c. and 5 & 6 Viet., 
c. 87, every house for the reception of two 
or more insane persons (with the'^exception 
of the royal hospiul of Bethlem, the royal 
military and naval hospitals, every lunatic 
ssylum, and all hospitals and institutions 
supported wholly or in part by charity), 
most be licensed; and in general no such 
penons can be legally received in a house so 


licensed without a writteu order from the 
person sending him, and a medical certifi¬ 
cate of two physicians, surgeons, or apothe¬ 
caries, in such form as prescribed by the 
acto; nor can even a single insane person be 
legally received or taken charge of in an 
unlicensed house without such order and 
certificate, unless by his guardian or relative 
acting gratuitously, or by his committee ap¬ 
pointed by the Lord Chancellor of other 
person entrusted by the Crown with the 
care of Innatics. fiut in the case of pauper 
lunatics the order is to be under the hand 
and seal of a justice of the peace or signed 
by the officiating clergyman and one of the 
overseers of the parish to which he belongs, 
and the medical certificate is to be signed uy 
one physician, surgeon, or apothecary. The 
licenses in question are to be granteid annu¬ 
ally in Loudon and Westminster, and luany 
of the suburban parishes by a board of per¬ 
sons called the ** Metropolitan (Commission¬ 
ers in Lunacy in the country, by the jus¬ 
tices at quarter sessions. These acts contain 
minute and special particnlars relative to the 
effective superintendence of such establish¬ 
ments. 

LUNDRESS, a sterling silver penny, which 
was only coined in London. Lowni^i Euay 
OH Coins, 17. 

LUPANATRIX, a bawd or strumpet. 3 
/nst. 206. 

LUPINUM CAPUT OERERE, to be out¬ 
lawed, and have one’s head exposed, like a 
wolfs, with a reward to him who should 
take It. 

LURGULARY, casting any corrupt or poi¬ 
sonous thing in the water. 

LUXURY, excess and extravagance, which 
was formerly an offence gainst the public 
economy, but now not punishable. 1 Jac. L, 
c. 26. 

LYEF-’yELD, or LEF-SILVER, a small fine 

f mid by a customary tenant to his lord, for 
eave to plougli or sow. 

LYON, KING OF ARMS, the Scotch herald. 


M. 

M, the brand or stigma of a person convicted 
of manslaughter, and admitted to the benefit 
of clergy. It was burned on the brawn of 
the left thumb. Abolished. 

MAG, a prefix to Irish and Scotch names, 
signifying a son. 

MACE, a large staff, made of the precious 
metals, and highly ornamented. It is used as 
an emblem of authority, and carried before 
certain public functionaries. 

MACE-GREFF [machecarius, Lat.], one that 
buys stolen goods, particularly food, knaw- 
ing it to be stolen. Brit. c. 29. 

MACE-PROOF, secure agaiust arrest. 

M ACER, a mace-bearer ; an officer attending 
the Court of Sessions. 

MACTATOR, a murderer. 

MADHOUSE. See Lunatic Asylums. 
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MADMAN. See Mental Alienation. 

MAGAZINE, a warehouse for all sorts of 
merehaudise. 

MiERE [flier. Sax.], famous, great, noted; as 
^Imere, all famous. Gibs. Camd, 

MiEG-BOT, compensation for homicide paid 
by the perpetrator to the kinsmen or family 
of the slain. Anc, Inst. Eng. 

MiEG-BURGH, kindred, family. 

MAGIC, witchcraft and sorcery. 9 Geo. If., 

c. 6. 

MAGISTER, a master; a person who has 
attained to some eminent dei^ree in science. 

MAGISTRATE, a man publicly vested %vith 
authority; a governor; an executor of the 
laws. 

Of magistrates, some are supreme, in 
whom the sovereign power of the state 
resides; others are subordinate, deriving all 
their authority from the supreme magistrate, 
accountable to him for their conduct, and 
acting in an inferior, secondary sphere. 

The word magisiratus contains the same 
element as mag (ister) and mag (nits) / and 
it signifies both the person and the office, as 
we see in the phrase se mogtsfraftt abdicare. 
Liv. xxiii. 23. According to Festus, a 
magisiratus was one who had judicium aus- 
jpiciumgue. Smith's Diet, of Aniiq. 

b^gister rerum ususj magistra rerum experien- 
tia. Co. Lit. 69, 229.—(Use is the master 
of things; experience is the mistress of 
things.) 

MAGNA ASSISAELIGENDA, font ds. The 
first species of extraordinary trial is that of 
the grand assize, which was instituted by 
Henry II., in Parliament, by way of alter¬ 
native offered to the choice of a tenant or 
defendant in a writ of right instead of the 
duel. This writ issued to the sheriff to 
return four knights, who were to elect and 
choose twelve others to be joined with them, 
and these formed the grand assize or great 
jury, which was to the matter of right. 
Abolished by 3 ^ 4 fvm, IF., c. 27. 

MAGNA CENTUM, the great hundred, or 
six score. 

MAGNA CHARTA, the great charter of the 
liberties of England, signed and sealed by 
King John, in a conference between him and 
his barons, at Runnymede, between Windsor 
and Staines, June 19tb, 1216, and confirmed 
by Henry 111. and Edw. I. 

It is the most ancient written law of the 
land, and is divided into thirty-eight 
chapters, the first of which, after the solemn 
preamble of its being made for the honour 
of God, the exaltation of the Holy Church, 
and amendment of the kinplom, &c., 
ordains, that the Church of England shall be 
free, and all ecclesiastical persons enjoy their 
rights and privile^s. The 2d. is of nobility, 
knight-service, relief, Ac. The 3rd. concerns 
heirs and their being in ward. The 4th. 
directs guardians for heirs within age, who 
are not to commit waste. The 5th. relates 
to the custody of lands, &c., of heirs, and 
delivery of them up when the heirs are of 
age. The 6tb. is concerning the marriage 


of heirs. The 7th. appoints dower to 
women, after their husbands* death, a third 
part of the lands, &c. The 8th. relates to 
sheriffs and their bailiffs, and requires that 
they shall not seize lands for debts, where 
there are goods, &c., the surety not to be 
distrained where the principal is sufficient. 
The 9th. grants to London, and to all cities 
and towns, their ancient liberties. The 
10 th. orders that no distress shall be taken 
for more rent than is due, &c. The 11th. 
provides that the Court of Common Pleas h 
to be held in a certain place. The 12tb. gives 
assizes for remedy on disseisin of lands, &c. 
The 13th. relates to assizes of darrein m- 
sentment brought by ecclesiastics. The 
14th. enacts that no freeman shall be 
amerced for a fault, but in propordon to the 
offence, and by the oaths of lawful men. 
The 16th. that no town shall be distnJned 
to make bridges, &c., but such as of aociest 
times have been accustomed. The 16th. is 
for the repairing of sea-banks and sewers. 
The 17th prohibits sheriffs, coroners, &c., 
from holding pleas of the Crown. The 18th. 
enacts that the king's debtor dying, the king 
shall be the firstpidd his debt. The 19th. directs 
the manner ot levying purveyance for the 
king’s house. The 20tb. concerns castle* 
ward, where a knight %vas to be distrain^ 
for money for keeping his castle on his 
neglect. The 21st. forbids sheriffs, buliffs, 
&c., to take the horses or caru of any ptf- 
son to make carriage without paying for it. 
The 22d. gives to the king lands of felons 
for a year and a day, and then to the lord of 
the fee. The 23rd. requires weirs to be pat 
down in rivers. The 24th. directs the writ 
prmcipe ta capite for lords against tenants 
offering wrong, &c. The 25th. declares that 
there shall be but one measure throughout 
the land. The 26th. grants inquisition of 
life and member. The 27th. relates to 
knight-service, petit-seijeanty, and other 
ancient tenures. The 28th. directs that no 
man shall be put to his law on the bare sug¬ 
gestion of another, but by lawful witnesses, 
^e 29th. declares that no freeman shall be 
disseised of his freehold, imprisoned, and 
condemned, but by judgment of his peen, 
or by the law of the land. The 30th. re¬ 
quires that merchant-strangers be civilly 
treated, &c. The 3lst. relates to tenures 
coming to the king by escheat. The 32d. 
enacts that no freeman shall sell land, but so 
that the residue may answer the services. 
The 33rd. directs that patrons of abbeys, 
&c., shall have the custody of them in the 
time of vacation. The 34th. enacts that a 
woman shall have an appeal for the death of 
her husband. The 36th. directs the keeping 
of the county court monthly, and also the 
times of holding the sherifiTs toum and view 
of frank pledge. The 36th. makes it no- 
lawful to give lands to religious bouses in 
mortmain. The 37th relates to escuage and 
subsidy. The 38th. ratifies and confirms 
this Great Charter. 

Magna ckarta et ckarta de foresta sont apffi 
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le$ dwx gmnd duarters. 2 lost. 5/0.—(The 
Msf^na Charta, and the Charter of the Forest, 
are called the two great charters.) 

fuit quomdam magnm reverentia chartm, 
2 lost. Proem.—(Rerereoce for the great 
charter was formerly great.) 

MAGNA PRECARIA, a great or general 
reap-day. 

MAGNUS PORTUS, the town and port of 
Portsmoatli. 

MAHA-GEN, a banker or any great shop¬ 
keeper among the Hindoos. 

MAHAL [Indian, literally a place], any land 
or public fund producing a revenue to the 
government of Hindoostan. Makalaai is the 
plural. 

MAIDEN, an instnnnent formerly used in 
l^tland for beheading criminals. It con- 
sisted of a broad piece of iron, about a foot 
square, very shaip in the lower part, and 
loaded above with lead. At the time of 
execution it was pulled up to the top of a 
frame, about ten feet high, with a groove ou 
each side for the maiden to slide in. The 
prisoner’s neck being fastened to a bar 
underneath, and the sign given, the maiden 
was let loose, and the h^ead instantly severed 
from the body, It was the prototype of the 
French guillotine. 

MAIDEN ASSISE, an assize whereat no capi¬ 
tal con fiction takes place. In such a case, 
the sheriff of the county presents the Judges 
>viih white gloves. Encye. Land, 

MAIDEN RENTS, a noble paid h^ the tenants 
of some manors on their marriage. This 
was said to be given to the lord for his omit¬ 
ting the custom of macheta, whereby he was 
to have the first night’s lodging with his 
tenant’s wife; but it seems more probably 
to have been a fine for licence to marry a 
daughter. 

MAIGNAGIUM [maignen, Fr.], a brazier’s 
shop, or perhaps a house. 

MAIHJBM. See Mayhem. 

MaihenuMm est safer erimina majora mtatmiim, 
et safer mtaora maximum, Co. Lit. 127.— 
(Mayhem is the least of great crimes, and 
the ^eatest of small.) 

Maikeimumf est membri mutilatio j et diet pote~ 
rsf, ubi aUqvis ta dliqud parte sui eofpons 
pectus sit invtiUs ad puguandum, Co. Lit. 
126.—(Mayhem is the mutilation of a limb, 
and is calM when any one is so hurt in his 
body, that a member used in fight is ren¬ 
der^ useless.) 

Mfdhemium est homieidium inchoatum, 3 Inst. 

118.—(Mayhem is iucipient homicide.) 

MAIL, a bag of letters carried by the post, or 
the vehicle which carries the letters. Also, 
any armour. 

JMAILE, a kind of ancient money, or silver 
halfpence. 9 Hen. V. 

MAILLS AND DUTIES, the rents of an 
estate, whether in money or victuals. Scotch 
phrase. 

Maiming, depriving of any necessary part. 

MAINAD, a false oath; perjury. 

MAINE-PORT, a small tribute, commonly of 
loaves of bread, which iu some places the 


parishioners pay to the rector, in lieu of 
small tithes. 

MAINOVRE.or MAINCEUVRE, sometres- 
pass committed by hand. 

MAINOUR, MANOUR, or MEINOUR, a 
thing taken away which is found in the hand 
of the thief who rook it. 

MAINPERNABLE, that may be held to bail. 

MAINPERNOR [mutn, Fr.yhaud, andpraieiir, 
taker], surety, a kind of bail. See Bail. 

MAINPRISE [fiiuta, Fr., and pris, taken], 
delivery into the custody of a friend u^on se¬ 
curity tor appearance. The writ of mainprise 
is obsolete. 

MAINSWORN, forsworn. 

MAINTAINORS, persons who second or sup¬ 
port a cause depending between others, by 
disbursing or making friends for either party, 
&c., not being interested in the cause. 

MAINTENANCE, an officious intermeddling 
in a suit, which in no wise belongs to one, by 
assisting either party with money, or other¬ 
wise to prosecute or defend it. By the 
Roman law, it was a species of ertmen falsi 
to enter into any confeaeracy, or do any act 
to support another’s law-suits, by money, 
witnesses, or patronage. 

It *is either ruralis, in the country, as 
where one assists another in his pretensions 
to lands, by taking or holding the possession 
of them for him; or where one stirs up 
quarrels or suits in the country; or it is 
curialis, in a court of justice, where one offi- 

! ciously intermeddles in a suit depending in 
any court, which does not belong to him, 
and with which he has nothing to do. 2 Rol. 
Ahr, 115. Maintaining suits in the spiritual 
courts is not within the statutes relating to 
maintenance. Oo. Elis. 549. A man may, 
however, maintain a suit in which he has 
any interest, actual or contingent; and also 
a suit of bis near kinsman, servant, or poor 
neighbour, out of charity and compassion, 
with impunity. Bac, Abr., tit. Matafeiuifice, 
It is an invidious inquiry, but suggested by 
the practice of a peculiar class of lawyers, 
how fur an attorney may he guilty of this 
offence. An attorney ought not to under¬ 
take a suit upon an understanding that he 
would bear all the costs out of his own 
pocket, and that his client should be indem¬ 
nified from all loss. If an attorney take up 
a doubtful clum, aud inform the party of it, 
and offer to recover the same for him upon 
terms of future profit and advantage to him¬ 
self, derivable from the fruits of such suit, 
be is, according to the generally received 
opinion, guilty of maintenance, and in the 
second instance, barratry; but secus the bare 
solicitation to conduct a suit. The simple 
advancing of money for a suit, however poor 
the client may be, cannot be deemed main¬ 
tenance while the attorney has any expecta¬ 
tion of being repaid; and, indeed, such an 
act is a charitable office, where the motives 
are upright and correct. 

Any legitimate common interest will jus¬ 
tify the uniting of parties, in subscribing to 
bear expenses even of a third party, where 
the subscribers have an interest. • 
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This offence is punished by common law, 
and also by 1 Ric. 11., c. 4, by fine and impri¬ 
sonment ; and by 32 Hen. VIII., c. 9, by a 
forfeiture of 10/. 

Also, the protection and support of chil¬ 
dren, parents, wives, &c. 

MAJESTY, a title of kings. It was first used 
among ourselves in the reign of Henry 
VIII. 

Majestas is defined by Ulpian 48, tii. 
4, § 1) to be ** crimen illud quod adversus 
poj^um Romanum vel adversus securitcUem 
^U8 committitur,*^ He then gives various 
instances of the crime of majestas, some of 
which pretty nearly correspond to treason in 
English law; but all the offences included 
under mo/es/as comprehend more than our 
term treason. One of the offences included 
in majestas was the effecting, aiding In, or 
planning the death of a magistraius populi 
Romani, or of one who bad impenum or 
potestas. Though the phrase, ** crimen ma- 
jestatis,*' was used, the complete expression 
was crtmen lasee, inmUnutsB, diminutse, minu^ 
tee, majestatis, 

MAJOR [maier. Old Eng., power], a mayor or 
commanding officer; also, a person of full 
age, as distinguished from a minor. 

Major hareditas venit unicuique nostrum b jure 
et legibus quam b parenti&us, 2 Inst. 56.— 
(A greater inheritance comes to every one 
of us from right and the laws than from 
parents.) 

Majore peend affwtus auam legibus statuia est, 
non est infands. 4 inst. 66.—(One affected 
with a greater punishment than is provided 
by the laws, is not infamous.) 

Majori inest mmus, —(The less is considered in 
the greater.) 

MAJOR DOMO, a steward or master of a 
household. 

MAJORA REQALIA, the greater rights of 
the Crown. 

MAJORITY, full age; also, the greater num¬ 
ber ; the office and rank of major. 

MAISNADA, a family. 

MAI SON DE DIEU, a monastery, hospital, 
or alms-house. 

MAI8URA, a house, mansion, or farm. 

MAJUA, a petty dealer in Hindoostan. 

MAJUN, a banker, or considerable trader in 
Hindoostan. 

MAJUS JUS, a writ or law proceeding in 
some customary manors, in order to try a 
right to land. 

Majus dignum, trahit ad se minus dignum. Co. 
Lit. 43.—(The more worthy draws to itself 
the less worthy.) 

Majus est delictum seipsum oeddere quam 
alium. 3 lust. 54.—(It is a greater crime to 
kill one's self than another.) 

MAKER, the person who signs a promissory 
note, who stands in the same situation, after 
the note is endorsed, as the acceptor of a bill 
of exchange. 

MAKING LAW, clearing one's self of an 
action, &c., by oath and the oath of neigh¬ 
bours. 

MAL, a prefix, meaning bad, wrong, fraudu- 


I lent; as mal-administration, mal-practice, 

I mal-versation, &c. 

MALA, a male or port-mail; a bag to carry 
letters, &c. 

MALA FIDES, bad faith; the opposite to 
bona fides, good faith. Questions of bad 
faith must be judged of by a jury. 1 East, 
318. 

Mala grammatica non mtiat ckartam, Sed k 
expositione instrumentorum mala grammatica 
quoad fieri possit evitanda est, 6 Co. 39.— 
(Bad grammar does not vitiate a charter. 
But in the exposition of instruments, bad 
grammar, as far as it can be done, is to be 
avoided.) 

MALA IN SE, wrongs of themselves; such as 
murder, robbery, perjury, &c. 

Mala praxis, if the health of an indi¬ 
vidual he injured by the unskilful or negli¬ 
gent conduct of a surgeon, or apothecary, or 
general practitioner, in assuming to heal a 
dislocated or fractured limb, or internal dis¬ 
order, an action for compensation may be 
sustained (8 East, 348); or the wrong dotf 
might be proceeded against by censure in 
the college, or, for gross negligence or mis¬ 
conduct he might be indicted.—Com. Dig, 
Physician.** And if a medical practitioner, 
through ignorance or want of skill, should, 
in attempting to deliver a child, unneces¬ 
sarily wound the same, and it be afterwards 
born alive, and then die of such wound, he 
will be guilty at least of manslaughter. The 
King v. Long, 4 C. & P. 398; v. Senior, 
1 Mood. Cr. C. 346. 

MALA PROHIBITA, wrongs which are pro¬ 
hibited by human laws, but are not posi¬ 
tively wrongs In themselves, as treason, for- 
gery, playing at unlawful games, &c. This 
distinction, however, is extremely narrow, 
and could not be strictly and logically sus¬ 
tained. 

MALANDRINUS, a thief or pirate. 

MALARY, judicial, belonging to a Jndge 
or magistrate. Roberta^ Indian Ghu, 

MALBERGE [monsp/oci/f], a hill, where the 
people assembled at a court, like our as¬ 
sizes; which by the Scotch and Irish are 
called parley hills. Du Cange, 

MALCONNA, a treasury or store-house in 
Hindoostan. Rob, Ind, Glos, 

MALECREDITUS, one of bad credit, who is 
not to be trusted. Fleta, /. 1, c. 38. 

MALEDICTION, a curse, which was anciently 
annexed to donations of lands made to 
churches or religious houses, against those 
who should violate their rights. 

Maledicta expositio quee eorrun^ textum, 4 
Co. 35.—(It is a bad exposition which cor¬ 
rupts the text.) 

MALEFACTION, a crime, an offence. 

MALEFACTOR, an offender against law ; a 
criminal. 

Maleficia non debent remanere impm^a; et 
impunitas continuum affectum tribuU dr/ts- 
quenti, 4 Co. 45.—(Evil deeds ought not to 
remain unpunished; and impunity affords 
continual excitement to the ddinquent.) 

Mal^icia propositis distiuguutUur, Jenk. Cent. 
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290.~(Eril deeds are distiogiiithed from 
enl purposes.) 

MALESON [malCf Lat., evil; aod soatw, 
a sound], a curse. Baiiey, 

MALESWORN or MALSWORN, forsworn. 
MALETENT, a toll for every sack of wool. 
MALFEASANCE, the commission of some 
QQiawfol act. 

MALICE [malUia, Let.], a formed desijtn of 
doio)( mischief to another, technically called 
malUia pracogitaia, or malice prepense. 
It is either eaepreu^ as when one with a 
sedate and deliberate mind and formed 
desifpi kills another, which formed design 
is efidenced by certain circumstances dis« 
coreriug such intention, as lying in wiut, 
antecedent menaces, former grudges, and 
concerted schemes to do him some bodily 
hsnn; or impiied, as where one wilfully 
poisons another; in such a deliberate act 
the law presumes malice, though no par¬ 
ticular enmity can be proved. 4 Step. 
Com. 118. 

MALICIOUS BURNING, the offence of 
anon. 

malicious injuries, doing mischievous 

damtge to private property, not with an 
intent to gain by another's loss, but out of a 
spirit of wanton cruelty or of deep revenge. 
The 7 & 8 Geo. IV., c. 30, consolidated and 
amended the laws relating to malicious in- 
jorin to property. The 7 Wm. IV. and 
1 Viet., e. 89, provides for the unlawfully 
setting fire, &c., to ships aod vessels. The 
8 & 9 Viet., c. 44, relates to the malicious 
destruction of works of art, science, &c., in 
our public institutions. 

MALICIOUS PROSECUTION, a proceeding 
hy which a person's reputation is attempted 
to be wilfully destroyed. 

The remedy given is by an action on the 
case for a false and malicious prosecution in 
which damages are recovered. 

MALIGNARE, to malign or slander; also to 
maim. 

MALITIA PRiECOGITATA, malice afore¬ 
thought. 

MaUtia est acidai asf molt animi affectuM, 
Bull. 49.—(Msdice U sour; it is the quality 
of a bad mind.) 

Malkia supplet setofens. Dyer, 104 b.«- (Malice 
supplies age.) 

MALLUM and MALLUS. See Methbl. 
MALO GRATO, in spite; unwillingly. 

Malt MULNA, a quern or malt-miU. 
MALT-SHOT or MALT-SCOT, certain pay¬ 
ment for making malt. 

Malum in SE. See Mala in se. 

Malam kommum ett obviandum, 4 Co. 15.— 
(The malice of men is to be avoided.) 

Mahm mm habet ifficientem, sed d^dentem 
cdiuaxn, 3 Inst. Proeme.—(Evil has not an 
efficient, but a deficient cause.) 

Malum prohibitum. See Mala Pbo- 

DISITIA. 

Mo/sm wm prmswmtur, 4 Go. 72.—(Evil is not 
presumed.) 

Malvm quo oommsnttKf eo peytia.—(The more 
common an evil is, the worse.) 


Mahu ftfvt esf dboUndMM^ qwUt ta cofimefadiat- 
6aa, noa diuiumitas temporu, nd toUdUao 
ratiomis at consideranda. Co. Lit. 141.—(An 
evil custom is to be abolished, because, in 
customs, not length of time, but solidity of 
reason is to be considered). 

MALVEILLES Imalwillance, Fr.], crimes 
and misdemeanors; malicious practices. 

MALVEISA, a warlike engine to batter and 
beat down walls. Mat. Par. 

MALVEISIN [mauvait voista, Fr.], an ill 
neighbour. 

MALVEIS PROCURORS, such as used to 
pack juries, by the nomination of either party 
in a cause, or other practice. 

MALVERSATION, misbehaviour in an office, 
emplojr, or commission, as breach of trust, 
cEtortion, &c. 

MAN, ISLE OF, an island in the Irish Sea 
off the coast of Cumberland, Westmoreland, 
and Lancashire. 

This was formerly a distinct territory, but 
by 5 Geo. III., cc. 26 and 39, the whole 
island and all its dependencies, except the 
landed property, and some other rights be¬ 
longing to the Athol family, are inalienably 
vested in the Crown, and ‘subjected to the 
regulations of the British excise and cus¬ 
toms. See 3 & 4 fFm. IV.^ c. 60, as to its 
trade regulations. 

MANA, an old woman. 

MANACLE [meiiif#, Lat.], chain for the 
hands; shackles. 

MANAGIUM, a mansion-house or dwelHng- 
place. 

MANBOTE, a compensation or recompense 
for homicide, particularly due to the lord 
for killing his man or vassal, the amount of 
which was regulated by that of the ufer. 
Anc. Imt. Eng, 

MANCA, MANCUS, or MANCUSA, a 
square piece of gold coin, commonly valued 
at 30 pence. 

MANCEPS, a farmer of the public revenues; 
one who sold an estate with a promise of 
keeping the purchaser harmless; one that 
bought an estate by outcry; one who under¬ 
took a piece of work on ‘giving security for 
the perlormance. Roman Term. 

MANCIPLE [mancepi\ a clerk of the kitchen 
or caterer, especially in colleges. 

MANCHE-PRESENT, a bribe; a present 
from the donor's own hand. 

MANCIPATE, to enslave; to bind; to tie. 

MANCIPATIO. Every father, in the Roman 
law, had such an authority over his son, 
that, before the son could be released from 
his subjection and made free, he must be 
twice sold and bought, his natural father 
beiog in the first instance the vendor. The 
vendee was called pater fiduciaries. After 
this fictitious bargain, the pater fiduciarius 
sold him again to bis natural father, who 
could then, but not till then, manumit or 
make him free. The imaginary sale was 
called mancipatioj and the act of giving 
liberty, or setting him free, was called eman^ 
cipatio. 

Also, the selling or alienating of certain 
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lands by the balance or money piud by 
weight, and in the presence of fi?e witnesses. 
This mode of alienation took place only 
amon^ Roman ciiizens, and that only in re¬ 
spect to certain estates situated in Italy, 
which were called mancipia. Encyc» Lond, 
MANDAMUS (we command), a high prero¬ 
gative writ of a most extensive remedial 
nature, and is in its form a command issuing 
in the Queen’s name from the Court of 
Queen’s Bench only of which it is the prin¬ 
cipal flower (except a mandamus to examine 
witnesses in India, &c., under 1 Wm. IV., 
c. 22, § 1, which may be awarded by any 
of the three superior courts of common law), 
and addressed to any person, corporation, or 
inferior court of judicature within the 
Crown’s dominions, requiring them to do 
eome particular thing therein specified, which 
appertains to their office and duty, and which 
the Court of Queen’s Bench has previously 
•determined, or at least supposes to be conso¬ 
nant to right and justice. 

It is used principally for public purposes, 
and to enforce performance of public rights 
or duties. It enforces, however, some pri¬ 
vate rights when they are withheld by public 
officers. 

It is a general rule that this writ is only to 
be issued where a party has no other specific 
remedy; and he applies to the court without 
delay to induce the court to interfere, there 
must be not only a specific legal right, but 
• nlso the absence of any other specific legal 
remedy. The jurisdiction is to be exercised 
with great caution, because it is altogether 
in the discretion of the court, and no writ of 
error lies upon it. 

Arbitrations and awards, when under pub¬ 
lic acts, may be enforced by mandamus, and 
overseers and public officers may be compelled 
to deliver up parish books, &c., to their succes¬ 
sors. Burial may be enforced by mandamus, 
and also the statement of a special case, when 
the sessions have agreed that there should be 
a case. It will lie to compel justices to set 
•out evidence in their convictions, in pur¬ 
suance of the 3 Geo. IV., c. 23, § 1, and 
generally to perform their duties. Also, to 
compel lords of manors to admit copy, 
holders, and corporations to fill up vacant 
offices. So it lies to compel an ecclesiasti¬ 
cal Judee to grant probate to the executor 
named in the will, or letters of administration 
to the next of kin. 

The application for a mandamus must be 
made in every case within a reasonable time 
after the occurrence of the event, entitling 
the applicant to this remedy; but before 
applying to the court, notice should be given 
of the claim which it is proposed to enforce ; 
and in cases relative to corporations, it is 
expressly enacted, by 12 Geo. III., c. 21, 
that when any person claims to be admitted 
a citizen, burgess, or freeman, he shall gpve 
notice specifying the nature of his claim, and 
stating that within one month the court will 
be applied to; and after such notice the 
claimant shall be entitled to his costs. The 


application is founded on the affidatil of the 
person injured, and should disclose the riitht 
of the applicant, and show how he has been 
injured. When the application is concern¬ 
ing a corporate right, and the corporation is 
by prescription, the constitution of the cor¬ 
poration, or so much as shows the right of the 
party claiming, must be stated in the affida¬ 
vit ; and it is sometimes necessary to annex 
a verified copv of the charter of incorpora¬ 
tion. When tue writ is required to enforce 
admission or restoration to an office, the 
affidavit should explicitly state the natureof 
the office claimed, and show that it is of a 
public nature. The affidavit should also 
disclose the grounds on which it is supposed 
the claim is resisted, and anticipate such 
objections or arguments, in fMt, as it is 
expected,will be advanced in opposition to 
the application. A copy of the notice pre¬ 
viously served should be annexed and veri¬ 
fied, and the service sworn to. The appli¬ 
cation is sometimes for a rule to show came 
why the writ should not issue, and sometimef 
for a rule absolute in the first instance. Itis ab¬ 
solute, in the first instance, to enforce obedi¬ 
ence to acts of Parliament, charters, or letters 
patent; but in matters of a private nature, 
it is in the discredon of the court either to 
grant or refuse to grant the writ, or to grant 
a rale to show cause why the writ should not 
issue. It is usual to grant a rule mri only, 
unless some public injury or inconvenience 
is likely to anse from the delay. When a 
rule nett is granted, it is drawn up and en¬ 
tered by the clerk of the rules at the Crown 
Office; and, if practicable, a copy served per¬ 
sonally on the party or parties to whom it is 
addressed. If no cause be shown, the role 
is made absolute, as of coarse; if csnie 
shown, it will then depend upon the dreom- 
stances and merits of the contending panics. 
The writ issues from the Crown Office. 
There should be fourteen days—one exdn- 
sive and one inclusive—between the teste 
and return of the writ; but if it be to be 
executed within forty miles of Westminster, 
eight days are sufficient. It is always re¬ 
turnable on a day certain in term. The 
original writ should be served personally on 
the party to whom it is direct^, and when 
there are several parties, a copy should be 
served upon each, at the same time showing 
the original, and the original should after¬ 
wards be served on the principal party, ia 
order that it may be returned. 

If the person to whom the writ is directed 
makes no return, he is punishable for bis 
contempt by attachment. If, however, be 
make a return, which is either insafficiest 
in law or false in fact, there then issues, in 
the second place, a peremptory mandamiii 
to do the thing absolutely, to which no other 
return will be admitted but a certificate of 
perfect obedience and due execution of the 
writ. 

By 1 Wm. IV., c. 21, it is enacted, that 
in aU cases of mandamus, the return may be 
pleaded to or traversed by the prosecutor, 
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a&d his aatagonist may reply, take iuae, or 
demur, and the same proceedini^s may be 
had as if an action on the ease had been 
brought for making a false return; and 
after judgment obtained for the prosecutor, 
he shall hare a peremptory writ of manda« 
mus to compel his admission or restitution, 
which latter, in case of an action. Is effected 
by a writ of restitution. By 6 & 7 Viet., 
c. 67, the prosecutor, objecting to the vali* 
dityof the return, shall do so by way of 
demurrer, in like manner as in personal 
actions. By 6 & 7 Viet., c. 89, ^ 6, it is 
provided, in regard to offices and boroughs 
under the Municipal Corporation Act, that 
ten days’ notice to the opposing party 
may lie given by the party making applica- 
tkm for such remedy, and that thereupon 
cause may be shown, and the rule made 
absolute in the first instance; and if the 
court think proper, a peremptory mandamus 
may be issued in the first instance. And 
see 1 ^ 2 fFxn, IV, c. 58, § 8; 3 Si^, Com, 
681; BagUy*i Prac. 545; Gude *9 Crown 
Prac.: and impey on Mfmdamui. 

Mandatary, he to whom a charge or 
commandment is given; also, he that ob¬ 
tains a benefice by maodamua. 

Mandata Ueita, strietam recipiunt interjmta'- 
tumem,iedilUcita, latam ti extensam. Bacon. 
—(Lawful cominaods receive a strict inter¬ 
pretation, but unlawful, a wide, broad inter¬ 
pretation.) 

Mondatarins terminos sibt positos transgredi 
non poiest Jenk. Cent. 53.—(A mandatary 
cannot exceed the bounds placed upon him¬ 
self.) 

MANDXTE, a judicial commaod, charge, 
commission. 

Also, a bailment of goods, without reward, 
to he carried from place to place, or to have 
some act performed about tnem. The per¬ 
son employing is called in the civil law 
mandant or mandator, and the person em¬ 
ployed mandatariuo or mandatary. 

The distinction between a mandate and a 
deposit is, that in the latter, the principal 
object of the parties is the custody of the 
thing; and the service and labour are 
merely accessorial. In the former, tbe 
labour and service are the principal olijects 
of the parties, and the thing is merely 
accessorial. 

Three things are necessary to create a 
mandate; 1, that there should exist some¬ 
thing which should be tbe subject of the 
contract, or some act or business to be 
done; 2, that it should be to be done gratui¬ 
tously; 3, that tbe parties should volun¬ 
tarily intend to enter into the contract. 

A mandatory incurs three obligations: 
I, to do the act which is the object of tbe 
mandate, and with which he is charged; 2, 
to bring to it all the care and diligence 
that it requires ; 3, to render an acconnt of 
his doings to the mandator. 

A mandator contracts to reimburse a 
mandatary for all expenses and chsrges 
reasonably incurred in the execution of the 


mandate, and also to indemnify him for his 
liability on all contracts which arise inci¬ 
dentally ill the proper discharge of his duty. 

The contract of mandate may be dis¬ 
solved either hy the renunciation of the 
mandatary at any time before he has entered 
upon its execution, or by his death; 
for, being founded in personal confidence, 
it is not presumed to pass to his representa¬ 
tives, unless there is some special stipulation 
to that effect. But if the mandate be partly 
executed, there may, iu some cases, arise a 
personal obligation on the part of the repre¬ 
sentatives to complete it. Story’s Bailments, 
c* iii. 

In the canon law, a rescript of the pope, 
hy which he commands some ordinary col¬ 
lator or preseutor to put the person (here 
nominated in possession of the first benefice 
vacant in his collation. 

Royal mandates to Judges for interfering 
in private causes, constituting a branch of 
the royal prerogative, which was given up 
hy Edward 1. And the 1 W. & M., st. 2, 
c. 2, declared, that the pretended power of 
suspending or dispensing with laws, or the 
execution of laws by regal authority, with¬ 
out consent of Parliament, is illegal. 

MANDATi DIES, Maundy Thursday. 

MANDATO, PANES DE, loaves^ of bread 
given to the poor upon Maundy Thursday. 

MANDATOR, director. • See MANDATt. 

MANDATORY, preceptive; directory. 

MANDATUM, a fee or retainer given by the 
Romans to the procuratores and advocati, 
Hiandatum is sometimes used in the sense 
of a command from a superior to au 
inferior. 

MANDAVI BALLIVO (I have commanded 
tbe bailiff). If a bailiff of a liberty have the 
execution and return of a writ, the sheriff 
may return that he commanded tbe bailiff to 
execute the writ; and if the bailiff have not 
made a return, the sheriff should return that 
fact accordingly {mandum ballioo, qui nullum 
dedit retponsum ); or if he have made a 
return tbe sheriff should return it. Chit, 
Arch, Prnc, 412. 

MANBNTES [maneo, Lat., to continue], 
ienantSk Obsolete, 

Manerium didtur h mnnendo, secundum excel-- 
lentiam, sedes magnu, fixa et stabilis, Co. 
Lit. (A manor is called from 
nendo,” a seat, according to its excellence, 
great, fixed, and firm.) 

MANGONARE, to buy in a market. 

Mania a POTU, otherwise denominated 
drlirium tremens, a disease induced from the 
intemperate use of spirituous liquors, or 
certain other diffusible stimuli. 

MANIFESTO or MANIFEST, a public de¬ 
claration made by a prince, in writing, 
showing his intentions to begin a war or 
other enterprise, with the motives that in¬ 
duce him to it, and the reasons on which he 
founds liis rights and pretensions. Encyc, 
Land, 

In commercial navigation, a document 
signed hy the master, containitig the name 
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or names of the places where the goods on 
board ha?e been laden, and the place or 
places for which they are respectively des- 
tine<l, the name and tonnage of the vessel, 
the name of the master, and the name of the 
place to which the vessel belongs; a par« 
ticular account and description of all tlie 
packages on board, with the marks and 
numbers thereon, the goods contained in 
such packages, the names of the respective 
shippers and consignees, as far as such par¬ 
ticulars are known to the master. A s^a- 
rate manifest is required for tobacco. The 
manifest must be made out, dated, and 
signed bv the captain, at the place or places 
where toe goods, or any part of the goods, 
are taken on board. Me Culloek'i Comm. 
Diet, 

Mantfesta prohatione non indig^eni, 7 Co. 
40 .—(Things manifest do not stand in need 
of proof.) 

MAN-KILLBR, a murderer. 

MANNER, act; as to take a thief in the act 
of stealing. 

MANNING, a da^’s work of a man. 

MANNIRE, to cite any person to appear in 
court and stand in judgment there; it is 
different from bannire # for Imth of them are 
citations; this is by the adverse party, and 
that is Ity the Judge. Du Cange, 

MANNOPUS, goods taken in the hands of ao 
apprehended thief. Cowell, 

MANNUS, a horse. 

MANOR [mufiertHfii, T^at., mmiotr, Fr., habi¬ 
tation, or fliaaeiuio, of abiding there, because 
the lord usually resided there], a noble sort 
of fee, granted partly to tenants for certain 
services to be performed, and partly reserved 
to the use of the lord’s family. The feue- 
mentake were granted out; the dommicalee 
were reserved to the lord; the whole fee 
was termed a lordship or barony; and the 
court appendant to the manor the Court 
Baron. See Copyhold. 

MAN-QUCLLER [man, and cwellan. Sax.], 
a murderer. 

M ANRENT, a kind of bond between lord and 
vassal, by which protection was stipulated on 
the one hand, and fidelity with personal ser¬ 
vice on the other. Rob, Scot. b. i. 

MANSA or MANSUM, a mansion or house. 
Spelm, 

MANSE, a house or habitation, either with or 
without land. 

MANSE or MANSUM PRESBYTERI, a 
parsonage or vicarage-house: sometimes 
called presbytermm, 

MANSER, a bastard. Cowell. 

MANSION, the lord’s bouse in a manor. 

MANSION-HOUSE, an inhabited house. 

MANSLAUGHTER, the unlawful killing of 
another without malice express or implied. 
It is either— 

(a) Voluntary, upon a sudden heat, or 

O) Involuntary, upon the commission of 
some unlawful act. 

Doth are felony; and punished, at the 
discretion of the court, by trdiisportation for 
life, or not less than seveu years, or by im¬ 


prisonment, with or without hard labour, for 
any term not exceeding four years, or by 
paying a fine. 9 Geo, IV., c. 31, § 9, 

MANSLAYER, a murderer. 

MANSTEALER, a kidnapper. 

MANSUM CAPITALE, the manor-house, or 
lord’s court. 

MANS UR A, the habitation of people ia ibe 
country. 

MANSU8, a farm. 

MANTEA, a long robe or mantle. Old 
Records, 

MANTHEOFF [mannus, Lat., a nag,aud/ie8f, 
Sax., a thief], a horse-stealer. Leg. Alf. 

MANTICULATE, to pick pockets. BaUey. 

MAN-TRAP, engines to catch trespassers, 
now unlawful, unless set in adweUing bosse 
for defence, between sunset and sonrue. 

7 & 3 Geo. ir., e. 18, § 1. 

MANUALIA BENEFICIA, the daily distri¬ 
butions of meat and drink to the canons sad 
other members of cathedral churches for 
their present subsistence. 

MANUALIS OBEDIENTIA, swore obe¬ 
dience or submission upon oath. 

MANUCAPTIO, a writ that lay for a maa 
taken on suspicion of felony, &c., who can¬ 
not be admitted to bail by the sheriff or 
others having power to let to mainprise. 
F. N. B. 249. 

MANUCAPTOR, one who stands bail for an¬ 
other. 

MANUFACTURE, anything made by srt. 
As to a patent for a manufacture, see 
Lxttbrs Pxtxnt 

MANUMISSION, the act of giving freedom 
to slaves. 

Among the Romans it was performed is 
three several ways: let, when, with his 
master’s consent, a slave had his name eiw 
tered in the census or puldic register of tbe 
citizens; 2d, when the slave was led before , 
the prsetor, and that magistrate laid his 
wand [viudicta) on his Itead; 3d, when the 

’ master, by bis will, gave his slave freedom. | 
Among us, in the time of the Conqueror, | 
villeins were manumitted by their master 
delivering them by the right hand to the 
viscount in full court, showing them tbe 
door, giving them a lance and a sword, sad | 
proclaiming them free. Others were mano- 
mitted by charter. There was also an im¬ 
plied manumission, as when the lord made 
an obligation for payment of money to the 
bondman at a certain day, or sued biio 
where be might enter without suit, and tbe 
like. Encyc. Land. 

Manumittere, idem est quod extra manxm td 
potestatem ponere, CSd. Lit. 137>—(To set 
free, is the same as to place beyond haod 
and power.) 

MANUNG or MONUNG, the district within 
llie jurisdiction of a reeve, appareotly ^ 
called from his power to exercise tb^en 
one of his cliief functions, viz., to exact 
[amanian) all $nes. Anc. Inst. Eng. 

M ANU OPERA, cattle or iinplemeats of hm* 
bandry; also, stolen goods taken from a 
thief caught in the fact. i 
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MANUPASTUSj a dDmettie; perhaps the 
same at Mafiita. Anc. InsL Eng. 
MANUPES, a foot of full aud legal measure. 
MANUS, an oath, from the ceremony of lay¬ 
ing the band on the book; also, the person 
taking an oath or compurgator. 

Maaus mortua^ qtda possessio est immortalis, 
manm pro possessione ei mortua pro tfiMior- 
taU. Co. Lit. 2.—(Mortmain (cfead hand), 
bectose it is an Immortal possession; maniu 
standa for posseasioii, and mortua for im¬ 
mortal.) 

MANUS MEDIiE, or INFIMiE HOMINES, 
men of a mean condition, or of the lowest 
degree. 

MANUTENENTIA, the old writ of mainte¬ 
nance. Reg, Grig. 182. 

MANIVYRTH, the value or price at which a 
man is estimated, according to his degree ; 
apparently synonymous with wer-gela. It 
occurs only in the laws of Hlothhaere and 
Eadric. Auc, Inst, Eng. 

MARA, a mere, lake, or great pond, that can¬ 
not be drawm dry. Par, Antiq. 418. 
MARCATUS, the rent of mark by the grant 
andenlly reserved in leases, &c. 

MARCHERS or LORD MARCHERS, those 
noblemen who lived on the marches of 
iVales and Scotland, who, in times past, had 
their laws and regal power, until they were 
abolished by 27 Hen. Vllf., c. 26. 
MARCHES, the boundaries of countries and 
territories; the limits between England, 
Wales, or Scotland. Also, in Scotlai^, the 
bottodaries between private properties. 
MARCHES, Ctnart of, an abolished tribunal 
in Wales, where pleas of debt or damages, 
not shove the value of 60L, were tried and 
determined. Cro, Cor. 384. 

March ET or MARCHETTA, a pecuniary 
fioe, anciently paid by the tenant to bis lord 
for the marriage of one of the tenant's 
daughters. This custom obtained, %vith 
tome difference, throughout all England and 
Wales, as also in Scotland; and it still con- 
tioues to obtain in some places. It is also 
denominated gujakr-merched, i, e., maid's 
fee. 

marchioness [formed by adding the 
Esgiish female termination to the Latin 
marckio], a dignity in a woman answerable 
to that of marquess in a man, conferred 
either by creation, or by marriage with a 
marqness. 

MAReSCHALL, or MARESHAL, a mar¬ 
shal. 

MARETUM [maret, Fr., a fen or marsh], 
marshy ground overOowed by the sea or 
great rivers. Co. Lit, 5, 

MARINARIUS, a mariner or seaman. 
MARINARIORUM CAPITANEUS, an ad¬ 
miral or warden of the ports. 

Marine, a general name for the navy of a 
kingdom or state; as alto the whole eco- 
noniT of naval affairs, or whatever respects 
the building, rigging, arming, equipping, 
mvigating, and fighting ships. It compre- 
heoits also the government of naval arma¬ 
ments, and the state of all the persons em¬ 


ployed therein, whether civil or military. 
Also, a soldier in the sea-service. 

MARINE INSURANCE. See Insurakce. 

MARINE SOCIETY, a charitable institution 
for the purpose of apprenticing boys to the 
naval service, &c., incorporated by 12 Geo. 

III. , c. 67. 

MARISCHAL, an officer in Scotland, who, 
with the Lord High Constable, possessed a 
supreme itinerant jurisdiction in all crimes 
committed within a certain space of the 
court, wherever it miglit happen to be. 

MARISCUS, a marshy or fenny ground. 
Domesday. 

Maris et fatminee eonjuncHo est dejure nature. 
7 Co. 13.—(The connection of male and 
female is bv the law of nature.) 

MARITAGIO AMISSO PER DEFALTAM, 
an obsolete writ for the tenant in frank- 
marriage to recover lands, Ac., of which he 
was deforced. 

MARITAGIUM, the portion which is given 
with a daughter in marriage. Also, the 
ower which the lord or guardian in chivalry 
ad of disposing of his infant ward in matri¬ 
mony. £Jpe2ns. 

Mttfitaghan est out liberum out servitio obUga- 
turn I liberum maritagium dteifur M donator 
tuU quod terra sic data quieta sit et libera ab 
omnf seculari servitio. Co. Lit. 21.—(A 
marriage portion is either free or bound to 
service; it is called frank-marriage when 
the giver wills that land thus given be ex¬ 
empt from all secular service.) 

MARITAGIUM HABERE, or MARITARE, 
to have the free disposal of an heiress in 
marriage. 

MARITAL [maritus, Lat.], pertaining to a 
husband; incident to a husband. 

MARITATED, having a husband. 

MARITIMA ANGLliE, the profit and emolu¬ 
ment arising to the Crown from the sea, 
which anciently was collected by sheriffs; 
but it was afterwards granted to the Lord 
Hiifh Admiral. Par. 8 Hen, HI,, ro. 4. 

MARITIME CAUSES, those injuries which 
are committed on the high seas. 5 A* 6 
Wm, /r., c. 19, § 14. 

MARITIME COURTS, the Court of Admi¬ 
ralty and its court of appeal, the Judicial 
Committee of the Privy Council. The 
courts of Vice-Admiralty are established in 
Her Majesty’s possessions beyond the seas, 
with jurisdiction over maritime causes, in¬ 
cluding those relating to prize. By 2 Wm. 

IV. , c. 51, it is enacted, that in all cases 
where a ship comes within the local limits 
of a court of Vice-Admiralty, suits may be 
commenced therein for ** seamen’s wages, 
pilotage, bottomry, damage to ship by col¬ 
lision, breach of regulations of the royal 
service at sea, salvage, and droits of admi¬ 
ralty," notwithstanding the cause of action 
may have arisen out of the local limits of 
sneh court. 

MARITIME LAW, the law relating to har¬ 
bours, sbips, and seamen. It forms an itn- 
portant branch of the commercial law of all 
maritime natious. It is divided into a variety 

2 B 2 
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of different departments, sach as those with' 
respect to harbours, the property of ships, 
the duties and rijrbts of masters and seamen, 
contracts of affreightment, average, salvage, 
&c. No system or code of maritime law has 
ever been issued by authority in Great Bri* 
tain. The laws and practices that now 
obtain amonnt us in reference to maritime 
affairs, have been founded principally on the 
practices of merchants, the principles laid 
down in ihe civil law, tiie laws of Oleron and 
Wisby, the works of distinguished juriscon¬ 
sults, the judicial decisions of our own and 
foreign countries, &c. A law so constructed 
has necessarily been in a progressive state of 
improvement, and, though still susceptible of 
amendment, it corresponds at this moment, 
more nearly, perhaps, than any other system 
of maritime law, with those universally recog¬ 
nised principles of justice and general con¬ 
venience by which the transactions of mer¬ 
chants and navigators ought to be regulated. 

The decisions of Lord Mansfield did much 
to fix the principles and to improve and 
perfect the maritime law of England. It is 
also under great obligations to Lord Stowell. 
The decisions of the latter, chiefly, indeed, 
respect questions of neutrality, growing out 
of the conflicting pretensions of belligerents 
and neutrals during the late war; but the 
principles and doctrines which he unfolds in 
treating those questions, throw a strong and 
steady light on those branches of mantime 
law. It has occasionally, indeed, been al¬ 
leged—and the allegation is probably, in 
some degree, well founded—that his lordship 
has conceded too much to the claims of belli¬ 
gerents, Still, however, his judgments must 
he regarded, allowing for this excusable bias, 
as among the noblest monuments of judicial 
wisdom of which any country can boast. 
“ They will be contemplated,” says Mr.Ser¬ 
jeant Marshall {Insur. PreL Disc,), ” with 
applause and veneration, as long as depth of 
learning, soundness of argument, enlightened 
wisdom, and the chaste beauties of elo¬ 
quence, bold any place in the estimation of 
iiiankiud.” Me Culloch*s Comm. Diet, 

MARITIME STATE consists of the officers 
and maiiners of the British navy, who are 
governed by express and permanent laws, or 
the articles of the navy, established by act 
of Parliament. 

-MARK [marc, Welsh, meoare. Sax,, ^merche. 
Dm., morgue, Fr.], a token ; an impression ; 
a proof I HU evidence; licence of reprisals; 
also, a sum of I3s. 4il. 

In commerce and manufacture, a certain 

. character struck or impressed on various 
kinds of commodities, either to show the 
place where they were made, and the persons 
who made them ; or to witness that they 
have been viewed and examined by tbe 
officers charged with tbe inspection of manu¬ 
factures; or to show that tbe duties imposed 
thereon have been paid. It is also usad to 
indicate the price of a comicodity. If one 
use the mark of another, to do him damage, 
an action on the case will lie. 2 Cro. 471. 


Those ’ who are unable to write, sign s 
cross for their mark, when they execute any 
document. 

MARKET [anciently written mereet, from 
mercatus, Lat.], a public time and appointed 
place of buying and selling; also purcliase 
and sale. It differs from the forum, nr 
market of antiquity, which was a public 
market place on one side only, or dorinr 
one part of the day only, the other sides 
being occupied with temples, theauei, 
courts of justice, and other public build- 
ines. 

A market can only be set up by virtue of 
a royal grant, or by long and immeinnria] 
usage, which presupposes a grant. 

All contracts for anything vendible in fain 
or markets overt shall be binding, if made 
according to tbe following rules: —1. tbe 
sale is to be in a place that is open, so that 
any one who passes by may see it, and be in 
a proper place for such goods; 2. it most 
be an actual sale for a valuable couaidera- 
tion; 3. the buyer is not to know that tbe 
seller has a wrongful possession for the 
goods sold; 4. the sale must not be fno- 
dulent between two to bar a third person of | 
his right; 5. there is to be a side and a | 
contract by persons able to contract; 6. (be 
contract must be originally and wholly in 
the market overt; 7. toll ought to be paid 
where required by statute; 8. tbe sale 
ought not to be in the night, but between 
sun and sun; though, if tbe sale be made in 
tbe night, it may bind the parties. bRepM’ 
MARKET, CLEtlK OF THE, Court of, % 
tribunal incident to every fair and market is 

• the kingdom, to punish misdemeanors 
therein; as a court of pM.poudre is to 
determine all disputes relating to private or 
civil property. The object of this, the most 
inferior criminal jurisdiction. Is principally 
tbe recognizance of weights and measurei, 
to try whether they be according to the true 
standard thereof or not, which standard was 
anciently coinmitied to the custody of tbe 
bishop, who appointed some clerk under 
him to inspect the abuse of them more 
narrowly; and henc^ this officer, Uiou;^h 
usually a layman, is called tbe clerk of tbe 
market. 

I'lie 5 & 6 Wm. IV., c. 63, has superseded 
its functions as rega^s %veighu and mea¬ 
sures, and enacts, (hat inspectors or exa¬ 
miners of weights and measures shall be 
appointed, who shall attend with tbe sumps 
and copies of the imperial standard weights 
in their custody at each of tbe several mar¬ 
ket towns, and examine and stamp, if found 
correct, such weights and measures as shall 
be brought to them for that purpose, aod 
give, if required, a certificate of such stamp¬ 
ing, and that it shall be lawful fur any uisfi-'- 
trate or authorised inspector^ lo enter, at all 
reasonable times, any shop or other place 
where goods are exposed for sale, in order 
to examine the weights and ineasnre^, and if 
found incorrect, such weights aod measores 
shall be liable to be seised and forfeited, tod 
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. ibe person in whose possession the same 
ihall be foand« or who shall ohstruct sncli 
examioatioo, shall be liable to a penalty of 
fife pounds. 

MARKET GELD, the toll of a market. 
MARKET OVERT, an open market. 

MARKET TOWNS, those towns which are 
entitled to hold markets. 

MARKETABLE, such as may be sold; such 
for which a buyer may be found. 
MARKETZELD. See Makeiit obld. 
MARKEPENNY, a penny anciently paid at 
the town of Maldon by those who had 
ters laid or made out of their houses into 
the streets. 16 Edw. /. 

MARKSMAN, a person who cannot tvrite, 
and therefore makes his mark only in exe- 
catiofT ioitrnments; another writing his 
name opposite to such mark. 

MARQUE [meare. Sax., smum, Lat.], a 
mark, a reprisals. See Lbttbr or 
Marqcb. 

MARQUIS or MARQUESS Fr., 

marckio, Lat., margrave^ Ger.J, one of the 
second order of nobility, next in order to a 
duke. The first marquis was John de 
Beaufort, son of John of Gaunt, whom 
Richard 11., in the twenty*first year of his 
rei^, made Marquis of Dorset.* The first 
and lut woman Chat was created a marquess 
was the Lady Ann Bolein, and then the 
spellinfr marquess seems to hare been con¬ 
sidered a feminine term. 

The general style of a maraiiis is most 
high and mig:bty prince,'* anu he is styed 
by the sovereign our riirht-trasty and en- 
tirely-beloved cousin." His title is " most 
honourableand hit sons, by courtesy, are 
styled lords, and his daughters ladies. 

The word, according to some authors, 
comes from the Marcomaunit an ancient 
people who inhabited the marshes of Bran- 
drnhurgli. Others derive it from the Ger¬ 
man marche, limit; and others from nuirct- 
sis, which, in the Celtic language, signifies 
a wing of cavalry. Nicod derives it from 
the corrupt Greek vofjMpxia^ a province. 
Alciat and Pauchet bring it from marc, a 
horse, taking a marquis to be^ properly an 
officer of horse. Menage derives it from 
uarca, a frontier; and Selden, Krantxius, 
and Hottoman, do the same. Pasquier, 
from the old French marche, or from mor- 
chir, to confine, the guard of the frontiers 
being committed to them. Encye, Lend, 
MARQUIS ATE, the seigniory of a marquis. 

M ARRlAGE [mariiagium, low Lat.], a solemn 
contract, dictated by nature, and instituted by 
Providence, whereby a man is united to a wo¬ 
man for the lawful purposes of civilized so¬ 
ciety. J'he common law treats this contract as 
s civil institution, and, therefore, it deems it 
to he good and valid, where it is entered 
into by persons willing and able to contract, 
and who actually did contract, accordi^ to 
the solemnities established liy law. Each 
party must exercise free-will in entering 
into this contract, for it is the consent, and 
not the mere union of the parties^ which 


constitutes the marriage. The parties must 
also be able to contract, i. e., they must not 
labour under any disability. The disabilities 
are of t%vo kinds, civil and canonical. We will 
first state the civil disabilities which are en¬ 
forced by the municipal or common law. 

1. A prior marriage, or having another 
husband or %vife living; for a second mar¬ 
riage, under such circumstances, is abso¬ 
lutely void; besides, it is a felony for a man 
or woman to marry, he or she having a wife 
or husband living, which is called bigamy, 
and is punishable by imprisonment or trans¬ 
portation. 

Bigamy, or (as it is frequently termed) 
polygamy, is condemned by the injunctions 
of the Christian religion. 

2. Want of age. The age for consent to 
matrimony is fourteen in males and twelve 
in females. If a marriage be solemnized 
under these ages, it is not absolutely void, 
but only imperfect; and either of them, 
upon attaining to their respective ages of 
consent, may declare the marriage void, or 
agree to continue together; in the former 
case a divorce would not be necessary, and 
in the latter another marriage ceremony 
would not be requisite. It is to be observed 
that a promise to marry in fuiuro is not 
binding if the party be not twenty-one years 
of age; but where there are mutual pro- 
mbes to marry between two persons, one of 
whom is of the age of twentv-one, and the 
other under that age, the adult is bound by 
the promise, but the minor is not, and if the 
adult break the promise, the minor may 
maintain an action on the breach, in order 
to recover damages; but if the minor break 
the promise, no action can be maintained 
upon it by the adult. 

3. Want of consent of parents or guar¬ 
dians. The statute 4 Geo. IV., c. 76, makes 
this consent directory only, and the want of 
it will not invalidate the marriage. The 
consent required is either of the father, or, 
if the father be dead, then of a guardian 
lawfully appointed, if there be no guardian, 
then of the mother, being unmarried, and if 
there be no mother unmarried, then of any 
guardian appointed by the Court of Chan¬ 
cery. But where the person whose con¬ 
sent is required, is non compos mentis, or 
where such person, being the guardian or 
the mother, is abroad, or the consent to a 
proper marriage is unreasonably, or from un¬ 
due motives, withheld, the Lord Chancellor, 
upon petition, has power to give relief. If 
the marriage is by the publication cf banns, 
and the party whose consent is required, 
<Essent from the marriage, he or she at¬ 
tends the church and states bis objection 
iminediarely after the banns are published 
by the minister, who will request the atten¬ 
dance of the disseotin^ party in the vestry 
room, after the conclusion of divine service, 
when the sufficiency of the objection will be 
decided upon by the minister; and if the 
objection be valid, the publication uf the 
banns uill be void ; but if the objection be 
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invalid, the marriage will be duly solem¬ 
nized. If a marriage be about to be etTected 
by license, and there is an objection to the 
same, the person whose consent is required, 
enters a caveat against the granting a Hcense 
with the master of the faculties, before 
whom a discussion will take place upon it, 
and he will decide the question according to 
his discretionaiy jurisdiction. It is to be 
observed, that if the minor be a widow or 
widower, no consent is necessary, siace 
he or she would be then deemed emanci¬ 
pated. 

4. Want of reason. The marriage of 
a lunatic, if it be not solemnized during a 
lucid interval, is void ab initio. The statute 
15 Geo. II., c. 30 (confirmed and extended 
to Ireland by 61 (leo. IIL, c. 37), provides, 
that the marriage of lunatics, and persons 
under phrenzies (if found lunatics under a 
commission, or committed to the care of 
trustees by any act of Parliament), before 
they are declared of sound mind by the Lord 
Chancellor, or the majority of such trustees, 
shall be totally void. 

5. Proximity of relationship, t. e., l)eing 
within the prohibited degrees of consangui- 
nitv or affinity* 

Consanguinity comprehends those related 
to a person by blood; they are either lineal 
or collateral consangainity, which trill he 
presently explained $ affinity comprehends 
those related by marriage. 

This disability was, tUl lately, a canonical 
incapacity only; but the statute 5 & 6 Wm. 
IV., c. 54, has made it a civil disability idso, 
by enacting that all marriages, celebrated 
between persons within the prohibited de¬ 
grees of consangiunity or affinity, shall be 
absolutely void for aU purposes whatever, 
llie marriages which are now illegid in 
respect of proximity of degree, are the fol¬ 
lowing:—those between person^ in the 
ascending and descending line, ta infinihm. 
The ascending and descending lines form 
what is called lineal consanguinity, as son, 
father, grandfather, great grandfather, and 
so upwards, in the right ascending line, and 
son, grandson, great grandson, &c., in the 
direct descending Kne- Every generation, in 
lineal consanguinity, whether in the ascend¬ 
ing or descending line, constitutes a degree, 
thus :—a man’s father and his son are re¬ 
lated to him in the first degree, his grand¬ 
father and grandson in the second, his great 
randfather and great grandson in the third 
egree, and so on, 

fffarriages, also, between collaterals to the 
third degree inclusive, according to the 
mode of confutation in the civil law, are 
prohibited. (Jollateral consanguinity agree 
with the lineal In this, that they both de¬ 
scend from a common ancestor, but they 
do not descend from one another, as bro¬ 
thers, uncles, nepheivs, &c. A man’s parents 
rank as the first degree in collaterals; his 
brothers and sisters, grandfather and grand¬ 
mother, in the second degree; and his 
uncles, aunts, nephews, and nieces, in the 


third degree. The prohibition as to col¬ 
laterals extends not Only to conaaiigoinity, 
but also to affinity. Cousins gennaa, or 
first cousins, being in the fourth degree of 
collaterals, may marry; a nephew and great 
aunt, or niece, and great uncle, are also in the 
fourth degree, and may intermarry; sad 
although a man may not marry bis grand¬ 
mother, he can, if be like, marry his grand¬ 
mother’s sister. But a man can marry nei¬ 
ther his sister nor his wife’s sister, for both 
are related to him in the second degree; nor 
his sister’s daughter, nor wife’s sisler’i 
daughter, for both are in the third degree; 
but he may marry his first cousin, for both 
are in the fourth degree. Though the con¬ 
sanguinity of the wife are always related by 
affinity to the husband, and vice eertl, yet 
the consanguinity of the husband are not at 
all necessarilv related to the consangninuy 
of the wife; nence two brothers may marry 
two sisters, or father and son may marry 
mother and daughter. If a brother and 
sister marry two persons not related, and 
the brother and sister die, the widow and 
widower may intermarry, for, though a man 
is related to his wife’s brother by affinity, 
he is not so to his wife’s brother’s ivife, 
whom, if other circumstances will admit, it 
would not be unlawful for him to marry. 
This prohibition as to collaterals extends 
also to the relations of the hidf blood, as well | 
as to the whole blopd, and that it also 
applies, though one of the parties be a bas¬ 
tard; for though, as to many civil conse¬ 
quences, a bastard is deemed ftiifltMf JUiut, 
the law recognises his relationship to his 
natural parents for moral purposes. 

We will now notice the canonical dis¬ 
abilities which, by the municipal or com¬ 
mon law, only make the marriage vmdabie, 
and not ipio facto void, until sentence of 
nullity be pronounced in the spiritual coons. 
These disabilities are the following ; 

1. Some particular corporal lufirmities, 
as an inability at the time of the marriage 
to procreate children. 

2 . Consanguinity or affinity, which have 
been remarked upon, and formerly 

3. Precontract with anotlier party; bnt 
this is no longer a disability. See 4 G^.1V., 
C.76, §27. 

It is to be observed, that sentence ot 
nullity must be pronounced upon these 
disabilities during the life of the parties; 
for after the death of either of them tbe 
courts of common law will not suffer the 
ecclesiastical courts to declare such mar¬ 
riages to have been void, because sncb a 
declaration could not then tend to the re¬ 
formation of the paitiea. 

Marriage is dissolved—1. by death; 2. 
by divorce; 3. by act of Parliament. See 
A Mbnsa bt Thoro ; A Vinculo Matri¬ 
monii ; and Husband and Wibb. 

Our doctrine, in relation to Scotch mar¬ 
riages, by parties domiciled in England, and 
going to Scotland to marry, though a plain 
violation of the real object and imeat, ercu 
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if not of, Uie words of the Marrie^pe Act, 
secou to have proceeded miualy upon the 
ground of public policy. 

The ^(eoerai principle is, that between 
persons wi/nrif, marriage is to be decided 
by the law of the place where it is eele* 
bfated. If valid there, it is valid every¬ 
where ; it has a le^al ubiquity of obligation. 

If invi^d there, it is equally invalid every¬ 
where. 

fiut a question may sometimes occur, what 
is to be deemed, in the proper sense of the 
role, the true matrimonial domicile ? Is it 
the place where the actual marrt^ is cele- 
bnted } or that where the partin are do¬ 
miciled, if the marriage is elsewhere? Or 
if the husband or wife have dififereot domi¬ 
ciles, whose is to be regarded ? These and 
many other perplexing inquiries may be 
raised; and foreign Jurists have not pmed 
them over without examination. 

Where the place of domicile of both the 
parties is the same with that of the contract 
and the celebration of the marriage, no ditfi- 
colty can arise. The place of celebration is 
clearly then the matrimonial domicile. But 
let us suppose that neither of the parties has 
a domicile iu the place where the marriage 
is celebrated $ but it is a marriage s» fran- 
sitv, or during a temporary residence, or on 
a journey made for that sole purpose, onmso 
reoerfatds—what is then to be deemed the 
mstrimonial domicile ? 

The principle maintained by foreign jurists 
in such cases is, that with reference to per¬ 
sonal rights and rights of property, the actual 
or intended domicile of the parties is to be 
deemed the true matrimonial domicile; or, 
to express the doctrine in a still more gene- 
m form, they hold that the law of the place 
where, at the time of marriage, the parties 
intend to fix their domicile, is to govern all 
the rights resulting from the marriage. 
Hence, they would answer the question pro¬ 
posed by stating', that in such a case the law 
of the actual domicile of the parties is to 
govern, and not the place of the marriage m 
tramiiu. Stores Conjl. of Laws, c. vi. 

The ancient Greek legislators considered 
the relation of marriage as a matter not 
merely of private, but also of public or 
general interest. This was particularly the 
case at Sparta, where the subordination of 
private interests and happiness to the real or 
sopposed exigencies of the state was strongly 
exemplified in the r^ulations on this sub¬ 
ject. For instance, by the laws of Lycurgus, 
criminal proceedings might be taken against 
those who married too late (ypaph iifjnyaniov), 
or unsuitably seuayafilov), as well as 

against those who did not marry at all 
dya/Bfow). These regulations were 
founded on the generally recognised prin¬ 
ciple, that it was the duty of every citizen to 
raise^ up a strong and healthy progeny of 
legitimate children to the state. So entirely, 
in fact, did the Spartans consider the 
or the production of children, as 
the main object of marriage, and an object 


) 

which the state was bound to p^mote, that 
whenever a woman bad no children by her 
own husband, she was not only allowed, but 
even required by the laws to cohabit with 
another roan. Xen, de Rep. Lac. i. 8. 

'llie consequences of marriage among the 
Romans were—1. The power of the father 
over the children of the marriage, which was 
a completely new relation, an effect indeed 
of marriage, but one which had no influence 
over the relation of the husband and wife. 
2 . The liabilities of either of the parties to 
the punishments affixed to the violation of 
the marriage union. 3. The relation of 
husband and wife with respect to property, 
to which head belong the matters of Dos, Do^ 
natio inter virum et uxorem. Donatio propter 
nuptios, 4^. Many of these matters, how¬ 
ever, are not necessary consequences of 
marriage, but the consequences of certain 
acts which are rendered possible by mar¬ 
riage. The Roman notion of marriage was 
that of a complete personal unity of the hus¬ 
band and wife (consorrittin ofimis vitw), as 
shown by a continuous cohabitation, the evi¬ 
dence of continuing consent; for the dissent 
of either party, when formally expressed, 
could dissolve the relation. Neither in the 
old Roman law, nor in its later modifica¬ 
tions, was a community of property an es¬ 
sential part of the notion of marriages, 
unless we assume, that origmally all mar¬ 
riages were accompauied with the eonventio 
ta moRMiii, for, iu that case, tlie wife became 
flimfamilias loco, and passed into the 
familia of her husband; or if her husband 
were in the power of his father, she became 
toiler husband’s father in the relation of a 
grand-daughter. The legal deduction from 
this is, that her legal personality was merged 
in that of her husband, all her property 
passed to him by a universal succession 
{Gaimsiu 96,98); and she could not thence¬ 
forward acquire property for herself. Thus 
she was entirely removed from her former 
family as to her legal status, and became as 
the sister to her husband’s children. In 
other words, when a woman came inmanum, 
there was a blending of the matrimonial and 
the filial relation. The position of a Roman 
woman, after marriage, was very different 
from that of a Greek woman. The Roman 
presided over the whole household; she 
educated her children, watched over and 
preserved the honour of the house, and, as 
the materfamilias, she shared the honours 
and respect shown to her husband. Far 
from being confined, like the Greek women, 
to a distinct apartment, the Roman matron, 
at least, during the better centuries of the 
republic, occupied the most important part 
of the house, the atrium. Smith's Diet, of 
Antiq. 

Mamage amon^ the Hebrews is a matter 
of strict obligation, for they understand 
literally and as a precept the words uttered 
to our first parents, Gen. i. 28. 

MARRIAGE ACTS, 4 Geo. IV., c. 76, and 
6 & 7 Wm. IV., c. 86. 
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The 4 Oeo. IV., c. 76, directs that all the 
rules prescribed by the rubric, prefixed to 
the office of matrimony in the Book of Com- 
iDon Prayer, shall be dul^ observed, and 
prescribes, in conformity uilh the canons of 
the church, the previous publication of banns, 
or in lieu thereof, a license from the 
ecclesiastical authority to marry without 
banns. It also requires that the marriage 
should be in a church or public chapel, 

. wherein bauns may be lawfully published, 
and take place between eight and twelve in 
the forenoon, except in the case of a special 
license, and be solemnized by a person in 
holy orders. 

The 6 & 7 Wm. IV,, c, 85, for the relief of 
Dissenters, which was amended by 7 Wm. 
IV. and 1 Viet., c. 22, and 3 & 4 Viet., 
c. 72, has introduced new regulations, which 
provide that the officer called the superinten¬ 
dent registrar, appointed for every poor law 
union, parish, or place, under the 6 & 7 
. Wm. IV., c. 86, shall be the superintendent 
registrar of marriages therein, and established 
two new modes of proceeding to celebrate 
marriage, in addition to those sanctioned 
bj the former Marriage Act, viz., a mar¬ 
riage by the superintendent repstrar’s cer- 
tificste, without license, or by hia certificate 
• with license. 

Neither of these acts extend to the mar¬ 
riages of the royal family, nor to any mar¬ 
riage taking place out of England. 
MARRIAGE ARTICLES, an agreement in 
order to marriage i a stipulation between the 
parties, which is to be binding in case of 
marriage. « 

MARRIAGE CONSIDERATION, the high¬ 
est consideration recognised by law. A 
marriage consideration, in a settlement 
made prior to marriage, or in pursuance of 
articles entered into liefore marriage, runs 
through the whole settlement, as mr as it 
relates to the husband and wife and issue, 
and protects them. 

MARRIAGE PORTION, the portion of one 
given in marriage. 

MARRIAGE REGISTRY ACT, the 6 A 7 
Wm. IV., c. 86, amended by 1 Viet., c. 22. 
See Births, Deaths, and Marriages, 
MA RRl.AGE SEITLEMENT, a conventional 
arrangement usually made before marringe, 
and in consideration of it (which is the highest 
consideration known to the law), whereby a 
jointure is secured to the wife, and portions 
to children, in the event of the husband’s 
death. If it be made after marriage, it will, 

. as a general rule, be fraudulent and void 
. against all persons who are creditors of the 
husband at the time of the settlement, un¬ 
less such settlement contain a provision for 
debts, or is made in pursuance of articles 
marie before marriage, or unless it be against 
a single debt, or the debt be secured by 
mortgage, in which case it would not aflfect 
the settlement, for to do that, it seems the 
party must be insolvent at the time. 

These settlements seem to have been in 
use among the ancient Germans, and their 


kindred nation the Gauls. Of the fomwr, 
Tacitus gives us this account:— Dolem ton 
ujtor marito, ied wort nutrUus, ajftri ; mUr- 
stint parentes et propingvi, et wmmera pnh 
bant.** De Mor. Gtr,, c. 18. And Gsesar 
has given us the terms of a marriage settle¬ 
ment among the Gauls, as nicely circulated 
as any modem jointure :—** Firs, ^uatat 
pecunias ab tusoribus doits nomine oeapermA, 
tantas ex svis bonis, sestimatione faeti, am 
dotibus commnnieant, Hujus omnis peetaax 
eonjimetim ratio kabetnr, fructusgue ter- 
vatUwr. liter eonem vita superaoit ad am 
pars ntriusqne cum Jrnciibus snperiorsm 
tem^jMirum pervenit.** De Bel. GoiU. I vl, 

MARRIED WOMAN. See Husband avo 
Wife. 

MARSHAL or MARESCHAL, primarQf 
denotes an officer who has the care or com¬ 
mand of horses. Nicod derives the word 
from polemarchns, roaster of the camp) 
Matthew Paris, from mortis seneseaOmt. Is 
the old Gaulish language, march signified 
horse; whence mareschal might si^ntfv hiin 
who commanded the cavalry. Spelmas, 
Skinner, and Menage derive it from the 
German maer, a horse, and sehalk, serraot, 
which makes some imagine the title was fir^t 
mven to farriers, or those who shod ami 
bled horses; and that in time it passed to 
those who commanded them. 'I here arc 
several officers of this name, the chief of 
whom is the Earl Marmal of England: which 
see. 

There are other inferior officers called 
marshals, who attend the Judges oo the 
assizes, and receive records for trials, &r. 

MARSHAL (LORD). See Chivalry, Csarf 

MARSHAL OF THE QUEEN'S BENCH, 
an officer who has the custody of the Queen’s 
Bench Prison. The 5 & 6 Viet., c. 22, 
abolished this office, and substituted an 
officer, who is called Keeper of the Queen’s 
Prison. 

MARSHALLING, the act of arranging or of 
putting into proper order. 

The technical phrase—*'mar8haHiDg of 
assets,”—signifies, in the sense of courts of 
equity, such an arrangement of the different 
funds under administration as shall enable 
all the parties, having equities thereon, to 
receive their due proportions, notwithstand¬ 
ing any intervening interests, liens, or other 
claims of particular persons to prior latis- 
faction out of a portion of these funds. 
Thus, where there exist two or more fnndi, 
and there are several claimants against dmoi 
and at law one of the parties may resort to 
either fund for satisfaction, bat the others 
can come upon one only; the coarts of 
equity exercise the authority to marshal the 
funds^ and by this means enable the parties, 
whose remedy at law is confined to one fond 
only, to receive due satisfaction. In fiset, 
equity applies the maxims Nemo ex aU&va 
detrimento fieri debet locupieiior, and Sie uitrt 
tuo ut alienum non Issdat. 
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Tbk prindplc is no menns confined to 
the adininutimtion of assets, bat it is wplied 
to a rast variety of other cases, as, &r in¬ 
stance, to cases of two moiti^a^es, where 
one covers two estates and the other but 
one; to cases of extents by the Crown, to 
cases of doable security generally, and in 
favour of creditors, legatees, widows, heirs 
at law, and devisees. It is never applied 
except where it can be done without injus¬ 
tice to the creditor or other party interested, 
having a title to the double fund, and also 
mthout injustice to the common debtor. 
Nor is it applied in favour of parties who 
are not common creditors of the same com¬ 
mon debtor, except open some special equity. 
1 Storif's Eq. Jwritp. 453. 

AIARSHALS^, court of the, originally 
bolden before the steward and marshal of 
the royal house, and instituted to administer 
justice between the sovereign’s domestic 
servants, that they might not be drawn into 
other courts, and thereby their service 
become lost. It bolds plea of all trespasses 
committed within the verge of the court 
(twelve miles round the sovereign’s re- 
fidence), where only one of the parties is in 
the royal service (in which case the inquest 
is taken by a jury of the country); and of all 
debts, contracts, and covenants, where both 
of the contracting parties belong to the 
royal household, and then the inquest 
is composed of ^men of the household 
only. Bat this court being ambulatory, 
Charles I. erected a new court of recon), 
called the cmia palatii or palace court, to be 
held before the steward of the household and 
knight marshal, and Che steward of the court 
or bis deputy, with jurisdiction to bold plea 
of all manner of personal actions whatsoever, 
which shall arise between any parties within 
twelve mites of the royal palace at Whitehall, 
not including the city of London. 

The court is nuw held once a week for 
causes under 20/., together with the ancient 
Court of Marshalsea in the borough of 
Southwark, and a writ of error lies thence 
to the Court of Queen’s Bench. . 
&JARSHALSEA PRISON. By 6 & 6 Viet., 
c. 22, this prbon is consolidated with others, 
snd denominated the Queen’s Prison: which 
ice. 

Mart [contracted from market], a place of 
public traOSc. 

Martial, courts, military tribunals with 
joriediCtioD over otfences, committed Ity 
members of the arinv, according to the 
articles of war, and tlie provisions of the 
mutiny acts. But no officer or soldier is 
exempted from being proceded against by 
the ordinary course of law; and where he is 
accused of any ofitnee against a subject of 
the realm, punishable by the known law of 
the land, he shall be delivered over to the 
civil magistrate. No person shall by the 
articles of war be subjected to any punish¬ 
ment of transportation, or any punishment 
extending to life or limb for any crime which 
is Dot expressed to be so punishable by the 


Mutiny Act itself, nor shall be punlshediu 
any manner or under any regulations which 
shidl not accord with its provisions. 

MARTIAL LAW, that rule of action which is 
imposed by the military power, and has no 
place in the institutions of this country, unless 
the articles of war established under the 
mutiny acts he considered as of that 
character. The prerogative of proclaiming 
martial law within this kingdom is des¬ 
troyed, as it would appear by the Petition of 
Risfht. 

MARTINMAS, the feast of St. Martin, on 
the 11th November; commonly corrupted to 
martilmas or martlemas. 

MARTYRIA, a figure in rhetoric, in which the 
speaker hrinn his own experience in proof 
of what he advances. 

MASAGIUM, a messuage. 

MASTER [meester. Out., maistre, Fr., magis^ 
ter, Lat.], a director; a governor; a teacher; 
one who has servants. Jt is a title given to 
several officers and persons of authority and 
command. 

MASTER AND APPRENTICE, a business 
relationship which should be constituted by 
deed, containing all proper and explicit 
stipulations. If the apprentice be under age, 
an aiiuit person shoula covenant for his good 
conduct, because a minor cannot be sued for 
miscouducr. 

At Common Law a master has such an 
interest in the apprentice, that he may defend 
him with force, or maintain an action for 
any injury to him, whereby a loss of service 
accrues; he may also support an action for 
bis detention. The master is entitled to all the 
apprentice’s earnings, however consitlerable, 
in case he should wrongfully absent himself. 

An apprentice may compel maintenance 
and enforce proper instruction : and magis¬ 
trates or a Court of Equity will, in some 
cases, enforce a return ot the premium, or a 
just proportioD of it. Consult Qhitty on 
jfpprenttces. 

MASTERS IN CHANCERY, officers of the 
High Court of Chancery. 'I'hey are either 
ordiiia^ or extraordinary. 

I. Ordinary, They are appointed by 
letters patent from the Crown, by virtue of 
3 & 4 Wm. IV., c. 94, § 16. They are 
twelve in number, of whom tlie Master of 
the Rolls is chief. They assist the Judges in 
equity, some of them sitting in court every 
day, according to rotation, and one at the 
Public Office, Southampton Buildings, Chan¬ 
cery Lane, who administers oaths, and makes 
dispatch of other business. They have referred 
to them interlocutory orders for taking ac¬ 
counts, ascertaining compensation, and the 
like. They report on exceptions to pleadings 
for insufficiency, scandal, and impertinence, 
settle conveyances, conduct sales, Ac., they 
attend the House of Lords, and carry messages 
to the House of Commons, except such as 
relate to the royal family, which are usually 
carried by the Judges. There are attached 
to each master’s office a chief clerk and a 
copying clerk. 
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2. Extrawdimaj. They are appointed to 
act in the country, beyond twenty miJea dis¬ 
tance from London, by taking affidavits, 
recognizances, acknowletlgements of deeds, 
&c., for the accommodation of the suitors of 
the court. 

MASTER AND CLERK, a clerk is a superior 
order of servant, and his duty is limited 
to the particular trade or employment for 
the service in which he is hired. If he be 
hired at specified yearly wages, he is to 
be considered as hired for an entire year, 
and the service cannot be put an end to 
before the end of an entire year, unless 
upon some adequate ground of mis-conduct 
by one of the parties towards the other. See 
Huttman v. JBii/Mow, 2 ('. & P. 510; and 
Arckard v. Homer, 3 C. & P. 349. 

If a bond or covenant be taken from a 
surety for the faithful conduct of a clerk, it 
should be so framed as to continue to ope¬ 
rate, notwithstanding any change in the 
firm or partners by death or other event, for 
otherwise it would cease to operate on the 
retiring or addition of a partner. And on 
behalf of a surety, it should be expressly 
provided that he shall be at liberty to with¬ 
draw kU guarantee, upon giving a certain 
reasonable notice, for otherwise he might 
continue liable, notwithstanding notice of his 
desire to determine his liability, and not¬ 
withstanding a new security was taken and 
the original hiring was only as long as the 
employer and the clerk should think fit. It 
should also lie stipulated that the obligee or 
master shall, at stated periods, ascertain 
and communicate to the surety the state of 
the clerk’s accounts, for, otherwise, it fre¬ 
quently happens, that the master confiding 
in the surety, will let the clerk proceed In 
his irregularities to a ruinous extent, and 
then sue the surety for the whole defalca¬ 
tion ; and, unless it be expressly so stipu¬ 
lated, delay in examining the clerk’s ac¬ 
counts, or any conduct short of stipulated 
indulgence, will not release a surety from 
liability even in equity. 5 B, ^ Aid, 187. 

MASTERS OF THE COMMON LAW 
COURTS. There are five masters on the 
plea side of each of the courts of Queen’s 
Bench and Excheouer, and also in the 
Common Pleas. They are appointed by 
7 Wm. IV. and I Viet,, c. 30, and their 
duties are to tax costs, compute damages, 
attend the Judges in court, &c. R, H,, 
32 Geo. III.; 4 T. R. 680., Q. jB. 

MASTER OF THE CROWN OFFICE, the 
Queen’s coroner and attorney in the cri¬ 
minal department of the Court of Queen’s 
Bench, who prosecutes at the relation of 
some private person or common informer; 
the Crown being the nominal prosecutor. 
See Crown Offick. 

MASTER OF THE FACULTIES, an officer 
under the archbishop, who grants licences 
and dispensations, &c. 

MASTER OF THE HORSE, the third great 
officer of the royal household, being next to 
the Lord Steward and Lord Chamberlain. 


He has the pririlege of making use of say 
horses, footmen, or pages belonging to the 
royal stables. 

MASTER OF THE MINT, an officer who 
receives bullion from the goldsmiths, aid 
pavs them for it, and oversees every thug 
belonging to the mint. He is usually esUed 
the warden of the mint. 

MASTER OF THE ORDNANCE, a grest 
officer, to whose care all the royal ordnance 
and artillery is committed. 39 Eke., c. 7. 

MASTER OP THE ROLLS Imagister rote- 
lorvm]. The chief of a body of officen 
called the Masters in Chancery, of whom 
there are eleven others, including the Ac¬ 
countant-General. He is the Judge of tbe 
equity court, which ranks next to that of tbe 
Lord Chancellor, and has tbe keepiog of the 
rolls and grants which pass the Great Seal, 
and the records of tbe Chancery. All orders 
and decrees hy him made, except sneh at by 
the course of the court were appropriated to 
the Great Seal alone, shall be deemed to be 
valid, subject, nevertheless, to be discharged 
or altered by tbe Lord ChanceUor, audio as 
they shall not he enrolled till the same are 
signed by the Lord Chancellor. 3 Geo. Ilf 
c. 30. But by 3 & 4 Wm. IV., c. 9-f, he is 
specially directed to hear motions, pleas, snd 
demurrers, as well as causes generally. 

MASTER AND SERVANT, a relation 
founded in convenience, whereby a person 
calls in tbe assistance of others, where bis 
own skill and labour will not be sufficient to 
carry out his own business or purpose. 
Servants are of several descriptions:— 
1st. Servants in husbandry, termed la¬ 
bourers. These are placed, by virtue of 
several statutes, under the contronl of mt- 
gistrates, who have power to regulate tbeir 
hours of work and amount of. wages, and 
of compelling tbe payment thereof in money 
and not in goods, and prescribing poniib- 
meiit for misconduct. Servants in hus¬ 
bandry are very generally hired by the year, 
as from Michaelmas to Michaelmas, and 
tbit is an entire hiring for a year; and, 
unless otherwise stipulated, no wages are 
payable until the end of tbe year. Tbs 
3 o 4 Win. IV., c. 103, regulates the la¬ 
bour of children and young persons in tbe 
mills and factories of the United Kingdom. 
A master cannot, by way of correction, even 
moderately beat his servant or labourer in 
husbandry, or otherwise, as he might bh 
child or apprentice; and if he do, the ser¬ 
vant may lawfully depart or obtain his dis¬ 
charge by application to a justice, and 
support an action for tbe battery. I1ie ex¬ 
ception is as to soldiers and sailors, which is 
allowed from the necessity of laiger powers 
to preserve discipline and prevent mutioT. 
6 & 6 Wm. IV., e. 19. Ckmsult Bem'i 
Justice, til. “ Servants.** 

2 ad. Servants in particular trades. These 
are also subject to the controuiof the magis¬ 
trates, under several acts, some of them 
confined to particular trades, as the silk, 
cloth, woollen, Huen, fustian, cotton, iron. 
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leather, bat, lace, dock, paper, tailor, ahoe- 
maker, and other trades; and disputes 
between master and serrants in husbandry, 
artificers, calico printers, handicraftsmen, 
miners, colliers, keelmen, pitmen, f^lass- 
lilowers, and other lahonrers in general, are 
regulat^ by sereral more general acts. 
Ttiey will be found collected in Bwm*t 
Justice^ tit. Servants,^* 

3. Menial or domestic servants. If no 
terms be stipulated, it is considered a hiring, 
with reference to the general understancUng 
on the subject, that is, a continuing service, 
until the expiration of a month’s warning 
giren by either party. In the case of a 
domestic servant hired in the usual way, it 
appears to have been considered that he is 
entitled to his wsges op to the time he 
actually serves, though he die or do not 
continue in the service the whole year, 
either for misconduct or otherwise, but not 
to any wages after the time of such dis¬ 
charge (6 T, R, 226). A master cannot, 
without express stipulation, deduct from the I 
wages the value of articles broken or lost by 
a servant's want of care, however gross j 
(4 C»mp» 134). If a yearly servant be dis- ! 
missed before the year expires, for misconduct 
which will justify his diamissal, the servant 
is not entitled to any wages even for any 
part of the time during which he served 
(6 Car, 4r P. 16). 

It is not legally compulsory on a master 
nr mistress to give a discliarged servant any 
character; and no action is sustainable fur 
the refusal; but if a character be given, it 
must accord %vith the truth $ for if a false 
goodcharacter be given, and the servant after- 
wanls rob his new master, the person who 
gave such false character is liable to an 
action, and to compensate for the entire 
low; and be is liable to punishment in cer¬ 
tain cases of false character, under 32 Geo. 
111., c. 66. And if a bad character be un¬ 
truly and maliciously given, the parly giving 
it will be liable to an action for defamation, 
though, until the untruth of the character 
given and express malice have been proved, 
the communication is presumetl to have 
been privileged, and no action ia sustain¬ 
able (8 B. ^ C. 578). 

A master is, in general, liable, civilly, and 
sometimes criminally, for torts committed 
by bis servant in the course of or under 
colour of his employ, but be is not liable for 
the wilful misfeasauce of his servant, who 
has wholly lost sight of hia duty (1 
106). 

Master of a ship, the person intrusted 
with the care and navigation of a ship. 

No one is qualified to he the master of a 
British ship, unless he be a natural born 
British subject, or naturalized by act of 
Parliament, or a denizen by letters of deni¬ 
zation, or have become a subject of her 
Majesty by conquest, cession, &c., and have 
taken the oath of allegiance $ or a foreign 
seaman who has served three years, in time 
of war, on board of her Majesty’s ships* 


The master of a ship is the confidential 
servant or agent of the owners; and in 
conformity to the rules and maxims of the 
law of England, the owners are bound to 
the performance of every lawful contract 
made by him relative to the usual employ¬ 
ment of the ship. 

From this rule of law it follows that the 
owners are bound to answer for a breach 
of contract, though committed by the master 
or mariners against their %vill, and without 
their fault. Nor can the expediency of this 
rule be doubted. The owners, by selecting 
a person as master, hold him forth to the 
public as worthy of trust and confidence. 
And in order that this selection may be 
made with due care, and that all opportu¬ 
nities of fraud and collusion may be obvi¬ 
ated, it is indispensable that they should be 
made responsible for his acts. 

The master has power to hypothecate or 
pledge both ship and cargo for necessary 
repairs executed in foreign ports during the 
course of the voyage; but neither the ship 
nor cargo can be hypothecated for repairs 
executed at home. 

The master has no lien upon the ship for 
his wages, nor for money advanced by him 
for stores or repairs. 

The fanaster is bound to employ bis whole 
time and attention iu the service of his em¬ 
ployers, and is not at liberty to enter into 
any engagement for his own benefit that 
may occupy any portion of his time in other 
concerns; and therefore, if be do so, and 
the price of such engagement happen to be 
paid into the bands of his owners, they may 
retain the money; and he cannot recover 
from them. 

During war, a roaster should be particu¬ 
larly attentive to the regulations as to sailing 
under convoy; for, besides bis responsibility 
to his owners or freighters, he may be pro¬ 
secuted by the Court of Admiralty, and fined 
in any sum not exceeding 500/., and intpri- 
soned for any term not exceeding one year, 
if be wilfully disobey the signals, instruc¬ 
tions, or lawnil commands of the commander 
of the convoy, or desert it without leave. 
43 Geo. ///., c. 160. 

A ]>eiia]ty of 25/. is imposed on every 
master of a vessel, who, having, on account 
of sickness, left any seafaring man at any 
foreign port or place, shall neglect or refuse 
to deliver an account of the wages due, and 
to pay the same. 5 & 6 fFm. JV., c. 19. 

The law makes no distinction between 
carriers by land and carriers by water. The 
master of a merchant ship is, in the eye of 
the law, a carrier, and is as such bound to 
take reasonable and proper care of the goods 
committed to bis charge, and to convey them 
to the place of their destination, barring only 
the acts of God, and the Queen’s enemies. 
Every act which may be provided a;;ain8C by 
ordinary care renders the master responsible. 
He would not, for exiimple, be liable for 
damage done to goods on board, in conse¬ 
quence of a leak in the ship occasioned by 
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the violence of the tempest, or other ae- 

< cident, but if the leak were occasioned by 
rats he would be liable, for these might have 
been exterminated by ordinary care, aa by 
putting eats on board, &c. On the same 
priuciple, if the master run the ship in fair 
weather against a rock, or shallow known to 
expert mariners, he is responsible. If any 
injury be done to the cargo by improper or 
careless stowage the master will be liable. 
Abbott on Shipping, pt. ii. c. 2; Me CuUoch*s 
Comm, Diet, 

MASTER OF THE TEMPLE, the chief ec- 
clesiastical minister of the Temple Church, 
London. 

MA8URA, a decayed house; a wall; the ruins 
of a buildinif; a certain miaiitity of lands, 
about four oxgangs. Old Reeords, 

MATCH-MAKER, one who contrives mar¬ 
riages. 

MATE, the deputy of the master in a merchant 
ship, taking, in his absence, the command. 
There are sometimes only one, and some¬ 
times two, three, or four mates in a 
merchantman, according to her size, de¬ 
nominated first, second, third, &c., mates. 
The law, however, recognizes only two 
descriptions of persons in a merchantman— 
the master and mariners; the mates being 
included in the latter, and the captain being 
responsible for their proceedings. 

In men-of-tvar the officers immediately 
subordinate to the captain are called lieute¬ 
nants. But the master or officer whose 
peculiar duty it is to take charge of the 
navigation of the ship, has certain mates 
under him selected from the midshipmen. 
The boatswain, gunner, carpenter, &c., have 
each their mates or deputies taken from the 
crew. Me CullochU Comm, Diet, 

MATELOTAGB, the hire of a ship or boat. 
Ctile, 

MATERIAL EVIDENCE, any testiroon]^, 
which is necessary in support of, though it 
does not go to the entire, cause of action. 

MATH, a mowing. 

Matricide, slaughter of a mother. 

MATRlCULA, a register of the admission of 
officers and persons entered into any body or 
society, whereof a list is made; hence those 
who are admitted into our universities are 
said to be matriculated. It is also a kind of 
alins-hoiisp. 

MATRIMONIAL CAUSES, injuries respect¬ 
ing the rights of marriage. They are a 
branch of the ecclesiastical jurisdiction. 

They are either;— 

1. Caut€B jactUationii matrimonii^ as when 
one of the parties boasts or gives out that 
he or she is married to the other, whereby a 
common reputation of their marriage may 
ensue. The party injured may libel the 
other In the spiritual court, which will enjoin 
a perpetual silence on that head. 

2. Restitution of conjugal rights. A suit 
for this is brought when a husband or wife is 
guilty of the injury of living apart from the 
other without any sufficient reason. The court 
will compel them to come together again. 


3. Divorces, which are either a awsid et 
there, or a vinculo matrimonii, 

MATRIMONIAL CROWN, a grant by which 
the husband of the Scottish queen acquired 
the right to assume the title of king, to bare 
his name stamped upon the coin, and to sign 
all public instruments together with the 
queen. In such cases the subjects took as 
oath of allegiance to him ; his authority b^ 
came, in some measure, co-ordinate with tint 
of the queen, and without his signature no 
public deeds seem to have been considered 
as valid. Encge, Lend, 

Matrimonia dthent eate Ubera ,—(Marriagei 
ought to be free). . 

MATRIMONIUM, the inheritance descending 
to a man er parte matrh (from bis mother). 

Afafrimonitim aubsequens tottU peeeatum prmet* 
dens, Jur. Civ.—(Subsequent marriage cures 
preceding criminality). 

Matrimoninm subsequens legitimes fecit quad 
saeerdotium, non quoad successionem, propter 
eonsuetudinem regni qum se habet in css/rs- 
rium. Co. Lit. 345.—(A subsequent mar¬ 
riage makes the children legitimate as farss 
relates to the priesthood, not as to the socres- 
sion, on account of the custom of the king¬ 
dom, which is contrary thereto.) 

MATRIMONY, marriage; the nuptial state; 
the contract of man and wife. 

MATRIX ECCLESIA, the mother diurch. 

MATRON, a married woman; a mother of a 
family. 

MATRONS,/coy of, a Jury of twelve dkerm 
women, directed by the Judges to enquire 
into the fact when a* woman is capitally con¬ 
victed, and pleads her pregnancy. This pics, 
though it cannot be made in atay of ji^- 
ment, may be urged in respite of execution. 
If the jury find that she is with child, exe¬ 
cution shall be stayed generally to the next 
session, and so from session to session till 
either ^e woman be delivered, or proves, bg 
the course of nature, not to have been with 
child at all. But, if she once have the 
benefit of this reprieve, and been delivered, 
and afterwards become pregnant again, she 
shall not be entitled to the benefit of furtbrr 
respite for that cause; for she shall not, hr 
her own incontinence, evade the sentence of 
justice. 

Also, if a widow feign herself with child, 
in order to exclude the next heir, and asap- 
posititious birth is suspected to be intended, 
then, upon the writ de ventre insoiciendo, a 
jury of women will be iinpanellea to try the 

Q uestion, whether with child or not. See 
1b Vbntrb Inspicienoo. 

Matter in leg ne serra mise in bomtehf dd 
jurors, Jenk. Cent. 180.—(Matter of liw 
shall not be put into the mouth of the jororr.j 
Maturiora sunt vota muliemm quam vironm, 
6 Co. 71*—(The promises of women are 
prompter than those of men*) 

Maundy Thursday [dies mandati, uu 

the day of the command], the day on which 
princes give alms. 

MAXIM [m<i«tmvjii,Lat.3, an axiom; ageacfal 
principle; a leading truth. 
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Maxims of the law are hohien fur law; 
and all other cases chat may be applied to 
tbem shall be taken for i^ranted. l/ai/. 11. 

Mfutime ita dieia tfuia muatima eti iju» digniiai 
et eertiaima guciariiag, atque quod 
fW 9mttUni9 probetur. Co. Lit. II.—(A 
maxim is so called because iis disunity is 
chiefest, and its authority the most certain, 
and because universally approved by all.) 

Mosimb pQci itttii conirgrin^ vU ei ia/arta. Co. 
Lit. 161.—(Force and injury are chiefly cun- 
trary to peace.) 

Maiimus errorh popului magigter. Bacon.— 
(The people is Che ft^eatest master of error.) 

MAYHEM, the deprivation of a member pro¬ 
per for defence in fiifht, and which is not 
only an arm, lejt. fln^er, eye, or a foretooth, 
bat also some others; yet not, as it has been 
said, a jaw. tooth, or the ear, or a nose, be- 
caase they have been supposed to be of no 
use in fij^bcinfi^. One remarkable circum¬ 
stance peculiar to an action for mayhem is, 
tbat the court may, on view of the wound, 
afterwards increase the damasres awarded 
by the jury. 3 Snlk. 115; 7 iF. and 
I yict., c. 85, § 4, 

MAYOR [according to some etymoloii^ts this 
word ^vas anciently written meyr, comes 
from the British mirei, to keep, or l^rom the 
uld English siarer, power, ana not from the 
Latin majtir] . The annual chief ma^tl^^rate 
of a corporation, who, in London and York, 
is called Lord Mayor. 

Mayors of corporations are justices of the 
peace pro iempore. Their powers and 
duties depend generally on the provisions 
of charters, corporate usages, or express 
enactments in acts of Parliament. 

The 9 Qeo. IV., c. l/y substitutes a 
declaration in lieu of the sacramental test. 
See 3 & 4 Wm. IV., c. 31, which prevents 
elections taking place on Sundays. As to 
elections under the Municipal Act, consult 
the act iteelf, 5 & 6 Wm. JV., c. 76. A 
mayor is to hold office until its acceptance 
by bis successor, 6 & 7 Wm. IV., c. 105, § 
4. As to the re-election of mayor, 8ee3 & 4 
Viet., c. 47; and 6 & 7 Viet., c. 89. 

MAYORAL'FY, the office of a mayor. 

Mayoress, the wife of a mayor. 

MKAD or MEADOW [nuede. Sax.], ground 
somewhat wate^, not ploughed, but covered 
'viih grass and flowers. Encyc, Land, 

MEAL41ENT, a rent formerly paid in meal. 
PhiUips. 

mean or MESNE [medhu-^, a middle be- 
tween two extremes, whether applied to 
persons, things, or time. Sec Mxsnb. 

MKASE [mesiiki^Mm], a messuage or dwell- 
ing-hou«e; also, lidf of a tliuusaiid. 

MEASON-DUE [maiton do Dteu], a house of 
God; a monastery ^ religious house or hos¬ 
pital. 

Measure [menoura, Lat.], that by which 
anything is measured; the rule by which 
anything u adjusted or proportioned. 

'llie sovereign, as the arbiter of com¬ 
merce, has the regulation of weights and 
measures. By 5 Gco. IV., c. 74,6 Geo. IV., 


c. 12, and 5 & 6 Wm. IV., c. 63, repealing 
the former acts on the subject, standards are 
fixed for length, weight, and capacity; and 
it is provided that all contracts for sale, by 
weight or measure, where no special agree¬ 
ment is made to the contrary, shall be taken 
to refer to the standards so established. It 
18 dso enacted, that all articles sold by 
weight shall be sold by avoirdupois weight, 
except gold, silver, platina, diamonds, or 
other precious stones, which may be sold by 
troy weight; and drugs which, when sold 
by retail, may be sold by apothecaries* 
weight. 

MEASURER or METER, an officer in the 
city of London, who measured wooUen 
clothes, coals, &c. See Alnagbr. 

MEASURING MONEY, a duty which some 
persons exacted, bv letters patent, for every 
piece of cloth made, beaides alnage. It is 
abolished. 

ME DERI A, a house or place where metheglin 
or mead was made. Old Roeordo. 

MED-SCEAT, a bribe; hush money. Anc, 
Inst, Eng, 

MEDFEE, a reward; a bribe; that which is 
given to boot. Scott. 

MEDli^: ET INFlMiE MANUS HOMI- 
NES, men of a mean and base condition. 
Blount. 

MEDIANUS HOMO, a man of middle for- 
tune. 

MEDIATE TESTIMONY, secondary evi¬ 
dence : which see. 

MEDIATORS OF QUESTIONS, six persons 
authorised by statute, who, upon any ques¬ 
tion arising among merchants, relating to 
unmerchantable wool, or undue packing, 
&c., might, before the mayor and officers of 
the staple, upon their oath, certify and settle 
the same; to whose order and determination 
therein the parties concerned were to give 
entire credence, and to submit. 27 Edw. III., 
9t. 2, c. 24. 

MEDICAL JURISPRUDENCE, forensic 
medicine: which see. 

MEDICAL PRACTITIONER. By 6 & 7 
Win. IV., c. 89, it is provided, that when¬ 
ever it shall appear to a coroner that a de¬ 
ceased was attended at his death, or during 
his last illness, by any legally qualified me¬ 
dical practitioner, he may issue his order 
for the attendance of such practitioner as a 
witness at the inquest; and where the 
deceased svas not so attemled, an order for 
the attendance of any legally (qualified me¬ 
dical practitioner, being at the time in actual 
practice, in or near the place where the 
death happened; and the coroner may 
also direct the performance, by the medical 
witness or witnesses, of a post mortem ex¬ 
amination, with or without an analysis of 
the contents of the stomach or intestines, pro¬ 
vided, however, that if any person shall state, 
on oath, before the coroner, his belief that 
the death was caused entirely or in part by the 
improper or negligent treatment of any person, 
such persbn shall not be allowed to j^erform 
or assist at . the post mortem examination. 
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It is also enacted, that where it shall aippear 
to the majority of the jury that the cause of 
death has not been satisfactorily expladned 
by the witnesses in the first instance, they 
may name to the coroner, in writing, any 
other legally qualified practitioner or prac- 
tiimers, and require their attendance as wit¬ 
nesses, or for the performance of a post 
mortem examination, whether one shall nave 
been previously performed or not. And 
further, that all such medical witnesses shall 
be allowed remuneration for their attendance 
and trouble, and on the other hand shall 
forfeit 51. for every neglect to obey an order 
for their attendance, with a proviso, how* 
ever, that when the death took place in any 
public hospital or infirmary, or any county 
or lunatic asylum, no such remuneration 
shall be allowed to any person whose doty it 
was to attend the deceased as a medical 
officer of such institution. 

For some valuable hints as to the conduct 
of medical witnesses, consult Beci*s Med. 
Jurisp,, tit. Medical Evidence.*^ 

MEDIETAS LINGUAE. SeeDs Mbdibtate 
Lingub. 

MEDIO ACQUIETANDO, a judicial writ to 
distrain a lord for the acquitting of a mesne 
lord from a rent, which he had acknowledged 
in court not to belong to him. Reg. Jur. 
129. 

MEDITATIO FUG^, an intention of flight. 
Scotch Phrase. 

MEDLEFE, MEDLETA, MEDLETUM 
[mesfer, Fr., to meddle], a sudden scolding 
at and beating one another. Bract. 1. ili. 
c. 35. 

MEDSYPP, a harvest supper or entertainment 
iriven to labourers at harvest home. Cowell. 

MEETING-HOUSE ACT, the 7 & 8 Viet., 
c. 45. 

MEGBOTE, a recompense for the murder of 
a relation. Saxon fFord. 

MEIGNE or MAISNADER. a family. 

MEINY, MEINE, or MEINIE, the royal 
household ; a retinue. 

MELDFEOH, the recompense due and given 
to him who made discovery of any breach 
of penal laws committed by another person, 
called the promoter’s (t. e., informeris) fee. 
Leg. Mw. c. 20. 

Melteur serra prize pour le rog. Jenk. Cent. 
192.—(The best shall be taken for the king.) 

MELIUS INQUIRENDUM, a writ that lay 
fur a second enquiry, where partial dealing 
was suspected ; and particularly of what 
lands or tenements a man died seized, on 
finding an office for the king. F. N. B. 255. 

Metior debit nomen rei. Bacon.—(The better 
gives a name to a thing.) 

Melior est justitin verkpreeveniens, quam seeer^ 
puniens. 3 Inst. Epil.^Justice truly pre¬ 
venting is better than severely punishing.) 

Metior est condUio possidentis et rei quam acto~ 
ris. 4 Inst. 180.—(The condition of the 
possessor is the better; and that of the 
defendant than that of the plaintiff.) 

Melitvr est conditio possidentis, ubi neuter jus 
habet. Jenk. Cent. 118.—(The condition 


of the possessor is the better, whm hrither 
of the two have a right.) 

Melioretn conditionem ecelesiec suse fscere ps^ 
test prselatus, deteriorem nequaqusm. 

Lit. 101.-—(A bishop can make the cosditioB 
of his own church better, but by no mesas 
worse. 

MeUorem conditionem suam fscere potest minx, 
deteriorem nequaquam. Co. Lit. 337-- 
minor can make his omto condition better, 
but by no means worse.) 

Melius est omnia mala pati quam mala esnsen 
tire. 3 Inst. 23.—(It is better to lofier 
every ill than to consent to ill.) 

Melius est recurrere quam math currere. f 
Inst. 176.—(It is better to recede thia to 
proceed badly.) 

Melius est in tempore oceurrere, quam put 
causam vulneratam remedium qumrere. 2 
Inst. 299.—(It is better to restrain in fisc 
than to seek a remedy after injury ioflicteL) 

xMEMBERS OF PARLIAMENT. SeeHorif 
OF Lords and Housb or Commons. 

MEMORIAL, that which contains the puti- 
culars of a deed, &c., and is the instranint 
registered, as in the case of an annotty, 
which mast be registered. 3 Sugd. V.l^F 
350; and see Judombbt. 

I MEMORY, time of. By Statute Westminstfr 

' the First, 3 Edw. I., a.d. 1276, the time of 
memory was limited to the reign of Richard 
lit, Jnly 6th, 1189. But now see the Pre¬ 
scription Act, 2 & 3 Wro. IV., c. 71- 

MENACE, a threat. 7 & 8 Geo. IV., e. 
89, § 6. 

MENAGIUM, a family. 

MENDLEFE. See MBOLsrs. 

MENIALS [msenia, Lat., walls], those ser¬ 
vants who live within their master’s walls. 
Termes de Leg. 

MENS A, patrimony, or goods, and necesarr 
for liv^ibood. 

MENSA ET THORO, dlooree h. Sec a 
Mensa et Thoro. 

MENS ALIA, such parsonages or spiritaai 
livings as were united to the tables of re¬ 
ligious houses, and called menssi benrfui 
among the canonists. 

Mens testatoris in testamentis spectaada ett. 
Jenk. Cent. 277**-(The testator's intentioa 
is to be regarded in wills.) 

MENSURA DOMINI REGIS, or MENSU- 
RA REGALIS, the royal standard measure, 
according to which all measures were to tic 
made, which was kept by the clerk of tbe 
House of Commons. But see Mbasuee. 

MENTAL ALIENATION, insanity. 

It was remarked some years back by 
Esquirol, that insanity belongs almost ex¬ 
clusively to civilized nations. That it sbouM 
do so is an inference which we might almost 
draw h priori. In a savage state the i&iod 
is uncultivated, its reasoning powers unde¬ 
veloped, and consequently free from tbe 
various exciting causes which are perpetuslif 
operating on highly cultivated minds. Is 
civilized life we may be said to beat out or 
expand our brains, and thus expose a more 
extended surface to the action of extensl 
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causes, than those who are actuated only by 
the ordinary eicitemeots of the natund 
wauls and appetencies. Dr. Prichard U 
disposed to think that congenital predispo¬ 
sition, so povverfiil a cause of insanity in 
civilized life, is wanting in the uncisilized 
state,* and it is not going too far to suppose 
that as we see in re6n^ states of society 
varieties of structure created, morbid varie¬ 
ties of organization may be increased or 
multiplied. There are many diseases, con¬ 
stitutional in civilized life, wholly unknown 
in the savage state. 

Some writers,*’ ssys Fotille, “ have 
endeavoured to turn altogether from the 
investigation of the material organic cause 
of madness, resting on the belief that tliis 
is not a physical or material disease, but 
rather a disease of the soul. 

**Thi8 extraordinary proposition is evi¬ 
dently an absurd profession of materialism: 
is it not in fact to deprive the soul of its 
most noble attributes, to degrade and debase 
it to the level of matter, to suppose it sus¬ 
ceptible of alteration ? 

**The soul should be a stranger to our 
researches ; but considering the brain as 
the material inatrument of its manifestation, 
as the organ of intelligence, we seek in this 
organ the cause of the derangement which 
occurs in its functions.” 

Pinel placed the primary seat of insanity 
in the stomach and intestines, from which 
he sufmosed it radiated, and ultimately de¬ 
ranged the understanding; he afterwards, 
however, was inclined to give up all hope 
of ever being able to account for it by pa¬ 
thological appearances. 

It is one of those metaphysical subtleties, 
so prevalent on the subject of insanity, that 
the acts of an insane mind are iwooluntary. 
It certainly can be of little practical conse¬ 
quence what epithet is applied to the acts of 
a mind admitted to be insane; though it 
seems to be an abuse of language to call any 
act involuntary which proceeds from a per¬ 
son's own free will. The exercise of the 
will may be greatly influenced by the condi- ; 
tion of the mind, even to such an extent as 
to deprive a person of all criminal responsi¬ 
bility. But this does not necessarily prove 
iasani^, nnless, for instance, every man who 
commits a criminal act under the influence 
of strong passions, is considered as insane. 
The objection to this distinction is, that it 
is used at a test in the decision of doubtful 
cases, every one being left to decide as he 
pleases what acts are voluntary, and what 
involuntary. 

A carious application of the distinction is 
made by Mr. Shelford in his work on luna¬ 
tics (ix/rod. xlix.), when speaking of sui¬ 
cide— 

The art with which the means are often 
prepared, and the time occupied in planning 
them, seem to mark it [suicide] as an act of 
deliberate volition; hut the acts of an insane 
mind are involuntary, and not voluntary; 
therefore, the question must always revert 


to what was the real condition of the mind 
when suicide was committed.” 

If the preparation for the suicidal act be 
so indicative of that volition which is exer¬ 
cised by sound minds only, it is not very 
clear by what process of logic from these 
two propositions would be drawn the con¬ 
clusion, that the "question must always 
revert to what was the real condition of the 
mind when suicide was committed.” 

This calls to mind a character com¬ 
memorated in a work which appeared a few 
years since, called the " Clubs of London,” 
who was remarkably addicted in his discourse 
to that species of reasoning, denominated by 
logicians the nom 9equitur^ " tlie weather is 
uncommonly fine this morning,” he would 
say, " tkefe/ore^ I shall go home, and not 
stir out of my house the whole day.” Ray*$ 
Med. Jwritp., ef Ineanity^ 23. 

Before an individual can be accounted 
sane on a particular subject, it must appear 
that he re^rds it correctly, in all its relations 
to right and wrong. The slightest acquain¬ 
tance with the insane will convince anv one of 
the truth of this position. In no school of 
logic, in no assembly of the jnst, can we 
listen to closer and shrewder argumentation, 
to warmer exhortations to duty, to more 
glowing descriptions of the beauty of virtue, 
or more indignant denunciations of evil doing 
than in the hospitals and asylums for the 
insane. And yet many of these very people 
may make no secret of entertaining notions 
utterly subversive of ail moral propriety; 
and, j^rhaps, are only waiting a favourable 
opportunity to execute some project of wild 
and cruel violence. The purest minds cannot 
express (trotter horror and loathing of 
various criioes, than madmen often do, and 
from precisely the same causes. Their ab¬ 
stract conceptions of crime, not being per¬ 
verted by the influence of disease, present 
Us hideous outlines as strongly defined as they 
ever were in the healthiest condition; and tiie 
disapprobation they express at the sight 
arises from sincere and honest convictions. 
The particular criminal act, however, be¬ 
comes divorced in their minds from its re¬ 
lations to crime in the abstract 2 and, being 
regarded only in connexion with some 
favourite object, which it may help to 
obtain, and which they see no reason to 
refrain from pursuing, is viewed, in fact, as 
of a highly laudable and meritorious nature. 
Herein, then, consists their iiisauity, not in 
preferring vice to virtue, in applauding crime 
and ridiculing justice, but in being unable to 
discern the essential identity of nature, be¬ 
tween a particular crime and all other crimes, 
whereby they are led to approve what, 
in general terms, they have already con¬ 
demned. 

It is a fact not calculated to increase our 
faith in the march of intellect, that the very 
trait peculiarly characteristic of insanity has 
been seized upon as conclusive proof of 
sanity in doubtful cases; and, thus the in¬ 
firmity that entitles one to protection is 
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tortored into a ^ood and sufficient reaion 
for completing bis rain. Bay, 

The preposterous distinction between civil 
and criminal cases rise in pnctme to 
one of the most curious and startling incon. 
aistencies that human legislation ever pre¬ 
sented . Wbile tbe m ental i m pairment is yet 
slight, comparatively, and the patient is quiet 
and peaceable, the law considers him in¬ 
capable of managing himself or his worldly 
aflatrs, and provides him with a guardian, and 
a place in the wards of an hospital; but, 
when the disorder has proceeded to such a 
height as to deprive the maniac of all moral 
restraint, and precipitate him on some deed 
of violence, he is to be considered as most 
capable of perceiving moral distinctions, and 
consequently most responsible for bis 
actions. 

Jurists, who have been so anzioos to ob¬ 
tain some definition of insanity, which shall 
embrace every possible case, should under¬ 
stand, that such a wish is chimerical from the 
very nature of thini^. Insanity is a disease, 
and, as is the case with all other diseases, the 
fact of its existence is never established by 
a single diagnostic symptom, but by the 
svhole body of symptoms, no particular one 
of which is present in every case. To dis¬ 
tinguish the manifestations of health from 
those of disease requires the exercise of 
learning and judgment; and, if no one 
doubts this proposition, when stated in re¬ 
ference to the bowels, the lungs, the heart, 
the liver, the kidneys, &c., what sufficieut or j 
even plausible reason is there why it should 
be doubted when predicated of the brain ? j 

The functions of those organs proceed 
with the regularity and sameness of clock- 
work, compared with the ever-varying and 
unequal phenomena of this, and yet there 
are persons, who assume a magisterial tone 
in writing or talking of the latter, who would 
defer to a tyro’s judgment in whatever con¬ 
cerns the others. If, when anxious to know 
all we can, respecting a disease of tbe lungs 
or stomach, we repair to those who have a 
high and well-founded reputation in the 
pathology of those parts, why adopt tbe 
converse of this rule in regard to diseases of 
the brain? No reasonable person would 
desire to set up an insuperable harrier be¬ 
tween the domain of professional knowledge 
and that of common sense and common in¬ 
formation ; but, it is not .too much to insist, 
that facts, established by men of undoubted 
competence and good faith, should be re¬ 
jected lor better reasons than the charge of 
** groundless theory.” Ibid, 46. 

It is a curious fact, that many benevolent 
people in tlieir desire to palliate the sins of 
criminals hate inculcated the same principle 
which Lford Hale entertained, being that all 
crime is the offspring of partial insanity, for 
the purpose of drawing from it, a very 
different inference. Hale’s inference was 
that partial insanity furnishes no excuse for 
crime. The logic by which such opposite 
conclusions are arrived at, is certainly not 
unworthy tbe days of Dun f$cotus or Thomas 


Aquinas. Says the latter; crime mmt be 
punished; but all crime proceeds freta 
madness, therefore, madness foanishes no 
exemption from puDuhinent. Says tbe 
former: madmen are not respoasihle for 
their criminal acts; but madness is tbe 
source of all crime, therefore, madmea aud 
criminals are equally irresponsible and ex¬ 
empt from pnoishmeot. Which of these two 
precioos specimens of human subtlety, can 
claim the triumph of absurdity, it would m 
be easy to determine. Ray on Imsmuty, 47. 

There is one operation of the commoo 
law, which is justly a cause of complaint, 
namely, that by which lunatics, even when 
under guardianship, are subject to he im¬ 
prisoned like others, in default of satisfyinir 
a civil execution obtained against them; 
because whether such imprisonment be cea- 
sicleredasa penal ora merely coercive measurr, 
it is altogether inapplicable to the insane. It 
cannot coerce one who has no control ottf 
his own property, and whose mental condi- 
tioB is supposed to lie such that he is nnablf 
to see any relation between the means and 
the end; and to punish a person for what be 
himself had no agency whatever in doiag* i* 
a violation of the first principles of justice. 
To incarcerate some madmen in a comiBOD | 
gaol would, in all probability, aggravate their 
disonler, and if the confinement were pro¬ 
tracted to the extent which the law wuu'd 
allow, render it utterly incurable. 

All our knowledge of human nature, ill 
our experience of tbe past, forces us to tbe 
conclusion that the presence of mental alien¬ 
ation shonld be admitted in him who com¬ 
mits a crime without positive interest, wiib- 
oiit criminal motives, and without a reason¬ 
able passion. 

The subject was thus classified by Esqoi- 
rol, at least, in its main features:— 

1. Mania, an hallucination which extends 
to all kinds of objects, accompanied with 
excitement. 

2. Monomania, confined to a single or a 
small number of objects. 

3. Dementia, an incapacity of reasooio^ 
in consequence of functional disorder of tbe 
brain, not congenital. 

Dementia appears under two different de¬ 
grees of severity, which are designated u 
acute and chronic. 

4. Idiotism, congenital, from original md- 
conformation in the organ of thought. Id 
some countries this melancholy disease is 
not uncommon, and it has l>een particularir 
remarked in the Valais in Switzerland and 
Carinthia. In the former country the sub¬ 
jects of it are stvled Cretins. 

The most striking physical trait of idiot^> 
and one seldom wanting, is the diminutiTf 
size of the head, particularly of the anterior- 
superior portions, indicatinjg a deficiency of 
the anterior lobes of the brain. Its circuiD- 
ference, measured immediately over the or¬ 
bital arch and the roost prominent part of 
the occipital bone, is fixed by Gall, wh«e 
observations on this subject are entitled (o 
great confidence, at between Hi and HI 
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inched (5tir In FoncHonM, 329). The brain 
consequently equals that of a new-born in¬ 
fant ; that is, about one-fourth, one-6ftb, or 
one-sixth of the cerebral mass of an adidt’s 
in the fiiU enjoyment of his faculties. 

In imbecility the development of the moral 
and intellectual powers is arrested at an 
early {^od of existence. It differs from i 
idiocT, in the circumstance that while in 
the latter there is an utter destitution of 
every things like reason, the subjects of the 
former possess some intellectual capadty, 
though infinitely less than is possessed by 
the srreat mass of mankind. 

Mental deficiency is manifested under two 
different forms, which Hoffbauer desiraates 
by the terms imbecility {bUdmiui) and stu¬ 
pidity (dtcminfiet/). The former consists in 
a defect of the tn/enstfy, the latter in a 
defect of the extensUy, necessary to a sound 
sod healthy mind. By intensity is meant 
the power of tlie mind to examine the data 
presented to it by the senses, and therefrom 
to deduce correct judgments ; by its exten¬ 
sity, the mind perceives and embraces these 
data, and suffers none to escape—one, it 
may be added, is the reflective, the other 
the perceptive power. 

Hoffbauer, while he acknowledges the 
vpous and almost imperceptible shades of 
difference between one case of imbecility 
and another, has reduced its numberless 
gradations to five degrees, and those of stu¬ 
pidity to three. To them, as described and 
explained by him, he looks for the means of 
a consistent and rational application of the 
le^^al principles that should regulate their 
civil and criminal relation. It hardly needs, 
however, the high authority of Esquirol to con¬ 
vince us, that these distinctions are drawn with 
a minuteness and show of accuracy, that sa¬ 
vours more of the labours of the closet than of 
the riyid and faithful observation of nature. 

^ 5. Mcml Insanity, i. e,, a morbid perver¬ 
sion of the natural feelings, affections, in¬ 
clinations, temper, habits, and moral dispo¬ 
sitions, without any notable lesion of the 
iotellect, or knowing and reasoning faculties, 
and particularly without any maniacal hallu¬ 
cination. Consult the interestiug paper on 
insanity, by Dr. Prichard, in “ Cyc, ofPrac. 
Med.** The result of this species is various, 
io many it displays itself in an irresistible 
propensity to commit murder (homicidal 
monomania), in others to commit theft; 
while some are impelled to set fire to build- 
infi^s, often of the most venerable description. 
Their whole moral character is changed: 
the pious become impious; the liberal, 
penurious; the drunken, sober. 

On the subject of homicidal monomania, 

M. Esquirol has made some excellent and 
practical remarks. He divides the subjects 
of this form of insanity into three classes 
In the first group, the individuals who 
have the desire to kill, are incited by motives 
more or less chimerical; more or less con¬ 
trary to reason; their inianitv is obvious to 
every one. 


In the second group, the homicidal mono¬ 
maniacs have no known motives, either 
imaginary or real; the unfortunate indivi¬ 
duals who enter into this g;roup, being hur¬ 
ried on by a blind impulse, which they strive 
to resist, and so escape their destructive 
propensities. 

In the third group, the impulse is sudden, 
instantaneous, devoid of anything like reflec¬ 
tion, and stronger than the will; the act is 
committed without any motive whatever, and 
on some beloved olijects. 

These individuals now under consider¬ 
ation, essentially differ from criminals, with 
whom they have been confounded, and whose 
punishment they have been made to suffer. 

Monomaniacal homicides are isolated with¬ 
out accomplices to excite them by advice or 
example. Criminals, on the contrary, gene¬ 
rally have immoral comrades, and accom* 
plices aiding and assisting them. 

The doctrine of moral insanity has been 
as yet unfavourably received by judicial 
authorities, not certainly for want of suffi¬ 
cient facts to support it, but probably from 
that common tendency of the mind to resist 
innovations upon old and generally received 
views. 

" If,” observes Dr. Ray, a quarter of a 
century ago, one of the highest law officers 
of Great Britain pronounced the manifesta¬ 
tion of * systematic correctness* of an action, 
a proof of sanity sufficient to render all 
others unnecessary, it is not surprising that 
the idea of moral insanity has been consi¬ 
dered by the legal profession as having 
sprang from the teeming brains of medical 
theorists. In the fulness of this spirit, 
Mr. Chitty {Med. Jurisp. 352), declares, 
that * unless a jury should be satisfied that 
the mental faculties have been perverted, or, 
at least, the faculties of reason and judgment, 
it is believed that the party subject to such a 
moral insanity, as it is termed, would not he 
protected from criminal punishment ;* and 
m the trial of Howison, for the murder of 
the widow Qeddes, at King’s Cramond, Scot* 
land, two or three years since, moral insa¬ 
nity, which was pleaded in his defence, was 
declared by the court to be a 'groundless 
theory.* Such opinions, from quarters where 
a modest teachableness would have been 
more becoming than an arrogant contempt 
for the results of other men’s inquiries, in¬ 
voluntary suggest to the mind a comparison 
of their authors with the saintly persecutors 
of Galileo, who resolved by solemn statutes 
that nature always had operated, and always 
should operate In accordance with their 
views of propriety and truth.” Med.Jurisp. 
of Insanity, 45. 

5. Demonomania, a variety of melancholy 
arising from mistaken ideas on religious 
subjects. 

6 . Nymphomania, or furor uterinus, a 
raving mania of females, connected with a 
disorder of the generative organs. 

As to feigned and concealed insanity, see 
Simulated Insanity. 
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Tlie various diseases ioeluded in the i^ene- Jwriip. of Insmity), under two divisioni 
ral term insanity or mental deran^ment, founded on two very different coaditiotts 

has been thus arranged by Dr. Ray (Med. of the brain:— 


^Defective develope- 
I ment of the facul- 
I ties , 





I Lesion of the facul¬ 
ties subsequent to 
^ their developement 


Idiocy . 

-< 

^ImbecUity 


'‘Mania • 

Dementia 


{ 

. < 


1. Resulting from congenital defect. 


2. Resulting from an obstacle to the dere- 
lopement of the faculties superveuDg in 
infancy. 


1. Resulting from congenital defect. 

2. Resulting from an obstacle to the dew- 
lopement of the faculties supervening in 
infancy. 


Intellectual 


•{ 
•{2! 


1. General. 

2. PardaL 


General. 

Partial. 


{ 1 . Consecutive to mania, or injuries of die 
brain. 

2. Senile, peculiar to old age. 


Medical jurists treat of inferior degrees of 
diseased minds ; as the delirium of fever 
resembling mania; hypockoudriatit, like to 
melancholy; kaHucination, •• e., an idea re¬ 
produced by the memory, associated and 
embodied by the imagination; epilep$y^ 
tending to dementia; nostalgia^ a form of 
melancholy originating in despair, from being 
separated trom one’s native country; tafoci- 
catiout producing deUrium tremens, and the 
dementia of old age. 

In cases where the validity of testamentary 
dispositions is impugned on the ground of 
mental incapacity produced by delirium, or, 
indeed, by any other disorder, it is the prac¬ 
tice of the ecclesiastical courts not to confine 
their attention exclusively to the evidence 
directly relating to the mental condition of 
the testator, but to consider all the circum¬ 
stances connected with the testamentary act; 
for the object is not so much to settle the 
question of soundness or unsoundness in 
general, as it is in reference to that particu¬ 
lar act. The principle is—and it is one that 
is well-grounded in the common experience 
of men—that a person may be capable of 
testamentary acts, while technically and 
really unsound and incapable of doing other 
acts requiring much reflection and delibera¬ 
tion. Accordingly, his testamentary capa¬ 
city is to be determined in a great measure 
by the nature of the act itself. If it be 
agreeable to instructions or declarations 
previously expressed, when unquestionalily 
sound in mind; if it be consonant to the 
general tenour of bis affections; if it be 
consistent and coherent, one part with an¬ 
other, and if it have been olitaioed by the 
exercise of no improper influence; it will 
be established, even though the medical 
evidence may throw strong doubts on the 
capacity of the testator. On the contrary, 
where these conditions are absent, or are 


replaced by others of an opposite descrip¬ 
tion, it will as generally be annulled, however 
plain and positive may be the evidence in 
favour of the testator’s capacity. 1 Hsyy. 
Ecc. R. 266,677. 

The insane are disqualified from appear^ 
as witnesses in courts of justice, their in¬ 
competence being inferred from their men¬ 
tal unsouodness. The fact of ineomuetence 
to testify, however, is not necessaruy con¬ 
nected with that of insanity, and it would 
be far more correct to consider the former 
an independent fact to be established by s 
distinct order of proofs. The practice of 
Including an act of testifying with thit of 
performing business-contrac'ts, or other civil 
acts, is certainly not favoured by the present 
state of our knowledge of insani^, nor doei 
it approve itself to the common sense of 
mankind. 

Tho higher degrees of imbecility must of 
course disqualify a witness, but iu less sf- 
gravated furuis may not, under all circum¬ 
stances, have this effect. 

** Of an insane person,” says Evans 
(2 Pothier on Obligations, **it 

might, for defect of other evidence, merit to 
be considered whether, in civil cases at 
least, the testimony of such might not be 
admissible, upon points where his under¬ 
standing did not appear to be sul»ject to 
disturbance; it being well known that in 
many of these melancholy inatances, espe¬ 
cially when the result of some violent pas¬ 
sion, the party affected is entirely cool, clear, 
and collected in his ideas, and as free as 
other persons, from the delusions of a pet- 
verted imagination, in everything not con¬ 
nected with the cause of his insanity; wHh 
regard to persons who have only teroponiy 
fits of madness (those usually termed lunacy), 
and at other times are in all respects sound 
of reason^ these are then considered » 
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capable of testimony as of any other legal 
•ct." 

On the whole, we may conclude, with 
Georget, ** that it is necessary to know the 
patient, the character of his madness, his 
customary relations to surrounding objects, 
before we can know what degree of confi* 
dence to place in bis assertions.** 

The competence of old men, in the early 
stages of dementia, to testify, is a point fre- 
4 |urat]y discussed in courts of justice, and 
the want is sererely felt of some fixed prin¬ 
ciples that shall serre as a guide to correct 
decisions. In every stage of this affection, 
the impairment of the memory is more per- 
ceptible in regard to recent than remote im¬ 
pressions ; and it often happens that a per¬ 
son may hare a distinct recollection of things 
that occurred in his youth, while those of a 
month’s or a year’s date are but imperfect¬ 
ly remeiuberetl, if at ail. To test the 
strength of his memory respecting certain 
things, it is only necessary to ascertain if he 
remember Tarious other transactions of 
about the same date in which be was known 
to hare been engaged. If he can do this, it 
is a strung presumption in farour of his 
competency, if not, it is iiicnmbent on the 
party ofihring his testimony to show why his 
memory should hare been more faithful in 
the one case than the other. This is ren¬ 
dered still more necessary by the fact, that 
the weakness of mind incident to this con¬ 
dition makes its subjects more easily 
swayed by the suggestions of others, and 
leads them to beliere that they remember 
what they are told they ought to remember, 
or what tbev are assured they actually did 
remember till within a recent period. The 
•lightest examination will show bow much 
dependence can be placed on their recollec¬ 
tions of recent erents. Consult Ra^e Med, 
Jeriep, of Ineanity $ Beel^a Med. Jurisp,, tit. 
** Mental Mienationy* and Uwim on Men¬ 
tal Disorders. 

ME^mTlON, the act of lying; a falsehood. 

Menliri est contra mentem ire, 3 Buis. 260. 
—(To lie, is to go against the mind). 

MEPRfS, neglect; contempt. 

MER or MERE, a fenny place. 

MERA NOCTIS, midnight. Cowell, 

MERANNUM, timbers; wood for building. 
Old Records, 

MBRCABLE Imereor, Lat.], to he sold or 
bought. 

MERCANTANT, a foreign trader. 

MERCANTILE, trading; commercial; re¬ 
lating to traders. 

MERCAT [mercafitf, Lat.],market; trade. 

MERGATIVE, belonging to trade. 

MERCATURE, the practice of buying and 
Belling. 

MERCEDARY [mercedula, Lat., a small fee], 
one that hires. 

MERCEN-LAGE, the Mercian laws, which 
were observed in many of the midland 
counties, and those bordering on the prin- 
cipafity of Wales, the retreat of the ancient 
Britons. 


M6RCENARIUS, a hireling or servant. 

MERCHANT [merchand, Fr.], one who traffics 
Co remote countries. See Commbrcial 
Law. 

MERCHETA, the right of concubinage 
which certain lords had with their tenants* 
wives on their wedding night. See Bo¬ 
rough English. 

MERCIAMENT, an amerciament penalty, or 
fine. 

MERCIMONIATUS ANOLIiE, the impost 
of England upon merchandize. 

MERE RIGHT, the right of property. 

MERGER [merffo, Lat., to drown], the doc¬ 
trine of merger is simply this; that if two 
estates in realty vest in the same person in 
the ssme right, and without any other 
estate intermediate between them, the lesser 
is sunk or destroyed in the greater. Thus, 
if an estate for life, and a greater estate im¬ 
mediately expectant upon it, meet in the 
same person, the first estate is merged. If, 
however, one of the estates be vested in him 
as joint-tenant only, with others, as if he be 
joint-tenant of the first estate and sole 
tenant of the second, his share only will be 
merged, provided the two estates be vested 
in him by several conveyances (Co. lAtt. 
182, b). And if he be sole owner of the 
first estate, and joint-tenant of the second, 
his estates will be merged either for a whole 
or a part only of the tenement, according to 
the apparent intention with which the two 
estates were brought together. Thus, if A. 
and B., joint-tenants in fee, make a lease 
for life to 0., and C. afterwards surrender 
bis lease to A., C.*8 estate for life will 
entirely merge. And this takes place be¬ 
cause a surrender is a peculiar kind of con¬ 
veyance, and is only resorted to when it is 
intended that the estate of the surrenderor 
should merge in the estate of the surren¬ 
deree. But if G. convey bis estate to A. by 
such an assurance, as lie would have used, 
had be been to convey to a stranger, then 
the intention being apparently not to de¬ 
stroy the estate, one moiety only won Id 
merge. Consequently A. would be seised 
in fee of that moiety of the tenement, and 
of the other moiety, for the life of G., with 
reversion in fee to B. 

A roan may also have one of the estates 
in his wife’s right. Thus, if a woman be 
tenant for life, with remainder to a man in 
tail, and they intermarry, no merger will 
take place, for the husband has the life 
estate in his wife’s right, and the remainder 
in tail, in his own right. And so vice versd. 
If, indeed, the wife be tenant for life, and 
the reversion in fee be conveyed to the hus¬ 
band and wife, the estate for life is merged; 
yet the wife, surviving, may revive u by 
expressing her dissent to the conveyance. 

Where a person, having any estate capable 
of merger, takes a conveyance of the re¬ 
mainder or reversion merely as an insrni- 
roent of transfer to others, under the Statuta 
of Uses, as if A. being tenant for life, ttie 
reversion in fee is conveyed to him to the 
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use of B., his prior estate is preserved Uy the 
third section of that stutuie. 3 Prest Con. 
305, 303. 

It is to be particularly remarked, that 
where a tenant in tail, whether in posses¬ 
sion or not, with remainder or reversion to 
B. in fee, there being a protector of the 
settlement, makes an assurance by virtue of 
the 3 & 4 Wm. IV., c. 74, which, by reason 
of the non-consent of the protector, is instif. 
ficient to bar the remainder or reversion, 
such assurance bars the issue in tail, and 
acquires a fee determinable on failure of such 
issue, but does nqt divest or displace the 
remainder or reversion, which, therefore, 
continues to subsist as an estate, expectant on 
the determinable fee. If, by any means, the 
remainder or reversion of B. become after¬ 
wards vested in A., the determinable fee does 
not merge in the remainder or reversion, as 
upon ordinary principles it would have 
done, but, by the express provisions of the 
act, is enlarged, and A. has thenceforth a 
clear fee simple, founded, in point of title, 
upon the estate tail. 3 A 4 Wm. IV., c. 74, 
S39. 

Owners of both lands and tithes, even 
tenants for life, are empowered to merge 
tithes in the lands, 6 & 7 Wm. IV., c. 71, 
H 71, 81, &c. 

If a term of years, and the inheritance 
meet in one person in the same right, the 
term is extinct, but the iuterposition of an 
estate, either for life, in tail, or for years, 
will, during its continuance, prevent the 
merger of the term, but not an itUeresse 
termini, for it gives no actual vested estate, 
at It is not a term, but merely a contract for 
a terra. A term vested in a person as 
executor, may belong to him beneficially; 
and it therefore seems, that if he purchase 
the reversion, the term will be extinct, except 
as to creditors. If a man possessed of a 
term in right of his wife, purchase the free¬ 
hold, there seems to be reason tu contend, 
that the term will merge, inssmuch as the 
estates coalesce by his own act, and not, as in 
the case of marriage, by the act of law. 
3 Sugd. V. ^ P. 22. But if a lessee make 
the freeholder his executor, the term will 
not merge. 

In order to merge the term, it should be 
surrendered to the immediate remainder¬ 
man or reversioner, whether freeholder or 
termor, and whether, if termor, his term 
he of longer or shorter duration than the 
term to be merged. Suppose the land were 
limited, first, to A. for KxiO years; secondly, 
to B. for 500 years; thirdly, to C. for 600 
years, and subject to these terms to £. in 
fee, and it were wished to keep on foot the 
500 years’ term and merge the rest, A. 
should surrender to D., and C. to £. It was 
formerly holden that a term for years would 
not merge in a term for years, but the case 
of Hughes v. Robotham, C'ro. £liz. 302, de¬ 
termined that if there be two termors, be 
who has the less estate may surrender to the 
other and the term will merge in the greater. 


and that although the reversion be for a lea 
number of years than the term in possc&. 
sion, yet Che term in possession shall merj(e 
in that in reversion, all terms beina consi¬ 
dered equal in law, but both the terms mast 
be granted by the same person; for if a 
termor for years grants another term (as s 
mortgage by demise for insunce), then when 
the sub-term comes into the possession of 
the termor or his assignee, it merges, and 
the reversion of the first term comes into 
play for all the remaining portion of iu 
duration. 

It is doubtful when the second term is iu 
remainder, whether a merger will take 
place. 4 Bac. Ab. 211. 

If a trust and legal estate unite in the 
same person, the former, generally speakioir, 
becomes merged or extinguished. Eqaity 
will, in certain cases, relieve against the 
effects of fr legal merger. 

Where a person who has the absolute 
interest in an equitable charge upon land 
becomes alto entitled to the laud itself in fee 
simple, the charge becomes extinguished, 
unless the party either take some measures 
for its continuance, or die under circum¬ 
stances which require it to be kept up, 
which will he the case if his assets are other¬ 
wise deficient for the satisfaction of creditors. 
I Sand. Uses and Trusts, 330 ; 8 & 9 Piet., 
c. 106, § 9. 

The rule of extinguishment differs from 
that of merger, in being applicable to a 
charge or right instead of a preceding estate. 

Meritb beneficxum legis amittii, gui legem i> 
sttm tubvertere intendit. 2 Inst. 53.—-(He 
justly loses the benefit of law who purposes 
to overturn the law itselO- 

MERITS, afidavit of. This instrument is 
necessary, when a defendant seeks to set 
aside proceedings for irregularity, especially 
if the irregularity be doubtful. In all cases, 
when the facts will warrant, it is advisable 
that the affidavit should thus ruo And 
this deponent further saith, that he is ad* 
vised, and verily believes, that he has a good 
and sufficient defence to this action ou the 
meritsnot merely that he has merits, or 
that he has a good defence. It must be 
made either by the defendant himself, or bis 
attorney, or agent, or the clerk of the 
attorney, who has the sole inanagemeat of 
the cause, or some person who hat had such 
a connection with the cause as acquaints him 
with its merits, and this most appear ou the 
face of the affidavit. 

The term merits,” in an affidavit of this 
nature, is to be read in a technical sense, 
and is not to be understood to be confined 
to a strictly moral and conscientious de* 
fence, and therefore a sufficient defence oo 
the merits might be safely sworn to nhen 
the defence rests alone on a legal or techni¬ 
cal objection, as the statute agmiist frauds 
or usury, or a statute of limitations. Ckal. 
Arch. Prac. 705. 

MERO MOTU. See iBx mbro motu. 
MERSCUM, a lake. 
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MERSE-WARE, the aDCient name for the 
inhabitants of Romney Marsh, Kent. 
JUERTLAGB, a church calendar or rubric. 
Cowell, 

MERTON, Statute of, 20 Hen. III., c. 4. 
MESNALITV, a manor held under a superior 
lord. 

ME^fNALTY, the riftht of the mesne. 

MESNE [medittf, Lat.], middle, intermediate. 
MESNE LORD, a lord who holds of a superior 
lord. 

MESNE PROCESS, all those writs which 
intervene in the process of a suit or action, 
ktween its be^innio^ and end, as contradis¬ 
tinguished from primary and 6nal process. 
Thus, the capias on mesne process, is issued 
after a writ of summons, which is the pri¬ 
mary process, and before a capiat ad taiitfa^ 
which is the final process, or process 
of execution. See Capias. 

MESNE PROFITS, action of, an action of 
trespass which is brought to recover profits 
derived from land, whilst the possession of 
it has been improperly withheld; that is, 
the yearly value of the premises. It is 
brought after a judgment for the plaintiff in 
an action of ejectment which recovered pos- 
leision of the land, the damages being 
DonDinal in all cases of ejectment, except 
that between landlord and tenant, by 1 Geo. 
IV., c.87,§2. 

The action may be brought in the name 
either of the nominal plaintiff or his lessor, 
the real plaintiff; if brought in the name of 
the nominal plaintiff, the defendant can 
obtain security for costs. Any person fonnd 
iu possession of the premises after a reco¬ 
very in ejectment, is liable to this action. 
Bat the action cannot be maintained against 
executors or administrators for the profits 
during the lifetime of the testator or intes¬ 
tate, and received by him, except, indeed, 
for the profits received within six calendar 
months before the death of the testator or 
intestate, and then only provided the action 
be brought against the executor or adminis¬ 
trator within six months after entering upon 
the administration of the estate. 3 & 4 IVm, 
c. 42, $ 2. The action may be brought, 
pending a writ of error in ejectment, and the 
plaintiff may proceed to ascertain his damages 
and sign judgment, but the court will stay 
execution till the writ of error be deten 
mined. The defendant may pay money into 
court, as in other actions. 

If a plaintiff seek to recover damages for 
any time prior to the day of the demise in 
the declaration of ejectment, be must give 
actual evidence of his title; but if he only 
seek to recover damages from that day, it is 
sufficient to produce the Judgment in eject¬ 
ment, and the writ of possession executed, 
ud to prove the value of the profits. The 
jury is not bound by the amount of the rent, 
but may give extra damages. But ground 
rent paid by the defendant should be de¬ 
ducted from the damages. If a plaintiff have 
hati judgment against the casual ejector, be 
may recover in this action such costs against 


the tenant or person last in possession, and 
also the costs incurred by him in u court of 
error. If a plaintiff recover less than 40#. 
damages, he shall hare no more costs than 
damages, unless the Judge certify. Chit. 
Arch, Prae. 786 ; tFoodf. Land, and Ten. 
693; and Adam*s Eject. 

This action preebely answers to the iroudov 
of the Greeks. Meier. Att. Proc. 749. 

MES8AR1US [mettit, Lat.], a chief servant 
in husbandry; a buliff. 

MESSENGER, one who carries an errand; 
a forerunner. 

I Messengers are certain officers employed 
under the direction of the Secretaries of 
State, and always ready to be sent with ^ 
manner of dispatches, foreign and domestic. 
They are employed with the Secretaries’ 
warrants to arrest persons for high 
treason, or other offences against the state, 
which do not so properly full under the 
cognizance of the common law ; and, per¬ 
haps, are not properly to be divulged in the 
ordinary course of justice. 2 Hawk. P. C., 
c. 16, § 9, 

There are other officers distinguished by this 
appellation, as the messenger of the Lord 
Chancellor, Privy Council, or Exchequer, 
&c. Also, of the commissioners in bank¬ 
ruptcy, who seize a bankrupts property, &c. 
See 6 Geo. IV., c. 16, §§ 31, 32, 44. 90. 

MESSE THANE, one who said mass; a 
priest. Cowell. 

MESSINA, harvest. 

Messis sementem sejiitfttr.—(Harvest follows 
seed-time.) 

MESSUAGE Imestuaffiufn, law Lat., formed 
perhaps from metnape, by mistake of the n, 
in court baud for u, they being written alike; 
or from maison, Fr.], a dwelling-house with 
some adjacent land assicned to the use 
thereof. As to the legal import of the word, 
see 2 Bing. N. C. 617; Monks v. Dykes, 
4 M^ IK 667. 

In Scotland, the manor-house, or the prin¬ 
cipal dwelliofi:.>liou8e within a barony. 

ME FACHRONISM [/irrh, Gr., agaiust, and 
XP^yos, time], an error in computation of 
time. 

METECORN, a measure or portion of com, 
given by a lord to customary tenants ds a 
reward and encouragement for their duties 
of labour. 

METEGAVEL [meat-tax. Sax.], a tribute or 
rent paid in victuals. 

METER [mefe], a measurer, as a coal-meter, 
a land-meter. 

METEWAND or METEYAflD, a staff of a 
certain length wherewith measures are 
taken. i 

METHEL [ma//ui»], speech, discourse; math- 
Han, to speak, to harangue. Anc. Inst. 
Eng., 

METROPOLITAN COMMISSIONERS OF 
LUNACY, officers appointed by 2 &3 Wm. 
IV., c. 107, to license lunatic asylums. 

METROPOLITAN POLICE ACTS, 10 Geo. 
IV., c. 44; 3 & 4 Win. IV.. c. 89; 2 & 3 
Viet., c. 47; 2 A 3 Viet., c. 71; 2 3 Viet., 
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c. 94 (city of London); and 3 & 4 Viet., 
c. 84. 

METROPOLITAN STAGE CARRIAGE 
ACT, 6 & 7 Viet., c. 86. 

METTESHbP, or METTENSCHEP, an ac- 
knowled^ment paid in a certain measure of 
corn; or a 6ne or penalty imposed on 
tenants for default in not doing their cus¬ 
tomary service in cutting the lord’s corn. 

Old Records. 

Meum est promiitere non dimittere. 2 Rol. 
Rep. 39.—(It is mine to promise, not to 
discharge.) 

MEYA, a mow or heap of corn. 

MICHEL-GEMOTE, the great meeting or 
ancient Parliament of the kingdom. 

MICHEL-SYNOTH, the great council of the 
Saxons. 

MICHAELMAS, the feast of the archangel 
Michael, celebrated on the 29th of Sep¬ 
tember. 

MICHAELMAS HEAD CXIURT, a meeting 
of the heritors of Scotland, when the roll of 
freeholders is revised. 20 Geo. IL, e. 50. 

MICHERY. theft; cheating. 

MIDDLESEX, bill of, a writ anciently resort¬ 
ed to by the (Jourt of Queen’s Bench, in 
order to enlarge its jurisdiction in civil 
causes. 

The jurisdiction of this court in dfil 
actions, was formerly confined to actions of 
trespass, or other fhjurv alleged to be com¬ 
mitted m et armis. But this court mi^ht 
always have held plea of any civil action 
other than actions real, provided the defen¬ 
dant was an officer of the court, or in the 
custody of the marshal, that is, the prison 
keeper of the court. On this latter privi¬ 
lege was built the ficiion of surmising that 
the defendant had committed a breach of 
the peace In the county in which the court 
. sits, and in which it was held to possess an 
extraordinary criminal jurisdiction, and then 
issuing a bill of Middlesex i^ainst him as 
for this trespass, and supposing him to be 
afterwards committed by virtue of that writ 
and as for that trespass, to the custody of 
the marshal, so as to bring him within the 
proper jurisdiction of the court. In pro- 
. ceedings against prisoners or officers of the 
court, the actions were said to be com¬ 
menced bv bill, in all other cases by origi¬ 
nal. Both are now abolished by 2 JVm, IV., 
c. 39. 

MIDDLESEX QUARTER SESSIONS. By 
7 & 8 Viet., c. 7L it is enacted, that there 
shall be holden for the county of Middlesex 
two sessions, or adjourned sessions of the 
^ peace, in every calendar month, and that the 
first session in January, April, July, and 
October, respectively, shall be the general 
. quarter sessions of the county; and the 
second sessions in January, Apm, July, and 
October, shall be adjournments of the gene¬ 
ral quarter sessions. 

MIDSUMMER-DAY, the summer solstice, 
which is on the 24th day of June; and the 
feast of St. John the Baptist, a festival first 
mentioned by Maximus Tauricensis, a.d. 


4(X). It is generally a quarter day for the 

f »ayment of rents, &c. 

L*E, a measure of length or distance con¬ 
taining eight furlongs, or 1760 yards, or 
6280 feet. 

MILES, generaUy a soldier, particularly a 
knight. 

MILITARE, to be knighted. 

MILITARY CAUSES, all matters concemiDfr 
the discipline of the army, and cootracti, 
&c., relating to deeds of arms and war. 
MILITARY COURTS, the court of chivalry 
(which see), and courts mariial, which are 
temporary annually established by act 
of Parliament. 

MILITARY FEUDS, the genuine or orijpnd 
feuds which were in the bands of mibts^ 
men, who performed military duty for thdr 
tenures. See TaNuas. 

MILITARY FORCES, the miUtia or voloa- 
teers, and the regular standing army, whid, 
however, is contmued from year to year, by 
act of Parliament. 

MILITARY LAW. See Martial Law. 
MILITARY OFFENCES, those matters whkh 
I are cognizable by the courts military, as 
insubordination, ueeping on guard, deser¬ 
tion, dec. 

MILITARY SAVINGS BANKS. By5&6 
Viet., c. 7L the Queen may establish mili¬ 
tary or reaimentd savings banks, for the 
purpose of receiving sums of money fnm 
such of the non-commissioned offiem and 
soldiers employed in her service, either ia 
the United Kingdom or on foreign itatkmi 
(the East Indies excepted), as shall be desi¬ 
rous of depositing the same, and the re¬ 
lation for the management of such institu¬ 
tions is intrusted to the Secretary at War for 
the time being, in concurrence with the 
oommander-in-chief, and the lords of the 
treasury. 

MILITARY STATE, the soldiery of the king¬ 
dom. _ 

MILITARY TENURE, tenure in chivalry or 
knight-service. 

MILITARY TESTAMENT, a nuncupative 
will, that is, one made by word of mouth, 
by which a soldier may dispose of his goods, 
wages, and other personal chattels, without 
the forms and solemnities which the Isw 
reouires in other cases. 1 Viet.,c. 26, § li. 
MlLl ri A, the national soldiery, opposed to the 
regular stated forces or standing army, be¬ 
ing the inhabitants, or, as they have been 
sometimes called, the trained-bands of s 
town or county, who are armed, on a short 
notice, for their own defence. 

The militia is formed of a number of per¬ 
sons in each county, who are drawn by lot 
for five years (liable to be prolonged by the 
circnmstance of the militu being actually 
embodied for service), and officered by the 
lords lieutenants and other gentlemen, under 
a commission from the Crown. They are 
not compellable to leave their county, un¬ 
less in case of invasion or actual reMhon 
within the reahn, nor in any case to march 
out of the kingdom. 
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The periom exempted from eerviofc in 
the militia or proridin^ lubstitutes, are 
peers of the realm ; commissioned officers 
in her Majesty’s other forces, or in any of 
the royal castles and forts; non-commis¬ 
sioned and private men serving in any of 
her Majesty’s other forces; commissioned 
officers servin;^ or who have served four 
years in the militia; members of either of 
the universities; clergymen; licensedteachers 
of any separate congregations; constable; or 
other such peace-officers; articled clerks; 
apprentices; seamen or sea-faring men; 
persons mustering and doing duty in any of 
her Majesty’s dock-yards; persons free of 
the company of watermen of the river 
Thames; persons employed and mustered at 
the Tower of London, Woolwich Warren, the 
several gunwharfs at Portsmouth, Chatham, 
Sheerness, and Plymouth; or at the powder 
mills, magazines, or the booses unoer the 
direction of the board of ordnance; and poor 
men who have more than one child bom in 
wedlock. 

By 42 George IJ., cap. 90, the chief 
of the former acts relative to the militia, are, 
from June 26, 1802, repealed; excepting 
such as relate to the city of London, Tower 
Hamlets, the Stannaries, and the Cinque 
Ports. See the Local Militia Acts, 48 Geo. 
HI., c. Ill (England); and 48 Geo. 111., 
c. i50 (Scotlano). llie Irish Militia Act is 
54 Geo. III., c. 179. 

MILBANK prison, formerly called the 
Penitentiary at Milbank. A prison in the 
neighbourhood of Westminster, for the re¬ 
ception of convicts under sentence or order 
of transportation, to be there confined untU 
the sentence or order shall be executed, or 
until the convict shall be entitled to freedom, 
or be removed to some other place of con¬ 
finement. The justices of the peace have 
no authority over this prison, but it is placed 
nnder inch of the inspectors of prisons as 
shall be appointed for that purpose, by one 
of the principal Secretaries of State, and who 
are to be a body corporate, by the name of 
“The Inspectors of the Milbank Prison.” 
These inspectors are to make regulations for 
government thereof, subject to the approba¬ 
tion of a principal Secretary of State, and to 
make yearly reports to such secretary, as to 
all matters relating to tbe prison or the con¬ 
victs, which reports are to be afterwards laid 
before both bouses of Parliament. A prin¬ 
cipal Secretary of State ia also to appoint for 
(he prison a governor, chaplain, medical 
officer, matron, and such other officers as 
may be deemed requisite. 5 & 6 Flct,, 
C.98; and 6 & 7 JTcl., c.26. 

mileage, travelling expenses, which are 
allowed to witnesses, sherifis, and bailiflfs, 
according to certain scales of fees, settled 

. hy the masters of the several courts of law 
and equity. 

MILL-HOLMS, low meadows and other 
fields in the vicinity of mills, or watery 
places about mill dams. Encge. Lend, 
MILLEATE or MIIiL-LEAT, a trench to 


convey water to or from a mill. 7 Jac. 1., 
e. 19. 

MINAGE, a toll or duty paid for selling corn 
by the mina. CowelL 

MINARE, to dig mines. 

MINATOR, a miner. Old Recttrdi, 

MINATOR CARUCAB, a ploughman. CowelL 

Minaiur inn^centibui^ qui parcii noceniibus, 
4 Co. 45.—(He threatens the innocent who 
spares the guilty). 

MIKE [Mtsjffs or mwpf Wei., from maeii, a 
stone], a place or cavern in the earth, which 
contains and yields metals or minerals. 
Where stones only are produced, the appel¬ 
lation of quarries is universally bestowed 
upon the places from which they are dug 
out. 

As to royal mines, see Land. 

A man may dig mines in his own lands, 
but he cannot go under the land of his 
neiehbour, for that would be trespass. 
6 Fei. 147. The lord of a manor, as such, 
has no right, without a custom, to enter 
upon copyhold lands in his manor, under 
which there are mines or veins of coal, to 
bore for or work the same, for the copy- 
holder may maintain trespass for so doing, 
and also obtain an injunction against the 
lord to restrain him. 17 281. But a 

copyholder of inheritance may dig mines in 
his own land. 

A tenant for life may work open mines 
and sink new shafts or pits to pursue the old 
veins. And he may also work any mines 
lawfully opened by a preceding tenant in 
tall, although subsequent to tbe settlement 
under which be claims; but if he open a 
new mine it is waste. 3 P, IFmi. 288. 

MINERATOR, a miner. Old Records. 

Minima peena eorporalis esi major guaUbet 
pecuniurid, 2 Inst. 220. —Cl'he smallest 
bodily punisbmeut is greater than any pecu¬ 
niary one). 

Minifih mutanda sunt qnse eertam habent fn- 
terpretationem. Co. Lit. 365.— (Things 
which have a certain interpretation are to be 
altered as little as possible). 

MINIMENT or MUNIMENT, the evidences 
or writings, whereby a man is enabled to 
defend tbe title of bis estate. It includes all 
manner of evidences. Cowell, 

Minimum est mhilo prMVtmifm.— ('The smallest 
is next to nothing). 

MINING COMPANIES. By this designation 
was forinerl|r meant the associations formed 
in London m 1825, for working mines in 
Mexico and South America; but at present 
it comprises all mining projects carried on 
by joint-stock associations. Me CuUoch*s. 
Comm, Diet, 

MINISTER, an agent; one who acts not hy 
any inherent authority, but under another. 

In politics, one to whom a sovereign 
entrusts the administration of government. 
In Great Britain, the word ministry is used 
as a collective noun fi>r the heads of depart¬ 
ments in the state, the individual members 
not l>eing so designated. In tbeir separate 
offices they stanathus: 1. First Lord of the 
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Treasury; 2. the Lord Chancellor; 3J 
Chancellor of the Exchequer; 4. Lord Pre¬ 
sident of the Council; 5. Lord Privy Seal; 
6 . Secretary of State for the Home Depart¬ 
ment ; 7- Secretary of State for the Foreign 
Department; 8. Secretary of State for the 
Colonial Department; 9. First Lord of the 
Admiralty; 10. President of the Board of 
Controul; 11. Chancellor of the Duchy of 
Lancaster; 12. Coinmander-in-chlef of the 
Forces; 13. Secretary at War; 14. First 
Commissioner of Woods. All these usnally 
form the cabinet. The following ministers 
do not belong to the cabinet: 15. Chief 
Secretary for Ireland; 16. Postmaster Ge¬ 
neral; 17. Lord Chamberlain; 18. Lord 
Steward; 19. Master of the Horse; 20. 
President of the Board of Trade; 21. Vice- 
President of the Board of Trade; 22. Master 
of theMint; 23. Paymaster General; 24. At- 

. tomey-General; 25. Solicitor-General. The 

. prime minister, who isgenerally the First Lord 
of the Treasury, is the person who receives 
the sovereign’s order to form a ministry, 
f. c., to appoint men of his own sentiments to 

• fill the chief offices. Those of the ministry 
who are peers, sit in the House of Lords; 
the others sit in the House of Commons, in 
virtue of being returned thither, which is 
indispensable. 

A foreign minister is usually called an 
ambassador. 

In religion, a pastor of a church, chapel, 
or meeting-house, to perform public wor¬ 
ship, &c. 

MINISTERIAL, attendant; acting under su¬ 
perior authority. 

MINISTRI REOIS (ministers of the king), 
applied to the Judges of the realm, and to 
ail those who hold ministerial offices in the 
government. 2 Inst, 208. 

MINISTRY [contracted from minutery], 
office; service. 

MINOR, a person under age, who is not yet 
arrived at the power of ministering his own 
affairs, or the possession of his estate. See 
Infant. 

Minor ante temput agere non potest in casu 
proprietatis nee etiam convenire; differed 
tur usque eetatem; sed non cadit breve, 

2 Inst. 291.—(A minor before majority can¬ 
not act in a case of property, nor even to 
agree; it should be deferred until majority; 
but a writ does not fail.) 

Minor jurare non potest, Co. Lit. 172 b.—(A 
minor cannot swear.) 

Minor 17 annis, non admittitur fore execute- 
rem, 6 Co. 67.-*(A minor under 17 years of 
age is not admitted that he «bould be an 
executor.) 

Minor minorem custodire non debet; alios enhn 
preesumitur male regere qui seipsum regere 
nescit, Co. Lit. 88.—(A minor cannot lie 
guardian to a minor, for he is presumed to 
direct others badly who knows not how to 
direct himself.) 

Minor non tenetur respondere durante minori 
eetate ; nisi in eausd dotis, propter favorem. 

3 Bulst. 143.—(A minor is not bound to 


reply during his minority, except in a caose 
of dower, on account of favour.) 

Minor, qut infra eetatem 12 annoram fuerit, 
utlagari non potest, nec extra legem poni, 
quia ante talem eetatem, non est sub legs 
aliqua, nec in decenna, Co. Lit. 128.— 
minor who is under 12 years of age, cannot 
be outlawed, nor placed without the law, 
because, before such age, he is not under 
any law, nor in a decennary.) 

MINORA REGALIA, the lesser prerogatives 
of the Crown. 

M INGRESS, a female under age. 

MINORITY [msfior, Lat.], the state of bemft 
underage, i,e,, 21 years; also the smaller 
number. 

MINT [moneta, Lat., mpnet. Sax., money, 
from mynetian, to coin], the place where 
money is coined, in or near to the Tower of 
London. 57 Geo. III., c. 67; 1 & 2 Wm. 
IV., c. 10; 2 Wm. IV., c. 34; 1 HaU, 213. 

Also, a pretended place of privilege in 
Southwark, near the Queen’s prison, wlwre 
persons sheltered themselves from jostice, 
under the pretext that this place wu an 
ancient palace of the Crown. It is now 
abolished; and the statutes 8 & 9 Wm. III., 
c. 27; 9 Geo. I., c. 28; 11 Geo. L, c. 22; 
and 1 Geo. iV., c. 116, enact, that persons 
opposing the execution of any process in 
such pretended privileged places within the 
bills of morulity, or abusing any officer in 
his endeavour to execute his duty therein, 
so that he receives bodily hurt; and all per¬ 
sons aiding and abetting such opposition, 
shall be felons, and be transported lor seven 
years. 

MINT-MARK. It has been always usual lo 
oblige the masters and workers of the mint, 
in the indentures made with them, ** to make 
a privy mark in all the money that they 
rnaxe, as well of gold as of silver, so that 
another time they might know, if need were, 
and witte what monies of gold and silver 
among other of the same monies, were of 
their own making and which not.” The 
masters and workers of the mint, afler 
every trial of the pix at Westminster, having 
there proved their monies to be lawful and 
good, are immediately entitled to receive 
their quietus under the Great Seal, and to be 
discharged from all suits or actions concern¬ 
ing those monies; it is then usual for the 
said masters and workers to change the 
privy mark before used for another, that so 
the monies from which they are not yet 
discharged might be dutinguished from 
those for which they bad already received 
their quietus, which new mark they thea 
continue to stamp upon all tbeir momef, 
until another trial of the pix gave them 
also their quietus concerning those. Encye, 
Lend, 

MINT-MASTER, one who presides in coinage. 

MINTAGE, that which is coined or stamped. 

MINUTE TITHES [minoresdeesM]. Small 
tithes, sneh as usually belong to a vicar, as 
of wool, lambs, pigs, butter, cheese, herbs, 
seeds, eggs, honey, wax, Ac. 
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AilSi an ioieparable particle used in compo¬ 
sition, to mark an ill sense or depravation of 
tke meauing, as roiscoroputation or misac- 
compted, i. e,, false reckoning. The several 
words following are illustrations of the force 
of this noiiosy liable. TwliPt Johngtmi' Did. 

MISA, a compact, a firm peace. Oid Records. 

MISADVENTURE, excusable homicide by, 
also termed homicide per infortunium: it 
irises where a man, doing a lawful act, with¬ 
out any intention of hurt, unfortunately kills 
another, as where a man is at work with a 
hatchet, and the head of it flies off and kills 
a bysunder, or where a person is shooting 
at a mark and undesignedly kills a mao, for 
the act is lawful and the effect is merely 
accidental. So where a parent is moderately 
correcting his child, a master his apprentice 
or scholar, or an officer punishing a criminal, 
and happens to occasion bis death, it is only 
misadventure, for the act of correction was 
lawful) but if he exceed the hounds of 
moderation, either in the manner, the instru¬ 
ment, or the quantity of punishment, and 
death ensues, it is manslaughter at least, and 
in some cases, according to the circum¬ 
stances, murder, for the act of immoderate 
correction is unlawful. Fost. 275 ; 4 Step. 
Com. 101. 

MISALLEGE, to cite falsely as a proof or 
argument. 

MISCARRIAGE, PRODUCING. See Abor¬ 
tion. 

MISCOGNISANT, ignorant of, unacquainted 
with, 

MISCONTINUANCE, cessation, intermis- 

tiOD. 

MISDEMEANOUR, a species of crime or 
offence comprehending all breaches of public 
law lesa than felony, as perjury, libels, con¬ 
spiracies, assaults, &c., which are not so 
atrocious as murder, burglary, arson, Ac., 
which are felonies. 

MISE, disbursement, costs; also, a tax or 
tallage, &c.; also, the issue in a writ of 
right. It is sometimes corruptly used for 
mease or meet, t. e,, a messuage. 

MISE-MONEY, money paid by way of con- ; 
tractor composition to purchase any liberty, 
&c. Blount. 

Mitera est servitus,uhijusesluagum aut ineer- 
turn. 4 Inst. 246.-*-(Obedience is miserable, 
where the law is vague and uncertain.) 

MISERERE (have mercy). The name and 
first word of one of the penitential psalms, 
being that which was commonly used to be 
given by the ordinary to such condemned 
malefactors as were allowed the benefit of 
clergy: whence it is also called the psalm of 
mercy. 

vMlSERECORDIA, an arbitrary amerciament 
or punishment imposed on any person for an 
offence. It is thus called, according to 
Fitzherbert, because it ought to be but 
small and less than that required of Magna 
Cbarta. jdne. Inst. Eng, 

Also, a discharge of all manner of amer¬ 
ciaments, which a person might incur in the 
forest. 2iee Capias Fro Fine. 


MISERECORDIA COMMUNIS, a fine set 
on a whole county or hundred. 

Misericordia domini regis est, qud quis per 
juramentum legalium hominum de vicineto 
eatenus amerciandus est, ne aiiquid de suo 
honorabili contenemento amittai. Co. Lit. 
126.—(The mercy of our lord the king is 
that by which every one is to he amerced by 
a pnry of good men from bis immediate 
neighbourhood, lest he should lose any part 
of his own honourable teuement.) 

MISE VENIRE, to fail or succeed 

MISFEAZANCE, a misdeed or trespass; 
also, the improper performance of some law¬ 
ful act. 

M1SPEAZANT, a trespass. 

MISFEAZOR, a trespasser. 

MISFORTUNE. See Chance. 

MISJOINDER, joining parties in a suit or 
action, who ought not to have been so 
joined. 

In equity, if the misjoinder be of parties as 
plaintiffs, ail the defendants may demur. If 
the misjoinder be of parties as defendants, 
those onlv can demur who are improperly 
joined. The improperly joining two dif¬ 
ferent causes of suit in one bill is techni¬ 
cally denominated multifariousness: which 
see. 

The misjoinder of plaintiffs, in an action 
at common law, is a ground of nonsuit, as 
also is a joinder of too many defendants. In 
the case of a misjoinder of counts in a 
declaration, the error may he remedied by 
entering the verdict on the good counts, 
unless the jury find general damages, when 
the defendant may arrest the judgment or 
bring a writ of error. 

miere several persons join in the com¬ 
mission of an offence, all, or any number of 
them may be jointly indicted for it, or each 
of them may be indicted separately. Mis¬ 
joinder of deienduDis may be made the 
subject of demurrer, motion in arrest of 
judgment, writ of error, or the court may 
quash the proceedings. 

Ml ^KENNING, a wrongful citation. Du 
Cange s jdne. fnst, Eng. 

MLSNOMER, a wrong name. 

In real and mixed actions at common 
law a misnomer is a ground for abatement, but 
no plea in abatement for a misnomer shall be 
allowed in au^ personal action; but in all cases 
in which a misnomer would, but for the fol¬ 
lowing act, have been pleadable in abatement, 
the defendant shall he at liberty to cause the 
declaration to be amended at the plaintiff’s 
costs, by inserting the right name. And 
this is done by taking out a summons before 
a Judge at chambers, founded on an affidavit 

I of the right name, and in case the summons 
shall be discharged, the costs of such appli¬ 
cation shall be paid by the party applying, if 
the Judge shall think fit. 3 « 4 fVm. IV., 
c. 42, $ 11. Where a plaintiff has sued a 
defendant bv his wronjj^ (Christian name, but 
has declared against hiin by his right Chris¬ 
tian name, the proceeding is regular under 
the foregoing act of Parliaiuent. 
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Misnomers In proceedings are noiv fre¬ 
quently amended by the court, provided the 
other parties have neither been misled nor 
prejudiced by them. And by 7 ^leo. IV., 
c. § 19, no indictment or information 
shall be abated by reason of any dilatory 
plea of misnomer, or of want of addition, 
or of wrong addition of the party offering 
such plea; but if the court shall be satisfied, 
by affidavit or otherwise, of the truth of such 
plea, it shall forthwith cause the indictment 
or information to be amended according to 
the truth, and call upon the party to plead 
thereto, and proceed:as if no such dilatory 
plea had been pleaded. 

MISPLEADING. See Jeofails. 

MISPRISION [m/pris, Fr.], neglect, negli¬ 
gence, or oversight. 

All such high offences as are under the 
degree of capital, but nearly bordering 
thereon, are misprisions; and it is said that 
a misprision is contained in every treason 
and felony whatsoever, and that, if the Crown 
so please, the offender may be proceeded 
against for the misprision only. And upon 
the same principle, while the Court of Star 
Chamber subsisted, it was held that the 
Sovereign might remit a prosecution for 
treason, and cause the delinquent to be cen¬ 
sured in that court, merely for a high misde¬ 
meanour ; as happened in the case of Roger, 
Earl of Rutland, in 43 Cliz., he having been 
concerned in Essex's rebellion. Every great 
misdemeanour, according to Coke, which 
has no certain term appointed by the law, is 
sometimes called a misprision. 

Misprisions are divided in the text-books 
into two kinds 

1. Negative, consisting in the concealment 
of something which ought to be revealed, 
such is misprision of treason, which is the 
bare knowledge and concealment of treason, 
without any degree of assent thereto; for 
any assent makes the party a principal trai¬ 
tor ; as indeed the concealment, which was 
construed aiding and abetting, did at the 
common law; but it was enacted, by statute 
1 & 2 Ph. & M., c. 10, that a bare conceal¬ 
ment of treason shall be only held a mispri¬ 
sion. Information will not lie for this of¬ 
fence, but indictment, as for capital crimes. 
There must be two witnesses at least to sup¬ 
port the case. 7 Wm, IIL, c. 3; 1 Hale 
F. C» 374 ; 4 Step. Comm, 199. 

Besides the last described offence, the 
mere concealment of a felony is criminal, 
and is called misprision of felony j but if 
there be an assent, this makes the person 
assenting either a principal or accessory. 
Tkeftbote, and concealing treasure-trove, are 
each of them species of negative misprision. 

2. Positive, otherwise denominated con¬ 
tempt or high misdemeanours, such as the 
mal-administration of such high officers as 
are in public trust and employment, usually 
punishable by parliamentary impeachment; 
also, embezzlement of the public money, 
punishable by fine and imprisonment; also, 
such contempts of the executive magistrate 


as demonstrate themselves by some arrogaat 
and undutiful behaviour towards the Sove¬ 
reign and government. And to endeavour 
to dissuade a witness from giving evidence, 
to disclose an examination More the Privy 
Council, or to advise a prisoner to stand 
mute (all of which are impediments to Jos- 
tice), are high misprisions and contempts ef 
the courts, and punishable by fine and im¬ 
prisonment. 

Misprisions of clerks, &c., relate to their 
neglect in writing or keeping records, aad 
here misprision signifies a mistaking. 

MIS RECITAL, a wrong recital. If it be in 
the beginning of a de^, which goes not to 
the end of a deed, it shall not hurt, but if it 
go to tbe end of a sentence, so that the deed 
Is limited by it, it is vicious. Cor/A. 149. 

MISSA, the mass. 

MISSAL, the mass-book. 

MISSATICUS, a messenger. Old Records. 

MISS^ PRESBYTER, a priest in orden. 
Blount. 

MISSIVE, a letter sent. 

MISSURA, the ceremonies used in the Romish ' 
Church to recommend aud dismiss a dying 
person. 

MISTAKE, misconception, error. i 

In courts of equity, it is considered as 
sometimes the result of accident, in its large 
sense; but, as contradistinguished from it, 
it is some unintentional act, or omission, or 
error, arising from iguorance, surprise, im¬ 
position, or misplaced confidence. It is of 
two sorts: (I), mistakes in matters of law; 
and (2), mistakes in matters of fact. 

It must not be understood that every kind 
of mistake is relievable in equity; for 
though equity will relieve against a plain 
mistake or misapprehension, or against ig¬ 
norance of title, yet equity will not inter¬ 
pose, if the fact were, from its nature, 
doubtful, or, at the time of the agreement 
equally uukoown to both parties, as in ibe 
case of a contract for a piece of gronod, 
which was to be enclosed for 20/.; and upon 
a bill for specific performance, the defence 
was, that it was worth 200/.; and ahhoogh 
the contract was to be performed rn future, 
yet neither party knowing the value, tbe 
Master of the Rolls decreed the per¬ 
formance. Or, if there had l>een a long 
acquiescence under the mistake, and neither 
party was aware of it. Neither will equity 
avoici an agreement entered into to prevent 
family disputes, though founded upon mis¬ 
take; nor an agreement entered into to 
save tbe honour of a family; nor will 
equity decree a forfeiture after an agree¬ 
ment, in which, if there be any mistake, it 
was tbe mistake of all the parties to it. 
This doctrine is carried to a very considera¬ 
ble extent, in the following case, in which it 
was held that a tenant who had paid aa 
annuity charged on land, ivithout deducting 
the proportion of the taxes to which such 
annuity was liable, and which the tenant 
had paid, could not recover back the same 
by a bill in equity. 1 Fonb. 116. 
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Where a deed » made on ^^ood consider¬ 
ation (it la different where the conveyance 
is voluntary, unless it he in favour of a wife 
or a leeitimste child), equity will supply a 
defect in the execution, and if a bargain 
and sale be made, and it is not enrolled 
within six months in one of the courts of 
Westminster Hall, or with the CMSios ro/a- 
lomm of the county, equity will compel the 
vendor to make a good title by executing 
soother bargain and sale, wlikh may be 
enrolled. 

Equity, therefore, will supply any defect! 
of cirrnmstances in conveyances, as of livery 
of teiain, in the passing of a freehold, or of 
the surrender of a copyhold, or the like. 
Also, all misprisions in deeds, as of the 
names of the parties, or the sum in a bond: 
and an award or charter party, though void 
or defective at law, may find relief here. 
Nor shall any fiction of the common law, as 
the extingaishment of a covenant by mar¬ 
riage, prevent the interposition of this court; 
for equity regards not the outward form, 
bat the inward substance and essence of the 
matter, which is the agreement of the parties 
upon a good and valuable consideration, 
and where the persons interested fnlly intend 
to coniniet a perfect obligation. Chough by 
mistake or accident they omit the set form 
of law, so that no remedy is to be had to 
compel a performance of it in courts of civil 
judicature, yet are they bound, in natural 
jttttice, to stand to their own agreement. 
1 FonbL 37. 

It is to be particularly observed, however, 
that this remedial power of courts of equity 
does not extend to the supplying of any 
circumstance, for the want of which the 
legislature has declared the instrument to 
be void, as for instance where it wants the 
oecessary stamps. 

Equity will supply any defect in the exe« 
cation of a power, provided the same be for 
a good or valuable consideration; but equity 
will not, as a general rule, supply the non- 
execution of a power; but though the legal 
effect of the non-execotion of a power is, 
that the property would go to a third person, 
yet if the court can see that the power is 
coupled with a trust, to the eaeeution of which 
the partp looked with confidence, the failure 
or negligence of the trustee will not be 
permitted, in equity, to disappoint those 
objects. Sugd. Pow, 395—401, 4ih ed. 

Mistakes in the execution of powers, by 
will, have been endeavoured to be remedied 
by a peculiar construction of such wills. 
Hence the doctrine of cy prh, in regard 
to excessive executions of powers by will 
affecting real estates. The doctrine of cy 
prh does not apply to personalty. Under 
a power to appoint to children, an appoint¬ 
ment by will to a child for life, with re¬ 
mainder to her children, is not valid, and 
the excess (the remainder to the children) 
is void; but this remainder is not considered 
as unappointed, and to go accordingly, for 
the court will appoint It cy prh^ as near to 


the intention of the giver of the power aa 
possible, and consider the child as taking 
an estate tail. This doctrine of cy prkt has 
not, however, been much approved, and baa 
gone. Lord Kenyon observes, lo the utmost 
verge of the law;” and Lord Eldon has 
said, ” it is not proper to go one step far¬ 
ther.” Where there is an excess in an 
appointment under a power executed by 
deed, the doctrine of ey prh is not applica¬ 
ble, as in the case of wHU $ but in such 
ease the appointment under the power is 
void, BO far as relates to the excess, and so 
far only: the execution of it is effectual to 
the extent allowed by the power; vaUat 
quantum valere potest. 

Ic has been held that a mistake of parties 
as to the law, is not a ground for reforming 
a deed founded on such mistake, and gene¬ 
rally speaking it is so; alioquin erranti luero 
esset ignorantia juris; for instance, if two 
persons are bound in a joint obligation, and 
the obligee release one of them, not sup¬ 
posing that he thereby discharged the other, 
as in law he dues; yet the rule ignorantia 
juris non exeusat applies, and equity will not 
interfere. 

Fonblanque thus expresses himself upon 
this subjectThe receiving of money, 
which, consistently with conscience, cannot 
be retained, is in equity sufficient to raise a 
trust in favour of the party from whom or 
on whose account it was received; but in 
applying this rule to payments by mistake, 
it 18 material to distinguish mistakes which 
proceed from ignorance of the law, from 
those mistakes which are founded on the 
misapprehension of some fact. With respect 
to mistakes proceeding from ignorance of 
law, it is by no means true that they are 
universally relievable in equity, or in an 
equitable action at law, as when a man, not 
knowing that he was discharged from a debt 
by the Statute of Limitations, pays the debt; 
or being bound in honour and conscience to 
any particular payment, makes such pay¬ 
ment ; for in all cases in which money is to 
be recovered back, merely upon principles 
of equity, the governing question is, whether 
the defendant can with a safe conscience 
retain what he has received ; but if money 
which there was no ground to claim in con¬ 
science be paid on a mistake of fact, it may 
be recovered back, except where it is paid 
into court, in which case it cannot. 

If instruments be delivered up by mistake, 
and owing to ignorance of a transaction 
which would have made it conscientious to 
h<dd the instrument and proceed at law, a 
court of equity will relieve. East India 
Company v. Donald, 9 Ves. 275. 

In all those cases where a miiitake in a 
will is relieved, it must appear oti the face 
of the will, otherwise equity will not relieve. 
Where there is a complete and plain will in 
writing, it cannot he altered or influenced 
by parol evidence as to the intention. Evi¬ 
dence as to matter dehors (out of) the will, 
to show the mistake, is not sufficient, even 
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the instructions for the will are inadmissible 
for that purpose. The mistake must be clear 
and demonstrable; and wherever there Is a 
clear mistake, or a clear omission, recourse 
is to be had to the general scope of the will, 
and the general intention to be collected 
from it; but the first thing to be proved is, 
that there is a mistake. Parol evidence, 
however, is admissible upon a latent, not a 
patent ambiguity ; a latent ambiguity being 
that which is raised by the evidence, which 
removes the doubt. Per Lord Eldon, 4 Dow, 
75. 

A mistake in the name of a legatee may 
be corrected in favour of the legatee by cir¬ 
cumstances of description, sufficiently point¬ 
ing out the person entitled to take; as a mis¬ 
take in the Christian or surname, or both. 
So in the case of a legacy, parol evidence is 
aflmissible to explain a nick-name, or where 
there are two persons of the same name, but 
not to fill up a blank in a will, unless it be 
as to a Christian name, or to prove who was 
meant by the initial of a surname, as where 
a legacy was left to Mrs. G. In cases where 
evidence is admitted and operates, it must 
be conclusive to have effect; if it afford only 
a high degree of probability, it is insuffi¬ 
cient. 

Where a will is corrected by mistake, or 
on a presumption that a latter will is good, 
which proves void, this will not let in the 
heir but is relieved against in equity. Madd, 
Ch, vol. i. 96, et seq. 

The question often arises, in cases of 
fraud, and mistake, and acknowledgement 
of debts, at what time the bar of the Sta¬ 
tute of Limitations begins to run. Gene¬ 
rally, then, the rule of equity is, that the 
cause of action or suit arises when and as 
soon as a party has the right to apply to a court 
of equity for relief. In cases of fraud or mis¬ 
take, it will begin to run from the time of 
the discovery of such fraud or mistake, and 
not before. 2 You, ^ Coll, 58. 

Where money has neen paid under a mis¬ 
take to one who is not entitled to receive 
it, and who has no claim in conscience to 
retain it, it can be recovered; yet, although 
the mouey was paid under a mistake of fact, 
if the party might have and ought to have 
known the fact, he cannot recover it. And 
money paid under a knowledge of all the 
facts, or where the party possesses full means 
of knowledge, cannot be recovered on the 
ground that the plaintiff mistook the law. 
2 Stark, Evid. 86. 

Oral evidence is admissible in courts of 
law for the puipose of correcting a mistake, 
fur the intrinsic evidence is not offered to 
contradict a valid existing instrument, but 
to show that, from accident or negligence, 
the instrument in question has never been 
constituted the actual depository of the in¬ 
tention and meaning of the parties. 1 Freem, 
264. 

In criminal cases a mistake of fact is an 
excuse, as when a man, intending to do a 
lawful act, does that which is unlawful. An 


error, however, in point of law, is no excuse, 
for ignorantiajuris, quieque teneturtdrt, 

neminem exeusat, Plomd, 343. 

MISTERY [mdtier Fr.], a trade or calling. 

MISTRIAL, an erroneous trial. 

MISUSER, abuse of any liberty or benefit 
which works a forfeiture of it. 

MITIGATION, abatement of anytiung penal, 
harsh, or painful. 

MIITENDO MANUSCRIPTUM PEDIS 
FINIS, an abolished judicial writ addressed 
to the treasurer and chamberlain of the 
exchequer to search for and transmit the 
foot of a fine, acknowledged before justices 
in eyre, into the Common Pleas. Reg, Oriy.ll. 

MUTER LE DROIT, to pass a right. See 

MriTER L’ESTATE, to pass an estate. See 
Ibid, 

MITTIMUS (we send), a writ for removing 
and transferring records from one court 
to another. Also, a precept or command in 
writing, directed to the g^ler or keeper of 
some prison for the receiving and safe keep¬ 
ing of an offender charged with any crime, 
until he be delivered by due course of law. 
Also, when the venue in a common law 
action is laid in a county palatine (Lancaster 
or Durham), instead of an award of the 
venire in the issue, a special award of a mit- 
Hmus to the justices there is inserted, com¬ 
manding them to issue the jury process, and, 
when the cause is tried, to return the re¬ 
cord to the superior court. A writ of mit* 
timus is issued Instead of the venire facias, 

MUius imperanti melius paretur, 3 Inst. 24. 

I —(He is better obeyed who commands 
leniently.) 

MITTRE A LARGE, to set or put at liberty. 

! MIXED ACTIONS, suits at common law 
partaking of (he nature of real and persontl 
actions, by which some real property is de¬ 
manded, and also personal damages for a 
wrong sustained, ^ey substantially par¬ 
take, however, of the character of real 
actions, and are often so called, but they are 
now abolished, except the action of eject¬ 
ment. 3 & 4 Wm. IV,, c, 27. Corr^r, 
however, ejectment u in its form a species 
of the personal action of trespass. Step. 
Plead,, app. vii. 

Those ill Roman law, in wluch some spe¬ 
cific thing was demanded, and where also 
some personal ohli^tions were claimed to 
be performed. Halifax on Roman Law, 85. 

MIXED GOVERNMENT, a form of regal 
establishment, combuiing monarchy, aristo¬ 
cracy, and democracy, l&e our own consti¬ 
tution. 

MIXED LARCENY, otherwise called com¬ 
pound or complicated larceny, that which is 
combined with circumstances of aggravattoo 
or violence to the person, or taking from a 
house. See Larcbnt. 

MIXED LAWS, those which concern both 
persons and property. 

MIXED QUESTIONS [questions mixtes], 
those which arise from the conflict of fore^ 
and domestic laws. 
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MIXED QUESTIONS OF LAW OR FACT, 
cases where a jury are to find the particular 
&ct 3 , and where the court can decide upon 
the legal auality of those facts hy the aid of 
established rules of law, independently of any 
geoeral inference or conclusion to be drawn 
by a jury. All technical expressions, such 
as asportation, conrersion, acceptance, &c., 
are, in their application, partly matters of 
law. partly matters of fact. 

Yet the termini^’ any question a mixed 
question of law and fact, is chargeable with 
some degree of indistinctness. Questions of 
law and fact are not in strictness ever mixed, 
his always for the jury to decide the one, and 
the court the other, however complicated the 
case may be. In some cases the main diffi¬ 
culty may consist in ascertaining the facts, 
where the application of the law to the 
ascertained facts admits of no doubt; in 
another the facts may be clear and simple, 
and their legal effect doubtful; but still in 
each case the provinces of the court and 
jury are perfectly plain and distinct. It is 
true that, in some instances, the court could 
not, without the aid of a conclusion of fact 
drawn by a jury, apply the law; but this 
consideration does not properly occasion 
any intermixture of a confusion of the re¬ 
spective functions of the court and jury; 
for the latter, in drawing their conclusion, 
still confine themselves to mere matters of 
fact. 3; 1 T. R. 167. 

MIXED SUBJECTS OF PROPERTY, such 
as fall within the definition of thiugs real, 
but which are attended nevertheless tvith 
some of the legnl qualities of things personal, 
as emblements, fixtures, and shares in pub¬ 
lic undeTtakings connected with land. Be¬ 
sides these, there are others which, though 
things personid in point of definition, are, in 
respect of some of their legal qualities, of 
the nature of things real; such are ani¬ 
mats/ertf natura, barters and deeds, court 
rolls and other evidences of the land, toge¬ 
ther with the chests in which they are con- 
ttined, ancient family pictures, ornaments, 
tombstones, coats of armour, with pennons 
and other ensigns, and especially heir¬ 
looms. 

MIXED TITHES, tithes of wool, milk, pigs, 
&c., consisting of natural products, but 
nurtured and preserved in part by the care 
of man. 

MIXTUM, a breakfast, or a certain quantity 
of bread and wine. Cowell, 

MIZMOR [Span.], a dungeon. Phillips, 

^lOBLES, moveable goods; furniture. Obto^ 
lete word, 

MODEL, a representation in little of some¬ 
thing made or done. The 54 Geo. ill., 
c. 56, gives a copyright in models. 

MOD BRAT A MISERECORDIA, a writ 
founded on Magna Ckarta, which lies for 
him who is amerced in a court not of record, 
for any transgression beyond the quality or 
quantity of the offence; it is addressed to 
the lord of the court, or his bailiff, com¬ 
manding him to take a moderate amercia¬ 


ment of the parties. N, N, B, 167; N. 
B. 76. 

MODIATIO, a certain duty paid for every 
tierce of wine, ilfoti. Angl, t, ii. p, 994. 

MODIFICATION, an ascertaining, by a com¬ 
mission of teinds (tithes), the amount of 
stipend to a minister of a parish. Scotch 
Tertn, 

MODIUS, a measure, usually a bushel. 

MODIUS TERRiE VEL AGRI, a quantity 
of ground containing in length and breadth 
100 feet. Mon, Angl. ui. 2(A. 

MODO ET FORMA (in manner and form), 
a phrase used in pleading. 

It is the nature of a traverse to deny the 
matter of fact iu the adverse pleading, in 
the mmiiier and form in which it is alleged, 
and, therefore, to put the opposite party to 
prove it to he true in manner and form as 
well as in general effect. A traverse, when 
in the negative, generally denies the last 
pleading, modo et fifrroa (in manner and 
form as alleged). The plea of non est fae- 
turn, and the replication de injurid, are 
almost the only negative traverses that are 
not pleaded modo et formd. 

These words, however, though usual, are 
said to be in no case strictly essential, so 
as to render their omission cause of de¬ 
murrer. 

It is always enough to prove the substance 
of an allegation. Step. Plead. 219, 

MODUS DEUIMANDI, a particular manner 
of tithing arising from immemorial usage, 
differing from the payment of one-tenth of 
the annual increase. 

It is sometimes a pecuniary compensation; 
as twopence per acre for the tithe of land ; 
sometimes it is a compensation in work and 
labour, as that the parson shall have only the 
twelfth cock of hay, and not the tenth, in 
consideration of the owner’s making it fur 
him: sometimes in lieu of a large quantity 
of crude or imperfect tithe, the parson shall 
have a less quantity when arrived to greater 
maturity; as a couple of fowls in lieu uf tithe 
eggs: and the like. Any inrans, in short, 
whereby the general law of tithing is altered, 
and a new method of taking them is intro¬ 
duced, is called a modus decimandi, or special 
manner of tithing. 

To make a good and sufficient modus, the 
following rules roust he observed : 

1. It must be certain and invariable. 

2. The substitution must be beneficial to 
the parson, and not for the emolument of 
third persons only. 

3. It must he something different from the 
thing compounded for. 

4. The payment of one species of tithe will 
not discharge a modus for another. 

5. The substitution must be in its nature 
as durable as the tithes discharged by it. 

6. The modus must not be too large, for 
that is a rank modus. 

7. By 2 & 3 Wm. IV., c. 100, it is provided 
that when tithe is demanded by any lay 
person, not being a corporation sole, or by 
any corporation aggregate, any modus or dis- 
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charge set up in answer to such dalm shall 
be deemed ralid, upon evidence showing an 
usa^e in support of it for thirty years, unless 
it can be met by evidence that such usa^e 
has been by virtue of some agreement in 
writing, or that before the thirty years the 
usasfe was different; and a modus or dis- 
char;(e shall in such case be deemed abso¬ 
lutely valid, upon evidence showin;^ an usage 
for as much as sixty years in support of it, 
unless it be proved to have been by virtue of 
some agreement in writing. And, further, 
that when tithe is demanded by any bishop, 
parson, or other corporation sole, any claim 
of modiif or discharge shall be valid and in- 
defeasable upon evidence of usage daring the 
whole time that two persons in succession 
shall have held the benefice, and for three 
years after the institution of a third incum¬ 
bent, unless it shall be proved that such usage 
was by some agreement in writing; provided 
always, that if the whole time of the holding 
of such two persons shall be less than sixty 
years, then it shall be necessary to shew such 
usage, not only during the whole of such 
time, but also during such further period as 
shall, with such time, be sufficient to make 
up the full period of sixty years, and the 
further period of three years aforesaid. 

Modus de non deeimando non (An 

agreement not to take tithes avails not.) 

Modus et eonventio vincunt legem. 2 Co. 73.«- 
(Custom and agreement overrule law.) 

Modus legem dat donationi. Co. Lit, 19.— 
(Agreement gives law to the gift.) 

MODUS RANK, an excessive modus. 

MOERDA, the secret killing of another; 
murder. Teutonic word. 

MOIETY [moiti/y Fr.l, one of two equal parts. 

MOLKNDINUM, a mill. Old Records. 

MOLENDUM, a grist; a certain quantity of 
corn sent to a mill to be ground. 

MOLITURA or MOLTA, the toll or multure 
paid for grinding corn at a mill. 

MOLITU RA LIBERA, free grinding or liberty 
of a mill, without paying toll. Paroch, 
Antiq. 236. 

MOLLAH [Arabic], a doctor of laws. 

MOLLIS-BCEDLINO. See B<bdling. 

MOLLITERMANUS IMPOSUIT. Anofficer 
may lay bands upon another to turn him out 
of church (for instance), and prevent bis 
disturbing the congregation; and if sued for 
this and the like battery, he mav set forth 
the whole case, and plead that he laid hands 
upon him gently {moUiter mamus in^fosuit) 
for this purpose. S. 1 Sand. 10. 

MOLMAN, a man subject to do service. Old 
Records. 

MOLTURA. See Molitura. 

MOLMUTIAN or MOLMUTIN LAWS. 
The laws of Dunvallo Molmutius, sixteenth 
King of the Britons, who reigned above 
four-hundred vears before the birth of Christ. 
They obtained in this country until the reign 
of the Conqueror. These were the first 
published laws in Briton; these laws, together 
with those of Queen Mercia, were translated 
by Gildaa into Latin, UshePs Primerd* 126. 


MOLNEDA, MULNEDA, a mOl-pond or 
pond. Paroch. Antiq. 1^. 

MOLTA. See Molitura. 

MONACHISM, the state of monks. MUt(m*t 
Hist, of Eng : Bingham*s Christ. Antiq. 

MONARCHY [ftdrapxpt,Gk.], a governmentm 
which the supreme power is vested in a single 
person. Where a monarch is invested with 
an absolute power, the monarchy is termed 
despotic: where the supreme power is 
virtually in the lawrs, though the majesty of 
government and the administration is vested 
in a single person, it is a limited monarcliv. 
It IS hereditary, where the regal power d^ 
Bcends immediately from the possessor to 
the next heir by blood, as in our country; 
or elective, where the choice depends upon 
all who enjoy the benefit of freedom, as wu 
formerly the case in Poland. 

MONAStiCON, a book giving an account of 
monasteries, convents, and religious houses. 

MONETAGIUM, called also foeagism, s 
certain tribute paid by tenants to their lords 
every third year, that he should not cksn^ 
the money which he bad coined, when it wis 
formerly lawful for certain great men to coin 
in their territories; but not of silver and 
gold. Abrogated by 1 Hen. c. 2. 

Also a mintage, and the right of coining 
or minting money. 

Moneta dicitur h monendo, quia impressum 
monet nos cujus sit moneta. Dav. Id.— 
(Money is called from monendo» because bv 
the impression it warns us whose money it 
may be.) 

Moneta est justum medium et mensura rerm 
commutabtliumy fMin per medamm momtm fit 
omnium rerum conoenieaw et justa ecstimalio. 
Dav. 18.—(Money is the just medium and 
measure of all commutalile tbinga, for by the 
medium of money a convenient and just 
estimation of all things is made.) 

Monetandi jus comprshendUur in regoRbms qae 
uunwam ii regio sceptro abdieaniur. Dav. 1$. 
—(The right of coining money is compre¬ 
hended amongst those rights of royiltr 
which are never separated from the kingly 
sceptre.) 

MONEY [moiiefa. from monasdb, because by 
the impression upon it we are warned wbiM 
it is], the wheel of circulation, the great in¬ 
strument of commerce, the coining of which 
belongs, in all states, to the sovereign power. 
Monetandi jus comprehenditur in regaUbas 

S ite nunquam a regio scqpfro ahdwantar. 

av. 18.—(The right of coining money h 
comprehended amongst those righu of 
royalty which never depart from the kingly 
sceptre.) The materials of which it b made 
are gold, silver, copper, and paper; iu cur¬ 
rency and the intrinsic or denominated valse 
put upon it are exercised as prerogatives of 
the Crown. It may be said that the sub¬ 
stitution of paper for gold or silver, replaces 
a very expensive medium of commerce for 
one much less costly, and sometimes more 
convenient, the expediency and opentkHi of 
which substitution belongs to the poliiicil 
economy of a state $ and ifae mxth tectioa of 



MON 


MON 


431 


the 3 4^ 4 fFm. IV,, e. 98, dedarei tbit bank 
notes shill be i leffil tender for ill sums 
above 5i., except it the Bank of England and 
its branch banks; ind the 56 Oeo, IlL, c. 
68, make silver, no^ exceeding 40a., i legal 
tender. Copper money not eiceeiling dve- 
pence three farthings may be tendered. The 
word ** sterling,*' so often found in deeds, as 
applied to money, seems to be derived from 
EasterUnge, a company of merchants, who 
shortly after the Norman Conquest were 
employed in regulating the coinage, and 
means English coined money.'* 

For an account of the Saxon and Norman 
money consult Ane. Inst, Eng, 

AIONEY-BILL, in parliamentary language an 
act by which money is directed to be raised 
upon the subject, for any purpose or in 
what shape soever, either for governmental 
exigencies, and collected from the whole 
kingdom generally, or for private benefit, 
aod collected in any particular district, as 
parish rates. 

With respect to these bills, the House of 
Commons are so reasonably jealous of their 
privilege of framing new taxes for the suli- 
jfct, that they will not suffer the House of 
Lords to exert any other power but that of 
rejection: they will not permit the least 
alteration or amendment to be made by the 
House of Lords to the mode of taxing the 
people by bills of this nature. 

MONEY-BROKER, a money changer; a 
scrivener or jobber; one who lends or raises 
money to or for others. 

MONEY-LAND. In equity, land articled or 
devised to be sold, and turned into money, is 
reputed as money; and money articled or 
Itequeaihed to be invested in land, has, in 
equity, many of the qualities of real estate, 
and is descendible and devisable as such ac¬ 
cording to the rules of inheritance in other 
cases, and this upon the ground that equity 
regards substance and not form, and will 
further the intention of parties. See Land. 
2 Story*s Eq, Jurisp, 8/. 

The authorities to shew that money 
directed or agreed to be laid out in land is 
to be considered as land, are very numerous. 

The force of the rule," observes Fonblan- 
que (1 Eq. R. I, c. 6, § 9, n. l), “ is par¬ 
ticularly evinced by those cases in which it 
bas been held, that the money agreed or 
directed to be laid out, so fully becomes 
land, as, 1st, not to be personal assets; 
2adly, to be subject to the courtesy of the 
Imsbind, and It should now seem to the 
dower of the wife (3 & 4 Wm. IV., c. 105); 
3rdiy, to pass as land by will, if subject to 
the r^ use at the time the will was made; 
4thly, not to pass as money by a general be¬ 
quest to a legatee, but it will by a particular 
description, as so much money to be laid out 
in land, or by a bequest of all the testator's 
estate in law aod equity. But equity will 
not consider money as land, unless the cove¬ 
nant or direction to lay it out in land be ex- 
prew." 

The 7 Qeo« IV., c. 45, which repealed the 


39 & 40 Geo. III., c. 56 (commonly called 
Lord Eldon's Act), for barring quasi entails 
of money directed to be laid out in lands to 
be settled, was repealed by 3 & 4 Wm. IV., 
c. 74, except so far as related to proceedings 
commenced under it, before the 1st of 
January, 1834. it enacts (§ 71) that lands 
to be sold of any tenure where the money 
arising from sale thereof shall be subject to 
be invested in the purchase of lands to be 
settled, so that any person, if the lands 
were purchased, would have an estate-tail 
therein, and also money subject to be in¬ 
vested in the purchase of lands to be settled, 
so that any person, if the lands were pur¬ 
chased, would have an estate tail therein, 
shall, for the purposes of the act, be treated 
as the lands to be purchased, and be con¬ 
sidered subject to the same estates as the 
lands to be purchased would have been 
actually subject to: and all the previous 
clauses of the act, so far as circumstances 
will admit, shall, in the case of lands to be 
sold (except copyhold), apply to such lands 
in the same manner as if the lands to be 
purchased with the money to arise from the 
sale thereof were directed to be freehold, and 
were actually purchased and settled; and 
shall, in the case of lands to be sold as afore- 
pid, being copyhold, apply to such lands, as 
If the lands to be purchased with the money 
to arise from the sale thereof were directed 
to be copyhold, and were actually purchased 
and settled ; and shall, in the case of money 
subject to be invested in the purchase of 
land to be so settled as aforesaid, apply to 
sneh money in the same manner as if such 
miiney were directed to be laid out in the 
purchase of freehold lands, and such lands 
were actually purchased and settled; except 
that where the disposition shall be of leasehold 
or of money so circumstanced as aforesaid, 
such leasehold or money, shall, aa to the 
person in whose favour or for whose benefit 
the disposition is to be made, be treated as 
personal estate; and except aa to bankruptcy, 
the deed of disposition thereof shall be an 
assignment by deed to be enrolled in Chancery 
within six calendar months after its execu¬ 
tion ; and in every case of bankruptcy the 
disposition of such leasehold or money shall 
be made by the commissioners, and com¬ 
pleted by enrolment, as before directed in 
regard to lands not held by copy of court roll. 

MONGER [mangian. Sax., to trade], a dealer 
or seller. It is seldom or never used alone, 
or otherwise than after the name of any 
commodity, to express a seller of such com¬ 
modity. 

Also, a little fishing-vessel. ]3EUz.,c. 11. 

MON ICRS or AlONEYERS, ministers of the 
Mint; also, bankers. CoweU, 

MONIMENT, a memorial, superscription, or 
record. 

MONITORY LETTERS, communications of 
warning and admonition sent from an ec- 
desiastical Judge, upon information of 
scandals and abuses within the cognizance 
of his court. 
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MONOGAMY {jUvot^ Gk., single, and 
marriage], rnarriaife of one wife. 

MONOMACHY {jUvos, Gk., and fukxn, figkt], 
a duel; a single combat. 

It was anciently allowed by law, for the 
trial or proof of crimes. It was even per¬ 
mitted in pecuniary causes, but it is now 
forbidden both by the civil and canon laws. 

Monopolia dicitur, cum unus solus aliquod genus 
mereatur€B universum emit, pretium ad suum 
libitum statuens. 11 Co. 86.—(It is so 
called, monopoly, when one person alone 
buys up the whole of one kind of commo¬ 
dity, fixing a price at his own pleasure.) 

MONOPOLY yi6yos, Gr., single, and 
to sell], the exclusive privilege of selling 
any commodity. A license or privilege 
allowed by the Crown, for the sole buy¬ 
ing, selling, making, working, and using 
of anything whatsoever, whereby the subject 
is restrmned from that liberty of manufac* 
taring or trading which he had before. 

Such grants were very common previously 
to the accession of the house of Stuart, and 
were cariied to a very oppressive and inju- 
rious extent during the reign of Queen 
Elizabeth. The grievance became at length 
so hisupportsble,* that, notwithstanding the 
opposition of government, which looked 
upon the power of granting monopolies as a 
very valuable part of the prerogative, they 
were abolished by the famous act of 1624, 
the 21 Jac. I., c. 3. This act declares that 
all I monopolies, grants, letters patent for 
sole buying, selling, and making of goods 
and manufactures, shall be null and void. 
It excepts patents for fourteen years for the 
sole working or making of any new mmiu- 
factures within the realm, to the true and 
first inventors of such manufactures, provi¬ 
ded they be not contrary to law nor mis¬ 
chievous to the state. Jt also excepts grants 
by act of Parliament to any coi^oration, 
company, or society, for the enlargement of 
trade, and letters patent concerning the 
making of gunpowder. See Lettsr8>Pa- 

TENT. 

A monopoly has three incidents mischiev¬ 
ous to the public; 1st, the raising of the 
price; 2d, the commodity will not be so 
good I 3d, the impoverishing of poor arti¬ 
ficers. 11 Rep, 86. All monopolies are 
against the ancient and fundamental laws 
of the realm, and can only be created by a! 
grant from the Crown. 21 Jac, 1., c. 3. See 
Letters Patent. 

MONSTER, an animal which has not the 
shape of mankind, but, in any part, evidently 
bears tbe resemblance of the brute creation, 
has no inheritable blood, and cannot be heir 
to any land, although it be brought forth in 
marriage; but though it have deformity in 
any part of its body, yet if it have human 
shape, it may be an heir. 2 Bl, Com, 246. 

Bufibn divides monsters into three classes: 
1st, monsters bv excess; 2d, monsters by 
defect; and, 3d, monsters by alteration or 
wrong position of parts. Frequent instances 
occur of an increased number of organs. 


members, Ac. Of monsters by defect, the 
most remarkable are those which are boro 
without a head, and are hence styled acepha¬ 
lous, These live in the womb, but do not 
survive after birth, since the function of 
respiration cannot be performed. To this 
class also belong those which are destitute 
of lungs, or one or more organs of sense, 
&c. 'The defects of the third class are sel¬ 
dom discovered until after death, as ihej 
are commonly internal. Among the most 
remarkable instances of this nature, are those 
in which the rudiments or parts of a foetus 
have been discovered. 

As monsters by excess are viable, are 
capable of living, so by the law of France 
they are capable of inheriting. 

The enlarged state of the clitoris, whicli 
is very common at birth, should not be mis¬ 
taken for male organs. Foderd meotiooi 
cases where females have, in consequence of 
this, been inscribed in the baptismal reeu- 
ters as males; and in one case the indiridoal 
was called out under the conscription lav 
(eo/. ii. p, 179). 

Extra-uterine foetuses have seldom been 
brought forth alive, or so as long to suirire. 
Beck*8 Med, Jurisp, 221. 

MONSTRANS D£ DROIT (manifestatioa or 
plea of right), one of the common law me¬ 
thods of obtaining possession or restitutioii 
from the Crown of either real or personal 
property. It is preferred or prosecated 
either on the common law or ordinary wle 
of tbe Court of Chancery, or in tbe Exche¬ 
quer. 

Where the Crown is in possessiorji under 
a title, the facts of which are already set 
forth upon record, a party aggrieved may 
monstrous de droit, which U, patting in, in 
opposition to such recorded title, a claim of 
right, grounded upon certain facts relied 
upon by the claimant, without denying th(^ 
relied upon by the Crown, and praying the 
judgment of the court whether, upon ihoie 
facts, the Crown or the subiect had the 
right. 36 Edw. III., c. 13; 2 ^ 3 Edw. ri. 
c. 8. If the right be determined against tbe 
Crown, the judgment is that of ouster le 
main, or amoveas menus, by which judgment 
tbe Crown is instantly out of possession* 
which, therefore, needs no actual execuiioo. 
CAit, Prerog, of the Crown, 345. 

MONSTRANS DE FAITS OU RECORDS, 
showing of deeds or records. 

Upon ao action brought upon an oblin- 
tion after the plaintiff has dedared, he ouj^t 
to show his obligation, and so it is of re¬ 
cords. Monstrans de faits differ from oyer 
de faits in that he who pleads the deed or 
record, or declares upon it, ought to show it, 
and the defendant may demand ager of the 
same. CoueU, 

MON i'T RAVE RUNT, a writ which 'lav for 
tenants in ancient demesne, who held lands 
by free charter, udien they were distrained 
to do unto their lords other services sod 
customs than they or their ancestors used to 
do. It is, however, abolished. 
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MONSTRUM, the box in which 'relics are 
kept; also, a muster of soldiers. Cowell. 
MONTH [moM/h, Sax., moon, which was 
formerly written moiie, as month was written 
numeth. The period in which that planet 
moeeth, t. completeth its orbit. Tooke. 
There are, howe?er, no vestiges of a verb of 
this form in the Aufi^lo-Saxon or any of the 
Gothic tankages. Jamieson. The Saxon 
vumath is from moiia, the moon; and the 
Gothic menath, from mena, the same; 

Greeks Wachter deduces the Gothic word 
for moon from maha, to warn, to admonish, 
to instmct; and Dr. Jamieson, the Saxon 
Moao, from moaian, the same. May we not 
Aep refer also to the Greek rerb /i3f4w, to 
iodicate, to point out, to declare—whence, 
nerhaps, AiiH, the moon, and /liiw, a month ? 
If this be admitted, here is the verb to sup¬ 
port Tooke’s obserration, thov^h in other 
words, ris., a month roeaneth the period in 
which that planet warns, instructs, and points 
oQt. Tbdd], a spacf of time eitlier measured 
by the sun or moon. It is either— 

1. Umar, the time between the change 
ao4 change, or the time in which the moon 
returns to the same point, being twenty- 
eight days. 

2. Solar, t^t period in which the sun 
passes through one of the twelve signs of 
the zodiac. 

3. Calendar, by which we reckon time, 
consisting unequally of thirtv or thirty-one 
days, except Fcbraary, which consists of 
twenty-eight, and in leap year twenty-nine 
days. The calendar month ia also called 
asiud, natural, civil, politicaL 

Our months bear the appellations first 
assigned to them by the Romans. But for 
wh^ reason we abandoned the i$axon titles 
of the months, but retained the Saxon names 
of the days, it is diflScult to conjecture. As the 
former were expressive of the period of the 
year in which they were respectively placed, 
and the latter merely the names of the idols 
worshipped on those particular days, there 
does not appear to have been much Judgment 
exercised in the rejection of the one or the 
retention of the other. Brady*s Clav. 
Celend. 

When the word month occurs in any sta¬ 
tute, it must be taken to mean a lunar 
month, unless calendar months are specified. 
Cro, EUz, 133. The month, by the common 
law, is but twenty-eight days. A twelve- 
month, in the singular number, includes the 
whole year, according to the c^endar; but 
twelve months, six months, Ac., in the plu¬ 
ral number,^ shall be computed after the rate 
of twenty-eight days to every month, except 
m cases oi presentations to benefices to 
avoid lapse, Ac., which shall be calendar 
months. The word mouth may, indeed, 
mean lunar or calendar, according to the 
intention of the contracting parties. 1 3f. A* 
5111; I 8mmd, 261, ». d. 

By the universal rule of the commercial 
world, a month is deemed, in all cases ui 
negotiable instraments, and indeed in all 


commercial contracts, to be a calendar month. 
Story on JBUle, 379. • ■ 

Monumenta gnw noe reeorda tfoeamus suni peri- 
tatie et vetnetoHs veetigia. Co. Lit. 118.— 
(Monuments, which we call records, are the 
vestiges of truth and antiquity.) 

MOOR, an officer in the Isle of Man, who 
summonses the courts for the several shead¬ 
ings. The office is similar to our bailiff of a 
hundred. 

MOOT [mot, gemot. Sax., meeting together], 
to plead a mock cause; to state a point of 
law hy Wity of exercise, as was commonly 
done in the Inns of court at appointed 
times. 

MOOT-CASE or MOOT-POINT, a point or 
case unsettled aod^ disputable, such as pro¬ 
perly affords a topic of disputation. A case 
nt for exercising young students at law. 

Such as, from their learning and standing, 
were called by the members to argue moot- 
cases, were sometimes called uf/er-Oarmfers ; 
the rest who, for want of experience, Ac., 
were not admitted, were by some called 
inner-berristeri. Chambers. 

MOOT-HALL or xMOOT-HOUSE, council- 
chamber, hall of Judgment, town-hall. 

MOOT-HILLS, bills of meeting, on which our 
British ancestors held their great couits. 
Many of these still exist not only in the Bri¬ 
tish dominions but also in the Netherlands. 
They commonly consist of a central emi¬ 
nence, on which sat the Judge and his 
assistants; beneath was an elevated plat¬ 
form for the parties, their friends, and 
** compurgators,^^ who sometimes amounted 
to 100 or more; and this platform was sur¬ 
rounded with a bench to secure it from the 
access of the spectators. Encgc. I^nd. 

MOOT-MAN, one of those who used to argue 
Uie reader’s cases in the inns of court. See 
Moot-Case. 

MOOTA CANUM, a pack of dogs. Cowell. 

MOOTER, a diiputer of moot points. 

MOOTING, the chief exenwc formerly per¬ 
formed by students in the inns of court. 

MORA, a moor, marsh land, a heath; barren 
and unprofitable ground. 

Afora reprobalur in kge. Jenk. Gent 61.— 
(Delay is reproved in law.) 

Mors aicitur nllimum suoplkiwn. 3 Inst 
212.—(Death is denommated the extreme 
penalty.) 

Mos retvsendus est fideUssmee vetnstatis. 4 (]o« 
78.—(A custom of the truest antiquity is to 
be retained.) 

Mors omnia solvit. Jenk. Cent. 160.—(Death 
dissolves all things.) 

MORA MUSSA, a watery or boggy moor; a 
morass. Mon. Ang. t. i. p. 306. 

MORATUR IN LbGE, he demurs; because 
the party does not proceed in pleading, 
hut rests or abides upon the judgment of the 
court in a certain point, as to the legal suf¬ 
ficiency of his opponent’s pleading. The 
court ‘deliberate and determine thereupon. 
See Dbmurbkr. 

MORAVIAN, otherwise called Herrahutters 
or united brethren. A sect of Christians 
2 o 
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vfhme social polity is particular and conspi¬ 
cuous. It sprung'up ID Moravia and Bohe¬ 
mia, on the opening of that Reformation 
which stripped the ^air of St. Peter of so 
many votaries, and gave birth to so many 
denominations of Christians. They n^ve 
evidence on their solemn affirmation. See 
Quakers. 

MOKE OR LESS (stoe plus sive mituis)^ these 
words in a contract, which rests tn /ieri, will 
only excuse a very, small deficiency in the 
quantity of an estate; for, if there be a con¬ 
siderable de6ciency, the purchaser will be 
entitled to an abatement. Hill v. Buckley, 

17 Ves. 394; and see Cross v. Eglin, 2 B. & 
Ad. 106. 

MORGANGINA or MORGANGIVA [mor. 
gen, Sax., the morning, and gifan, gift], a 
gift on the wedding day; dowry; the hus* 
hand’s gift to his mfe on his wedding day. 

AlOROSUS, marshy. See Mora. 
MORSELLUM or MORSEliLUS TERRiE, 
a small parcel or bit of land. 3foji» Ang. 
282. 

MORT D’ANCESTER. See Aasiss of 
Mort D’Ancbstor. 

MORTALITY. See Bills of Mortality. 

MORTGAGE [mort, dead, and gage, pledge!, 
a dead pledge j a thing pot into the hanas 
of a creditor. 

It U, however, in acceptation of law, an 
ohlmtion or debt by specialty, whereby 

. lands or tenements of a debtor are pawned 
or bound over to the other for money or 
other effects borrowed; peremptorily to be 
the creditor’s for ever, if the money be not 
repaid at the day agreed upon. In this 
sense, mortgage, in the common law, amounts 
to much the same with hypotkeca in the 
civil law. The creditor, holding such land 
on such agreement, is called the mortgagee, 
and he who pawns or gages, the mortgagor. 
Should the money be not repaid at the time 
limited, the land pledged is, by law, dead 
and gone from the rooitmTor, and the mort¬ 
gagee’s estate in the lands is no longer 
conditional, but absolute. The mortgagor 
then, so far as the common law is concerned, 
was subjected to great hardships and incon¬ 
veniences, if he did not strictly fulfil the 
conditions of the mortgage at the very 
time specified; as he thereby forfeited the 
inheritance or the term, as the case might 
be, however great might be its intrinsic 
value compared with the debt for which it 
was mortgaged; but equity perceived the 
necessity of interpnsiDg to prevent such 
manifest mischief and injustice, and treated 
a mortgage as a mere security for the debt 
due to the mortgagee, that a mortgagee 
held the estate, although forfeited at law, as 
a trust, and that a mortgagor had an equity of 
redemption which be might enforce against 
the mortgagee, as he could any other trust, 
if he ^plira within twenty years to redeem, 
and offered a full payment of the debt and 
of all equitable charges. So inseparable, 
indeed, is the equity of redemption from a 
mortgagee, that it cannot be disannexed 


even by an express agreement of the 
parties. 

Every species of property, real or per¬ 
sonal, corporeal or incorporeal, tangible or 
non-tangible, moveable or iromov^le, in 
possession, expectancy, or in action, may be 
the subject of mortnge- Manor Undi'siid 
tenements, freehold, copyhold, and lease- 
hold, remainders or reversions, rents, fnm- 
chises, advowsons, rectories impropriate, 
tithes, church livings, bills of lading, ibipi. 
freightage, articlea of merchandize, bills of 
exchange, promissory notes, debts, govern¬ 
ment annuities, title-deeds, and possibiliuci, 
may, according to their several natures, be 
conveyed, transferred, delivered, or msigaed, 
by way of mortgage security. 

The following are the individual seennties 
classed under the term ** mortgage 
(A) Freeholds. 

1. The original mode of mortgaging by i 
conveyance conditioned to lie void or vok- 
able at law, on payment of the sum of money 
borrowed, together with all interest, co^ 
and expenses. But we have seen that equity 
steps in and relaxes the iron rule of (be 
common law, by insisting on the aorsl ob¬ 
ligation of the lender’s reconveying tbe pro¬ 
perty forfeited at law, on tbe mirrower’s 
satisfying tbe debt, &c. At//. § 332. 

2. A conveyance absolute at law from tbe 
lieginning, but defeasible in equity by i 
direction to reconvey, on payment, either 
with or without a power of sale. But this 
mortgage differs from tbe former in form 
rather than in sulistaace, inasmoch is, 
though there is a direction to recoovey, it is 
confined in terms to payment at the ip- 
pointed time; but equity does not coaskier 
time as of the essence of the contract, tud 
therefore implies an engagement to le- 
cuDvev, after the day set forth in the mort¬ 
gage (feed, on satisfaction of tbe debt The 
mortgagee may foreclose, in both cases; 
for be is only a guasi trustee. 

3. A conveyaoce, either to the lender or 
his nominee, unon trust to sell after defsult 
in payment, Here, if the leader take the 
conveyance to himself, be is expressly s 
trustee for raising his debt by a tno^dffiled 
and limited, i, e,, by sale g be cannot fore¬ 
close, nor can he, it is conceived (there 
being an espreu trust, 3 & 4 Wm. IV., 

§ 25), acquire tbe ownership by coniiooiog 
ill possession or receipt of the rents without 
acknowledgment. For be is neither a mort¬ 
gagee nor a dry trustee (as his nomiure 
would be, as such nominee would ftsnd 
between the lender and borrower), fjr li« 
has a trust coupled with an interest, snd 
accountable. The right of foreclosure and 
a power of sale, generally co-exisi in modem 
mortgager. 

4. Mortgage for years, otherwise called s 
mortgage by demise. TUia was formerly 
done by way of demise and redemise: 

A. having borrowed money of B., demUed 
generally the laud to B., for a term of 
years absolutelyi at a peppercorn rent, vid* 
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the coveoants a^piinst Sneonibnihces, and for 
farther asraranee; and then B., the day 
•Aenrard, redemised to A. for 499 yeara, at 
a f»efuniary rent, which eorered the intereat 
of the money lent; and there waa a con¬ 
dition in the original demise, that, on pay¬ 
ment of the mortgage debt and intereat by a 
pren day, the term ahonld be at an end, 
upon which the derivative term would atao 
cease. Bot thia mode ia nearly, if not alto¬ 
gether, obaoiete | for the preaent method ia 
bj the demiae of the land for a term, under 
a condition, to be void on the payment 
of the money and interest; and a covenant 
ii nsnally iuerted in the deed, that till 
default ihiU be /nade in the payment of the 
money borroired, the mort^or ah all re¬ 
cede the rents and profits wUhoiit account. 
The mortgagor alto covenants for himself 
tod hia heirs, that if default be made in the 
payment of the monev at the day, that he 
and his beira will, at the coats of the morC- 
gigee and his heirs, convey the freehold and 
inheritance of the mortgaged lands to the 
mortgagee and hit heirs, or to such person 
or persona (to prevent the term merging^ as 
he or they shul direct or appoint. Such 
term, however, on the death of tlie mert- 
gigee, becomee vested in bis pemonal re¬ 
presentatives, who, in all eases, are en¬ 
titled in equity to receive the money lent, of 
vbat nature soever the mortgage may happen 
to he. 

(B) Copyhold. 

Thia is usually effected by a conditional 
wrrender in tut manor court, by the 
mortgagor to the mortgagee and hia heirs. 
The condition makes the surrender void on 
repayment of the money, &c., on a given 
day; the condition ia entered on the rolla, and 
inoiediately follows the surrender. If the 
coadtUon is contained in a separate deed of 
defeasance (which, by the live, la never 
advisable), it should be eatcrea on the rolls. 
If the money be repaid according to the 
exigency of the condition, the surrender is 
at aa end, and the anrrendaror ia in posaea- 
sioo is Mtaiu quo, without readmiasion or 
Hoe. Besides the eondUion and sorrender 
mtered on the roBi, there is frequently a 

E ons covenant to surrender, containing 
covenanto for the title, and for pay- 
neat of tl« money. As well in the case of 
0 GOoditiiNial aa an absolute surrender, the 
mrendcror rcnMuia tenant to the lord until 
the admiaaion of the surrenderee; but 
thoald the surrenderee be admitted, the 
coodkion beiag broken by the nonpeymcnt 
of the money,' &c., his estate ia absolute; if 
tfterwards the mortgage be paid off, a re- 
•dmitsHHi and fine will be necessary, and the 
mortgagor will thereupon gain a new estate, 
and the descent be altered. So long aa the 
transaction between the mortgagor and 
mortgagee rests in covenant, if the mort- 
gigoo assign his equitable interest by deed, 
and the mortgagor surrender to the assignee, 
he may compel the lord, by mandamui, to 
admit him without a double fine. A mort¬ 


gagee cannot be compelled to be admilted, 
even after condition broken, unless l»y tlie 
special cuatora of the manor; and where he 
has not been admitted, and the mortgage is 
paid off, the mortgagee gives a warrant to 
the steward to vacate the surrender, and 
thereupon the aurrender ia at an end. Con¬ 
sult Watk. on Comholds j Bcrto. on Cop. 

(C) Leaseholds. 

When leaseholds are made a mortgage 
security, it is usual, in ordec io avoid 
liability of the rept and covenanu in the 
original lease, to make an under-lease at a 
peppercorn rent, reserving the last day, or a 
tew days of the original term, and the mort¬ 
gagor covenants to pay the rent and perform 
the eovenants in the original lease. This 
precaution of an under-lease should never 
be neglected. If the rents be heavy and the 
covenants burthensome, for othenvisc, if 
the mortgagee enter into possession, he will 
become liaUe to all the covenants which mn 
with the land | and even if lie do not take 
possession, the better opinion is, that he will 
become equally liable. 

(D) Ecclesiastical property. 

1. A mortgage of an adoowsou should be 
made in fee, and include a power of sale. 
The mortgagor has a right to nominate, on 
the living becoming vacant, and may compel 
the mortgagee to present bis nominee, al- 
tbongh there be an express agreenmnl be¬ 
tween them to the contrary. 

2. A charge upon a kenefico should alwnys 
be attended by a warrant of attorney to con¬ 
fess judgment and sequestrate the living, and 
It is usual to make toe charge by demise for 
a term of years, if the incumbent shall so 
long live, with a covenant tliat he will not 
resigo, or do any act to vacate the living, 
without the consent of the incumbrancelr, 
and that if be be promoted, he will forth¬ 
with, at his own costs, execute a deed, 
charging his new bene^e with tlie incum¬ 
brance. 

3. Rectories impropriate, and dthes in lay 
hands, are subject to me like modes of mort¬ 
gage as any other species of real estate. 

(E) Chattels personal. 

Personal property is mortgaged by assign¬ 
ment or bill of sale; and if the thing itself 
he tangible and capable of delivery, then, to 
be perfectly secure, possession should be 
taken, and the former owner must not be 
suffered to have even a concurrent posses¬ 
sion, unless authorized by the terms of assign¬ 
ment, but which is very hazardous. The 
possession of goods and chaitcls, after sale 
or uiortgj^[e, by the person pledging, is 
primd facie a mark or badge of fraud. It is, 
however, hut presumptive evidence, and may 
be rebutted by written or parol evidence on 
the part of the vendee or mortgagee showing 
that the posaeasion was consistent with the 
nature of the transaction. 

The following are grounds of rebuttal:— 

(1) If actual delivery be from circum¬ 
stances impossible, as in the case of an 
assignment of a shin or goods at sea, duly 

2 G 2 
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regiftered under 4 Geo. IV., c. 41, or goods 
In iransitu ; also, in the case of choses in 
action, the assignment of the det)t, or deli¬ 
very of the bond, &c., will be sufficient. 

(3) Where actual delivery has been made 
as nearly as may be, as the key of a ware¬ 
house. 

(3) When the delivery is refused despite 
of the amement. 

(4) Where the possession is consistent 
with the deed of assignment, as in the case 
of an assignment to a creditor without hit 
privity, or an assignment to secure a future 
contingent debt, or under apprehension of 
legal process. 

(5) If the assignment be conditional, the 
continuance of possession of the person 
assigning does not avoid it, because, by the 
terms of the deed, he is to have possession 
until die condition be performed. 

In the case of debts, choses in action, 
p 0 fi o6if bonds, and policies of insurance, 
all securities relating to them most be 
delivered up, and notice should be given to 
the debtor or insurance office, and all per¬ 
sons having any legal or equitable interest 
in the property assigned. This notice is 
essentially necessary for two reasons; first, 
it protects agiunst the bankrupt laws; and, 
second, it prevents the party assigning from 
fraudulently receiving the debt, &c., or again 
transferring the interest to another person, 
who, by adopting the precautions which the 
first party ought to have observed, would 
acquire the belter title or the better equity. 
3 Rysi. R. 1. 

Public stock ma^ become the subject of 
loan, or it may be itself the security for the 
repayment of money. 

Buis of lading may also become the sub¬ 
jects of pledge: and by endorsement thereon 
by the consignee, the legal right of owner¬ 
ship may be transferred to an assignee, so as 
to divest or preclude the right of the con¬ 
signor to arrest the goods tn trantUu. 

(F) Equitable mortgages. 

If the title deeds of an estate are, without 
even verbal communication, deposited by a 
debtor in the hands of a creditor, or of some 
third person on his behalf, such deposit is of 
Itself evidence of an agreement executed for 
a mortgage of the estate, of which ageement 
the creditor may avail himself, as of an 
agreement in writing for that purpose, for 
be may file a bill in equity for the comple¬ 
tion ot the security by a legal conveyance 
from his debtor, who will not be allowed to 
plead the Statute uf Frauds; or if the debtor 
become bankrupt, the creditor may petition 
for the payment of his debt by sale of the 
estate, and to be allowed to prove the 
deficiency (if any) under the fiat. 

The following are some of the leading 
points which have been established by the 
decided cases. I 

(1) Tlie deposit must be made with the 
view and intent of an immediate security; 
and not diverto intuitu. 

(2) The deposit will create an equitalile 


mortgage for the d^t then doe, althoig 
there be notlung said at the time. 

(3) The deposit may^e a security as well 
for debts actuallf due as also for fotsre 
advances, if made out by evidence or oskh 
nncontradicted. 

(4) The deposit maybe made either to the 
creditor himself, or to some third person over 
whom the depositor has no control. 

(5) Although there be an nDSttmpcfl 
agreement between the parties, which is insd- 
roissible as evidence, yet other parol evidence 
may be adduced to establish the equitable 
mortgage. 

(6) An equitable mortgage by deposit of 
title deeds shall have preference over a sab- 
sequent purchaser or mor^tagee of the legal 
estate with notice, which wul be implied froD 
the nature of the transaction. 

(7) If a bond fid9 deposit be made, ami 
the debtor afterwards, and in immediite 
contemplation of bankruptcy, execote a 
conveyance of the legal estate to the creditor 
in completion of the mortgage, it is a good 
legal title, and will be protected by tbe 
equitable title previously obtained. 

(8) When the deposit is made for a par¬ 
ticular purpose, that purpose may be 
enlarged oy a subsequent agreement, witiiont 
an actual redelivery; as when deeds are de¬ 
posited to secure advances by a banking firm, 
the deposit may be extended to secure ad¬ 
vances made by the bank after a change of 
partners. 

(9) It seems that, in order to constitnlesn 
equitable mortgage by deposit, there shoald 
be a delivery of ail tbe title-de^s. 

(10) An equitable lien on copyholds will 
be created by a deposit of a copy of covt 
roll. 

(11) It seems that if there be awrittro 
instmment stating tbe terms on which a de¬ 
posit is made, an inference contrary to it, 
fbunded on affidavit alone, will not be ad¬ 
mitted. 

(12) If there be written evidence allowing 
the deposit of tbe title deeds, tbe mortg^te 
will be entitled to the costs of his pediioo 
for a sale, but otherwise not. 

(G) Welsh Mortgages. 

There was a peculiar sort of pledge or 
mortgage in the Roman law, called oifi- 
cAremv, whereby the creditor was entitled to 
take the profits of the pledge (as, for 
instance, of lands or animals) as aeoaipeam- 
tion for, and in lieu of, interest. Tliis mode 
of contract was not held illegal In the Rooin 
law, unless it was made a cover for some 
illegal act or for some oppresnve usury. 
But, in the modern continental nations, it 
seems, from its tendency to give the creditor 
an oppressive power and to cover usury, to 
be generally discountenanced; for, in all sock 
cases, the party is hound to account for tk 
profits, deducting his expences, and then u 
simply allowed his interest. Thu is tbe role 
adopted in England. Welsh monies 
bear, in many respects, a cluse resemblaoce 
to the contract of antichresu, as the mort- 
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u entitled to receive tbe profits in lieu 
of interest. But this kind of mortftage, 
tboojtli former !7 much in use, is now in a 
^reat meuure obsolete. It does not seem 
erer to have been applie«l to mere personalty. 
Story OM BailmeiUs, 343. 

As to the relationsfaip sobsiattng between 
mortgagor and mortgagee, it is held at law 
that I mortgagor iu possession of the mort¬ 
gaged premises is tenant to the mortgaf|ree, 
who may, bowerer, eject him without notice, 
after the breach of the covenant for the re- 
payment of the money. If a mortgagee in 
possession hold over after he it satisfied, 
there is no tenancy either at law or in equity, 
but be is a mere trustee, and, therefore, 
bound to aocouDt. If a lease be granted by 
a mortgagor prior to the mortgage, the 
mortgagee baa the same rights against the 
lessee and those claiming under him, that 
tbe mortgagor bad, and no other than he had: 
and bis remedy must be on the lease as 
^signee of the reversion, so long as the lease 
H in existence, and the tenant acknowledges 
iiis title. If, however, the lease be subsequent 
to the mortgage, then the mortgagee may 
trest the lessee, and all those who may be In 
possession as wrongdoers, and may briug 
< jectioeut: but he cannot distrain or bring 
sny action for the rent they have contracted 
to pay, as there is no relation of landlord and 
tenant between them, unless they choose to 
pay the rent to the mortgagee and he accepts 
It: then a relation of landlord and tenant is 
cmted between them, and the mortgagee 
will have the ordinary remedy. A mort¬ 
gagee may at tbe same time proceed by action 
at law 00 bis bond or covenant, and by bill in 
equity for a foreclosure, thus forming an 
exception to the maxim nemo debet bis veuari 
pro eddem causd. Since a mortgage is a debt 
by specialty, it follows, from the known rules 
both of law and equi^, that as between the 
real and personal repreaentaiives of the 
debtor, tbe personal estate is primarily liable 
to the payment of tbe debt, and must in¬ 
demnify the real estate against it. All 
instances to the contrary are mere exceptions 
to this general rule; and whether the mort¬ 
gaged lands devolve on the heir at law, as 
Wet natus, or on a general devisee, as JUeres 
/aehu, or on a particular devisee, in either 
case tbe personad estate must, in the absence 
of evidence of intention to the contrary, be¬ 
come the primary fond and exonerate the 
real estate, descending or devised, from the 
debt. Consu 11 PoweU or Coote on Mortgages. 

mortgager, he that takes or receives a 
mortgage. 

mortgagor or MORTGAGER, he that 

rivet a mortgage. 

MORTH [Sax.], open murder, answering 
exactly to the French auassinat or musrte 
de ffuet-npens. 

MORTHLAGA, a murderer. 

MORTHiiAGE, murder. 
mortis CAUSA, DONATIO. See Dona- 
Tio Mortis Causa. 

mortmain [morf, Fr.,. dead, and mai/i. 


AfDR 

hand], such a state of possession as makes 
it unalienable ; whence it is said to be in a 
dead hand--ATk a hand that cannot shift away 
the property. Lands in mortmain are a 
dead weight upon commerce. 

By several old statutes, alienation of lands 
and tenements in mortmain, t. e., to religious 
and other corporations, which were sap- 
posed to hold tnem in a dead or nnservicea- 
ole hand, were prohibited under pain of 
forfeiture to the lord, the fruits ot whose 
feudal seignory (the great hinge of govern¬ 
ment in those days) were thus impured. 
But by the concurrent consent of the imme¬ 
diate and all other subordinate lords, with 
that of the lord paramount, i. r., tbe king, 
this forfeiture might be dispensed with. 
And the 7 & 8 VVm. III., e. 37, made a 
license from the Crown a suflBcient dispen¬ 
sation in all such cases. See Charitablb 
Uese. 

By 3 & 4 Viet., c. 60, for farther amend¬ 
ing the Church Building Acts, which are 
therein recited, it is enacted that any endow¬ 
ment, grant, or conveyance under the said 
acts or that act, for a ske for any church or 
chapel, or churchyard, or parsonage house, 
or glebe, or for the use or benefit of any 
chnrch or diapel, or of tbe incumbent or 
minister thereof, or for the repairs thereof, 
whether made before or after the passing of 
that act, shall be vidid without any license 
or writ of ad quod damnum, the Statute of 
Mortmain, or anp other^ statute or law to 
the contrary notwithstanding: provided that 
such exemption from the mortmain acts 
shall not extend to any ease where tbe en¬ 
dowment shall in tbe whole exceed tbe 
clear annual value of 300/. 

By 6 & 7 ^t., c. 37, $ 12, the minister 
or perpetual curate of a district or parish, 
formea under that act, is empowered, not¬ 
withstanding the Statute of Mortmain, to 
take to him and his successors grants or 
endowments, or augmentations, or real or 
personal estate, as therein mentioned. 

MORTPAY, dead pay; payment not made. 

MORTUARY, a burial place; a gift left hp a 
man at his deatii to his parish church, for 
the recompense of his personal tithes and 
offerings not duly paid in his lifetime. Also, 
a kind of ecclesiastical heriot, being a cus¬ 
tomary gift claimed by and due to tlie 
minister in very many parishes, on the death 
of his parishioners. Like lay beriots, they 
were originally but voluntary bequests to 
the church. It Was usual in ancient times 
to bring the mortuary to church along with 
the corpse when it was hroughs lo be 
buried, and thence it is sometimes enUed a 
corpse-present. In the laws of Canutt^ is 
was called soul-scot, or saule-soeat, which 
signifies pecunsa sepulchralis, or sgoUndsm 
animes. The lord must have the best good 
left him as a heriot; and the church the 
second best as a mortuary. 

The variety of customs with regard to 
mortuaries, giving frequently a handle to 
exactions on the one side, and frauds or 
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czpeBBive litlf^tions on the other, it was 
thought proper, by statute 21 Hen. VIIi., 
c. 6, to reduce them to some kind of cer¬ 
tainty. Fur this purpose it is enacted that 
all mortuaries or corse-presents to parsons 
of any parish shall be token in the following 
manner, unless where by custom, less or 
none at all is due, viz.—for every person 
who does not leave goods to the value of ten 
marks, nothing; for every person who leaves 
goods to the value of ten marks and under 
30/., di. 4fif.; if above 30/. and under 40/., 
6jr. 8</.; if above 40/., of what value soever, 
they may be lOs.* and no more. And no 
mortuary shall, throughout the kingdom, be 
paid for the death of any feme cyeert, or 
child, or any one of full age, that is nut a 
housekeeper, nor for any wayfaring man, 
wliose mortuary shall be paid in the parish 
to which he belongs. 2 BL Corn. 427. 

It has been sumetimea usetl in a civil as 
well as in an ecclesiasiicad seme, being pay¬ 
able to the lord. Fnroeh. Anitq. 4/0. 

MORTUUM VADIUM, a dead pledge or 
mortgage: which see. 

MOT£, a meeting, an assembly, used in com¬ 
position as burgmoteg fulkmoteg &c« 8ee 
Gbmot. 

WOT E-BELL, (he bell which was used by the 
Saxons to summon people to the court. 

MOTHER, a customaiy servioe or payment at 
the mote or court or the lord, from which 
seme were exempted by charter or privi- 

WOTHER-GHURCH CpHtnaria eocktia^g the 
palish churchiT 

MOTHERING, a custom of visiting parents 
on Midlent Sunday. 

MOTIBILIS, one tmt may he moved or dis¬ 
placed I also, a v^ant. Fiet9, /. ?i. c. 6. 

MOTION, an occasional application to a court 
of law or equity, by the parties or their 
counsel, in order to obtain some rule or 
order, which becomes necessary either in 
the progress of a cause, or summarily and 
wholly unconnected with plenary proceed- 
ings. 

In Chancery, motions are of two khids. 

1. Special, which may be made ex parte, 
Ist, from the pressing nature of the case; 
2dly, when a party is not entitled to be 
served; and, 3dly, when there is no party 
on whom service can be made. But gene¬ 
rally special motions require a notice to be 
served on the opposite parties two clear days 
at least before the hearing. An affidavit of 
the service of notice should be made and 


filed at the Affidavit Office, and an office 
copy obtained, to be ready in court in case 
the opposite party neglects to appear upon 
the motion, xhe first and last days in term. 


and every Thursday in term, besides the seal 
days in vacation, are set apart for motions. 
Special motions are gener^y supported by 
affidavit. The gener^ rule as to costs is (I), 
that a party making a successful motion b 
entitled to costs as costs in the cause, the 


other party not being entitled to costs; 
(2), that a party mfdting a inotioq, vyhich 


fails, is not entitled to costs, but tbs yirty 
opposing it is entitled to costs as costs ia the 
cause; (3), that when a motion is msde and 
not opposed, both parties are entiiltd to 
costs as costs in the cause. 

2. Of course. These modoas, atsomiog 
the proceedings to be regular, are granted 
withuht any consideiation of merits or dr- 
cuinsiances. Some only require coaoiel’t 
signature, whilst others must be meutioned 
ill open court. They may be made on anjf 
day during term, or on seu-days in vacatioB. 
See Orders, 8/k May, 1845, 16, ebmet 4/ 
4 - 48 . 

In Parliament or public assemblies, the 
proposing of any matter for the coDiider* 
atiou of the meeting. 

MOVABLES [some write this word stosesklf, 
but there is no necessity for retaining the 
e any more than in immovable, where Dr. 
Johnson himself omits it], goods, fumitarr, 
personalty. 

MOULT, a mow of corn or hay. 

MULCTT, a fine of money or a penalty. 

MULIER (1), a woman in general; (2) a rir. 
gin; (3l, a wife. 1 ins/. 243. 

MULIER PUISNE, when a manhasabaslird 
son, and afterward marries the mother, ud 
by her has also a legitimate son, the eider 
son is bastard eignh, and the younger an is 
muUer pmisnd. 

JHulieres ad prohaisomem status hsmims aMi 
non de5en/. Co. Lit. 6.—(Women ought not to 
be admitted to proof of the eatate ^ a mis.) 

MULIERTY, lawful issue, because begotten 
e muUere of a wife, and not ear coacv6t8d. 

MULLONES PiENI, cocka or ricks of bif. 
MULMUTIN LAWS. See Molmctus 
Laws. 

MULNEDA, a place to build a watermill 
Mou. ii. 284, 

MULTA or MULTURA EPISCOPI, a fine 
or final satisfaciion, anciently given to the 
king by the bishons, that they might hive 
power to make uelr wills; and that they 
might have the probate of other men's wilh, 
and the granting of administraliona 2 hd* 
291. 

Malta couceduntur per obliquum, qua fumee^ 
duatur de directo. 6 Go. 47-—(Many ihiiip 
are obliquely conceded which are not con¬ 
ceded directly.) 

Malta ignoramas qam nobis non Utered i> 
veterum keiio wiis fast familians. 10 Co. 
73.—(We are ignorant of many things 
would nut he hidden from ut if the readisp 
of old authors were familiar to us.) 

ilfu//a in jars commaui contra rationem 
tandi, pro commam utilitate intndaeU mt. 
Co, Lit. 70.—(Many things coatrarjr to the 
rule of argument are introdneed into the 
comnion law for common utility.} 

Malta multo exercitaiione faeikus qaam np- 
lis percipies. 4 Inst. 60.—(You will per¬ 
ceive many things more caoly by 
than by riUes.) 

dfslta nan vetat lex, qum tamem taciil dewms^> 
—(The law forbids not many things nw 
yet it hiu silently condemned.) 



MUL 


( 43D ) 


MUL 


tmWBeuni cmm unhenifaie gum non per 
90 trumeunt, Uo. IM. 12.—(Manjr lbini(8 
pan 10 the whole, which would not pass by 
ksftf.) 

MULTIPARTITE [onitef. Lot., many, and 
pan, a part], difided into aererai parts, 

.MULTIPLE POINDINU, a doable distress, 
in Scotch law, which ^ifes name to an action 
that may be brought liy a person possessed 
of moD^ or effects liable to daiins from 
different claimants. Thus, where the rents 
of BO estate are claimed by different per¬ 
sons, the tenant may raise an action of mul¬ 
tiple poinding, calling the different parties 
to dispute their preferences, and to hare it 
piovea that the tenant is liable once, and in 
a single payment only. Scotch Term, 

MULTiPARlOUH, haring different respects 
or mat dirersity in itself. 

Mnltifartousness in a bill in equity, is im¬ 
properly joining in one bill distinct and in¬ 
dependent matters, and thereby confounding 
them; as, for example, the uniting in one biU 
of lereral matters perfectlr distinct and un¬ 
connected, against oue defendant, or the 
demand of several matters of a distinct and 
iiidependeut nature against several defendauta 
in the same bill. In strictuess of language, 
it would be more correct to call it a mis- 
jobder where different and distinct claims 
are mixed in the same bill against the same 
defendant. Multifariousness as Co one de¬ 
fendant, coaatituiea no necessary ground of 
objectioD by the other defendants; for a 
bill may be multifarious as to one defendant, 
and not as to the rest. What is more fami¬ 
liarly understood hy the term multifariousness, 
as applied to a bill, ia where a party is able 
to say be is brought as a defendant upon a 
reeoid, with a large portion of which, nod of 
the case made by wluch, he baa no connec¬ 
tion whatever. But to lay down any rule, 
applicable universally, or to say what con¬ 
stitutes mnltifariousness as an abstract pro¬ 
position, is, upon the authorities, utterly 
impossible. 

Although a bill is ordinarily open to objec¬ 
tion for multifariousness which contains two 
distinct subjects, wholly disconnected with 
eacbother; yet, if one of them be clearly with¬ 
out the juriatEctloa of a court of equity for 
rdreis, it seems that the court will treat the 
hill as if it were single, and proceed with the 
other matter, over which it has jurisdiction, 
as if It conathoted the whole and sole object 
of the bill. And a bill is not to be treated 
as moicifarioos because it joins two good 
causes of complaint, growing out of the 
same transaction, where all the defendants 
are interested in (he same claim of right, and 
where^ the relief asked for, in relation to 
each, is of (be same general character. 

The objection to multifarioasneBS is usu¬ 
ally taken by demurrer, and if not so taken, 
and the cause goes on to hearing, the objec¬ 
tion will not then always be fatal to the suit. 
But should (he bill be artfully framed, so 
that from that, or from some other cause, 
the objeetiou does not appear on the face of 


the bitl, the defendant may take advantage- 
thereof by setting forth the special matter by 
a plea. Story*i Eg, Plead, 22d. 

At common law, it has been laid down in 
numerous modern cases, that, whether the 
form de injurid be employee! or not, the- 
replication cun not be objected to as multi¬ 
farious, if the facts stated in the plea, though 
they are several, coustitute one ground of 
defence; for that the rule of pleadiqg is not 
that the issue must be Joined oit a si^le 
fact, but on a single point of defence. But 
it is a matter of no little difficulty to ascer¬ 
tain whether several facts, which go towards 
the constituting of a defence are so con¬ 
nected as to form one complete point of 
defence, so as to admit of the anplicatioa 
of this rule. See the cases collected iii 
2 Sound, Rep, 295 c. 

Multi multa^ nemo omnia novit, 4 Inst. ^8.— 
(Many men know many things; no one* 
knows every thing.) 

Multiplex et indistinctum pariS confutienem r 
et gumttionei quo iimplicioree, eo lucidioree. 
Hob. 335.—(Multiplicity and indistinctness 
produce confusion; and questions, the more 
simple they are, the more lucid.) 

Multiplicatd tramgretiione creicat poenm in* 
Jlictio, 2 Inst. 479.—(Let infliction of 
punishment increase with multiplied crime.) 

MULTIPLICITY, more than one of the same 
kind. 

A bill in equity may be objectionable for 
an undue divisibility or splitting op of a 
single cause of suit, and thus muluplyiog 
subjects of litigation. Equity discouragea 
unreasonable litigation; it wili not, there¬ 
fore, permit a bill to be brought fora part of 
a matter only, where the whme b the proper 
subject of one suit. Upon a somewhat ana¬ 
logous ground, if an ancestor have mdde 
two mortgages, the heir will not be allowed 
to redeem one without the other; for in 
such a case, the equity of the heir, like that 
of the ancestor, is to redeem the whole or 
none. The objection may be taken by way 
of plea; for it is against the whole policy of 
courts of equity to encourage multiplicity of 
suits. Stury^t Eg, Plead, 234. 

It is a rule of pleading, at common law, 
that where a subject comprehends multi¬ 
plicity of matter, tliere, in order to avoid 
prolixity, the law allows of general pleading* 
2 Sauna. Rep, 410. 

MULTITUDE, an assembly of ten or more 
persons* 

Multiiudinem decern faeunt, Co. Lit. 247.^ 
(Ten make a multitude.) 

Multitude erruntium non parit errori patrocU 
nium, 11 Co. 75.—(The multitude of those 
who err elves no excuse to error.) 

MultUudo mperitorum perdit curiam, 2 lust. 
219. — (A multitude of ignorant persona 
destroys a court.) 

MULTO, a wether sheep. Old Reeordsm 

MULTO FORTIORI. See A Fortiori. 

Multo utiliut eit pauca idonea effundere^ guam 
multiM inutilibui hominei gravari. 4 Co. 20. 

(It is more useful to pour forth a few 
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meful tUiogs than to oppress men wUh many action of Uie general business of the btK 
useless things.) rough, and miULe their dectsioos accordiag 

MULTURE [mouUure, Fr., from moio, Lat., to the majority of the members present Cd 

to grind], a grist or grinding; the corn those present amount to one-third of the 

ground; also the toll or fee due for grind whole), and that the mayor or other member 
ing. presiding in his absence, shall hare a casting 

In Scotch law, a certain stipulated quan- ?ote; that at any meeUng at which two- 

tit^ of meal dven as payment to the pro- thirds at least of the whole shall attend, tbe 

prietor or tachman of a mill for grinding the council may make bye-laws for the good 

corn. Encyc, Land. rule and gorerument of the boro^h, fur the 

MUND, peace, whence mundhrye^ a breach of prevention and suppression of nui8auc«,aiid 

the peace. f >r the imposition of fines on persons in that 

MUNDBYRD, a receiving into favour and behalf offending; that the burgesses shall 
protection. annually elect from among those qualified to 

MUNICIPAL [municipality Lat., of muittfi, be councillors, two andiiors and two asset- 
office, and capioy I take, or hold], belonging sors; the former to audit the accounts of 

to a corporation. the borough, the latter to assist in revising 

MUNICIPAL CORPORATION ACT, 5&6 the burgess list; and that the council ilao 

Win. IV., c. 76, by which the corporate may appoint a town clerk and a treasoitr 

towns or boroughs enumerated in the sche- (neither of whom is to be a memlier of the 

dules A and B annexed thereto (com- council), and such other officers as bare been 

prising, with the exception of Lundon, and usual, or shall be necessary, and shall be 

a few other places, the whole of those in empowered to fix their salaries; and if the 

England and Wales), are placed under one borough have a separate court of quarter 

uniform plan of constitution thereby newly sesaiuns, shall also appoint a coroner tod a 

devised. clerk of the peace. 

The definition of a burgess in the boroughs The council of any borough which h 
comprised in the act (that is, a burgess desirous that a separate court of quarter ses- 

entitled to such new rights as the act for the sions should be nolden there, may petition 

first time confers upon these boroughs), is a the Crown for that purpose, a^ if the appli- 

male person of full age, not an alien, our cation be granted, the Crown shall appoint a 

having received, within the last twelvemonths, recorder, who shall be sole Judge of snch 

parochial relief, or alms or pension, or cha- court of quarter sessions, as also of the court 

ritable allowance from the charitable trus- of record for civil actions, if there be any, 

tees of the borough, who, on the last day of and if it be not regulated by any local act of 

August HI any year, shall have occupied any Parliament, and no barrister of five yein’ 

house, warehouse, counting-house, or shop, standing sat therein when the act passM. 
within the borough during that year, and the To ceruin l^roughs, and to snch othen 
whole of the two preceding years; and as may petition for it, the Crown may sbo 

during such occupation shall also have been grant a commission of the peace, and noni- 

an inhabitant householder within the bo- nate such persons to be jostioea as the 

rough, or within seven miles thereof, and Crown shall think proper; and the mayor 

ahall, during such time, have been rated in and recorder are respectively joatices of the 

respect of such premises to all rates for peace, 

. relief of the poor, and have paid all such It is provided, subject however to certais 
rates, aud all borough rates, in respect of exceptions, that the council shall not leH 

the same premises, except those payable for or mortgage the land or public stock of tbe 

the last SIX calendar months: and shall be borough, or demise them for more than a 

duly enrolled in that year as a burgess on tbe certain term; and that the rents, prohti» 

biirgeas-roll. But when the premises came and interest of all corporate proper^ ahall 

to the party by descent, marriage, marriage he paid to the treasurer, and earned to the 

Mettleinent, devise, or proroodou to any account of the borough fund, which, ifief 

benefice or office, he shall be entitled to discharging debts, shall be applied to tbe 

reckon in the occupancy and rating of the payment of lalaries, the expeaaes conneeteii 

former party from whom they were so de- with the corporate elections, prosecatioBi, 

rived.^ gaols, and maintenance of offenders, snd 

It is further provided, that in everv bo- other public purposes; that the sarplst Of 

rough there shall^ be elected,^ annually, a any) shall be expended for the public benefit 

mayor, and periodically, a certain number of of the inhabitanu, and the deficiency Of 

aldermen, and of councillors, who, together, made up by a rate; and that tbe aceonou 

shall couatitute the council of the borough; shall be at all times open to inspection aafi 

that they shall be respectivelv chosen from regularly audited and printed for tbe ose d 
among persons on, or entitled to be on, the the rate^^ayers, and submitted to the liscic- 
bnrgess list, and otherwise qualified as in tary of State, and laid before bolhHoaso 
the act described; that the councillors shall of Parliament. 

be elected by the burgesses, and the mayor This act distingaishes between the righu 
^ aild ludermen by the council; that the newly conferred by it, and the former fighw 
council shall meet once a quarter (and , of the corporators, with regard to the ror- 
oftener, if due notice be given) for tnms- porale property, and as to voting at pariU- 
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roentaryelections; both which former rights 
are expressly reserved; It being provided 
that every inhabiumt/aiid every person ad- 
uiited a freeman or burgess, and the wife, 
or widow, or son, or daughter of any free¬ 
man or burgess, and every apprentice, shall 
enjoy the same share and benefit of the 
lands and public stock of the borough, as he 
might have enjoyed in case the act had not 
been passed; subject to the limitation how¬ 
ever, that the total amount to be divided 
among such persons shall not exceed the 
inrplus which shall remain after payment of 
the expenses, by the act charged upon the 
borough fund. And that every person who, 
if the act had not been passed, would have 
enjoyed as a burgess or freeinau, or might 
thereafter have acquired in respect of birth 
or servitude, the right of voting in the elec¬ 
tion of members of Parliament, sliail be 
entitled to enjoy or acoture such right of 
voting as fully as he might in that case have 
done. And the town clerk of every borough 
is to make out a list (to be called the free¬ 
man’s list) of aU persona admitted burgessea 
or freemen, for the purpose of such reserved 
rights IS aforesaid, as distinguished from the 
Inirgesses newly created by the act, and en¬ 
titled to the rights which it newly confers. 

No person shall in future be a burgess or 
freeman by gift or purchase; the effect of 
which is to leave no other title in force, as 
regards the right to be placed on the free¬ 
man’s roll, bat those or birth, marriage, 
and servitude as an apprentice. It abolishes 
((hough with a reservation of the rights of 
the then existing claimants) the exemptions 
that bad been ordinarily claimed by bur¬ 
gesses, inhabitants, or the like, for such tolls i 
or dues as are levied to the use of the body i 
corporate. ] 

In divers boroughs a custom had pre- i 
vailed, and bye-laws had been made, that no 
person not being free of the borough or of 
certain guilds, mysteries, or trading com¬ 
panies therein, should keep a shop for mer¬ 
chandise, or use certain trades or occupa¬ 
tions fur gain within the same, the act 
provides that every person may in future 
keep any shop, and use every lawful trade 
and occupation therein, any such custom or 
i)ye-law8 notwithstanding. 

MUNICIPAL LAW, that which pertains 
feolely to the citizens and inhabitanu of a 
state, and is thus distinguished from political 
law, commercial law, and the law of nations. 

It is now, however, more usually applied 
to the cnstomary laws that obtain in any 
particular city or province, and which have 
no anthoriw in the neighbouring places. 

MUNlMfiNT[mimio,Ut., to fortify], support, 
defence, record, writing upon which claims 
and rights are founded and depend; evi¬ 
dences, charters. 

MUNIMENT-HOUSE or MUNIMENT- 
ROOM, a house or room of strength, in 
cathedrals, collegiate churches, castles, col- 
Ic^ges, or public buildings, purposely made 
for keeping the seal, evidences, deeds. 


charters, writings, &c., of such church, col¬ 
lege, &c. 

MUllAGE [mums, Lat., a wall], money paid 
to ke^ walls in repair. 

MURATIO, a town or borough surrounded 
with walls. 

MURDER Imerihor, morthen. Sax., 

Law Lat., the etymology requires that it 
should be wriUeti, as it anciently often was, 
murther; but of late the word itself has 
commonly, and its derivatives universally, 
been written with d. Dr, Juhnton, The 
etymology of the Saxon morM, whence mor- 
tkor, and of the M. Gothic mnurthr, require 
muriher; but murder has the authority of 
the Su. Gothic mord, the Teutonic moord^ 
and the old Fiench murdre, Todd], the 
act of killing a man unlawfully or criminally. 

The legal description of murder is when 
a person of sound memory and discretion 
unlawfully kills any reasonable creature with 
malice aforethought, either express or im¬ 
plied. 

1. The person committing the offence must 
be of sound memory and discretion, for in¬ 
fanta and insane people are incapable of 
committing any crime, unless they evince a 
consciousness of doing wrong, and a discern¬ 
ment between good and evil. See Mbntal 
Alibnation. 

2* It must be an unlawful killing by any 
means which superinduces death within a 
year and a day after the cause of death ad¬ 
ministered. 

3. The person killed must be a reasonable 
creature iu being, and under the Queen’s 
peace. 

4. The killing must be with malice afore¬ 
thought. 

Every person convicted of murder shall 
suffer death as a felon. 9 Geo. IV., c. 31, 
§3; 6 A-7 fVm.IV., C.30. 

MURDERMENT, murder. Obsolete. 

MURDRUM, the secret killing of another, 
also the amerciament to wMch the vill 
wherein it was committed, or, if that were 
too poor, the whole hundred was liable. 

MURORUM OPERATIO, the service of work 
and labour done by inhabitants and adjoining 
tenants in building or repairing the walls of 
a city or castle ; their person^ service was 
commuted into murage. 

MURTHLACH. See Mortlagb. 

MUSSA, a moss or marsh ground; or a place 
where sedgM grow; a place overrun with 
moss. Cowell, 

MUSTER-BOOK, a book in which the forces 
are registered. 

MUSTER MASTER, one who superintends 
the master to prevent frauds. 

MUSTER-ROLL, a register of forces. 

MUTA CANUM, a kennel of bounds, one of 
the mortuaries to which the Crown was 
entitled at a bishops or abbot’s dgcease. 2 
Bl. Com. 426. 

MUTUS, silent, not having anything to say. 

Standing mute is when a person, being 
arraigned, either cannot speak or refuses to 
ans^ver or plead. Hegularly a prisoner is 
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saM to stand mute when being arraigned he 
either (1) make no answer at all, or (2) 
ansiver foreign to the purpose or with such 
matter as is not allowable, and will not answer 
otherwise, or (3) upon haring pleaded not 
guilty, refused to put himself upon the 
country. 2 Haie P, C,, 316. By 7 A 8 
Geo. IV., c. 28, $ 1, he shall by the plea of 
not guilty, without any farther form, be 
deemed to hare put himself upon the country 
for trial, and the court shall order a jury for 
the trial of such t>eraon accordingly. 

By 7 & 8 Geo. IV., c. 28, § 2, it is enacted 
that if any person, being arraigned upon or 
charged with any indictment or information 
fur treason, felony, piracy, or misdemeanour, 
shall stand mute of malice, or will not answer 
directly to the indictment or information, in 
ererysurh case it shall be lawful for the 
court, if it shall so think fit, to order the 
proper officer to enter a plea of not gnilty’’ 
on behalf of such person; and the plea so 
entered shall have the same force ana effect 
as if such person had actoalty pleaded the 
same. When there is reason to doubt 
whether the prisouer is sane, a jury should be 
chared to enquire whether he be sane or not; 
which jury may consist of any twelve persons 
who may happen to be present, and upon 
this issue, the question will be whether he 
has intellect enough to plead, and to com* 
prebend the course of the proceedings. If 
they find the affirmative, the plea of ** not 
guilty^' may be entered, and the trial will 
proceed; but if the negative, the 39 & -40 
Geo« IIL, c. 94, § 2, provides that insane 
persons indicted for any offence, and on their 
arraignment found to be insane by a jury 
lawfully impanelled for that purpose, so that 
they cannot be tried upon the indicimeot, 
shall be ordered by the court to be kept in 
strict custody rill the royal pleasure be 
known. 

To advise a prisoner to stand mute is a 
high misprision, a contempt of the court, and 
punishaUe by fine and imprisoument. 

MUTILATION, deprivation of a limb or any 
essential pan. See Matabm. 

MUTINY ACT, a statute annually passed **to 
punish mutiny and desenion, and for the 
better payment of the army and their 
quarters.** This regulates the manner in 
which they are to he dispersed among the 
several innkeepers and victuallers through 
the kingdom, and establishes a law manial 
for their government. By this, besides other 
things comprised in the artictes of war, 
enumerated and enforced in this act, it b en¬ 
acted that if any officer or soldier shall excite 
or form any mutiny, or, knowing of it, shall 
not give notice to the commanding officer, 
or shall desert or list in any other regiment, 
or sleep upon his post, or leave it before he 
u relieved, or hold correspondence with a 
rebel or an enemy, or strike or nse violence 
to bis superior officer, or shall disobey his 
lawful commands, such offender shall suffer 
such punishment as a court-martial shall 
inflict, though it extend to death itself^ 


The first of these nets passed on rite I2tk 
April, 1689. 

MUrUAL, reciprocal, each acring in remn, 
or correspondence to the other. 

M UTUAL DEBTS, money due oa both rides 
between two persons. 

MUTUAL PROMISES, concurrent conrider- 
tions, which will support each other, nnlest 
one or the other be void; in which case, there 
being no consideration on the one side, no 
contract can arise. But if the promise on one 
ride be only voidable, as in eonriderarion of 
money given, or of a promise by an infaat, 
it is sufficient. 

Mutual promises, however, to be obligi- 
tory, must be made simultaneously. If tbrf 
be made at different times on the tame dtj, 
they will not be a good considerarion for 
each other, because of the want of recipro¬ 
city of obligation at the moment the cootnet 
is made. Story on Contraeti, 81. 

MUTUAL TESTAMENT, a will made bf 
two persons who leave their effects recipro- 
Cfillv to the survivor. 

MUTUALITY, reciprocation; an acting is 
return. 

MUrUATION, the act of borrowing. 

MUTUATUS, having borrowed. 

MUTUO, to borrow nr lend. 

MUTUS Er SURDUS, dumb and deaf. 

MUTUUM, a loan whereby the absolute pro¬ 
perty passea to the borrower, it being for 
consumptioo, and he being bound to restore, 
not the same thing, but other things of the 
same kind. Thus, if corn, wine, money, or 
any other thing which is not intended to ht 
returned, but only an eunivalent In kind, is 
lost or destroyed by accident, it is the loss 
of the borrower; for it is his propm, aad 
be must restore the equivalent in kind; the 
maxim—- est pericuium, emftu ett dom- 
ff/vm—applying to such cases. 

In a mutuum the property passes imme¬ 
diately from the mutuant or lender to ^ 
mutuary or borrower, and the identical thin; 
lent cannot be recovered or redemanded. 
Jones on Baihn, 64. 

MYNSTER-HAM [eedemmonsto], monsftk 
habitation; perhaps the part of a monastery 
set apart for purposes of hospitality, or as s 
sanctuary for criminals, jine, in$t. Buy, 

MYSTERY, an art, trade, or occaparion. 

MYTAGISM [pvraiuffpAs, Gr.], in rbetorie, 
the too frequent use of the letter M. Eucyc* 
Lend. 

N 

NAAM [uom. Sax., to take], the attachugor 
taking one*s moveable goods. TVraief dt 
Ley. 

NAB [iMqipa, Swed.], to catch unexpectedly; 
to seize without warning. Bmeyo. LmuL 

NAM, distress; seizure. Aue. insL Bug. 

NAM ATION, the act of distraining or taking 
a distress. In Scotland it is parricalariy 
used for impounding. 

NAME [noNio, Goth., wma, Spx., mm. 
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Dnt], the diecnminetive eppeUution of an 
iodividuil. 

Proper naoiefl an either ohmftm-fiamet, 
as beingipren ai baptism; or rariMMicr, from 
the lire or father. 4 Rep. 170. 

NAAJIUM VBTirUM, an unjust taking the 
cattle of another and driving them to an un¬ 
lawful place, pretending damage done by 
them. 

NARR [abbrev. of narratio], a declaration in 
an action. 

NARRA'I OR, a pleader or reporter. 

NATALE, Uie state and condition of a mao. 

NATHWYTE. See Lairwiti. 

NATION, a people distinguished from another 
people, geuem^y by their language, origin, 
or government. 

NATIONS, low </. See Imtibnatiohal 
Law. 

NATIONAL CHURCH, the Protestant church 
of England, of which the Sovereign ia the 
bead and suprem^ovemor. 

NATIONAL DEBT; the money owmg by 
government to the public, which publie is 
taxed to pay the interest of it. See Funds. 

NATIVI CONVENTiONARIf, villeius or 
bondmen by contract or agreement. 

NATIVI DE STIPITE, viUeins or bondmen 
by birth or stock. 

NATIVITAS [aei/^pl, the servitude, bondage, 
or villeinage of women. Leg, fVm. 1. 

NATI VO HABENDO, a writ that lay to a 
sheritf from a lord who dsimed inheritance 
in soy villein, when his villein was run 
away, for the apprehending and restoring 
him to such lord. It was in the nature of a 
writ of right to recover inheritance in a vil¬ 
lein | upon wluch the lord pursued bis 
pliint, aM declared thereupon, and the vii- 
Jein ma^ his defence, so that the <]ues- 
tion of freedom was tried and determined. 
RN.B. 77. 

NATIVUS, a servant bom. Spelm. 

^iatwaappetitperfeciufns ita et lex. Hob. 144. 
—(Namre desires perfection; so abo law.) 

NATURAL AFFECnON, that love which 
one has for his kindred. It is held to be a 
good consideration. See Considrration ; 

COVBIIANT TO STAND SBlSBD. 

natural allegiance, that perpetual 
attachment which is due from all natural 
born snbjects to their sovereign; it differs 
from local allegiance, which u temporary 
only, Imtng due from an alien or stranger 
boro for so long a time as he contiuues 
within the sovermgn’s dominions and pro¬ 
tection. Fost, 1944 

^atwrule eet quWlhet dieec^vi eo mode quo IL 
getur. Jetilt. Cent. 66.—(It b natural for 
a thing to be unbound in the same way in 
which it was bound.) 

natural liberty. See Libbrtt. 
Natural persons, such as we are 

formed by the Deity, tmposed to arti^al 
persons, who are formed into corporations, 
Dy human laws, for poiposes of society and 
government. 

Natural UGHTS, those relating to life 
snd libertv. ^-- —_ 


natural born SUDJfiCrrS, those tliat 

are bom within the dominions of the Crown of 
England, t. r., within the allegiance of the 
sovereign. 

NATURALIZATION, the act of investing 
aliens with the privibges of native subjects, 
which can only be effected by act of Pariia- 
ment. It has a retrospective effect, in which 
it differs from denization by royal letters 
patent. Thus, if a man be natoridized, hb 
son bora before may inherit. 

No naturalization hill can Ivc received in 
either house of Parliament without a clause 
disabling the party from being a member of 
the Privy Council or of Parliament, and from 
having any office of trust, civil or military, 
and from taking lands, tenements, or here¬ 
ditaments by grant from the Crown; nor 
without a clause disabling the person from 
obtaining any immunity in trade thereby in 
any foreign country, unless he shall have 
resided in Britain for seven years next after 
the commencement of the session in which 
he b naturalized. These provbions, how¬ 
ever, have been nsnally dispensed with by 
special acts of Parliament previous to bills 
of naturalization of any foreign princes and 
persons distingubhed for their rank or ser¬ 
vices. 13 Oeo. IL, c. 3 ; 13 Geo, ///., c. 26. 

Natwra turn fadt eallum: ita, nee lex. Co. 
lAt. 238.—Nature takes no leap; so neither 
law.) 

Natwra nom/aeii twciwfu, nee lex supervacuum. 
Cu. Lit. 79.*-’(Nator€ makes no vacuum; 
law no supervacuum.) 

Naturmvis maxima j naiura bis maxima. 2 Inst. 
664.—(The force of nature b greatest; na¬ 
ture b doubly greatest) 

NATURE, guardianship bg. See Guardian. 

NATURE, law of, the will of God. 

NAVAGIUM, a duty on certain tenaetB to 
carry their lord’s goods in a ship. 

NAVAL FORCES, the royal navy, 

NAUFRAGE, shipwreck. 

NAVIGATION ACTS. These are mainly 
contained in the 3 & 4 Wm. IV., cc. 
54, 55, 59. These statutes are to be 
considered the representatives and succes- 
lors of the celebrated Navigation Act, in 
the reign of Charles the Second. Of this 
act Blackstone observes, that it was itself 
an improvement on an earlier system 
which was framed in 1650, and with a nar¬ 
row partial vbw, being intended to mortify 
our own sugar bbmds, which were disaf¬ 
fected to the Parliament, and still held out 
for Charles the Second by stopping the 
gainful trade which they then carrieiJ on 
with the Dutch; and at the same time 
to clip the wings of those over opnlent and 
aspiring neighbours. This original navi¬ 
gation law prohibited all ships of foreign 
nations from trading with any English 
plantation without licence from tne council 
of state. In 1651 the prohibition was ex¬ 
tended abo to the mother country, and no 
goods were suffered to be imported into 
England or any of its dependencies in any 
other than English bottoms, or in the ships 



NAV 


( 444 ) 


NAV 


of that European nation of which the mer¬ 
chandize imported was the f^enuine growth 
or manufacture. At the Restoration, the 
former provisions were continued by 12 Car. 
11., c. 18, being the Navigation Act before 
referred to, with this very material improve¬ 
ment, that the master and three-fourths of 
the mariners shall also be English subjects. 

In the reign of Geo. lY., both the statutes 
last mentioned, and all the former naviga¬ 
tion acts were repealed, and a new system 
introduced which was embodied in the 
several acts 6 Geo. IV., cc. 109, 110,114. 
But this has also in its turn been super¬ 
seded by the statutes of Will. IV., enu- 
merated above. j 

The effect of these statutes of Will. IV., 
as, of the acts of navigation which preceded 
them, is generally to secure to British ship¬ 
ping and to British commerce, as distin- 
giiished from those of foreign countries, a 
certain amount of exclusive privilege, and 
that both as regards the mother country and 
her colonies. 

in order to understand their provisions it 
will be proper first to consider what con¬ 
stitutes, according to those acts, the charac¬ 
ter of a British ship. 

It is required then by 3 & 4 Will. IV., c. 
54, that in order to claim this character, 
a ship should in general be duly registered 
and navigated as such. 

And of these requisites in their order.— 

1 St, As to registration—the provisions are 
too minute and numerous to be fully stated. | 
It will be sufficient to mention such as 
appear to be of principal importance. By | 
3 & 4 Wm. IV., c. 55, it is provided that 
the ship must not only be registered, but 
such certificate of re^try must also be 
obtained as in the act described : that for 
these purposes she must be wholly of 
the buud of the United Kingdom, or the 
Isle o( Man, Guernsey, or Jersey, or some 
of tbe^’Colonie8 or territories in Asia, Africa, 
or Atoerica, Malta, Gibraltar, or Heligo¬ 
land, which belong to the Crown of inis 
realm at the time of the building, or must 
be a ship condemned as prize of war, or 
under the laws relating to the slave trade; 
and belonging to subjects of the Crown 
duly entitled to be owners of registered 
vessels ; that the owner or owners must 
be a subject or subjects of Great Briuun; 
and that a declaration to that effect must 
be made by the owner, or a certain propor¬ 
tion of the owners, as the case may be, 
before the ship is registered ; that every 
ship shall be deemed to belong to some port 
at or near which some or one of the owners 
who subscribes such declaration shall re¬ 
side; that no registry shall in general be 
made in any other port or place than that 
to which the ship so belongs; and that 
whenever the original owner or owners shall 
have transferred all his or their shares, or 
in case she is so altered as not to corres¬ 
pond with the particulars stated in the 
certificate of re^try, the tbip shall be 


registered de nooa; that the registn- 
tion shall be made, and the certificate 
thereof granted by the person who, accord¬ 
ing to the part of the world in which the 
ship is to be registered, is authorized by the 
statute to act in * that behalf; that the 
certificate of registry shall set forth from 
the information of the subscribing owner or 
owners, the names, occupation, and residence 
of such owners, the proportion in which 
they are severally interested, such propor¬ 
tion being required by the act to be always 
some integral sixty-fourth part of the 
whole; the name of the ship, of the port to 
which she belonn, and of her master, her 
tonnage, and when and where she wu 
built; and shall also set forth from a certi¬ 
ficate to be furnished bym surveying oflicer, 
her build, rigging, and dimensions. 

It is also provided that no mater number 
than thirty-two persons shall be entitled to 
be legal owners at one and the same time of 
any ship, as tenants in common, or to be 
registered as such; that as often as the 
property of any ship or any part thereof 
oelonging to anv British subjects shall, after 
registry, be sold to any other subject or 
subjects, the same shall Lie transferred by bill 
of sale, or other instrument in writiag, 
containing a recital of the certificate of 
registry, and that otherwise such transfer 
shall not be valid in law or equity, snd 
that no such instrument shall be valid to 
pass the property in the ship, or any sto 
thereof, or for any other purpose, until it 
shall have been produced to the proper 
officers for registration, nor until they shall 
have entered the name, residence, and de¬ 
scription of the vendor or mortgagee (or of 
each if more than one) the numlier of shires 
transferred, the name, residence, and de¬ 
scription of the purchaser or mortgagor (or 
of each if more than one), and the date of the 
iiistrumeot, and of its production. The 
officers are also required (unless the ship h 
about to be registered de movo) to indorse 
these particulars on the certificate of registry, 
when produced to them for that porpoie. 
But it 18 provided, that u soon ns the psr- 
ticulars aforesaid shall have been so entered 
by the officers of registry, the instnxmfiit 
shall be deemed valid and effectual to pass 
the property, and for all other purposes, 
except as against such subsequent pnrehaMn 
and mortgagees as shall first procure the 
indorsemeut to be made on the certificate 
in manner in the act provided, iu inteat 
being, that where several parchascia or 
mortgagees appear to claim the same pro¬ 
perty or security, the priority between them 
shall depend not on the time when the par¬ 
ticulars of the bills of sale are entered, hat 
the time when the indorsement is made oa 
the certificate of registry. 

2. As to the requisite that a Briliah ship 
must be duty navigated, it is enacted by 3&4 
Will. ly., c. 54, that in general she most be 
navi^ied during the whole of every voyage 
in every part of the world, liy h master whs 
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i< a British subject, aad by a crew whereof 
three-fourths at least are British seamen. 
Bat persons who hare senred on board any 
ships of war in time of war for three years 
are British subjects within the meaning of this 
act, and one British seaman for every twenty 
tons of the burthen is declared in all cases a 
soflicient proportion, though the number of 
other seamen exceed one-fourth. The 
Crown also is authorized by proclamation at 
any time to reduce the proportion of British 
seamen to be required by law. Such are the 
reqaisitu for ^ vessel the character 

of a British ship. Let ns now consider the 
adrantaees she obtains as such—which may 
be stated as follows : 

By 3 & 4 Wm. IV., c. 54, amended by 
3 & 4 Viet., c. 96, it provided, 

1st. As to the import trade. 

That certain specified goods, being the 
produce of Europe, shall not be imported 
into the United Kingdom to be used therein 
except ill British ships, or ships of the 
country of which the go^s are the produce 
or manofactore, or from which the goods are 
imported. 

That generally, and. subject to certain 
exceptions, no goods of Asia, Africa, or 
America shall be imported into the United 
Kingdom to be used therein in foreign ships 
unless they be those of the country in Asia, 
Africa, or America, of which the goods are 
:lie produce or manufacture, anil from which 
they are imported and aubject to certain 
excepiions, shall not be imported from 
Knrope into the United Kingdom, to be used 
therein, in any shipping whatever. 

That no goods whatever shall be imported 
into the United Kingdom from Guernsey, 
Jeney, Alderney, Sark, or Man, except in 
British ships. 

That no goods whatever shall be imported 
into any British possessions in Asia, Africa, 
or America in any foreign ships, except ships 
of the country of which the goods are the 
produce, and from which they are im¬ 
ported. 

2ndly, As to the export trade. 

That no goods shall be exported from the 
United Kingdom to any British possession 
in Asia, Africa, or America, nor to the 
islands of Guernsey, Jersey, Alderney, Sark, 
or Man, except in British ships. 

And 3rdly, As to the coasting and inter¬ 
colonial trade. 

That DO goods shall be carried coastwise 
from one part of the United Kingdom, or 
one part of any of tiie aforesaid islands, or 
of the aforesaid possessions, to another, or 
from one of the aforesaid islands to another, 
or from one of the aforesaid possessions to 
another, except in British ships. 

To which statement of the substance of 
the restrictions intended for the benefit of 
our shipping, we have only to add, that in 
case of their violation by carrying on in 
vessels not duly registered or navigated, 
such trades as the acts intend to confine to 
those of British character, both ships and 


cargo are, by 3 & 4 Win. IV., c. 54, and 
c. 65, liable to forfeiture, and the master 
to the penalty of 100/. 

With respect to the intercourse between 
the colonies and foreign states, which is per¬ 
mitted, as above stated, subject to a certain 
qualification, it is further regulated by 3 & 4 
Wm. IV., c. 69, amended by 6 & 6 Viet., 
c. 49, that intercourse, as regards all the 
British possessions abroad, is, by these acts, 
confined to the ships of foreign countries, 
which, having colonial possessions of their 
own, shall grant the like privilege of trading 
to British ships, or which, not having colo¬ 
nial possessions, shall place the commerce 
and navigation of this country, and its 
possessions abroad, upon Che footing of the 
most favoured, nation, or which, without 
satisfying these conditions, shall obtain from 
the sovereign in council a special grant of 
such privilege. 

As regards the British possessions in 
America, except in the case of exportation 
of the produce of the fisheries, the inter¬ 
course 18 also confined to certain parts in 
these colonies called free ports,^' the num¬ 
ber of which is capable of being extended, 
by order in council, and certidn duties 
are imposed on imports into the British 
possessions in America, not being the growth 
of (he United Kingdom, to be applied by the 
local legislature to such uses as it may 
direct. 

Bui notwithstanding anything in these 
acts contained, the intercourse between 
foreign countries and the British posses¬ 
sions in or near the continent of Europe, or 
within the Mediterranean, or in Africa, or 
the limits of the East India Company's 
charter, except the possessions of the com¬ 
pany, may be regulated by the sovereign in 
council, in such manner as shall from time 
to time appear expedient and salutary. 

The lOrh Viet., c. 2, after reciting that it 
is expedient to allow, for a limitefl time, 
corn, maize, grain, ineiil, flour, rice, apd 
potatoes, to be imported in any ship or 
vessel from any country whatever, anefthat 
such articles warehoused for exportajlipn 
only should be allowed to be entered for 
home consumption : enacts by the Queen's 
roost excellent Majesty, by and with the 
advice and consent of the lords spiritual and 
temporal, and commons, in this present 
Parliament assembled, and by the authority 
of the same, that from and after the passing oV 
this act, and before the first day of September 
in this present year (1847), it shall and may 
be lawful for any person or persons to im¬ 
port into the United Kingdom for home use, 
from any country, in any ship or vessel of 
any country, however navigated, any corn, 
maize, grain, flour, meal, rice, or potatoes, 
the growth or produce of any country, any¬ 
thing in the law of navigation to the contrary 
in anywise notwithstanding. 

II. And be it enacted, that from and after 
the said passing of this act, until the said first 
day of September inclusive in this present 
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year, any corn, malae, fvraSn, flour, meal, 
rice, or potatoes, the, growth or produce of 
any country, which may hare heen ware¬ 
housed in the United Kingdom for exporta¬ 
tion only, may be enter^ for home con¬ 
sumption, anything in the law of nari^tiun 
to the contrary in anywise notwithstanding. 

NAULAGC [ffuttlum, Lat.], the frdght of 
passengers in a ship. 

NAVY [fMiutr, Lat., a ship], an assemblage of 
ships, commonly ships of war; a fleet. 

The method of ordering seamen in the 
royal fleet, and keeping up a regular disci¬ 
pline there, is directed by certain express 
rules, articles, and orders, first enacted by 
the authority of Parliament soon after the 
Restoration. As Co the register of sea¬ 
men, see 5 & 6 Wm. IV., c. 19| 1 BL Com, 
420 . 

NAVY bills, bills drawn by officers of the 
royal navy for their half-pay, &c. It is a 
capital felony to forge them. 66 Geo. III., 
c. 101, §4. 

NAZERANNA, a Bom paid to government, 
as an acknowledgment for a grant of lands, 
or any public office. Encye, ijond. 

NE ADMITTAS (that you admit not), a wfit 
directed to the bishop for the plaintiff or 
defendant, where a ^tuire impedit is depend¬ 
ing, when either party fears that the bishop 
wiU admit the other's clerk during the suit 
between them; it ought to be Issued 
within six calendar months after the avoid¬ 
ance, before the Idshop may present b^ 
lapse; for it is in vain to sue out this writ 
tvnen the title to present is devolved upon 
the bishop. F. N. B. 37. 

NEAT or NET, the weight of a pure commo¬ 
dity alone, without the cask, bag, dross, &c. 
Comm, Term, 

NEAT-LAND, land let out to the yeomanry. 

NEGATION [ueeo, Lat.], the act of killing. 

NECESSARIES, a relative term, not strictly 
limited to such things as are absolutely requi¬ 
site for support and subsistence, but to be 
construed litieraUy, and varying with the 
state and degree, the rank, fortune, and age 
of the infant. It has always been held that 
an infant is bound to pay a reasonable 
rice for such necessary tilings as relate to 
is maintenance and education—as for food, 
lodging, apparel, medical attendance, and 
schooling—unless credit be given solely Co 
the parent, which is presumed to be Uic 
f^t, if it appear that the infant was placed 
at school, or is supported by him. Story on 
Contracts, 39. 

While a husband and wife live together, 
and the goods supplied to the wife are ne¬ 
cessaries both in quality and quantity, the 
law raises an uncontrolUble presumption of 
assent on the part of the husband to the 
contract, and renders him liable therefor. 
If he omit to famish her with necessaries, 
he makes her impliedly his agent to pur¬ 
chase them. A general prohibition, there¬ 
fore, to all persoBB not to supply the wife 
with necessaries is void. IM, 46. 

NecessarUtm est qwod fum potest aliter se habere. 


Bacon.—(That is necessaiy wldcfa cunot 
otherwise be dispensed with.) 

NECESSARY INTROMISSION, when ahns- 
band or wife continnes in possession of the 
other's goods, after their decease, for pre¬ 
servation. Scotch Pkraee. 

NECBSSITAS CULPABlUS (a blameable 
necessity). 

Necusitas est lea temporis et loci. H. H. P. 
64. — (Nteessity is the law of rime and 
place.) 

Necesmtae eacusat oat eatemaat delieimm m 
capiiaUbus, qmod non operatur idem ta cwtli- 
bms. Bacon.—(Necessity excuses or exte¬ 
nuates delinmiency in capital, which would 
not operate the same in civil cases.) 

NecessUas facit Ucihan quod aUa» non est Uci- 
turn. 10 Co. 61.—^Necessity makes that 
lawful which otherwise is not lawful.) 

Neoessitsm indudt privileyhm quoad jura pri- 
uata. Bac. Max. 26.<—(Necessity gives i 
privilege with reference to private righU.) 

The necessity involved in this maxiin hu 
been considered under three different heads, 
viz:—1st, necessity of self-preservatkm; 
2d, of obedience; and, 3d, necessity re¬ 
sulting from the act of God, or of astnuiger. 
JVoy'sJlfax.32. 

NecessUas non habet leym. Flow. 18.—(N^ 
cessity baa not any law.) 

NecessUas publiea mi^or est quam priests. 
Bacon.—(Poblic necessity is greater thm 
private.) 

Death, it has been observed, is die last 
and furthest point of particular necessity, 
and the law Imposes it upon every subject, 
that he prefer the urgent service of his king 
and country to the smety of his life. Noji't 
Maa. 34. 

NecessUas, quod cogit, defendit. H. H. P. €. 
64.—-(Necessity defends what it compels.) 

NecessUas sub l^e non eontinetur, quia qssd 
alias non est licUum neeessUas faeu heUwn. 
2 Inst. 326.—(Necessity is not restndued bj 
law; since what otherwise is not lawhil, 
necessity makes lawful.) 

Necessitas vincif legem ; legum vincula irridd. 
Hob. 144.—(Necessity overcomes law; it 
breaks the chains of laws.) 

NECESSITY, a constraint upon the will, 
whereby a person is urged bo do that which 
his judgment disapproves, and ivfaich, it is 
to be presumed, his will (if left to itself) 
would reject. A man, therefore, is excused 
for those acts which are done through an- 
avoidable force and coropnlsion. 

Coi^nlsion or necessity may arise— 

(1) From civil subjection. 

(2) From duress per minas, 

(3) From the choice of the least perni¬ 
cious of two evils, one of which is nnavc^- 
able; or, 

(4) From that of wont or hunger, which 
is however no leritimate excuse. 4 
Com. 2J. 

NECESSITY, homicide by, a species of jnsUd- 
ahle liomii^e, because it arises from some 
unavoidable necessity, without any wifi, in¬ 
tention, or desire, and without any tnadvtf- 



NEE 


( 447 ) 


NEO 


teoce or ae^^ence in the paiU killia^^ud 
therefore witboat any shadow of blame. As, 
for ioitance, by Tirtne of snch an office as 
obli^ one, in the execution of public jus¬ 
tice, to not a malefactor to death, who has 
forfdted his life to the laws of his country. 
Ihit the law must require it, otherwise it is 
not justifiable. 4 BL Com, 17S, 

NECK-VERSE, the Latin sentence miserore 
metDmf, Ps. 11. 1, because the readinip of 
it iras made a test by which to distinguish 
those who, in presumption of law, were 
qualified, in point of learning, and admissi¬ 
ble 10 benefit of clergy. 

If a monk had been taken for stealing of 
bacon. 

For burglaiT, murder, or rape; 

If be could but rehease (well prompt) his 
aeck-wrse. 

Hr never could ful to escape. 

Brit. Apoiio, 1710. 

Arc /ewpas nee loeu$ oeeurrii regi, Jenk. 
Gent. l90.—(Neither time nor place affects 
the king.) 

Ar carta iojogtitid eMhmdA. 4 Inst. 

r)3.^Lest the court should be deficient in 
shoving Justice.) 

Arc eeatoai, e^^iso saapasna, caavt fiefief. 
3 Inst fi7-rHWhere blood is spilled the case 
it UDf^onable.) 

Am oratam, Uno Nuadnet casus habei. Jenk. 
Out. 167.—(Where the Divinity is Insulted, 
the case is unpardonable.) 

NE DISTURBA PAS, the general issue in 
qmre impedii. It simply denies that the 
defendant obstructed the presentation, and 
is adapted to no other ground of defence. 

Step, PUad. 173. 

NE DONA PAS or NON DEDIT, the gene¬ 
ral issue in a formedon, now abolished. It 
denied the gift in tail to have been made in 
manner and form as alleged; an<l was there¬ 
fore the pro|)er plea, if the tenant meant to 
dispute tne fact of the gift, but did not apply 
to any other case. 5 East^ 289. 

NE EXEAT REGNO, sometimes ungramma- 
tictily termed ne exeat repuum, a prerogative 
writ issued, as its name imports, to prevent 
s person from leaving the kingdom. 

It is said to have been iutroduced be¬ 
tween the reign of King John and that of 
Edward I. It was origuially applied only 
to great political objects and purposes of 
tt&te for tW safety or benefit of the realm. 
It seems to have been applied to mere civil 
purposes in the reign of Queen Elizalieth. 
in the reign of James 1. it seems to have 
been so firmly established as a remediable 
civil process grantable in Chancery, that it 
was made the subject of one of ix>ra Bacon’s 
ordinances. It is there declared, that “ writs 
of AC exeat regnum are properly to be granted 
according to the suggestion of the writ in 
respect of attempts prejudicial to the king 
and state, in which ease the Lord Chancel¬ 
lor will mnt them upon prayer of anv of the 
principil secretaries, without cause snowing, 
or upon such information as his lordship 
•ball think of weight. But otherwise also 


they may be according to the practice of 
long time used, in case of interlopers of 
trade, general bankrupts, in whose estates 
many subjects are interested, or other cases 
that concern multitudes of the king’s sub¬ 
jects; also, in cases of duels, and divers 
others.” No. 89. 

This writ will not'be grated unless in 
cases of equitable debts (which are certain, 
actnally^payahle), and not contingent, and 
claims,' except for alimony decreed to a 
wife, which will be enforced against her 
busied by this writ, if he be about to qnlt 
the realm, on account of the inability of the 
Ecclesiastical Court to enforce its due pay¬ 
ment, and for an account in which a balance 
is admitted by the defendant; but a larger 
sum is insUted on by a creditor, and thU in 
aid of tiie concurrent jurisdiction of equity. 

It is but a civil process to hold a person 
to bail for an equitable debt under ^e same 
circumstances as those in which, if it were a 
legal debt, he might be held to bail at law. 

The writ may applied for at any period 
of the suit, even before the defendant has 
been served with a subpesna, but the bill 
roust be on the file. It can 1^ ohUuned ex 
parte^ either by petition or motion. The 
application must be supported by an affida¬ 
vit verifying the materud allegatiODS in the 
bill t it must be positive as to the eqiutabie 
debt, and as to the intention to quit the 
kingdom, though if the debt appear upon 
the Master's report, or by admissious In the 
answer, the affidavit is unnecessary. After 
order obtained, the writ is issued, and 
the sherifif of the county into which it is 
issued, executes it; but he cannot break 
open doors and take a party in bed. The 
defendant may immediately apply to dis- 
charge the writ on affidavits, showing ^at it 
was issued improperly. The sheriff is^ not 
compellable to take security, although it is 
usual so to do. 

Negatio conclusionis est error tn lege, Vi^ng. 
268.^(The negative of a conclurion is error 
in law.) 

Negatio destuit negatiouem, et ambee faciunt 
itfirmativum, i/C». Lit. 146.—(A negative 
destroys a negative, and both make an affir¬ 
mative.) 

Negatio duplex est q^nnalto.—(A double nega¬ 
tive is an affirmative.) 

NEGATIVE, a particle of denial. 

A negative cannot be proved or testified 
by witnesses, only an affirmative. 2 Imt, 662. 
But this rule does not apply where one 
party charges another with a culpable omis¬ 
sion or breach of duty; in such a case, the 
person who makes the charge is bound to 
prove it, though it may involve a negative, 
for it is one of the first principles of justice, 
not to presume that a person has acted ille¬ 
gally tiil the contrary is proved. Where the 
presumption of law is in favour of a defend- 
aut’s plea, then the plaintifif roust disprove 
the plea, though be may have to prove a 
negative. 1 Phil, Evid, c. 7, S 4. 

It is a pleading rule that two negatives do 



N£G 


( 448 ) 


NEG 


not make a good Issue. Although no veri¬ 
fication is generally necessary in a negative 
pleading, yet it is the practice to conclude 
tvitb a verification all negative as well as 
aflSrinative pleadings, which do not conclude 
to the contrary. Step. Plead, 481. 

It was formerly a question of no incon¬ 
siderable difiSculty, and from the apparent 
contrariety of the authorities, subject to 
much discussion and vexatious controversy 
in courts of equity, whether a purely negative 
plea to a hill was a legitimate mode of 
defence, as it unquestionably is at law. It 
was a question whether a defendant could 
allege in opposition to the claims of the 
plaintiff as heir-at-law, that the plaintiff was 
not heir-at-law. But that doubt has been 
dissipated, and it is now firmly established 
that such a plea is good. Siorp*i Eg, 
Plead, 607• 

NEGATIVE PREGNANT, a form of denial 
which implies or carries with it an afiirma- 
tive. 

This is considered as a fault in pleading, 
because the meaning of such a form of 
expression is ambiguous. The rule against 
a negative pregnant has been very much 
relaxed, for many cases have occurred in 
which, upon various grounds of distinction 
from the general rule, such form of expres¬ 
sion has been held free from objection, i 
Step, Plead, 419. 

NEGGILDARE, to claim kindred. 

NEGLIGENCE, acting carelessly. The 
question of negligence is usually one of 
fact for a jury. The question may be either 
one of law, where the case falls within any 
general and settled rule or principle; or of 
fact, where no such role or principle is 
applicable to the particular circumstances, 
and where, therefore, the conclusion of 
negligence must be found or excluded by 
the jury. See Diliobnce. 

NEGLIGENCE, homicide bp. See Misad- 

VBNTURB. 

NEGLIGENT ESCAPE, where a person gets 
out of the custody of the bheriff or other 
officer, without consent. 

NegUget^ia semper habet n^ortvniam comitem, 
Co. Lit. 246.—(Neglect al^vays has misfor¬ 
tune for a companion.) 

NEGOCE [neg^otium, Lat.], business, trade, 
management of affairs. 

NEGOTIABLE INSTRUMENTS, those, the 
right of action upon which is by exception 
from the common rule, freely assignable 
from one to another, such as bills of ex¬ 
change and promissory notes. 

It is not essential, however, to the cha¬ 
racter of a bill of exchange or promissory 
note that it should be negotiable, but it is 
essential to the negotiability of a billlietween 
all persons, except the government, that it 
should be payable to order or to bearer, or 
that some other equivalent words should be 
used, authorising the payee to assign or 
transfer the same to third persons, such, for 
example, as payable ** to A., or his agent.” 
Still, however, although not transferable by 


endorsement, without such words, so as to 
give an action to the indorsee agaiostotlier 
parties to the bill; yet, the indorsement will 
give an action against the payee himself; 
because, in legal effect, it amounts to the 
drawing of a bill iu favour of the indorsee 
against Che drawee. 

The mode of transfer depends upon the 
manner in which the bill is originilly made 
negotiable* If it is payable to the bearer, 
then it may be transferred by mere delirery, 
the person delivering it ceasing to lie deemed 
a party thereto. But if the bill be orifrinallr 
payable to a person, nr bis order, there it ii 
.properly transferable by indorsement, be¬ 
cause, in no other way will the tmufer 
convey the legal title to the bolder, so tbit 
he can, at law, hold the other parties lithle 
to him, ex directo, whatever may be hh 
remedy in equity. If there be an aseignmest 
thereof, without indorsement, the holder will 

. thereby artpiire the same ri^^ts only is be 
would accjuire upon an assignment of t bill 
not negotiable. But there is a period, wbm 
bills cease altogether Co be negotiable, m 
whose hands soever they may then be, so hr 
as respects the antecedent parties thereto, 
who would be dischaived therefrom by tbe 
payment thereof. As if a bill be once piid 
by the acceptor, after it has become dne, h 
lores all its vitality, and can no iooyer be 
negotiable. So if it be duhonou^ by tbe 
acceptor. But bills remain negodable eren 
after payment, so far as respects tbe partirs, 
ivho shall knowingly negotiate the nme 
afterwards; for, in such a case, the ner'** 
tiation cannot prejudice any other persons, 
and can only prejudice themselves. 6/ory 
on BiUs, 220. 

Promissory notes were made negociiblf 
bv 3 & 4 Anne, c. 9, and 7 Anne, c. 25, sod 
placed in all respects upon the same footimf 
with inland bills of exchange. 

NEGOTIATION, treaty of business, whether 
public or private. 

NEGOTIORUM GESTOR, a person who, 
spontaneously, and without the knowled^ 
or consent of the owner, intermeddles witb 
bis property, as to do work on it, or to cany 
it to another place, &c. 

In cases of this sort, as he sets wboliy 
without authority, there can, strictly speak¬ 
ing, be no contract. But tbe Roman liv 
raises a quasi mandate, by implication, for 
the benefit of the owner in many of such 
cases. Nor is an implication of this sort 
wholly unknown to tbe common law, where 
there has been a subsequent ratifiesdonof 
tbe acta by tbe owner; and sometiM 
where iinantborised acts are done, positire 
presumptions are made bylaw for the benefit 
of particular parties. Thus, if a sirsngft 
enter upon a minor’s lands, and take the 
profits, the law will, in many cases, ohlif^ 
him to account to the minor tor the profits 
as his bailiff; for it will be presumed that 
entered to take them in trust for the 
infant. , 

As the nijpofioriMs petforinterfereswithsw 
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my actual mandate, there is i^ood reason for man ou/^ht to be twice panished, if it appear 

requiring him to exert the reqnisite skill and to the court that it is for one and the same 

knowledge to accomplish the object or busi- cause.) 

oess which be undertakes; to do erery thinfjr Nemo debet ex aliemd jaeivrd hcrari, —(No 
which is iocident to or dependent upon that person ought to gain by another person’s 

object or business, and to finish whatever he loss.) 

has began. Without such an obligation. Nemo debei esse judex t» proprii eausi,^ 
every person in the community would be at 12 Co. 113 .-KNo one should be judge in 
the mercy of ignorant and officious friends. bis own cause.) 

$tory*i Badmemti, 204. In civil actions, the general role is, that the 

NEIFE, a woman born in villenage. judgment of a court of concurrent jurisdic- 

NEIFTY. See Nativitas. tion, directly upon the point is, as a plea, a 

NE IN JUSTE VEXES, a writ founded on bar, or as evidence, conclusive between the 

Magna Charta that lay for a tenant dis- same parties upon the same matter directly 

trained by his lord, for more services than in question in another court. The excep« 

lie ought to perform; and it was a prohi- tion to this rule is in the action of eject- 

bition to the lord not unjustiy to distrain or ment. 2 Selw. N. P. 763. 
vex bis tenant: in a special use it was wher^ It is also well established in the criminal 

the tenant had prejudiced himself by doing law, that when a man is indicted for an 

greater services or paying more rent without offence, and acquitted, he cannot afterwards 

coDstrunt, than he needed; for, in that case, he indicted for the same offence, provided 

by reason of the lord’s seisin, the tenant the first indictment were such that he could 

could not avoid it by avowry, but was driven have been lawfully convicted upon it by 

to his writ for remedy. F. N. B, 10. Abo- proof of the facts contained in Uie second 

lished by 3 dr 4 Wnu IF., c. 27, § 35. indictment. Areh. Cr, Plead, 88. 

NEMBDA rieut.], a jury. Nemo debet immucerese rei alieiue—ad §e uikU 

NEMINE toNTKADICENTE, the phrase perfivienft. Jeiik. Cent. 18.-^Nobody should 

to signify the unanimous consent of the interfere in another’s business—in nothing 

members of the House of Commons to a relating to him.) 

vote or resolution, and it is aualagous to Nemo debet rem suam sine facto out defectu suo 
the term aemstie dissentienie in the House amittere, Co. Lit. 26.3.—(No one shouhl 
of Peers. lose his property without his own act or 

Afjwfim oportet esse sapientioTem legibus, negligence.) 

O). Lit. 97«—(Nobody need be wiser than Nemo duobus utatur officiis, 4 Inst. 109.— 
the laws.) (No one should fill two offices.) 

Aano admittendus est MabiUtaTe seipswn. Nemo est lucres viventis, Co. Lit. 8.—(No one 
Jenk. Cent. 40.—(Nobody is to be admitted is the heir of a living man.) 
to incaparitaie himself.) Nemo ex alterius deirimento fieri debet locuple» 

^emoagit ta seipsum, Jenk. Cent. 40.—(No fart. Jenk. Cent. 4. — (No man ought to 

one acts against himself.) be made rich out of another’s injury.) 

Nem aUquam partem recie inteUigere potest^ Nemo ex dolo suojaroprio relevetur, aut auxilium 
est^uam fofwiri, iterum atque iterum per- capiat. Jur. (;iv.—(No one is relieved or 

lefit. 3 Co. 59.—(No one can properly gains an advantage from his own proper 

anderataud any part of a thing till he has deceit.) 

read through the whole again and again.) Nemo inauditus nec summonitus condemnari ^ 
'Smo allegans suam turpitudinem est audiendus, debet, si non sit contumax. Jenk. Cent. 8 .— ' 
CitU liaw Maxim.—(No one alleging bis (No man should be condemhed ni^eard and 
own biseness ie to he beard.) unsummoned, unless for contuma^.) 

The courts of law have properly rejected Nemo miiitams Deo implicetur secutaribus nego^ 
it as a rule of evidence. 7T.H. 601. tiis, Co. Lit. /O.—(No man warring for 

AVmo eogi potest precise ad factum, sed s» id God should be troubled by secular buai- 

tantum quod tis/tfretsc.—(No person can be ness.) 

compelled precisely to the act, but to that Nemo nascitur artifex, Co. Lit. 97.—(No one 
only which interests him.) is born an artificer.) 

Anno eogiiur rem suam venders, etiam j^to Nemo patriam in quU natus est exuere nec lige^ 
pretio, 4 Inst. 276--^No one is obliged mtim debitum ijurare possit, Co. Lit. 129. 

to sell his own property, even for the full —(No one can disclaim the country in 

value.) which he was born, nor abjure the bond of 

Afflio contra factum suum venire potest. allegiance.) 

2 Inst. 66.—(No one can come agiunst his Nemo potest contra rseordum verificare per 
own deed.) patriam. 2 Inst. 380.—(No one can verify 

A^emo dot qui non habet. Jenk, Cent. 250.— by jury against a record.) 

(No one gives who possesses not.) Nemo potest esse tenens et dominos. Oilb. 

debet bis puniri pro uno delicto: et Deus, Ten, 142. — (No man can be tenant and 
son agit bis in ipsum. 4 Co. 43.—(No one lord.) 

should be ponisned twice for one fault; and Nemo potest facere per nlivm, qvoi per se non 
God punishes not twice against bimseif.) potest. Jenk. 237.—(No one csn do through 

Noso deief bu vexari, si constat curia quod sit another what he cannot do lui ough Lim- 

pro und et eddem causd^ 6 Co. 61.—(No self.) 

2 II 
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Nemo potest habere duos miliiuu nee duos tRg- 
uitateSf quia difficile est ut unus homo vices 
duorum sustineaU 4 Co. 118.—(No one can 
fill two offices, or two dif^nities, because it is 
difficult that one man should fill the places 
of two.) 

Nemo potest plus juris ad tdium transferre 
quam ipse habet^ Co. Lit. 309; Win?. 56. 
—(No one can transfer a greater rt^i to 
another than he himself has.) 

Nemo preesumitur alienam posteritatem stut 
prestulisse, Winjf. 285.—(No one is pre¬ 
sumed to have preferred another’s posterity 
to his own.) 

NemopreBSundtuTdonare,-^(No one is presumed 
to give.) 

Nemo prtesumitur esse immemor suee eetema 
salutisy et maaime in articuh mortis, 6 Co. 76, 
—(No one is presumed to he forgetful of bis 
own eternal welfare; and more particularly 
in the act of death.) 

Nemo preesumitur mnius.—(No one is presumed 
bad.) 

Nemo prasumitur ludere in eetremss.—(No one 
is presumed to trifle at the point of death.) 
Nemo prohibetur plures negotiatiomes sive artes 
exercere, 1 i Co. 54.—(No one is restrained 
from exercising several businesses or arts.) 
Nemo prohibetur pluribus defeneionibus uti, 
Co. Lit. 304.—(No one is restrained from 
using several defences.) 

Nemo prudens punit ut preeteriia revocentur, 
sed ut future preevemautur, 3 Buis. 179.— 
(No wise man punishes, that things done may 
be revoked, but that future wrongs may be 
prevented.) 

Nemopunitur pro alieno delicto* Wing. 336.— 
(No one is punished for the crime of an¬ 
other.) 

Nemo punitur sine injurid, facto, seu defaUo, 
2 Inst. £87.—(No one is punished unless for 
some injury, deed, or default.) 

Nemo reddilum invito domino percipere, et pos» 
sidere potest. Co. Lit. 323.—(No one can 
take and enjoy the rent, the lord uncon- 
senting.) 

Nemo tenetur ad impossibUe. Jenk. Cent. 7.— 
(No one is bound to an impossihiliiy.) 

Nemo tenetur armare adversarum contra se.* 
Wing. 665.—(No one is bound to arm his 
adversary against himself.) 

Nemo tenetur divinare, 4 Co. 28. —(No one 
is bound to foretell.) 

Nemo tenetur informare qui nescii, sed qvisquis 
scire quod informat. Lane. 110.—(No one 
who is ignorant is bound to inform, but 
every one ought to know what he informs 
about.) 

Nemo tenetur jurare in suam turpitudinem.-^ 
(No one is bound to testify to his own base¬ 
ness.) 

Nemo tenetur seipsum infortuniis et periculis 
exponere, Co. Lit. 253.—(No one is bound 
to expose himself to misfortunes and dan¬ 
gers.) 

Nemo tenetur seipsum accusare. Wing. 486.— 
(No oness bound to accuse himselfO 
Nemo utatur duobus officiis, 4 Inst. 100.— 
(No one should fill two offices.) 


Nemo unquamvir mapuusfust, umeaSquodimmo 
uffiatu. Cic.—(m one was ever a great 
man witliout some divine spirit.) 

NEPHEW [fupos, Lat.], the seo of a brother 
or sister. 

A nephew, according to the civil kw, is 
in the third degree of consangoinity; but, 
according to the canon law, in tlie second. 

N£ RECIPIATUR, a caveat entered by a 
defendant to prevent a plaintiff from trying 
his cause at a certain sittuigs, where the cause 
is not entered in doe time. 

NE UNQUES ACGOUPLE IN I/)YAL : 
MATRIMONIB, a plea whereby a tenant i 
in the real ai'tion of dower, unde uMl, coo- j 
troverts the validity of the densandanff mar¬ 
riage with the person out of whose estate she 
claims dower. To this plea, the demandtot 
must reply that she was accoopled in UwfBl I 
matrimony at A., in such a diocese, upon 
which a writ issues to the bishop of ssrh 
diocese, requiring him to certify the fact to 
the court. Co. iSnt. 18l>. I 

NE UNQUES EXECUTOR OR ADMI- | 
NISTRATOR, a plea whereby a defcaduit ! 
denies his being executor or administmor. , 
It does not denv the cause of action, bst I 
only that the ^fendant is the personal 
representative of ikt testator or lotestsle. 

1 Sound, 207 a. 

NE UNQUES SBISIE QUE DOWER, a plea 
in dower which is often called the general 
issue, but it does not seem to faU strictly 
within the definition of that term. In fid, 
though it concludes to the country, it does 
not, properly speaking, concam any denial 
or traverse of the count, and most therefore 
be eonsidered as an anomaly or exception in 
tbe system of pleading. Tlie reason is per¬ 
haps to be found in the great aniiqaity of 
this action of dower, which was in fall use, 
at least as early as the time of GHaaville, s 
period considerably anterior to tbe complete 
establishment of the doctrine of issue, and of 
tbe rules by which it is produced. St^ 
Plead, liv. 

NEVER INDEBTED, phw of, a species of 
traverse which occurs in actuma of debt os 
simple contract, and is resorted to when the 
defendant means to deny in point of fMrt the 
existence of any express contract to theefleet 
alleged in tbe declaration, or to deny the 
matters of fact from which such contnet 
would by law he implied. 

NEW ASSlGNMEI^r, a form of pleading 
which is sometimes rendered necessary by 
tbe generality of the declaratioD. It is used 
when a defendant has pleaded to a differeot 
matter from that which constitutes the res) 
subject of complaint { and should be framed 
so as to distinguish the true ground of aeCioo 
from that which is covered hy tbe plea, k 
most freqoenriy occurs in an action of trespass, 
as where two assaulu have been committed, 
one of which is justifiable and the other is- 
defensible; or in trespass quare chusem 
frrgU, when the defendant clmms a right of 
way. The obligation occasionally Impm^ 
upon a defendant, to plead payment in di»- 
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cbarj^ of the whde or apart of the plaintiff’s 
demand, sometimes renders a new assign¬ 
ment necessary, when a defendant supposes, 
or affects Co suppose, that a debt which has 
been partially satish^ by payment, is that 
for which the action is brouf^t; but it seems 
the Judges bare come to a resolution of not 
allowing’ new asaifpinients to a general plea 
of payment. 

As the object of a new assigiiinent is 
to correct a mistake occasions by the 
generality of a declaration, it always occurs 
in answer to a plea, and is, therefore, in the < 
Ditore of a replication. 

The new assignment is delifered to the 
defendant’s attorney or agent, after which 
the defendant may lie ruled, &c., to plead to 
it, in the same manner as upon the original 
derlaration. 1 Saund. 229; Step, Plead. 253. 

NEW STYLE. See New Ybab’s Day. 

NEW TRIAL. If any defect of judgment 
happen from causes wholly extrinsic, t. e., 
ansmg from matters foreign to or deh&n the 
record, the only remedy the party injured by it 
has (except error carom nobit QTOobit in some 
few cases), is hj applying to the court for a 
new trial, which is in substitution of a bill of 
exceptiotts. But the court must be satisfied 
that there are strong probable grounds to 
suppose that the merits hare not been 
fairlv and fully discussed, and that the 
decision is not agreeable to the jnatice and 
truth of the case, before they will grant a 
new trial. 

The following is a summary of the eases 
in which a new trial will or will not be 
granted: 

(1) Mistake, &c., of the Judge. If a 
Judge misdirect a jury, even in a penal 
setion, it is, generally, a jgood ground for a 
new trial. So if a Judge ^properly nonsuit 
s plaintiff. So if a Judge adroit improper 
endence, or reject evidence which ought to 
he admitted, by which means the result of 
the trial or mqniry has been different from 
what it otherwise would have been. An 
<)hjectioa to the applicability of evidence 
most be made before the summing up. 
Where a bill of exceptions has been tendered, 
the court will never grant a new trial upon 
the same point of law, unless the party con¬ 
sent to waive his bills of exceptions. 

^2) Default or misconduct of the officer of 
the court. As where a cause is, by mistake, 
entered in a wrong list, and the cause is tried 
as undefended in the defendant’s absence. 

(3) Defanlt or misconduct of the jury. 

If a juror have been sworn bv a wrong 
ivname, and it has been productive of some 
injuttice. If a jury find a verdict contrary 
to eridence. For excessive damages, but not 
for the smallness of the damages, unless it 
has jurisen from some mistake or unfair 
pr^tice. For the misconduct of the jury, 
as if they bad eaten or drunk at the expence 
of the party for whom they had afterwards 
found a verdict; or if they determined their 
rordict by lots, or if anv of them had declared 
that the plahiiAff should never have a verdict. 


But if the information of such nriseondncC 
come from any of the jurors, or Trom the 
unsuccessful party, the court will not receive 
it, although in some degree confirmed by 
evidence aliunde, 

(4) Absence, &c., of counsel or attorney. 
The instances are very rare in which the 
court has granted a new trial where a verdict 
has been obtained against a party on account 
of the absence of his counseX &c. 

(6) Defanlt or misconduct of the opposite 
party. If a party for whom a veimct ia 
afterwards given, deliver to the jorj-, after 
they have left the bar, evidence which bad 
not been addneed in court, a new trial will 
be granted. So if he have labored the Ju^, 
or used improper influence with them. So 
misleading or taking by surprise the opposite 
party. So where no notice of trial had been 
given; but if the defendant appear to defend, 
this irregularity ia waived. 

(6) Default or misconduct of witnesses. 
The general mle is, that a new trial will not 
be granted on the ground that evidence has 
not been given that might have been given 
at the trial, for the plaintiff ought, if unpre¬ 
pared with bis evidence, either to make ap¬ 
plication to postpone the trial before the jury 
are sworn, or should withdraw his record and 
not take the chance of a verdict. The court 
have granted a new trial where it appeared 
clearly that the plaintiff’s case was a mere 
fiction supported by peijury, which the de¬ 
fendant could not at the lime of the trial be 
prepared to answer. 

(/) Discovery of new evidence after the 
trid. A new trial will seldom be granted 
where a verdict has been given against a 
party, or a plaintiff has been nonsuited for 
want of evidence which might have been 
produced at the trial, becanse it would tend 
to introduce peijury. But if new evidence 
have been discovered after the trial, the court 
will grant a new trial upon payment of costs, 
if it be necessary, in order to do justice 
between the parties, but the discovery of 
witnesses who can contradict those produced 
on the former trial, seems to be no ground 
for a new trial, nor will the court grant a 
new trial to let a party into a defence of 
which he was apprized at the first trial. 

(8) Error in pleadings, variance, Ac. 
This will form no ground for a new trial, for 
a Judge might amend, as a general rule, at 
the trial. 

(9) Where one of several issues, Ac., has 
been wrongly decided. If the court grant a 
new trial upon this ground, it most extend 
to all (he issues. 

(10) Where the action or defence is trifling 
or vexatious. The value or amount mnst 
be 20/. at least, to induce the court to 
interfere; unless on trials before the sheriff 
in which the limited sum is 6/., or the verdict 
involve some particular right independent of 
the damages. 

(11) Where there has been a previous new 
trid. If the jury for the second trial find for 
the party against whom the former verdict 

2 H 2 
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was meOftha court, if ike case be doubtful, | 
or the second rerdlct do not accord to the' 
justice of the case, may be induced to grant 

third trial, but this is entirely in the 
discretion of the court, even after two con¬ 
curring verdicts. 

(12) Where leave has been reserved to 
enter a nonsuit or verdict. The court may, 
instead of allowing a verdict or nonsuit to be 
entered, send down the cause for a new trial, 
if it be more in accordance with the justice 
of the case. 

A new trial may be awarded for the same 
causes, after writ of trial and enquiry before 
the sheriff, as after a verdict. And so in 
penal actions. Also, in actions of ejectment, 
if verdict found for the plaintiff; but where 
the verdict is for the defendant, the court will 
seldom grant a new trial, because the plmntiff 
may, if he will, bring a new action. In re¬ 
plevin, where the verdict is for the plaintiff, 
the court will be more cautious in granting 
a new trial than in other actions, and wiU 
not grant it unless upon very clear grounds; 
for the landlord has other remedies for his 
rent, and a new trial would renew the liability 
of the sureties. 

The motion for a rule to show cause why 
a verdict should not be set aside and a new 
trial granted, is made in the court from which 
the venire issued, unless in the case of an issue 
out of Chancery when it is made to the court 
directing it. The motion is made by the 
party aggrieved by the first trial, but when 
the action is against several defendants the 
application should be made on the behalf of 
all of them; and, therefore, when one de¬ 
fendant was found guilty, and the other 
acquitted, it was holdcn that the former 
could not have a new trial. The motion for 
the rule uui must be made within four days 
after the distringas is returnable, if the cause 
be tried in term; but if the cause be tried in 
vacation, then within the four first days of 
the term next after the trial. 

A new trial cannot. In general, be moved 
for after a motion in arrest of judgment, nor 
after error brought. 

When the case is called on for argument, 
the Judge who tried the cause, or, it It were 
tried by a Judge of another court, the junior 
puisni Judge, will read bis report of the trial; 
after which the counsel on the opposite side 
show cause against the rule; the counsel for 
the party who moved for the rule aisf, speak in 
support of it, and the court then state their 
opinion, either discharging or making ab¬ 
solute the rule. 

If the court make the rule absolute, they 
may do so upon terms, if necessary; such as 
•that witnesses infirm or going beyond sea 
may be examined upon interrogatories, or 
that their evidence may be read from the 
Judge^s notes of the first trial; that certain 
deeds, books, papers, &c., may be produced 
at the trial, that certain facts, not intended 
to be litigated, mav be admitted, or that the 
party may make •discovery of certain facts 
upon oath, in order to prevent the necessity 
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of having recourse to a bill of discovery in 
equity for it. 

The party obtaining the rule u not bound 
to proceed to the new trial in any limited 
rime, but if the plaintiff do not proceed to 
the second trial, the defendant may carry 
down the record by proviso, after the next 
term or assizes from that in which the new 
trial was granted. 

It is entirely in the discretion of the court 
whether they will oblige the party applying 
for a new trial to pay costs as a conditioB 
precedent to his proceeding to a sccood 
trial. If a new trial be granted upon a 
ground not opened upon the first trial, it 
will be upon payment of costs. By R. H., ; 
2 Wm. IV., r. 64, “ if a new trial be granted , 
without any mention of costs in the rule, the i 
costs of the first trial shall not be allow^ to 
the successful party, though he succeed on the 
second.’* Where the costs are ordered to , 
abirie the event of the second trial, if the 
same party succeed on both trials, he shall 
have the costs of the first as well as the | 
second. By the event of the second trial,” 
is meant the ultimate event of the cause: 
and, therefore, if the verdict at the second 
trial be set aside, and on the third trial the | 
ultimate event be the same as on the first 
trial, the party will be entitled to the costs 
of the first trial. Chit. Arch. Prae. 1086. 

NEW YEAR’S DAY, the first of January, 
and the day on which Is commemorated tit 
circumrisioo of the Saiiour, as being the 
eighth from the 25th of December, his sup¬ 
posed day of nativity. The 25th oi 51 ar^ 
was the civil and legal new year’s day, till 
the alteration of the style in 1752, when it 
was permanently fixed to the Ist January. 

In Scotland, the year was, by a proclama¬ 
tion which bears date 27th November, 1599, 
ordered tbeuceforth to commence in that 
kingdom on the Ist January instead of the 
25tli March. Encyc. Lend, 

NEWGATE, delivery of. See CsMTaaL Cu- 
MiNAL Court. 

NEWS, something not heard before. 

Spreading false news to make discord be¬ 
tween the sovereign and nobility, or coo- 
ceming any great man of the realm, k a 
misdemeanour punishable at common law 
with fine and imprisonment; which is coa- 
firmed by stat. West. I., 3 £dw. 1., c. 34; 

2 Ric. 11., St. 1, c. 5; and 12 Ric. 11., c. II. 

NEWSPAPERS, publications in nambers, 
consisting commonly of ringle sheets, and 
published at short and stated intervals, con¬ 
veying intelligeuce of passing events. The 
6 & 7 Wm. Iv., c. 76» repealed the fomer 
duty on newspaper stamps, and imposed iu 
its stead the duties specified in the flowing 
schedule 

For every sheet or other piece of paper 
whereon any newspaper shtul be printed, 
one penny. 

And where suck sheet or piece of paper 
shall contun on one side thereof a supeifi- 
cies, exclusive of the margiu of the letter- 
press, exceeding 1,530 indies, and not ex- 
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ceedlnj? 2,295 inches, the additional duty of 
one hiJfprany. 

And where the same shall contain on one 
side thereof a superficies, excliisire of the 
margin of the letterpress, exceeding 2,295 
inches, the additional duty of one penny. 

Provided always, that an^ sheet or piece 
of paper containing on one side thereof a su- 
perfcies,ezcla8ire of the margin of tlie letter- 
press, not exceeding 755 inches, which shall 
be published %?ith and as a supplement to 
any newspaper chargeable with any of the 
duties aforesaid, shall l>e chargeable only 
with the duty of one halfpenny. 

And the following shall be deemed and 
taken to be newspapers chargeable with the 
said duties, fix.:— 

Any paper cmtaining public news, intel¬ 
ligence, or occurreoces, printed in any part 
of the United Kingdom, to be dispersed and 
made public. 

Also, any paper printed in any part of the 
United Kingdom weekly, or oheiier, or at 
iotervali, not exceeding twenty •six days, 
containing only or principally advertise¬ 
ments. 

And also any paper contuning any public 
news, intelligence, or occurrence, or any 
remarks or observations thereon printed in 
any part of the United Kingdom for sale, 
and puldished periodically or in parts or 
oumberi at intervals, not exceeding twenty- 
six days between the publication of any two 
such papers, parts, or numbers, where any 
of the said papers, parts, or numbers res- 
pectively ahafi not exceed two sheets of the 
dimeoaious hereinafter specified (exclusive 
of any cover or blank leaf, or any other leaf 
upon which any advertisement or other 
notice shall be printed), or shall be pub¬ 
lished for sale for a less sum than 6d., 
exclusive of the duty by this act imposed 
thereoo: provided lUways, that no quantity 
of paper less than a quantity equal to 
twenty-one inches in len^b, and seventeen 
inches in breadth, in whatever way or form 
the same may be made or may be divided 
into leaves, or in whatever way the same 
may be printed^ shall with reference to any 
such paper, part, or number as aforesaid, 
bo deemed or taken to be a sheet of paper. 

And provided also, that anv of the several 
papers hereinbefore described shall he liable 
to the duties by this act imposed thereoo, 
in whatever wav or form the same may be 
printed or folded, or divided into leaves or 
stitched, and whether the same shall be 
folded, divided, or stitched, or not. 

E^emptiont, Any p&per called Police 
GmcMc, or Hoe and Cry," published in 
Great Britain by authority of the Secretary 
of State, or in Ireland by the authority of 
the Lord Lieutenant. 

Daily accounts or bills of goods imported 
end ex|Mrted, or warrants or certificates for 
the delivery of goods, and the weekly bills 
of mortality; and also papers containing 
nny liit of prices current, or of the state of 
the markets, or any account of the arrival. 


sailing, or other circumstances relating ft>- 
merchant ships nr vessels, or any other 
matter wholly (»f a commercial nature: pro¬ 
vided such bills, lisu, or accounts do not 
contain any other matter than what hath 
been usually comprised tlierein. 

Regutaiiom, ^e, A discount of 25 per 
cent, is to be allowed on the above duties 
on newspapers printed in Ireland. § 2. 

In order cn prevent fraud in the returns as 
to newspapers, it is enacted that from the 
dlst of December, 1836, a separate or 
distinctive stamp or die shall be used for 
each newspaper. § 3. 

No person is to print or ptildish a news¬ 
paper until after a declaration has been 
made and lodged at the stamp office, con¬ 
taining certain particulars (specified in the 
act) as to the names and addresses of the 
printer and certain of the proprietors of 
such paper, &c., under a penalty of 50/. 
Persons wilfully making a false or defective 
declaration are, upon conviction, to be 
deemed guilty of a misdemeanour. §§ 6, 7. 

There are a number of regulations in¬ 
tended to provide for the discovery and 
liability of the printer and proprietors, the 
security of the outies, and the prevention of 
the sale of unstamped papers. 

A penalty of 20/. is imposed on any per¬ 
son printing, publishing, selling, &c., news¬ 
papers not duly stamped; and it is declared 
to he lawful for any officer of stamps, or 
any person aotborisea by the eomroissioDers 
in that behalf, to seize any such oflfender and 
t^e him before any justice having jurisdic¬ 
tion where the offence is committed, who 
shall summarily determine the matter, ami 
upon conviction and default of payment, 
shall commit such offender to prison for 
some term not exceeding three nor less than 
one calendar mouth. § 17. 

Penalty for sending abroad newspapers 
not duly stamped, 50/. § 18. 

Justices may grant warrants to search for 
unstamped newspapers, and to seize presses, 
&c., used in printing the same, and on 
refusal of admittance, officers may break 
open doors, &c. Persons resisting officers 
liable to a penalty of 20/. §§ 22, 

NEXI, among the Romans, persons free-bom, 
who, for debt, were delivered bound to their 
creditor, and obliged to serve him until they 
could pay the debt. 

NEXT FRIEND. At law, an infant haring 
a guardian, may sue by bis guardian, as such, 
or by his next friend, though he must al¬ 
ways defend by his guardian. In equity, he 
suet by next friend, and not by guardian, and 
defends by guardian. 

A feme covert, if her husband is banished, 
or has abjured the realm, or has been tran¬ 
sported for felony, may, both at law and 
in equity, maintain a suit in her own name 
as a feme $ole, but generally she cannot sue, 
either at law or in equity, unless her husband 
be joined. But in equity, if her husband’s 
interest be adverse to her, or where the suit 
relates exclusively to her separate estate,. 
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then she met by her next friend. Bat in this 
respect she is differently placed from an in¬ 
fant; for no person can exhibit a bill as her 
next friend without her consent; whereas 
an infrnt's consent to a bill filed in his name 
is not necessary. The next friend of an 
infant is primi facie liable to the costs, 
which are howerer reimbursed to him out 
of the infant’s estate, prorided he hare acted 
properly, and therefore hit porerty or insol- 
Tency would he an incapacity; but the next 
friend of a feme cover/ does not incur the like 
responsibility. 

Idiots and lunatics, found such by inqui¬ 
sition, sue by the committee of their estate. 
Redes TV. PL 29. 

NEXT OF KIN. See Kindebd. 

NICOLE, an ancient name for Lincoln. 
CoteelL 

NIDERLING, NIDERINO, or NITHING, 
a rile, base person, or sluggard; chicken- 
hearted. Spelm. 

NIECE [jiep/i«, Lat.], the daui/hter of a brother 
or sister. See Nxphbw, as to the degree of 
consanguinity. 

NIENT COMPRISE (not contained), an ex¬ 
ception taken to a petition, because the 
thmg desired is not contained in the de^ 
or proceeding upon which the petition is 
founded. 

NIENT CULPABLE (not guilty), a plea in 
criminal prosecutions. 

NIENT OEDIRB (to disown nothing), to 
suffer judgment by not denying or opposing 
It, t. e., by default. 

NKIER LIBER, the Mack book or renter 
in the Exchequer; ehartularies of almys, 
cathedrals, &e. 

NIGHT, that period of time when it is so dark 
that the countenance of a person cannot be 
disoemed. 

Housebreaking by night is burglary: 
which see. 

Under the act against poaching by night, 

9 Geo. lY., c. 69, | 12, the night is to be 
considered to commence at the expiradon of 
the first hour after sunset, and to conclude 
at the beginning of the last hour before son- 
rise. 

An arrest may be made on a espies on 
mesne process in the night; and also on a 
eo. w. / and a writ of summons may be 
serred during the night. 

NIGHT magistrate, a constable of the 
night; the head of t watch-house. Seoit. 
NIGHT-WALKERS, vagrants, pilferers, dis¬ 
turbers of the peace. They may be arrested 
by the police, aad eommitced to custody till 
the morning. 2 Heie P, C. 90. 

NIHlL (nothing), a return made by a sheriff, 
&c., when the drcumstances warrant it. 

Nihil aRud potest rear di /erne, cion ril Dei mi- 
fiiff/er et otcartas, qumm qsod de jure potest. 
Roque poiesias juris sua est non injuries j 
eum sit aucter juris, non debet inde injuriarum 
nesei oecasio unde jura nascuntur. 11 Co. 
74.*^The king being the minister and vicar 
of God, can do nothing on earth but is 
founded in justice. His own power, there- 
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fore, partakes of justice, not of irroDs; 
since he is the author of justice, it boecai 
not that an opportunity of doing iajitry 
should arise where rights spring.) 

NIHIL CAPIAT PER BREVE (that be tike 
nothing by his writ), where an usoe, arisufr 
upon a declaration or peremptory plea, ii 
decided for the defendant, the jadgmest \\ 
generally, that the plaintiff take sotluD', 
&c., and that the defendant go thereof with- 
oat day, &c., which is a jadgsieot of wkd 
capiat, &c. 

Nihu dot qui non heibet. Jur. Civ.^He giro 
nothing who has nothing.) 

NikU de re accrescit ei m iwhi/ta requesdoju 
aecreseerei habet. Co. Lit. 188.—(NotbiD}' 
of a matter accrues to him who, whci the 
right accrues, has nothing in that mstter.] 
NihR est ad coneiUandnm gratius vereesdU. 
—(There is nothing more agreeable to cw* 
ciliation than mutnal respect.) 

Nihil faeit error no mmi e own de oerpmt m- 
stai. 11 (^. 21.—-(An error of otme if do- 
thing when there is certainty as to. the per¬ 
son.) 

Nihil infra regnnm subdiios tuagis eouenet h 
tranqmlHtate et eoneordid quam debits hpn 
odmmistraHo. 2 lost. 158.— (Nothing nore 
preserves in tranquillity and concord ikne 
subjected to the government than i dieii- 
minutratioQ of the laws.) i 

Nihainlegeintolerabilinsest,§andemTmdmrn 

jure eenseri, 4 Co. 93.—^Nothii^ is lf« u 
more intolerable than to rule a stmilif cm 
by a diverse law.) 

Nilttl magiejustum est qmm quod neeensnm 
est, &IV. 12.—(Nothing is moR jut tkn 

what it necessary.) 

NikUpeffectumsst dsm aUqM restat sgndm. 
9 Cio. 9.—(Nothing » perfect while tone* 
thing remuns to be done.) 

NtkU possumns eomira verUatem, Doct & 
Stud. D. 2, c. 6.—(i¥e can prevail 
against trnth.) 

NilSl quod est contra rationem est Hdten 
Co. Lit. 97.--<Notbiog is peimiued vhiebs 
contrary to reason.) 

Nihil quod inesnoemens est Ueitum cri. Ikl- 
—(Nothing is permitted which k isc*** 
venient.) 

NihU simul ta ufl tfai it est et peefectsm. Co. U- 
230.—(Nothing is invented and perfeciM u 
the same moment.) 

Nihil tarn conoemens est naturaU eequitsH ft* 

nfitmi^iftMifiie dissoM eo Ugamineqeshgetm 

est. 2 Imt. 359.—(Nothing is so cobmsw* 
to natnral equity than that the same thiig 
be dissolved by the same means by whicbit 
was bound.) 

Nihil tarn conveniens est neUwratt eeqsitsti,fi^ 
vohmtatem domini rem suam sa oinDS tn^ 
ferre, ratam habere. 1 Co. 100.—(Nod«t 
is so consonant to natural equity ss to 
gard the intention of the owner in trnwef' 
ring his own property to another.) 

A^iT tarn proprinm set imperii quam hfkn 
vivere. 2 init. 63.—(Nothingjs so proper w 
the empire than to live according to uf 
laws.) 
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Nikil kttbei fanm §» scen4. Bacon.—(The 

court has nothing to do with what is not 
before it.) 

NU tine ondetUi feeU ratUme veiustoe. Co. 
Lit. 65.—(Antiquity did nothing without a 
?ood reason.; 

Alii ttmerh novtmdttm. Jenk. Cent. 1^.—(Let 
nothing he rashly introduced.) 

ML DEBET (he owes nothing), the form of 
the general issue, not only in debt or simple 
contract, but in all other actions of debt not 
founded on a specialty. It is not now al¬ 
lowed in any action. H. T,, 4 ITm. IF. 
But this does not do away with this plea in 
penal actions under 21 Jac. L, c. 4. 1 Saund. 
^ a, note o. 

ML DIGIT, jwdgmetU iy. See Judohent 
IT Dbfault. 

ML HABUIT IN TENEMENTIS, a plea to 
be pleaded in an action of debt only, brought 
by a lessor against lesiea for years, or at 
will, without deed. 

If bo^ lessee and lessor sign a lease, the 
former is estopped from ple^ng this pdea 
to an action of debt for rent by the lessor. 
It Lii, however, been held to be a good plea 
on a demise by deed poll, because, as to the 
lessee, it is no estoppeL It cannot be pleaded 
by a lessee in any case where occupation is 
enjoyed, for the court will not permit a 
tenant to ioDMach bjU landlord’s title. In 
debt on bond, conditioned for the payoaent 
of rent rested upon a demise according to 
certain ^tclea, the defendant is estopped 
from saying that he had not anything in the 
isnd demised by the articles. In debt for 
rent by husband and wife, upon a lease by 
her and her first husband, it is a good plea 
that her huaband was solely seised, and that 
the had nothing in the land. In assumpsit, 
for ose and occupation, this is a bad plea. I 
It is also 00 plea in bar of an avowry under 
H Geo. II., c. 19. Woidf^LandnQmd Tent, 

MHILS or NICHILS, issues that a sberifiT, 
apposed in the Exchequer, said were nothing | 
worth and illeviable, tor the insufficiency of 
file parlies from whom due. Sheriffs’ ac¬ 
counts sre now passed by the commissioners 
for suditing the public accounts. 3 A A 

Aimio nbtUUae injure rqnrobatur. Wing. 26. 

-HToo much subtlety is blameabie in law.) 
Aisuttfn aitercando veritas amittUur. Hob. 

too much altercation truth is lost.) 
MMMER,n thief; apUfcrcr. 

MSAN, See Abib. 

MSI PRIUS, a common law phrase which 
originated thus 

An action was formerly triable only in the 
court where it was brought. But it was 
provided by Magna Cbarta» iu ease of the 
subject, that assizes of novel disseisin, and 
mort-ancestor (which were the most common 
remedies of that day) should tlienceforward, 
instep of being tri^ at Westminster, in the 
superior court, be taken in their proper 
coumics, a^ for this purpose justices were 
fi> bs sent into every county once a year to 
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taka these assizes there. 1 Reeuee^ f46. 
These local trials being found convenient, 
were soon applied not only to avsizes, but to 
other actions; for, by the Statute of Nisi 
Brine, 13 Ed. 1., e. 30, it is provided, as the 
general course of proceeding, that writs of 
venire for summoning juries to the superior 
courts shall be in the following form: Pree» 
eipimue ti6i ^ttod venire faeine evram jueti^ 
iUiriis noeirti ttpud Wetim. in oeiabU Sc ti 
MiekneUi NISI iulit et tedit, tati dieet ioeo nd 
partet illat venerint, duodecim, Thus 
the trial was to be bad at Westmioiter only 
in the event of its not previously taking place 
in the county before the justices appointed 
to take the assixes. This clause of fiiii or 
niei print is not now retained in the venire, 
but It occurs in the record and the judg¬ 
ment roll. And it is enforced by a sob- 
sequent statute of 14 Eelw. III., c. 16, which 
authorises, at the present day, a trial liefore 
the justices of assize, in lieu f»f the superior 
court, and gives it the name of a trial at niti 
priue, 2 Inti, 424. 

NISI PRIUS RECORD, an instrument in the 
nature of a commission to the Judges at niti 
price for the trial of a eanse. It is written 
on parchment, and is sealed in town causes 
on or before the day appointed by the chief 
justice in the sittings paper for the trial; in 
country causes it cannot be sealed after three 
weeks from the end of the term, unless a 
Judge’s order be obtained for that purpose, 
which is granted at of course, and upon 
paying one of the masters his fee for it, he 
will seal the record at any time before the 
assizes, and obtain the order afterwards at 
his leisure. By R. H., 4 Wm. IV., r. 18, 
** it shall not be necesmry to repass any mti 
prim record which shall have been once 
passed, and upon which the fees of passing 
shall have been paid; and if it shall be 
necessary to amend the day of the teste and 
return of the dietringae, or habent corpora, 
or of the clause of niei prim, ihe same may 
be done by the order of a Judge obudned on 
an application emptsrtv*^ This rule does not 
alter the necessity for resealing the record in 
causes which stand over from one sittings or 
assizes to another, and such resealing must be 
made before the sittings or assizes to which 
tile cause stands over, and in default thereof 
the cause cannot be tried. Any variance 
between the record and the issue should be 
objected to at the time of trial, but the Judges 
have power to amend certain variances. 9 
Geo, IF,, c. 16 5 3 4 IFm. IF., e. 42, 4 23. 

NIVICOLINI BRITONES, Welshmen, be- 
cause they live near high mountains covered 
with snow. Du Cange. 

NOBILE OFFICIUM, the equitable jurisdic¬ 
tion of the Court of Session in Scotland. 

2Vo6^ mapie pdeetuntur pecund; plebee vero 
m corpore, 3 Inst^r 220.—(The higher 
classes are more punished in money; but 
the lower in person). 

Nchiles eunt qui arma pentilitiu anteeeeeomm 
enorum proferre poeeunt^ 2 lost. 596.— 
(The gentry are those who art able to pro- 
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duce armorial bearings derired by descent | Nomem dueie meryiimr nomine reyii, Jai, 
from their own ancestors.) Cent. 225.—(The name of duke is merged 


NobiUoree et benignioree preenmptionei tn dnbiis 
sunt praferendiB. Reg. Jar. Cir.—(In cases 
of doubt, the more generous and more be¬ 
nign presumptions are to be preferred.) 

NMHtae e$t duplex, tnperior et inferior, 2 
Inst. 583.—(Inere are two sorts of nobiUty, 
the higher and the lower.) 

NOBlLrnr, a division of the lay people in onr 
civil state, comprehendingdukes, marquesses, 
earls, viscounts, and barons. These liad 
anciently duties annexed to their respective 
honours; they are created either by writ, t. e,, 
by summons to Parliament, or by letters 
patent, t. e., by royal grant, and they enjoy 
many privileges, exclusive of their senatoriid 
edacity. 1 Bl. Com, 326. 

NOCENT, guilty; criminal. 

NOCTANTER (by night), an abolished writ 
which issued out of Chancery, and returned | 
to the Queen’s Bench, for the prostration of 
enclosures, &c. 1 if % Geo, IV., e, 27. 

NOCTES and NOCTEM DE FIRMA, 
entertainment of meat and drmk for so 
many nights. Domesday. 

NODFTRS or NEDFRI [iie6, Sax., necessary], 
necessary fire. 

NOLLE PROSEQUI (to be unwilling to 
prosecute), a proceeding in the nature of an 
acknowledgment, or undertaking by the 
plaintiff when he has misconceived the 
nature of the action, or mistook the proper 
party to be sued, to forbear to proceed any 
further either in a suit altogether, or as to 
some part of it, or as to some of the defen¬ 
dants ; but if entered os to part of a suit only, 
or as to some of the defendants, he is at 
liberty to proceed as to the rest. It differs 
from a non pros, which puts a plaintiff out 
of court with respect to all the defendants. 
If it be entered before judgment, the plaintiff 
may bring another action for the same cause, 
but if q/Ier judgment, it operates as a retraxit, 
and bars any future action. 

In actions upon contracts against several 
defendants, if they join or sever in their 
pleas, the plaintiff cannot enter a nolle pro* 
seqtd as to any one of them without releas¬ 
ing the others; but this is not the case in 
actions upon tort. 

Where a noUe prosequi is entered as to 
the whole declaration, the defendant is en¬ 
titled to his costs. By 3 & 4 Wm. IV., 
c. 42, § 32, it is enacted, that where several 
persons shall be made defendants in any per¬ 
sonal action, and any one or more of them 
shall have a nolle prosequi entered as to him 
or them, every such person shall have judg¬ 
ment for, and recover his reasonable costs. 
And where any nolle prosequi shall have been 
entered upon any count, or as to part of any 
declaration, the defendant shall be entitled 
to and have judgment for and recover his 
reasonable costs in that behalf. 

NOMEN GENERALISSIMUM, a most uni¬ 
versal term, as land. 

JVbmeti dicitur b noscendo, quia notitiam facit, 
6 Co. 65.—(A name is called from the word 
to know, because it makes recognition.) 


in the name of king.) 

Nomen est quasi rei notamen. IF Co. 20.— 

(A name is, as it were, the note of a thing.) 

Nomen non su/UM si res non sit de jsre at 
de facto. 4 Co. 107.—(The name ii m 
sufficient if the thing be not by law or^by 
fact.) 

NOMBNCLATOR, one who calls things or 
persons by their proper names; one «bo 
^ns the etymologies of names, iaterpieted 
Thesawrarius. Spelm. 

NOMINA VILLARUM, an account of Ik 
names of all the villages and the possesson 
thereof, in each county, drawn up by sevenl 
sheriffs, 9 Edward II., and returned by thm 
into the Exchequer, where it u still pre¬ 
served. 

Nomina si neseisperit eogn^ rerum. Sl,so- 
mtfia si perdas, eerti distinetio rerum perdtlv. 
Co. Lit. 86.—(If you know not the Dameiof 
things, the knowledge of things themseiTet 
perishes. And, if you lose the names, tk 
distinction of the things is certainly lost) I 

Nomina sunt note renfm. 11 Co. 20.—(Nsmei 
are the notes of things.) I 

NonUna sunt mutabUia, res auiemvamob^. i 
6 Co. 66.—(Names are mutable, bat thinp ' 
immutable.) | 

Nomina sunt symhola rerum. Godb.—(Nimo 
are the symbols of things.) ' 

NOMINAL partner, one who^haswtmy j 

actual interest in the trade or business, or 
its profits; but, by allowing his name to be 
used, holds himself out to the world, as ap¬ 
parently having an interest. 

If a person will lend his name as a 
partner,” said Lord Chief Justice Eyre 
( fVauffh V. Career, 2 H. Bl. 235), “ he be¬ 
comes, as against all the rest of the world, 
a partner, not upon the grounds of the 
transaction between them, but upon prin¬ 
ciples of general policy, to prevent tbe 
frauds to which others would be liable, if 
they were to suppose they lent their money 
upon the apparent credit of three or four 
persons, when in fact they lent it only to 
two of them, to whom, wiUiont the others, 
they would have lent nothing.” 

However, to render a person responsible 
as a nominal partner, fmitive consent, or at 
least a knowlroge by him of the assumption 
of his name, from which his acquiescence 
will he inferred, must be shown. o» 
Partnership, 12, 24, 25, 80, 129; Story *• 
Partnership, 96,112, 351. 

NOMINATION, the act of mentioning by 
name; the power of appointing espewly* 
by virtue of some manor or otherwise, » 
clerk to a patron of a benefice, by him to be 
presented to the ordinary. A 4 TioniiBaior 
must appoint his clerk within six months 
after avoidance; if he do not, and tbe patron 
presents his clerk before the bishop has 
tnken any benefit of the lapse, he is obliged 
to admit such clerk. Ploxd. 529. 

NOMINE P^NiE, a penalty incurred for sot 
paying rent, &c., at the day appointed in 
the lease or agreement for payment thereof. 
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Strictly ipcaking’y no forfeiture can be 
railed nomine p€eiue, unless it be for the 
non-payment of rent; but it is not unnsual 
to meotioii stipulated penalties for other 
thin;(s, as for the non-payment of a col lateral 
stun, for ploughiD;^ up ancient meadow, or 
aliove a certain number of acres in one year, 
for chao/pajif the character of particular pre¬ 
mises, or the like, by the general name of 
nomine pmnm. 

Where a penalty is annexed to the non¬ 
payment of rent, and distress given for it, a 
demand must be made, and the penalty is 
waived by an acceptance of the rent. Cowp, 
*247; ff^oodf. Land, and Tent. 291. 

NOMINEE, a person nominated or appointed 
to any place or office. 

NOMOCANON [rdfiat, Gk., law, and 
a mle], a collection of canons and imperial 
laws relative or conformable thereto. 

The first nomocanon was made by Johan¬ 
nes Scbolasticus in 554. Pbotius, patriarch 
of Constantinople, in 883, compiled another 
nomocanon, or collation of the civil laws 
with the canons ; this is the most celebrated. 
Balsamon wrote a commentary upon it in 
1180. 

Also, a collection of the ancient canons of 
the apostles, councils, and fathers, without 
any r^ard to imperial constitutions. Such 
is the nomocaraon by M. Cotelier. Encjtc, 
UU 

NOMOGRAPHER [i^t, Ok., law, and 
to write], one who writes ou the sub¬ 
ject of laws. 

NOMOGRAPHY, a treatise or description of 
laws. 

NOMOTHESY Gk«, law, and to 
put], the institution of laws; the publication 
of laws. 

NOMOTHETA, a lawgiver. 

NOMOTHETICAL, legislative. 

NON, not. It is never used separately, but 
lometiines prefixed to words with a negative 
power. 

NON-ABILITY, inability; an exception 
against a person. 

yon accipi debent verba in denunutrationem 
faliom qnee competoMU t» UndtaHonem veram. 
jBscon.—(Words which agree in a true inean- 
ing, ought not be received in a false sense.) 

yon aUo modo puniatur aUqme^ qnam secundum 
qwdse kabet eondemnalio. 3 Inst. 217.— 
(A person may not be punished differently 
thao according to what the sentence enjoins.) 

NONiE EF DECIfil/E, payments made to 
the church by those who were tenants of 
church farms. The first was a rent or 
duty for things belonging to husbandry, the 
second was claimed In right of the church. 

NON-ACCEPTANCE, the refusal of accept¬ 
ance. 

NON-ACCESS, when a husband could not, in 
the coarse of nature, bv reason of his ab- 
•eace, have been the father of bit wife’s 
child, the child is by law a bastard. 

Access, or sexnal intercourse, is certunly 
to be presumed during lawful wedlock; but 
tlui presumption may be encountered by 


proof of any circurostances which satisfac¬ 
torily show that this sexual intercourse did 
not take place wiihio such a time, that the 
husband could, according to the laws of 
nature, be the father; and the proof of these 
circumstances must be regulated by the 
same principles as are applicable to the 
establishment of anv other tnci. The mother 
of the child whose legitimacy is questioned, 
will not be allowed to prove the non-acceas 
of her husband, not even after her husband’s 
death. 2 Phii. on Evid. 248. 

NON-ACT, a forliearaoce from action; the 
contrary to act. 

NON-ADMISSION, the refusal of admission. 

NON-AGE, minority. 

NONAGJUM or IWNAGE, a ninth part of 
moveables which was paid to the clergy on 
the death of persons in their parish, and 
claimed on pretence of being distributed to 
pious uses. Blount. 

NON-APPEARANCE, the omission of timely 
and proper appearance; a failure of appear- 

NON ASSUMPSIT (he has not promised), a 
pica by way of traverse, which occurs in the 
action of assumpsit or promises. 

The plea of non assumpsit operates as a 
denial in point offset of the existence of any 
express promise to the effect alleged in the 
declaration, or of the matters of fact from 
which the promise alleged would be implied 
by law. But under this plea the defendant 
cannot insist that, though a contract was 
made as alleged, it is invalid in point of law, 
for this must form the subject of a special 
allegation, showing the circumstances out of 
which the illegality is supposed to arise. 
St^. Plead. 183. 

Id assumpsit, the new rules of Hilary 
Term, 4 Wm. IV., order that, 1. " In all 
actions of assumpsit (except in bills of ex¬ 
change and promissory notes) the plea of 
noil assumpsd (which, by the way, is no 
longer properly called toe general issue) 
shall operate only as a denial in fact of the 
express contract or promise alleged, or of 
the matters of fact from which the contract 
or promise alleged may be implied by law, 
e. g.. In an action on a warranty, the plea 
will operate as a denial of the fact of the 
warranty having been given upon the alleged 
consideration, and not of the breach; and in 
an action on a policy of assurance of the 
subscription to the alleged policy by the 
defendant, but not of the interest, cif the 
commencement of the risk, of the loss, or of 
the alleged compliance with warranties. In 
actions against carriers and other bailees for 
not delivering or not keeping goods safe, or 
not returning them on request, and in actions 
against agents for not accounting, the plea 
will operate as a denial of any express con¬ 
tract to the effect alleged in the declaration, 
and of such bailment or employment as 
would raise a promise in law to the effect 
alleged, but not of the breach. In an action 
of indebitatus assumpsit for goods sold and 
delivered^ the plea of non assumpsit will 
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operate an a denial of the sale and delirery in 
point of fact; in the like action for money 
Lad and recei?ed» it will operate as a dental 
both of the receipt of the money and the 
existence of those facts which makes such 
receipt by the defendant a receipt for the use 
of the plaintiff.” 

2 . ** In actions upon bills of exchan^fe 
and promissory notes, the plea of non os- 
awmpnt shall be inadmissible. In such 
actions, therefore, a plea in denial must tra- 
verse some matter of fact; e.p., the draw¬ 
ing, or making, or indorsing, or accepting, 
or presenting a notice of the dishonour of 
the bill or note.” 

3. In every species of oMSumjmt^ all 
matters hi •confession and avoidance, includ¬ 
ing not only those by way of discharge, bat 
those which show the transaction to be 
either void or vddable in point of law, on 
the ground of fraud or otherwise, shall be 
specially pleaded, e.p., infancy, coverture, 
release, payment, performance, illegality of 
consideration, either by statute or common 
law, drawing, indorsbg, accepting, &c., bills 
or notes by way of accommodation, set-off, 
mutual credit, unseawonhiness, misrepre¬ 
sentation, concealment, deviation, and va¬ 
rious other defences must he pleaded.” 

NON ASiiUMPSlT INFRA SEX ANNOS 
(he has not promised within six years). 

NON ATTENDANCE, the not giving per¬ 
sonal attendance. 

NON ATTENTION, the want of proper and 
timely attention. 

NON CEPIT (he took not), a plea by way of 
traverse, which occurs in the action of 
re^evto. 

This plea applies to the case where the 
defendant has not, in fact, taken the cattle 
or goods, or where he did not take them or 
have them, in the place mentioned in the 
declaration; the place being a material 
iwint in this action. 

NON CLAIM, the omission or neglect of him 
that ought to challenge his right within a 
time limited, as within a year and a day, but 
now AO continual or other claim shall pre¬ 
serve any right of making an entry or dis¬ 
tress, or of bringing an action, 3 dr 4 Wm. 
i^..c.27,|ll. 

NON COMPOS MENTIS, said of a person 
who is not of sound memory and understand¬ 
ing. See Idiots, and Mental Alien¬ 
ation. 

NON CON, an abbreviation of non-con¬ 
formist: which see. 

Non concedantur oUatioMS prwsquam emima- 
tur super qua ne fieri dehet citatio, 12 Co. 47. 
^(Summonses should not be granted before 
it is expressed under the circumstance whe¬ 
ther the summons ought to be made.) 

NON CONCESSIT (he did not grant), a 
plea resorted to by a stranger to a deed, 
because estoppels do not hold with respect 
to strangers. 

Thu plea brings into issue the title of the 
grantor as well as the operation of the deed. 

NON CONFORMIST, one who refuses to 


comply with others: one who refuses to }oio 
in the established worship. 

Non cunforniists are of two sorts: 1. nch 
as absent themselves from divine worship in 
the established church through total trrf- 
ligion, and attend the service of no other 
persuasion; 2. such as offend through a 
mistaken or perverse zeaL See Dissimtek. 
NON CONFORMITY, refusal of compb- 
ance. 

NON CONSTAT (it is not pfaun). 

NON CULPABllilS, somethnes abbreviated 
NON CUL'Cnot guilty). 

NON DAMNIFICATUS (not injured), i 
plea in an action of debt on an indeiniuty 
bond, or bond conditioned to keep the 
plaintiff harmless and indemnilied, &c.” 

This is in the natureof a plea of perfom- 
ance; being used where tbe defendiet 
means to allege that the plaintiff has been 
kepi harmless and indemnified, accordisgto 
the tenor of the conditions and it is pleaded 
in general terms without showing the par¬ 
ticular manner of the indemuification. 
Plead, 378. 

Non debent nutUertbrns assignari eastra as doteu 
qua fuerunt virorum suomm et qua ie 
guerra exisiuul, vel etiam hmagUa et serrioe 
aliquantm de guerra easteutia, Co. Idt. 31. 
—(Tents, which belong to hnabandt, aud 
which ace for war, ought not to be assigned 
to wives as dower, or even homage or ier« 
vices of those tilings belonging to war.) 

Nan debet adduci eaeepth qfut ret ctgtu pedter 
dittolutio, Jenk. Cent. 37.—(An exceptioo 
of tbe thing, whose abolition U aonght, oagbt 
not to be adduced.) 

A^ofi debet dici tendere in presfuAeism eeded- 
astica Ubertatis quod pro rege et repeiM 
necetearium videtur, 2 Inst. 625. — (That 
which seems necessary for the king and tbe 
state ought not to be said to tend to the 
prejudice of spiritual liberty.) 

NON DECIMANDO, a custom or prescrip¬ 
tion to be discharged of all tithes, ac. 

Nan decipUur qui scii ee deeipu 6 Co. 60.— 
(He is not deceived who knows hunaelf to 
be deceived.) 

Nan defimtur in jure quid sit cunstus, 6 Co. 
42.—(What an nttempe is, is not defined io 
law.) 

Nan differuPt gum eoncardant re, tassetsi sm 
in verbis iitdem, Jenk. Cent. 70«^-”(Tksie 
things that agree in substance, though not 
in the same words, do nOC differ.) 

NON DEMISIT (he: demised not), a pks 
resorted to where .a. plaintiff dedans upon 
a demise without stating the indenture ia as 
action of debt for rent. 

Also, a plea in bar, in replevin to an 
avowry for arrears of rent, that the avowant 
did not demise. 

NON DETINET, a plea by way of traverse, 
which occurs in the action of detinue. 

This plea alleges that the defendant does 
not detain ** the said goods ia tbe said decla¬ 
ration specified, &c.” It operates accord¬ 
ingly as a denial of the detention of tke 
goods in question by tbe defendant. Bit, 
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under tUi fenn of plea, the defendant can¬ 
not deny that the ff^oods were the platntiflPs 
property. Step, Plend. 177* 

NON DISTRINOENDO, a writ not to dif- 
tntn. Ohmlete. 

Norn 4Mt ajfwtuB airi tequaiwr effectui. Sed 
n etrodoribm deUetii punitwr affeehu, licet 
mm eeqmait^ pectus, 2 Rol. Rep. 89.— 
(The intention fulfils nothing unless an efiect 
follow. But in the deeper delinquencies, the 
kiteBtson is punished, although an effect 
follow not.) 

NONES, days so called because they reckoned 
nine days firom them to the Ides. 

The seienth day of hlarch. May, July, 
and October, and the fifth day of all other 
months. Kenn. Amiq, 92. 

A'oa est aretime mncuhm inter ho minee quam 
jmqnrondmn, Jeok. Cent. 126.—(There is 
BO Ughter link than au oath among man¬ 
kind*) 

Noe est eout am mm rationi, quod eognitio oceet- 
soru m cnria ekristiamtatii impediatwr, ubi 
eogmtio eameee principalis ad forum ecc/e- 
nsMtieum noscitur pertinere. 12 Co. 65.— 
(It is unreasonable that the cognizance of 
ta accessory should be impeded in an eccle- 
liastlcal court, when the cognizance of the 
principal cause is admitted to appertain to an 
ecclesiastical court.) 

Non est disputandwn contra pruMpia negantem. 
Co. Lit. 343.—(We cannot dispute against a 
man denying principles.) 

NON EST FACTUM, a plea by way of tra- 
ferae, which occurs in debt on bond or 
other specialty, and also in corenant* 

This plea denies that the deed mentioned 
in the tfeclaration is the defendant's deed; 
noder this the defendant may contend at the 
trial that the deed was ntrer executed in 
point of fact. But he cannot, under thb 
pl^ deny its f alidity in point of law, for 
this should form the subject of a special 
auction, showing the circumstance out of 
which the illegality is supposed to arise. 
None but the party, his heirs, executors, 
&c., can pleail non est factum^ for a stranger 
to a deed cannot; he must say nothmg 
paned by the deed. 

By the rules of Hilary Term, 4 Wm. IV., 
" In debt on specialty or covenant, the plea 
of non est factum shall operate as a denid of 
the execution of the deed in point of fact 
only, and all other defences shall be spe- 
ciaUy fended, indudiog matters which make 
the deed absolutely void, as well as those 
which make it voidable.*' 

NON EST INVENTUS, a sherirs return 
to a writ when the defendant is not to bo 
found hi hia bailiwick. 

Nm est juri consonum quod quis super iis quo¬ 
rum eognitio ad nos periinet, curia chrisiiani- 
iatis trakatur in plaeitmm, 12 Co. 44,—r 
(It is unreasonable that any one should be 
drawn to plead in an ecclesisstical court to 
those things, the cognizance of which be¬ 
longs to ns.) 

Non esijustum aliqum antenatum post mortem 
foeere basttirdumf qui^toto tempore rites sua 


pro legitmo kabebatur* Co. Lit. 244.-*(It 
is not just to make an elder bom a bastard 
after his death, who, during his lifetime, was 
accounted legitimate.) 

Non est recedendum a eom m uni observantid, 
2 Co. 74.—(There is no departing from 
common observance.) 

Non est regria quin faUat, Office of Executor, 
212 .—(There is no rule but what may 
faU.) 

Non farias malum, ut inde venial bonum, 11 
Co. 74.—(You are not to do evil that thence 
good may arise.) 

Non impedit clausula derogatoria quo minus ab 
sddem potestate res dissolvanturd qud coa- 
stituuntur. Bacon.—(A derogatory clause 
does not impede the less when things are 
dissolved by the same power by which they 
are created.) 

Non M legendo sed in intelligendo leges eon- 
sistunt. 8 Co. 167.—(The laws consist not 
in being read, but in being understood.) 

Non jus ^ srisinafarit sHpitem, Fleta, 1. vi« 
—(Not right, but seisin, makes a stock.) 

Non Ueet dispendio licet, Co. Lit. 127.— 
(That which is permitted at a loss is not 
ermitted.) 

N FEASANCE, an offence of omissbn of 
what ought to be done. 

NON IMPLACITANDO ALTQUEM DE 
LIBERO TENEMENTO SINE BRBVI, 
a writ to prohibit bailiffs, Ac., from distrain¬ 
ing or impleading any man touching his 
freehold without the king’s writ. Reg, 
Grig, 17L Obsolete, 

NON INTROMITTENDO, QUANDO 
BREVE PRiECIPE IN CAPITE SUB- 
DOLE IMPETRATUR, a writ addressed 
to the justices of the bench, or in eyre, 
commanding them not to give one who had, 
under colour of eutitliog the king to land, 
Ac., as holding of him, m eapite, deceitfully 
obtained the writ called presripe in eapite, 
any benefit thereof, bat to put him to his 
writ of right. Reg, Grig, 4, 

NON JOINDER, a plea in abatement for the 
non Joinder of a person as co-defendant; it 
mast state that the person who is the sub¬ 
ject of the plea resides wnhin the jurisdic¬ 
tion, and his resideDce must be stated with 
convenient certuaty in an affidavit verifying 
the plea. 

No action or suit commenced to recover 
damages for loss or injury to any pared, 
package, or person, shall abate, for the want 
of joining any co-proprietor, in any mail, 
stage coach, or other public conveyance, by 
land, for hire. 1 fPm, IV,, c, 68, § 5. 

NON-JURING [non and juro, Lat., to swear], 
said of those who will not swear allegi¬ 
ance to the Hanoverian family. Enepe, 
Land, 

NON-JUROR, one who, conceiving James 11. 
unjustly deposed, refuses to swear allegiance 
to those who have succeeded him. 

NON LIQUET (it does not appear), a verdict 
given by a jury, when a matter is to be 
deferred to another day of trial. 

The same phrase wu used by the Romans; 
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afier hearing a cause^ such of the Judges as 
thought it not sufficiently clear to pronounce 
upon, cast a ballot into the um with the two 
letters N. L. for non iiguei, 

NON MERCHANDIZANDO VICTU^IA, 
an ancient writ addressed to justices of 
assize, to enquire whether the magistrates 

. of such a town sell victuals is gross or by 
retail, during the time of their being in 
office, which is contrary to an obsolete 
statute; and to punish them if they do. 
Reg. Orig. 184. 

NON MOLESTANDO, a writ that lay for a 
person who was molested contrary to the 
King’s protection granted to him. Ibid. 184. 

Non observaia/orma inferiur adnullaiio actus. 
6 Co. Ecc. L. 98.—(When form is not ob¬ 
served, a failure of the action ensues.) 

NON OBSTANTE (notwithstanding!, a li¬ 
cence from the Crown to do that which 
could not be lawfully done without it. Also, 
a clause frequent in statutes and letters 
patent, importing a licence from the Crown 
to do a thing, which by common law might 
be done, but being restrained by act of 
Parliament could not be done without such 
licence. Plowd. 601. 

But the doctrine of non obslantest which 
sets the prerogative above the laws, was 
effectually demolished by the bill of rights 
at the Revolution i for it is enacted bv 1W. 
& M. 2, G. 2, that no dispensation, by non 
obstante of or to any statute, or any part 
thereof, shall be allowed, but that the same 
shall be held void and of none effect, except 
a dispensation be allowed in such statute. 

NON OBSTANTE VEREDICTO, 

See Judgment non obstantb vbrbdicto. 

Non ojficit conatus nisi sequaiur effectus. 11 
Co. 98.—(Au attempt does not hinder unless 
a consequence follow.) 

NON OMITTAS, the clause " that you omit 
not liy reason of auv liberty in jour baili¬ 
wick,” which is usually inserted in all pro¬ 
cesses addressed to sheriffs, which makes 
the liberty pro Me mce^ parcel of the sheriff’s 
bailiivicki and the sheriff must enter and 
execute the writ within the liberty. 

If a writ do not contain a non omittas 
clause, the sheriff directs his mandate either 
to the lord or the bailiff of the libertv, by 
whom the writ is executed and returned. 

Non omnium quee a mqioribus nostris eonstituia 
sunt ratio reddipotest. 4 Co. 78.—(A rea¬ 
son cannot be given for all the things which 
were instituted by our ancestors.) 

Non pertinet ad judicem secularem eognoscere 
de its quee sunt merb spiritualia annesta. 2 
Inst. 488.—rit belongs not to the secular 
Judge to take cognizance of things which 
are merely spiritual.) 

NON-PLEVIN, default in not replevying land 
in due time. 

NON PONENDIS IN ASSISTS ET JU- 
RATIS, a writ formerly granted for freeing 
and discharging persons from serving on 
assizes and juries. F. N. B. 165. 

Non potest adduci eseeptio ejus rei cujus peti- 
tur dUsolutio. Bac. Max. 22.—(A plea of 


the same thing, whose defect is sought, 
cannot be made.) 

Where the legality of some proceediag ii 
the subject in dispute between tiro parties, 
he who maintains its legality, and seeks to 
take advantage of it, cannot rely upon the 
proceeding itself as a bar to the adverse 
party; for otherwise the person aggrieved 
would be clearly without redress. 

Non potest rem gratiam faeere cum tjpvrtd et 
damno aliorum ; quod autem aiienum est dare 
non potest per suam gratiam. 3 Inst. 236.— 
(Tlie king cannot confer a favour at the 
expense or to the injury of others; for what 
is the property of another, he cannot give 
as his own favour.) 

Non potest rex subditum renitentem onerare 
impftsitionibus. 2 Inst. 61. — (The king 
cannot load a subject resisting with impo¬ 
sitions.) 

Non presstat impedimentum quod de jure sm 
sortitur effectum. Jeuk. Cent. 162.—(Aa 
impediment which does not by law produce 
a consequence, avails not.) 

NON PROCEDENDO AD ASSISAM RE- 
GE INCONSULTO, a writ to stop the trial 
of a cause appertaining to one who is in the 
royal service, &c., until the Sovereign’s 
pleasure be further known. Reg. Orig*^. 

NON PROS, abbrev. for non prosequitur. 
See Judgment or non pros. 

Non quod dictum est, sed quod factum eft 
inspieitur. Co. Lit. 36.—(Not what is said 
but what is done is to be regarded.) 

Non ref eft an 'guts assensum suum prsefert 
verbis, an rebus ipsis et factis. 10 Co. 52. 
—(It matters not whether a man gives his 
assent by bis words, or by bis acts and 
deeds.) 

Non rqfertquid ex esquipoUentibus fiat. 5 Co. 
122.—(Tnat which may be gathered from 
words of tantamount meaning is of no 
consequence.) 

Non refert quid notum sit Judici, si notuu 
non sit in formd judieii. 3 Buis. 115.—(It 
matters not what is known to the Judge, if 
It be not known in a judicial form.) 

Non refert verbis an factis fit revocatio. Cro. 
Car. 49.—(It matters not whether a revoca¬ 
tion is made by words or deeds.) 

NON RESIDENCE, failure of residence. 
NON RESIDENTIA PRO CLERIGG 
REOIS, a writ addressed to the bishop, 
charging him not to molest a clerk employ^ 
in the royal service, by reason of his non¬ 
residence ; in which case he is to be dis¬ 
charged. Reg. Orig. 58. 

Non respondebit minor / nisi in causd doth, et 
hoc pro favore doti. 4 Co. 71*—(A minor 
shall not answer unless in a case of dower, 
and this in favour of dower.) 

NON SaNE memory, a person labouring 
under mental alienation : which see. 

NONSENSE. Where a matter set forth U 
grammatically right, but absurd in the seoK 
and. unintelligible, some words cannot be 
rejected to make sense of the rest, but most 
be taken as they are; for there is nothing 
so absurd but what, by rejecting, may be 
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made sense; bat where n matter is nonseiise^ 
by beifift contradictory and repuitoant to, 
somewhat precedent, there the precedent 
nutter which is sense shall not be defeated 
by the repugnancy which follows; but that 
which is contradictory shall be rejected. 

As in ejectment, where the declaration is 
of a demise the second of January, and that 
the defendant afterwards, seUicet, the ^rsi of 
January, ejected him, here iht sciiicei may be 
rejected, as being contrary to what went 
before. 1 Salk, 324. 

NON SEQUITUR (it does not follow). 

iVoa solum quid licet, sed quid esi conveniens 
eoasiderandum ; quia nihil quod inconvcniens 
fit liciiem, Co. Lit. 66.—(Not only what 
is permitted, but what is proper, is to be 
considered; because nothing which is im¬ 
proper is legal.) 

NON SOLVENCY, inability to pay. 

NON SOLVENDO PECUNIAM AD QUAM 
CLERICUS MULCTATUR PRO NON 
RESIOENTIA, a writ prohibiting an ordi¬ 
nary to take a pecuniary mulct, imposed on 
a clerk of the Sovereign for noii-residenee. 
llffgr, 59. 

NONSUIT Inon est prosecuius']* See Jnno- 

MBNT A8 IN CA8B OF A NoNSUIT. 

NON SUM INFORM ATUS, a formal answer 
made of course by an attorney, that he is 
not instructed or informed to say anything 
material in defence of his client ; by which 
he is deemed to leave it undefended, and so 
judgment passes against bis client. See 
Jddombmt bt Dbpault. 

NON SUMMONS, wa^er of law of, the mode 
in which a tenant or defendant in a real 
action pleaded, when the summons which 
followed the original was not served within 
the proper time. 31 El\%,, c. 3, § 2; 
2 Sound. 45, c. 

ATsa sunt longa ubi nihil est quod demcre possit. 
Vaogh. 138.—(There is no prolUity where 
there is nothing which can abate.) 

Non temerk credere, esi nervus supientiee, 6 
Co. 114.—(Not to believe rashly is the 
nerve of wisdom.) 

NON TENUIT, a plea in bar, in replevin, to 
avowry for arrears of rent, that the plaintiff 
did not hold in manner and form, as the 
avowiy alleges. 

NON TENUkE, a plea in bar to a real action, 
by saying that he (the defendant) held not 
the land mentioned in the plaintiff’s count 
or declaration, or at least some part thereof. 
It is either general, where one denied ever 
to have been tenant of the land in question, 
and special, where it is alleged that he was 
not tenant on the day whereon the writ was 
purehaaed. 1 Mod, 181. 

The form of pleading a special non-tenure 
is to be found in Co, Eed, 620, w. 

NON TERMINUS, the vacation between 
term and term, formerly called the time or 
days of the king’s peace. 

NON USER, neglect of official duty. 

iVoa valehii feloms generatio, nec ad kwredita- 
impatemam vel matemamj si autem ante 
felomam genetatumem feeerit, talis generatio 


succedit m kssrediiats patris vel matris h quo 
non fuerit felonio perpetrata, 3 Co. 41.— 
(The offspring of a felon cannot succeed 
either to a maternal or paternal inheritance; 
but if he had offspring before the felony, such 
offspring may succeed to the inheritance of 
the father or mother by whom the felony 
was not committed.) 

This is not now the rule, for descendants 
can trace through a felon ancestor. 

Non valet cof|/irmafso, nisi Hie, qui confirmat, 
sit in possessione rei vel juris unde fieri debet 
confirmatio y et eodem tnodo, nisi ills eui con- 
firmatio Jit, sit in possessione, Co. Lit. 295. 

—(Confirmation is not valid unless he who 
confirms is either in possession of the thing 
itself, or of the right of which confirmation 
ia to be made, and, in like manner, unless be 
to whom confirmation is made b in pos¬ 
session.) 

Non valet impedimentum qnod de jure aofi 
sortitur effeetum, 4 Co. 31.—-(An impedi¬ 
ment which does not destroy the force of 
law is of no consequence.) 

Non videtur consensum retinuisse si quis ex 
wsBseripto minasUis aliquid immutavit, 
Eacon.—(He does not appear to have re- 
tuned consent, if he have changed any thing 
through the menaces of a party threatening.) 

N(X)K OF LAND, [nocata terrse], twelve 
acres and a half, sed qu, 

NORROY [nord and rog, Fr.], the title of the 
third of the three kings at arms, or provincial 
heralds. 8ee Hbrald. 

NORTHAMPTON, Statnte of, 2 Edw. III. 

Nosdtur ex socio, qui non cognoscitur ex ss. 
Moor 817*—(Hewlio cannot be known from 
himself may be known from bis assocbie,) 

NOTARIAL, taken bv a notary. 

NOTARY or NOTARY PUBLIC [notaire, 
Fr., from wofarttia, Lat.], an officer whose 
business it is to lake notes of anything which 
may concern the public ^ he publicly attests 
deeds or writings to make them authentic 
in another country; but principally in 
mercantile affairs, as to make protests of 
bills of exchange, &c. He must serve an 
apprenticeship of seven years, and be ad¬ 
mitted in the civil law courts. He cannot 
permit another to act in his name, and in 
London be must be free of the Scriveners* 
Company. See 41 Geo, III,, c, 79$ 3 A* 4 
IFm. IV,, e. 70, 

NOTE A BILL, when a public notary goes as 
a witness, or takes notice that a person will 
not accept or pay a bill of exchange, &c. 
See Notary. 

NOTE OF A FINE, a brief of a fine made by 
the chirograplier before it was ^engrossecl. 
Abolished by 3 ^ 4 ^m. IF,, c, 74. 

NOTE OF Hand, a promissory note. 

NOTE PROMISSORY. See Promissory 
Note. 

NOTES, memoranda made by a Judge on a 
trial, as to the evidence adduced, and the 
poinia reserved, &c. A copy of the Judge’s 
notes is obtained from li» clerk when a 
new trial is sought, to be used on the motion. 

NOT GUILTY, a plea by way of traverse which 
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occurs in trespass, and trespass oa the cose 
er deUeto, 

This plea in trespass eridently amounts to 
a denial of the trespasses alJes^ed, and no 
more. In trespass on the esse it operates as 
a denial of the breach of duty, or wrongful 
act alleged to have been committed by the 
defendants. R. H., 4 fVm, IV. 

The plea of not guilty, in criminal pro¬ 
ceedings, is the proper form wherever a 
prisoner means either to deny or to justify 
the charge in the indictment, in which case 
a B^ial plea is generally improper. 

llius on an indictment for murder, a mao 
cannot plead that it was in his own defence 
against a robber on the highway, or a burglar, 
but be must plead the general issue, not 
guilty, and give this special matter in 
evidence. For, besides tliat these pleas do 
in effect amonnt to the general issne, unce, 
if true, the prisoner is moat dearly not guilty, 
as the facts in treason are laid to be done 
proditoril et contra liaeantia cum delictum, 
and in felony, that the killing was done 
felouicl; these charges of a traitorous or 
felooious intent are the points and very gist 
of the indictment, and must be answered 
directly by the general negative, not guilty, 
the effect of which is, that on the one hand it 
puts the prosecutor to the proof of every 
material fact alleged in the indictment or 
information, and on the other it entitles the 
defendant to avail himself of any defensive 
drciimstances as amply as if he had pleaded 
them in a specific form. So that this is, 
upon all accounts, the most advantageous 
plea for a prisoner. 

^ By the plea of not guilty, the prisoner pots 
himself upon the trial by jury i and when the 
record is afterwards made up (for the pro¬ 
ceedings ought regularly to be recorded, ac¬ 
cording to the analogy of the practice in dvil 
cases), the prosecutor on the part of the 
crown adds the similiter (as k is called), by 
the words that he doth the like.'* But 
even before this formal entry, tbestmi/iVer is 
supposed to be added by ^e prosecutor, 
immediately on the plea of not guilty being 
pleaded by the defendant, which brings the 
parties to isaue, so that a trial way ensue. 
4 Step. Com. 407. 

NOTE OF ALLOWANCE. By general rale 
of all the courts of Hilary Term, 4 Wm. IV., 
r. 9, ** no writ of error shall be a empereedeas 
of execution until the service of the notice of 
the allowance thereof, containing a statement 
of some particular ground of error intended 
to be argued: provided, chat if the error 
stated in such notice shall appear to be 
frivolous, the court or a Judge, upon sum- 
mons, may oitler execution to issue." 

This note of allowance may be served 
before the plaintiff is entitled to sign final 
judgment, imd it is usual to serve it at the 
time of taxing the costs, in order to prevent 
the other party from suing out execution. 
Chit. Arch. Prae. 3&7. 

NOTHUS {jdBof, Gk.]., a bastard or a person 
of spurious birth. 


NOTICE, the making something known that 
a person was or might be ignorant of. It ii 
either actual, which is a direct notification, 
either verbal or written, to the person to be 
affected thereby; or conetructwe, which m 
its nature is no more than evidence of notice, 
the presumptions of which are so violent, 
that the court will not allow of its being even 
controverted. It is difficult to sty what will 
amount to a constructive notice. Notice to 
a person's connsel, attorney, or a^t, is 
notice to him; and a person executing, not 
merelv attesting, a deed, in which there sre 
recitals of other deeds, will be held to have 
constructive notice of the contents of such 
reciiefi deeds. 3 Sugd. Pend. 4* Pnr. 460. 

NOTICE TO ADMIT. By rale of HUary 
Term, 4 Wm. IV., r. 20, made in ponuance 
of 3 & 4 Wm. IV., c. 42, $ 16, either party 
after plea pleaded and treasonable time btfore 
trial, may give notice to the other, either in 
town or country, in the form thereto annexed, 
or to the like effect of his Intention to adduce 
in evidence certain written or printed docu¬ 
ments ; and unless the adverse party abtll 
consent, by indorsement on such notice, 
within forty-eight hours to make the ad- i 
mission specified, the party requiring such 
admission may call on the purty required by 
Mimmons to show eause before a Judge why 
ho should not consent to such admUaioii, or, 
in case of refusal, be subject to pay the costs 
of proof. And, unless the party reonired 
shall expressly consent Co make suen ad- 
missioD, the Judge shall (if he think the 
appUeation reasonable) make an order that 
the coats of proving any document specified 
in the notice (which shall be proved at the 
trial to tbe satisfaction of Che J^odge or other 
presiding officer, certified by his endorse¬ 
ment thereon) shall be paid by the party to 
required, whatever may be the retail of the 
cause. Provided, that if the Judge shall 
think the application unreasonable, he sbill 
endorse the summons accordingly. Provided 
also, that the Judj^e may give such time for 
enquiry or exammation of the docmnenti 
intended to be offered in evidence, and give 
such directions for the inspection and 
examination, and impose such terms upon 
the party reouiring the admission as he shsU 
think fiu It the party required shall conieut 
to the admission, the Judge shall order the 
same to be made. No costs of proving any 
written or printed document shall be allowed 
to any party who shall have adduced the same 
in evidence on any trial, unless he shall have 
given such notice as aforesaid, and the adverse 
party shall have refused or neglected to make 
such admission,. or the Judge shall have 
endorsed upon the summons that he does oot 
think it reasonable to require it. 

It is not compulsory in any case, on 
party intending to produce documents b 
eridence, to adopt the above eonise, and 
when it is deemed disadvantageous to in¬ 
form the tqpposite party of tbe nsfiure or 
contents of the documents proposed to lie 
offered at the trial, the premature duclosare 
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isty be aToided ; bot, in that e?ent, the 
costs of fM'OTins: the document fiill ioe?itably 
on the pnity producing it in efidence. Prac. 
at Cham, 307. 

NOTICE OF HLING DECLARATION. 
When a declaration ia filed with the master 
on an appearance (are. #/«/.)> notice of its 
l»eiDg so filed mutt be delirered or left at the 
lut or most usual place of abode of defen¬ 
dant, if known, and to all the defendants, if 
more than one; but it need not be personally 
seired. Where the residence is unknown, 
notice of declaration may be posted in the 
Master’s office, but not without prerious 
leave of the court. The declaration is 
deemed filed only from the aerrioe of the 
notice. Chii. Arek. Prae, 141, 

NOTICE OF DISHONOR. If the drawer 
of a bill of exchange have not reasonable 
Botice of the drawee*# refusal to accept or 
pay, he ia exonerated, unless he have no 
effects in the hands of the drawee at the 
time of drawing, while the bill is running or 
becomes due, when he is not entitled to 
notice. In the case of non-payment of a 
bill of exchange, the holder must give no¬ 
tice thereof to all the antecedent parties, 
from whom he means to require payment 
#f the bill, otherwise they will be dis¬ 
charged. 

NOriCE OP INQUIRY, The plaintiff must 
^ve a written notice of executing a writ of 
ioqi^ to the defendant or his attorney. 
Notice of trial and inquiry, and of continu¬ 
ance of inquiry, must be given in town) but 
countermand of notice of trial or inquiry 
may be given either in town or country, 
uoless otherwiae ordered by the court or a 

If the writ is to be executed in London or 
Middlesex, and the defendant lives within 
forty compated miles of London, eight days’ 
notice must be given, which must be com¬ 
puted exclusive of the duy of giving the no¬ 
tice, and incliisive of tlie day of executing 
the inquiry. But fourteen days’ notice is 
required if the defendant reside at a greater 
distance. If the writ is to be executed in 
any other county, eight days’ notice is suf¬ 
ficient. In replevin there sliould be fifteen 
days* notice of inquiry, by 17 Car. II., c. 7» 
$ 2. If the writ is to be executed before 
the Justice or Judge of assize, the notice is 
given for the sittings or assizes generally, in 
the same manner as notices of trial, and it 
may be continued or countermanded in the 
tame manner as a notice of trial. Chit, 
Arch, Prac, 714. 

NOTICE TO PLEAD. This is necessary in 
ill cases before the plaintiff can sign judg¬ 
ment for want of a plea. It is usually en¬ 
dorsed on the declamion when delivered, 
bat may be pveaona separate paper; when 
the declaration is filed, it is given in the 
notice of declaration. 

The notice roust be to plead within four 
days, if the venue be laid in London or Mid¬ 
dlesex,and the defendant reside within twenty 
miles of Loudon; or within eight days, if 


the venue be laid in any other couiitT* or the 
defendant reside above twenty miles from 
London. In actions against attomies, the de¬ 
fendant has only four days to plead after 
delivery of a copy of the declaration, where- 
ever the eeitiie is laid, and whether he reside 
within twenty miles of London or not. Cfiif. 
Arch, Prae. 162. 

NOTICE TO PRODUCE. If the adverse 
party be in possession of anv written instru¬ 
ment, which would be evidence for you, if 
produced, a notice to produce it at the trial 
may be served either upon him, bis attor* 
ney, or agent. The notice must specify the 
iDStmment with a particularity sufficient to 
inform the opposite party what he is called 
upon to produce. It must be served a rea¬ 
sonable time before trial, so as to enable the 
party served to make an effectual search, 
and produce the same at the proper time. 

It is optional with the party upon whom 
tbe notice has been served, to produce the 
instrument required or not. If he do not, 
then, upon proving the service of the notice, 
it will be permitted to prove the contents of 
the instrument by a copy or other secondary 
eridence, in the same manner as if it hail 
been destroyed or lost. Chit, Arch, Prac, 
230. 

NOTICE TO QUIT. Where there is a 
tenancy from year to year subsisting, it can 
only be put an end to by a notice to quit, 
which mav be given by either party, and 
mutt be given six months previously to the 
expiration of the current year of tenancy, so 
as to expire at the same period of the year 
in which tbe tenant entered upon the pre¬ 
mises. This rule is to be invariably followed 
in all cases, except where there Is some spe¬ 
cial agreement between tbe parties to a dif¬ 
ferent effect, or it would seem where a par¬ 
ticular local custom intervenes. 

Where tbe relation of landlord and tenant 
does not exist, a notice to ouit is out of the 
question. A tenant of a house from year 
to year, not under any agreement to repair, 
may quit, without previous notice to his 
landlord, on tbe premises becoming nnsafe 
and useless from want of repairs; and such 
tenant is not liable, in an action for use and 
occupation, for any rent after the occupa¬ 
tion has ceased to be beneficial. Where 
the term of a lease is to end on a precise 
day, there is no occasion for a notice to quit 
previously to bringing an action of eject¬ 
ment, because both parties are equally ap¬ 
prised of the determination of the term. If 
a tenant continue in possession for a year 
after bis lease has expired, or rent has been 
received, a notice must be given before be 
can be ejected; for where, by consent of 
both parties, a tenant continues in possession 
after the expiration of his term, the law im¬ 
plies a tacit renovation of the contract, and 
ID such cases the tenant holds upon the 
former terms. No fresh notiee, however, 
is necessary where a tenant, after having 
given a notice, holds over for a year, and 
pays double rent, according to 11 Geo. IL, 
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c. 19, § 18. Where a lessee bolds uoder a person who attested it, and he may perhips 

▼Old demise, no notice is necessary; but not be in the way when] his testunooy is 

where a lease granted hv a tenant for life . required. 

under a limited power of leasing, which ex- A notice to quit, signed by one of sefenl 
ceeded his power, was void, and not capable joint^tenants on behalf of the otben, is 

of being confirmed by the remainder-man; sufficient to determine a tenancy from yev 

yet the remainder-man received money as to year, as to all. A notice given by a mort- 

rent after the death of the tenant for life, it gagor before default, was hdd a good notice 

was held to be an ailmission of a tenancy to determine the tenancy; and a notice givea 

from year to year, and that a notice to quit by a steward of a corporation is sufficient, 

must be given before any ejectment could without evidence that he bad an anthofity 

be brought. And though a lease be void by under seal from the corporation for sacb 

the Statute of Frauds as to the duration of purpose. A receiver appointed by the 

the term, it is considered that the tenant Court of Chancery, with a general ao^ority 

holds under the terms of the lease in other to let the lands to tenants from year to yesr, 

respects, and therefore that the landlord can has authority to determine such tenancies by 

only put an end to the tenancy at the expi- a regular notice to quit. A mere agent to 

ration of the year. In the case of a tenancy receive rents has no implied authority login 

from year to year, so long as both parties a notice to quit; but an agent to recdn 

please, if the tenant die. his personal repre- rents and let has authority to determioei 

sentatives have the same interest in the land tenancy. An agent ought to have authomy 

which their testator or intestate had, and to give such notice at the time when it began 

are therefore entitled to the same notice to to operate ; for a subsequent recognitioB 

quit; for such tenancy is a chattel inte- of the authority will not make the notice 

rest; and whatever chattel the deceased had good. And a notice to quit by an agent of 

must vest in them as his legal represeuta- an agent is not sufficient, without a recog- 

tives. Where the reversion has been con- nition. A notice on an under-tenant, gires 

▼eyed by the lessor during the existence of by the original lessor, is not good, 

a tenancy from ^ear to year, the tenant is The noiice should be clear and certu, 
entitled to a notice to quit before he can be neither ambiguous nor optional. The merely 

elected by . the grantee of the reversion. leaving a notice to quit at the tenant’s boiue 

Where an infant becomes entitled to the re- with a servant, without further proof of iu 

version of an estate, leased from year to having been explained to the senaat, or 

year, he cannot eject the tenant without that it came to the tenant’s hands, is sot 

giving the same notice as the original lessor sufficient. 

must have given. No notice to quit is ne- In the ordinary case of a tenancy from 
ceisary where the tenant does an act which year to year, there must be half a yesr’i 

amouDtf to a disavowal of the title to the notice to quit, ending at that period of the 

lessor; as where the tenant has attorned to year at which the tenancy commenced: u<l 

some other person, or answered an applica- where the rent is reserved quarterly, it does 

tion for rent, by saying that his connection not dispense with the regular half year’s 

as tenant with the party applying has ceased. notice to quit required by law. Where the 

It is oot necessary for a mortgagee to give period of entry is ;;doubtfal, it is slwayi 

a notice previously to bringing an ejectment safest to give a general notice to quit at 

either to the mortgagor or to a tenant who end of the year of tenancy, which shall expire 

claims under a lease from the mortgagor, after one half year from the time of term 

granted after the mortgap, without the of the notice. Where premises are let fieo 

privity of the mortgagee. And a mortgagee year to year, upon an agreement that either 

need not give notice to a tenant to quit, party mav determine the tenancy by a quar- 

before bringing his ejectment, if he mean ter’s notice, the notice muat expire at the 

only to get into the receipt of the rents and period of the year when the tenancy coo- 

profits of the estate, though the mortgage be menced. ' 

made snbsequently to the tenant’s lease: but If a landlord receive or distrain for rvnc 
in such case he shall not be suffered to turn due after the expiration of a notice to quit, 

the tenant out of possession by the execu- it is a waiver of that notice and givinv a 

tion. A tenant from year to year, before a second notice to quit amounts" to waiver of a 
mortgage or grant of the reversion is entitled notice previously given. If a landlord bt« 
to a notice to quit, before he can be ejected given a notice to quit, and the tenant bolds 

by the mortgagee or grantee. over, the landlord cannot waive his noti« 

A parol notice to quit by a tenant under a and distrain for rent subsequently accruinif. 

parol lease is sufficient, but where a power is If, at the end of the year (where there hu 

given to determine a lease on giving a notice been a tenancy from year to year), the 

in writing, it cannot be determined on giv- landlord accept another person as his lenanl 

ing a parol notice. The notice should, in the room of the former tenant, without 

however, in all cases, be in writing, as being any surrender in writing, such accepiaoce 

more susceptible of proof, but it should oot shall be a disMosatiou of a notice to quit, 
be attested, because then no other witness NOTICE OF TRIAL AT(X>MMOn1aM^. 
can prove the accuracy of the copy but the When a trial is to be had in Middlesex, and 
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the defendant li?e8 within forty miles of 
London, there mast he eiitht days’ notice of 
Iritl, exclusive of the day on which it is 
given, and inclosivo of that on which the 
tri4 is to be had; or, where there are 
seversl defendants, hf any one of them reside 
within forty miles of London, eight days’ 
notice will ^ sufficient; but if the defendant, 
or all of the defendants, reside above forty 
mUei from London, then fourteen days* 
notice must be given. And where a trial is 
to be bad in l^ndon the notice of trial is 
dmilarly regulated. But if the notice be 
given for the adjournment day, it will be 
sufficient to give such notice eight days 
before the first day of the sittings after term, 
if the defendant reside above forty miles 
from London; and four days tiefore the said 
first day, if the defendant reside within that 
distance. 

If the trial is to be'had at the assixes, ten 
days* notice of trial before the commission 
day must be given. 

Where a tnal is to be had before a sheriff, 
ora Judge of an inferior court (in pursuance 
of an order of the court or a Jad^ for that 
purpose, noder 3 & 4 Wm. IV., c. 42, p 17), 
it ibould seem that the same time should be 
given by the notice as in other cases. 

Short notice of trial is four days before 
the commission day in country causes, and 
two days’ notice in town causes; but it is 
uioil and respectable to give as much more 
as the time wul admit. 

Notice of trial must be given in all cases, 
except where a cause is made a nmanet 
from one sittings to another, or put off by 
order of Nisi Pritti, 

By rule of all the courts, H. T., 2 Wm. 
IV., r. 57, notice of trial shall be given in 
town. It is usual to indorse it on the issue. 

When notice of trial in London or Middle¬ 
sex has been given, and the plaintiff is not 
ready to proceed, then, instead of counter¬ 
manding his notice, he may continue it to 
tbe next sittings (not to the afljoumed 
siui^i), by giving a notice of trial by 
continuance two clear business days prior 
to the sittings at which the cause was to have 
been tried. It can be given only once in a 
term, and cannot be inveo after a counter¬ 
mand. 

In country causes, or where the defendant 
resides more than forty miles from town, a 
conotermand of notice of trial must be given 
six days before tbe time mentioned in the 
notice of trial, unless short notice of trial 
has been given, ki town causes, where the 
defendant lives within forty miles of town, 
two days’ notice of countermand shall be 
deemed sufficient. 

A defendant is not bound to return an 
irregular notice of trial, and therefore does 
not waive the irregularity by retaining it. 

Arch, Prac, 205. 

dieitur 5 notcendoj ei noiiiia non debet 
claudieure. 6 Co. 29. —(Notice is called 
from a knowledge being had; and notice 
ought not to halr .3 


NOTING. It is usual in cases of noo^fpayment 
of bills of etchange, for London bankers, 
after six O’clock on tbe day the bill is due, 
to cause inland bills to be noted. Which is 
merelv tbe first part of the duty required by 
law of the notary in protesting a bill. This 
duty consists of three parts: L noting; 2. de¬ 
manding ; and 3. protesting; In the case of 
inland bills, a protest being totally useless, it 
follows that noting is almost equally so; and 
the expense usu^y charged stands merely 
upon the custom; there is neither any law 
nor any decision in its favour. 

Although, in the case of inland bills of 
exchange, neither noting nor protesting is 
necessary, the case b widely different in the 
case of a dbhonored foreign bill, which 
should^ certain^ be taken to a notary the 
day it is refused acceptance or payment, and 
It is his bnainess to note, demand, and pro¬ 
test it: and notice of thb must be sent the 
same day to the drawer and indorsees, with 
a copy of the bill, if the drawer and indorsees 
are abroad, but merely a notice b sufficient 
if they are in England. Protesto made in 
England should be stamped, otherwise they 
cannot be gives in evidence. 65 Ceo, III,, 
e. 184. 

ATova eoniiiiuih^/Uturii/brmam imponere delete 
non pntferitie, 2 lost. 292.—(A new insti- 
tion ought to impose form on what b to 
follow, not on the past.) 

NOViE NARRATIONES (new counts). 

NOVALE, land newly ploughed and converted 
into tillage; and which had not been tilled 
within the memory of man before; abo, 
fallow land. Chambert, 

NOVA OBLATA. See Oulata. 

NOVATION, the substitution of a new debt 
for an old debt. Potkkr on Obltg,^ by Evane^ 
JI.546. 

Novaiw non praiumtur ,—(A novation is not 
presumed.) 

NOVEL ASSIGNMENT. See Nkw As- 

aiONMBNT. 

NOVEL DISSEISIN (recent disseisin)* See 
Aasisu or Novel Disbbisin. 

NOVELLA, those constitutions of the civil law 
which were made after the publication of 
the Theodoslan code; but sometimes the 
Julian edition only b meant. 

Novella or Novella ConstUutiones form a 
part of tbe Corpus Juris, Most of them 
were published in Greek, and their Greek 
title is AbroKpoTOpos lovoTWiovOv Abyovorov 
Nfopcu Aioro^eif. Some of them were pub- 
Ushed in Latin, and some in both languages. 

The first of these Novella of Justinian 
belongs to the year, a. d., 535 (Nov. 1), 
and the latest to the year, a. d., 565 (Nov. 
137), but most of them syere pnblisbed be¬ 
tween the years 535 and 539. These Con- 
stitutiooes were published after the com¬ 
pletion of the second edition of the Code, fur 
the purpose of supplying what was de6cient 
in that work. Indeed it appears that on tbe 
completion of bis second edition of the Code, 
tbe emperor designed to form any new con- 
stitutionr which he might publish, into a 
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body by themtelfesy lo as to render a third 
rerbion of the Codh unoecetsary, and that 
he contemplated ^ivinfj^ to this body of law 
the name of Novella Constitutiones» Const. 
Cordi, § 4. 

It does not, howerer, appear that any 
official compilation of these new constitutions 
appeared in the lifetime of Justinian. 

The Greek text of the Novellas as we now 
have them, consists of l6dNovellae. of which 
159 belong to Justinian, and the rest to 
Justin the Second and to Tiberius: they are 
generally divided into chapters. 

There is a Latin epitome of these Novelise 
l)y Julian, a teacher of law at Constantinople, 
which contains 125 Novelise. The Epitome 
was probably made in the time of Justinian, 
and the author was probably Antecessor at 
Constantinople. 

There is also another collection of 134 
Novellae, in a Latin version made from the 
Greek text. This collection Is generally 
called Liber ^uthenticorum : the compiler 
and the time of (hecompilation are unknown. 

This cotlectioh has been made indepen¬ 
dently of the Greek conopilation. It is 
divided into nine colldtiones, and the collar 
iionet are divided into /t7a/t. 

The most complete work on the history 
of the Novellas is by Biener, Cetchiehie der 
Novellen. See also Beytrag Zu Liiterar- 
Geschxchte des Novellen^Aussuys Von Julian, 
Von Haubold, Zeittchrjft, to. SmUhU 
Diet, of Antia, 

NUCES COLLIGEUB (to collect nuts). 

This was formerly one of the works or 
services imposed by lords upon their inferior 
tenants. *Par. Antiq, 495. 

NUDE CONTRACT, one made witlioui any 
considfiration, upon which no action will lie, 
in conformity to the maxim ese nudo paoto 
non oritur actio. 

NUDE MATTER, a bore aHegalion of a thing 
done. 

NUDUM PACTTUM. Set Nunn Contaaot. 

NUISANCE or NUSANCE [nuire, Fr., to. 
hurt], something noxious or offensive. 

It is of two kinds : (1) private, (2) public., 

1. Private. It is a principle that every 
man should so use bis own property as ndt 
to injure another; and If be act otherwise be 
subjects himself to an action. An action, 
lies as well against him who continues a 
nuisance as against him who originally^ 
erected it; for though the party, having 
recovered in one, cannot hhve another actionj 
for the same, he may maintain a new action 
for the continuance of it. 

(a) Watercourses. An action is U)ain- 
tainable for any diversion or obstruction of a 
water-course to whkh the party complain¬ 
ing has a right. 

(b) Commons. The most usual acts of 
nuisance to commons are by injury to the' 
soil, by digging turf, or paring the pasture, 
or by sureWging the compion by overstock¬ 
ing it with cattle. In any of these cases an 
action is maintainable either by the lord or 
by the commoners* 


(c) Lights. An action may be msm- 
talned, even by a reveruoner, for obstructing 
the lights of an ancient inessnage, or for 
continuing the obstruction by erecting hafld. 
ings so near that the light and ur canooi 
have access lo the rooms. 

The proper form of remedy form injury 
sustained by a private nuisance, is aa setioo 
on the case. Besides the remedy by action, 
the party injured may, in a very clear case, 
take the law into his own hands and abate 
the nuisance, but it is never atlvisable to 
pursue this course. An action does not lie j 
against an agent for damage done by ike i 
negli|^nce of those lie employs; for tbe | 
principal, or tliose actually employed, are 
liable. The plaintiff must show bioidf 
entitled to the thing to which tbe nuisaoce; 
was done, at the time of the nuisaoce; bet 
a seisin in law, however, is snfficient to m- 
tain such an action. 

2. Public or common, which are dasied j 
amongst crimes and misdemeanours, and are | 
annoyances to all the Queen’s sobj^,wlK- 
tber by act of commission or omusioa; and 
when they annoy private individash ooITi 
they form the subject of a civil action. Bat 
they are geneially indictable only, and not 
actionable, for it would be unretaonsble to 
multiply suits, by giving every msn i sepa¬ 
rate right of action for what damnifies hioi 
in common only with the rest of liii fe&tfv 
suMects. 

Public nuisances are 

(a) Annoyances in the highways, brid(ei, 
and the public rivers, by rendering tbe w 
inconvenient or dangerous to p«u, dtber 
positively, by actual obstructions, or nega¬ 
tively, by want of reparatinns. 

(b) All those kinds of nuisgneet (sneb ai 
offensive trades and uianufai‘iures),wbi(rki 
when iiguriooB to a private person, are tf- 
tionable, are, when detrimental to thepnblkr 

J iunisbable by public prosecution, md rab- 
ect to fine according to the quantity of tbe 
misdemeanour. 

(c) All disorderly inns, alehouses, btvdf- 
liouses, gaming-houses, stage pla^fs unli¬ 
censed, booths, and stages for rokpe-dincerS) 
mountebanks, and the like. 

(d) All lotteries. 

(e) The making and selling of fire-worki 
and squibs, or throwing them aiiout in uy 
street, on account of the danger tJiat mufbt 
ensue to any thatched or timber buildinp. 

(f) Eaves-droppers. 

(g) Common scolds. 

As to tbe equitable jurisdiction in grist¬ 
ing injunctions, an information lies, io ^ 
of public nuisances, at tbe suit of 
Attorney General, to redress the griev^ 
by way of injunction.; but the uiterp<^l^ 
of the court is principally confined to infor¬ 
mations seeking preventive relief. In 
to private nuisances, the interfeiVBce » 
equity, by way df injunction, goes up^fw 
ground of restraining irreparable iiii80»5 » 
or of suppressing oppressive and intennj®* 
able litigation, or of preventing oakipiK><y 
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of uiti. There must be inch an injnry U seised of two rights; natuel^* the right of 

u from its oatare is not susceptible of possession, and the fight of property.) 

beioit adequately compensated by damages Nul grand ieignior ou chwalier de nottre realm 
It liw, or such as, from its contmaance or ne doii prender chemin {dealer hon He realm) 

permaoent mischief, must occasion a con- ione metre conge, car iseini purroit le realm 

stiDtly recurring grierance, which cannot be remain diegarne de fori genii. 3 lost. 179. 

otherwise prevented but by an injunction. —(No great lord or knight of our realm 

When the iqjury is irreparable, as ^vhere ought to leave tb^ realm without our leave, 

loss of health, loss of trade, destruction of for thus the rraim would remiun undefended 

the means pf subsistence, or permanent ruin by brave gentlempn.) 

to property, may or will ensue, from the Nulprendra advantage de son tori demeene. 3 
wrongful set or erection; in every such Inst. 713.«-(No ope can take advantage of 
case courts of equity will interfere by in- his own wrong.) 

jaoctioii, iu furtherance of justice and the Nul tam damage ^vera error ou attaint. Jenk. 
rioUted rights of the party. 2 StoryU Eq. Cent. 323.—(No one shall have error or 
Jwritp, 1^. ntraint without loss.) 

NUL*TIEL AGARD (no such award), a plea NUL TIEL RECORD, iuae of^ a traverse 
traversing an award. Under this plea a de- that there is no such record. This is the 

fendaot cannot go into olgections to the proper form of issue whenever a question 

award in point of law. 1 Sedk, 72; I Sannd. arises as to what has judicially taken place 
327 a. in a superior court of record ; for the law 

HwXaz fica tom mtUitaie prodest qmam uovitaie presumes, that, if it took place, there will 

perturbat. Jeak- Cent. 167.*—<Noveliy be* remain a record of the proceeding. But if 

oefits not so much by its utility than it dis- the court be not of record, the issue should 

turbsbyits novelty.) be directly upon the fact whether any such 

^wu^n jadkium non dat novum juMfSeddedarat proceeding took place, and not upon the 

aatiquam; qaiajadiciam estjuru dictum at existence of any judicial memorial. 3 Rant* 

ptr judicium jus eat noviter revelatum quod & Crea. 449; Clit. Arch. Prac. 669. 
dwf^velatHm. 10 Co. 42.—(A new adju- NUL TORT, plea of, a traverse in a real 
dication does not make a new law, but action that no wrong was done: it was a 

declares the old ; because adjudication is species of the general issue, 

the dictum of the law, and by adjudication NULLA BONA (no goods), a return made 
the law is neivly revealed which was for a . by a sheriff to a fi. fa., distringaa, or attach* 
long time hidden.) meut, &c., when there is no property to dis* 

iVoM aequitur capuU Jur. Civ.—(Rlame fol* train upon. 

lows the head.) NULLIUS FILIUS, a son of nobody, \. e., a 

Undum pactum eat uhi nuUa aubest cauaa bastard. 
prater comventionem ; sed ubi subeat cauaa, ^MHua hominia auctoritaa apud noa valers 
ft obligatio, et parit actionem. Plow. 309.— debet, ut meliora non aequ^emur si quia 

(A naked contract is where there is no con- attulerit. Co. Lit. 383.—(The authority of 

lideratioD to support the agreement; but no man ought to prevail with us ; so that we 

where there is a consideration, an obligation should not adopt better tilings, if another 

exiits, and produces an action.) bring them.) 

curia quae recordum non habet potest im- NuUum crimen mtyua eat inobedimtid. Jenk, 
potterefinem,neque aliquemmandarecarceri: Cent. 77.—(No crime is greater than dis* 

gffia ista apectant tantummodo ad curias de obedience.) 
rtcordo. 8 Co. 60.—(No court which has NULLITY, want of force or efficacy. 

Dot a record can impose a fine, or conunit NuUum etcemplum eat idem omnibus* Co. 
anv person to prison; because those powers Lit. 212.—(No example is the same to all.) 
bMong only to courts of record.) Nallum iniquum est preetumendum in jure* 

^uUa intposaibiUa aut inkoneata aunt prmau- 7 Co. 71*^(No iniquity is to be presumed 
nnda; vera autem et honesta et poaaibilia. in law.) 

Co. Lit. 78.—(Impossjbiltiies or dishonesty NuUum medicamentum est idem omnibus. Co# 
are not to be presumed $ but honesty, and Lit. 3J7--^CNo medicine is the same to all.) 
truth, and possibilily.) NuUum simUe est idem-^quatuor pedibuscufrit. 

XuUa virtus, nuUa acientia, locum suum et dig~ Co. Lit. 3.— (No aimile is the same, and runs 

nitaiem conaervare potest sine modpatid. Co. on four feet.) 

Lit. 384.—(Wiihout modesty, no virtue, no Nullum tempua arU locus occurrit regi. 2 Inst, 
knowledge can preserve its place and dig- 273; Jenk. Cent. 83.—(No time or place 
, »ity.) affects the king.) 

^*LL DISSEISIN, pUa ef, .a traverse in real But sec 9 Geo. III., c. 16; 32 Geo. III., 
actions, that there was no disseisiu a U was a c. 58; and 7 VVps. 111.^ a* .3, which bind the 

species of the general issue. Crown. 

A’'d charter, nul vende, ne nul done vault per- Julius alius quam rex possit epispopo detpanm 
petualmentfSile donor n*est seisie al temps de dare inquisUionem faciendum. Co. Lit. I34« 

contracts de 2 droUs, se, del droit de possession —(No other than the king can command (he 

et del droit de properties Co. Lit. 266.— bishop to make an inquisition.) 

(No gram, no aale, no gift, ia valid for ever, Nulltts capiat nr aut imprisoneiur propter eppeh 
ualeaa tbe donor, at the time of the contract, lam facainee de morte alterius quam viri sui* 
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* M. C. 2 Inat. 68.—(No ODe may be taken or 
imprisoned on the appeal of a woman, for 
tbe death of any one than her own hus¬ 
band.) 

NuUvs commodum cepere potest de injurid sud 
proprid. Co. Lit. 148.—(No one shall ob¬ 
tain an advantage by hU own wrong.) 

NuUus dd)€t agere de dolo, ubi alia actio suhesU 
7 Co. 92.—{Where another form of action is 
given, no one ought to sue in an action de 
dolo,) 

NvUus dicitur aceessorius post feloniamt sed 
iUe qui nomt prindpalem feloniam fecisse, et 
ilium receptavit et comforiaioit, 3 Inst. 138. 
—(No one is called an accessory after the fact 
but he who knew the principal to have com¬ 
mitted a felony, and received and comforted 
him.) 

NuUus dicitur felo principdlis nisi actor, aut 
qui pressens est, abettans aut auxilians ad 
feloniam fadendam ,—(No one shall be called 
a principal felon except the party actually 
committing the felony, or tbe party present 
aiding and abetting in its commission.) 

NuUus recedat e curid cancellarid sine remedio, 
4 H. 7, 4.—(Let no one depart from tbe 
Court of Chancery without a remedy.) 

NUMMATA, the price of anything in money, 
as denariata is the price of a thing by com- 

B iitation of pence, and libraia of pounds. 
^MMATA T£RR.dS, an acre of land. 
Spelm, 

Nummus [M rdv quia lege fit non na» 

turn, Co. Lit. 207.—(Money, from tbe Greek 
ripos, because created by law, not by nature.) 
Nummus est mensura rerum commutandarum, 
—(Money is the measure of things that are 
to be changed.) 

NUNC PRO TUNC, a proceeding taken now 
for then, t. e., the proper time when it should 
have been taken. 

NUNCIO, a messenger, servant, &c.; a kind 
of spiritual envoy from tbe pope. 
NUNCUPATE, to declare publicly and so¬ 
lemnly. 

NUNCUPATIVE WILL, an oral testament, 
declared by a testator in extremis before a 
sufficient number of witnesses, and after¬ 
wards reduced to writing. 

^ The 29 Car. II., c. 3, restricted nuncupa¬ 
tive wills, except when made by mariners at 
aea and soldiers in actual service, and 
enacted, 

1. That no written will shall be revoked 
or altered by a subseouent nuncupative one, 
except the same shall be in the lifetime of 
the testator reduced to writing and read over 
to him and approved, and unless the same be 
proved to have been so done by the oaths of 
three witnesses at the least, who, by 4 & 5 
Anne, c. 16, must be such as are admissible 
upon trials at common law. 

2. That no nuncupative will shall in any¬ 
wise be good, where the estate b^iiueatbed 
exceeds 30/., unless proved by three such 
witnesses present at the making thereof, and 
unless they or some of them were specially 
required to bear witness thereto by the 
testator himself; and unless it was made in 


his last sickness, in his own habitatioB or 
dwelling-house, or where be had been pre¬ 
viously resident ten days at the least, except 
he be snrprised'with sickness on a journey, or 
from home, and dies without retnroiog to 
his dwelling. 

3. That no nuncupative will shall be 
proved by the witnesses after six inontbs 
from the making, nnless it were pm in 
writing within six days. Nor shall it be 
proved till fourteen days after tbe death of 
the testator, nor till process has first mord 
to call in the widow or next of kin to con¬ 
test it if they think proper. 2 Bl. Com. 500. 

Nuncupative wills are abolished by 1 Vief., 
c. 26, § 9, but with a provision by § 11, tbit 
any soldier being in actual military service, 
or'any mariner or teaman lieing at sea, may 
dispose of his personal estate, as he mgbt 
have done before the making of this act. 

NUNDINATION, traffic at furs and uarkeri; 

any buying and selling. 

NUNQUAM INDEBITATUS. See Nitik 
Indbbtsd. 

Nunauum eoneluditur in /kfro.—(Nothing h 
falsely concluded.) 

Nunquum decurritur ad extruordinarium sedwU 
deficit ordinarium. 4 Inst 84.—(We sir 
never to recur to what is extraordioary, till 
what is ordinary fails.) 

Nunquum nimis dicitur quod munquam sstis 
dicitur. Co. Lit. 375.—(What is nerer 
sufficiently said is ueyer said too mneh.) 

Nunquum res humamsc prtuperb suecenuni uH 
negiigunfur dhsinm. Co. Lit. 95.—(Hamas 
things never prosper where divine tilings are 
neglected.) 

Nuptias non coneubitas sed consensus fscit. I'o. 
Lit. 33.—(Not cohabitation but conseat 
makes the marriage.) 

NUPER OBI IT (she lately died), an abo¬ 
lished writ that lay for a sister and co-brir, 
deforced by her coparcener of lands or trae- 
ments, whereof their father, brother, or aar 
other common ancestor died seised of as 
estate in fee simple. F, N. B. 197. 

NUPTIAL, pertaining to muriage; conati- 
tuting marriage; used or done in marrisfe. 

NURTURE, guardianship for. See Gw»- 

DIAN. 

NYCTHEMERON [Gk.], the whole nstani 
day, or day and night, consisting of twestr- 
fuur hours. Enepe, Ltond, 

O 

OATH [(iiffi,Goih., ath, Sax.,Wd, IcclsiMl,fn» 
ehe, ee. Germ.], an affirmation, negatioa, or 
promise, corroborated by tbe utestaiioo d 
the Divine Being; an appeal to God. It» 
called sacramenfiHis, a holy band or tie, awi 
also corporal oath, because a wiineas, uhsm 
he swears, places his right hand on the bow 
evangelists. 

The laws of all civilised states reqiure tbe 
security of an oath for evidence givw in • 
court of justice, and on other occasions« 
high importMOce; and the chrstiao rtlifb>a 
utterly prohibits swearing, except dun 
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oaUu m required by legral authority. Art, 
Ck. of Engl, xxxix. All who believe io a God» 
ibe aveoifer of falsehood, are admitted to 
pre evidence. All witneMes. except they 
be w ertremif. must take their oath before 
eiviog Cestimony. even the queen. WUU^ 
Rn, 550. The 7 & 8 Wm. Ill., c. 34. made 
1 Quaker’s affirmation, in civil cases, admis¬ 
sible ; and by 9 Geo. IV.. c. 32. Quakers and 
Moravians are admitted to give evidence 
upon their solemn affirmation in all cases, 
criminal as well as civil. And their affirma- 
maiiuo has the same force and effect as an 
oath in the usual form. 3 & 4 Wm. IV.. 
c. 49. The 3 & 4 Wm. IV., c. 82, extends 
similar provisions to separatists. See 1 & 2 
Vci., c. 77. The 5 & 6 Wm. IV.. c. 62, 
abolishes uonecessarv and extra-judicial 
oaths, and provides, that any justice of the 
pesce. notary public, or other officer autho¬ 
rized to administer an oath, is empowered 
to tike voluntary declarations in the form 
specified in the act. And any person wil. 
foliy making such declaration false in any 
Jiiaierial particular, shall be guilty of a 
misdemeanor. 

Witnesses are allowed to swear in tliat 
particular form which they consider binding 
uo their consdence. j 

There are many kinds of oaths in our laws, 
the principal of which will be found under 
their distinctive names. 

The administer log of unlawful oaths is an 
odeuce against the government, and punish¬ 
able by traniportatioo. The following sta¬ 
tutes relate to this offence: 37 Geo. III., 
c. 123; 39 Geo. HI., c. 79; 52 Geo. 111., 
c. 104; 57 Geo. Ill., c. 19; 1 Geo. IV.. 
u. 1 i 1 Vict.. c. 91; and 2 & 3 Viet., c. 12. 

Oath-breaking, peijury. 

OATH-RITE. form used at the taking of an 
oath. 

OBEDIENTIA. an office, or the administration 
uf it. Canon Law Tkvvn. 

(Mvniia est legis essentia, 11 Co. 100.~ 
(Obedience is the essence of law.) 

3BEDIENTIAR1US. a monastic officer. Du 
Cange, 

Ob infamiam non solet jweta legem terra aliquis 
per l^em apparentem se pwrgare nisi prius 
eometns fierit vel confessus in curid. 
Olauv. lib. 14. c. 2.—(One is not wont, 
according to the law of the land, to purge 
himself from infamy, through an apparent 
law. unless he has been convicted, or con- 
fessed himself infamous, in a court.) 

3BIT [a corruption of the Latin obiit or obivit, 
he died], a funeral solemnity or office for 
the dead; the anniversary office. 

The tenure of obit, or obituary, or 
chantry lands is taken away by 1 Edw. VI..' 
c. 14; and 16 Car. II., c. 9. 

whiter dictum (an incidental opinion), 
fu opinion of a Judge not necessary to the 
judgment given of record, in chntradistinc- 
lion to a judicial dictum, which is necessary, 
and concluding to the judgment. 

This last is of much greater authority than 
the former, because delivered upon deUbera^ 


tion, under sanction of the Judge’s oath, 
while au extra-judicial opinion is no more 
than the prolaium or saying of him who 
fl^ves it. a gratis dictum, 

OBJURGATRICES. scolds, or unquiet wo¬ 
men. punished with the cucking-stool. See 
Castioatort. 

OBLATA. gifts or offerings made to the king 
by any of his subjects; old debts, brought 
as it were together from preceding years, 
and put on the present sheriff’s charge. 

Oldationes dieuntur quaeunque a pits fidelu 
busque christianis offeruntur Deo et ecclesise 
she res solidus sive mobiles. 2 Inst. 389.— 
(Those things are called oblations which are 
offered to God. and to the church, by pious 
and faithful Christians, whether they are 
moveable or immovable.) 

OBLATIONS, offerings to God and the 
church; fees payable for christening, marry¬ 
ing, burying, and the like. 

OBLIGATION, an act which binds a person 
to some performance; also, a bond contain¬ 
ing a penalty, with a condition annexed for 
payment of money at a certain time; or for 
the performance of a covenant. &c. 

OBLIGEE, the person in whose favour an 
obligation is entered into. 

OBLIGOR, he who enters into an obliga- 

tiOR. 

OBLATA TERRiE, half an acre, or. as some 
say. half a perch of land. Spelm, 

OBREPTION. the obtaining a gift of the 
king by a false suggestion. Scotch Term, 

OBSIUNATORY. ratifying and confirming. 

OBSTRICmON. obligation; bond. 

Ohtemperandum est consuetudini rationabili 
tanquam legi, 4 Co. 38.—(A reasonable 
custom is to be obeyed like law.) 

OBTEST, to protest. 

OBVENTIONS. offerings; tithes and obla¬ 
tions. 

OCCASIO, a tribute which the lord imposed 
on bis vassals or tenants for bis necessity. 

OCCASIONARI. to be charged or loaded witl^ 
Dements or occasional penalties. 

OCC/ASIONES, assails. 

OCCISION. the act of killing. 

Occultatio thesauri inventifraudulosa, 3 Inst. 
133.—(The concealment of discovered trea¬ 
sure is fraudulent.) 

OCCUPANCY, taking possession of those 
things which before did not belong to any 
bo^. 

Ine right of occupancy has been confined 
by the laws of England within a very uarrow 
compass, and was extended only to a single 
instance; namely, where a person was te¬ 
nant pur autre me, or bad an estate granted 
to himself only (without mentioning his 
heirs), for the life of another man. and died 
without alieuation, during the life of cestui 
^ue vie, or him by whose life it was holden: 
in this case, he that could first enter on the 
land might lawfully retain the possession so 
long as cestui que vie lived, by right of occu¬ 
pancy. The title of common occupancy is 
now. in effect, abolished, for it is enacted by 
1 Viet., c. 26. § 3. that an estate pur auirt 
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vie, of whatever tenure, and whether it be 
an incorporeal or corporeal hereditatnetit, 
may, in all cases, be devised by last will and 
testament; and (§ 6) that if no disposition 
by will be made of an estate pur autre vie of 
a freehold nature, it shall be chargeable in 
the hands of the heir, if it come to him by 
reason of special occupancy, as assets by 
descent (as in the case of freehold land. In 
fee-simple); aud should there be no special 
occupant of any estate pur autre vie, h shall 
go to the executor or administrator of the 
party that had the estate by virtue of the 
grant; and in every case, where it comes to 
the hands of such personal representative, 
shall be assets in his hands, to be applied 
and distributed in the same manner as per¬ 
sonal estate. 

If the estate pur autre vie had been 
granted to a man and his heirs during the 
life of eeeiui gue vie, and the grantee died 
without alienation, and while the life for 
which he held continued, there could not be 
a title by common occupancy, but the heir 
would succeed as epecial occupant, which 
law is now in force. 

A property in goods and chattels lUay be 
acquired by occupancy, for 

(1) It has been said, that any body antho- 
rised by the Grown may seize to his own use 
such goods as belong to an alien enemy. 

(2) All persons may, on their own Lands, I 
or in the seas, generally exercise the right to 
pursue and take any fowl or insect of the 
air, any fish or inhabitant of the waters, and 
any beast or reptile of the field. The ex¬ 
ceptions to this right are iroyat fish, such as 
whales, sturgeons, &c., animals of forest, 
chase, or free warren, fish belonging to a 
free fishery, and game. 

(3) Property arising from accession. See 
Accession, property by, 

(4) Property arising from confosion. See 
Gonfusion, property by, 

OCOUPANT, ne who is In possession Of a 
thing, 

OCCUPATILE, that which has been left by 
the right owner, hfid is now possessed by 
another. 

OCCUPATION, possf^sslon; act of taking 
possession j also, trade or mystery. 

OCf'UPATIVE, possessed, used, employed. 

OCCUPAVIT, a writ that lay for him who was 
ejected from his freehold in time of war, as 
the writ of novel disvecrih Iky for ohh dis¬ 
seised in time of peace. 

OC't^UPIER, a possessor. 

OCHIEM, the chief oT a b'rancli of a great 
family. 

OCHLOCRACY, Qk., a multitude, 

and Kpwroi, power or'Command], a form of 
government wherein the populace has the 
whole power and administration in Its own 
hand; a democracy. 

'Oderunt pecoare boni, vhrtutis amore; oderunt 
peocare mali, formidine poena, —(Good men 
hate sin through love of virtue; bad men 
through fear of pnnishment.) 

ODHALi lAodial; which see.' 


ODIO ET ATRIA, a writ anciently csIN 
breve de bono et malo, addressed to the ib«< 
riff to inquire whether a man committed lo 
prisoh upon suspicion of murder, were con. 
milted on just cause of suspicion, and only 
upon malice and ill will; and if, upon the 
inouisition, it were found that he was m 
guilty, then there issued another writ to the 
sheriff to bul him. Reg. Oriy. 133. Bb( 
the practice now is to issue an kabeao eorpm, 

Odiosa et inhtmesta non sunt m lege prasamn- 
da j et in facto quod se kabei, ttd boom i 
malum, magis de oono quam de mtdo pren- 
mendum est, Co. Lit. /8.—(Odious and dis¬ 
honest things are not to be presumed in la«: 
and in an act which partakes both of yood 
and bad, the presnmption is more in firov 
of what is good, than what is bad.) 

(ECONOMICUS, an executor. 

CECONOMUS, an advocate or defender. 

(ECONOMY, laws of social, those regoUtiom 
in a state which relate immediately to \k 
community at large, or to large dissrs of 
it, but which are not connect^ with the 
subject of government, whether ctril or 
ecclesiasticaL Sneh are the laws relahi^to 
corporations, the poor, charities, gaols, hi^ 
ways, trade, and navigation, public health, 
public conveyances, the prCM, houses of 
public reception, &c. 

OFF-GOING CR()P. Sec AwAT-oonifi 
Crops. 

OFFENCE, crime; act of wickedneii. It; 
is used as a genus, comprehending eveijj 
crime and misdemeanor, or as aipMswsiiai* 
fying a crime not indictable, but pimisbabla 
snmroariiy, or by the forfeiture of a penalty. 

In its general sense, it CAmprebends the 
following classes of crimes, &c.: 

I. Offences agmnsl the person, as I 

(a) Homiode. I 

(b) Self-mnrder. 

(c) Proenrihg miscarriage. 

(d) Abduction of females. 

(e) Rape. 

(f) Crime against natdre. 

(g) Kifinappmg and child stealmg. 

(h) Assault, battery, and false impriioa- 
ment. 

(i) Mayhem. 

II. ()flencet agfiihst property, as 

(a) Arson. 

(b) Burglary. 

(c) Larceny. 

(d) Sacrilege. 

(e) Robbery. 

(f) Extortion. 

(g) Receiving stolen property. 

(h) Malicions injuries to property. 

(i) Forgery. 

( j) Obtaining money by false peRonatwa 
or pretences. 

in. Offences against the goVennneDt, u 

(a) Treason. 

(b) Misprision of treason. 

(c) Dis^arging fire arms orniisstles,^*^ 
at the Bovereigii. 

(d) Scandal against the rjTeft^B. 

(e) Prssimioire. 
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(f) (Contempts against the soferei^’s 
dtie» or against the roptl palaces. 

(g) MdadministratioD in high officers. 

(b) Selling public ofices. 

(i) Coining, &c. 

(j) Bmbezslmgordgitroyingroyalstores. 

(k) Servingforeagnstates. 

(l) Desertion or jedacing to desert. 

(m) Refusing or neglecting the oaths. * 

(n) Administering unlawful oaths, or be¬ 
ing engaged in illegal societies. 

(o) Contempts against the prerogative. 

IV. Offences against religion, as 

(a) Apostacy. 

(b) Beresj. 

(c) Bln^hemv. 

(d) Reviling the ordinances of the church. 

(e) Nonconformity. 

(f) Common swearing. 

(g) Witchcraft. 

(h) Religions impostore. 

(i) Simony. 

(j) Sabbath breaking. 

V. Offences against the law of nations, as 

(a) Violation of safe conducts, the rights 
of ambassadors, kc. 

^ (b) Piracy. 

VI. Offences against pnblic justice, as 

(s) Stealing, injoriog, or falsifying re¬ 
cords, Ac. 

(b) Striking, or other outrage in the supe¬ 
rior courts. 

(c) Intimidation or improper demeanour 
towards parties or witnesses. 

S Obstmcdng a lawful arrest. 

Escape, 

(f) Breach of prison. 
i%) Rescue. 

(b) Returning from transportation. 

(i) Taking a reward for stolen goods. 

( j) Componnding of felony. 

(k) Misprision offhlooy. 

(1) Compounding of j^nal informations 
tnd misdemeanors, 

(id) Common barratry. 

(n) Maintenance. 

(o) Champerty. 

(p) Conspiracy. 

(q) Penury. 

(r) Bribery. 

(s) Negligence In public officers of j ustice. 

) Oppress loD and partiality. 

(u) Extortion. 

VII. Offences against the public peace, as 

(a) Assembling nnder tne riot act. 

(b) Demolishing buildings and machinery, 

(c) Sending threatening letters. 

(d) Affray?. 

(e) Riots, roots, and unlawful ^emblfes. 

(f) Tnmultutous petitioning. 

(l?) Forcible entry and detainer. 

(h) Rioring or going armed. 

(i) Spreading raise news. 

(j) False and pretended prophecies. 

(k) Challenges to fight. 

(I) Libels.*^ 

VIII. Offences against public trade, as 
Cb) Frauds bjfbanknipts and insolvents. 


(c) Usury. 

(d) Chea^g. 

(e) Monopoly. 

IX. Offences against the public heaBh# 

police, or economy, as 

(a) Violation of the quarantine and vacci¬ 
nation statntes. 

(b) Selling unwholesome provisions. 

(c) Common nuisances. 

(d) Bigamy. 

(e) Lewdness. 

(f) Drunkenness. 

(g) Gaming. 

(h) Furious driving. 

(i) Cruchy to animals. 

( j) Concealing a birth. 

(k) Taking up dead bodies. 

0) Refusing to serve a public office. 

(m) Breaches of the game acts. 

(n) Valency and disorderly conduct. 

offerings, personal tithes, payable by cus¬ 
tom to the parson or vicar of the parish, 
either occasionally, as at sacraments, mar« 
riages, christenings, churching of women, 
burials, &c.; or at consuint times, as at 
Easter, Christmas, &e. 2 & 3 Edwd, F7., 
cc. 13,20, 21. 

OFFERTORIUM, the oflTerings of the faithRil, 
or the place where they ar^ made or kept ; 
the service at the time w sacrament. 

OFFICE, that function by virtue whereof a 
persoo has some empleymont in the affairs 
of another, whether judicial, ministerial, 
legislative, municipal, ecclesiastical, Ac. 
Cornel. It is a species of incorporeal here- 
^tameot. 2 BL C9m. 36. 

Also, a place where business is transacted. 

OFFICE COPY, a transcript of a proceeding 
filed in the proper office of a court under 
the seal of such office. 

OFFICE FOUND, an inauisltion made to the 
sovereign's use of any tniog by virtue of an 
inquest of office, and it is found by the in- 
quiry. • 

OF^gE hours. The several offices of the 
Court of Chancery, except the offices of the 
accountant genem, and of the masters in 
ordinary, and taxing masters, are to be 
opened on every day of the year except Sun¬ 
days, Good Friday, Monday and Tuesday in 
Easter week, Christmas day, and all days 
appointed by proclamation to be observed as 
days of general fast or thanksgiving. Order 5, 
8M May, 1845. 

The offices of the accountant general, 
and of the masters in ordinary, and taxing 
masters, are to be opened on everf day of 
the year, except the days specified in order 
6, and except during vacations. Order 6. 

The offices of the vacation master in ordi¬ 
nary, and of the vacation taxing master, are 
to be opened during the vacations on every 
day, except the days specified in order 5. 
Order J. 

The Lord Chancellor may, from time to 
time, by special or4er, direct the offices to 
be closed on days other than those men¬ 
tioned in order 5, and direct any of the 
voications to commence and terminate on 
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ilayt different from the fixed days meDtiooed matter or thin^, whereby be may be liable to 
in order 8. Order 10. any cenaure, penalty, or pumshmeni. 3 BL 

At common law the rules of T. T., 7 Wm. Com. 447* 

IV., order that all the offices, except the Qficit wnatm tt pectus $equahtr. Jenk. Gat 
rule office in Queen’s Bench, and seconda- 65.<—(The attempt becomes of coatequeiice 

lies’ office in Common Pleas, be opened id if the effect follows.) 

term from eleven in the forenoon till five Q^lctwn amtnt dd^t tMse damtionm.^{k^ 
in the afternoon, and not in the eveniiiff; office ouftht to be injurious to no perioa.) 
and that the rule and secondaries* office m OLD BAILEY SESSIONS, these were sopa- 

open in term time from eleven in thl? forenoon seded the Central Criininal Court: wiucii 

tul three in the afternoon, and from six till see. 

eifi^ht in the evening; and that all the offices OLD STYLE. See Nxw Ykax’s Day. 

1^ open in vacation from rieven in the fore- OLERON, an island lying in the bay of Ac- 
noon till three in the afternoon, except be- quitain, at the mouth of the river Chqrente. 
tween the 10th day of August and 24ih day This island was formerly in the possadon 
of October, when they shall be open from of the Grown of England, where Richard i. 
eleven in the forenoon till two in the after- composed some maritime laws, winch were 
noon only. See Holiday i Vacation. called the Laws of Oleron, and were tbe 
OFFICE, inquest of. See Inqubst of Offici prindpid foundation of the maritime lawiof 
OFFICER, a man employed by the public, of most states in Europe. 

whom tliere is a multitude. The inhabitants of the island of 01m 

Cjfieia judidaUa noti coneedantur emtiqmm have been able mariners for seven or eght 

vacent. 11 Co. 4,~(Judicial offices are not hundred years past, so that they framed aad 

conceded before they are vacant.) drew up the laws of the navv or the mariae, 

OFFICIAL, pertainmg to a public charge. which are still called the laws of Oleroo. 

In the civil law, he is the minister of, or According to the French writers, these ms- 

attendant upon, a magistrate. In the canon time laws were digested in this island under 

law, he is the person to whom a tdshop the title of Rdde des Jngemems (T Olsroa, bf 

commits the charge of his spiritual juris- direction of Queen Eleanor, the wife of 

diction; there is one in every diocese, called Henry II., in her quality of Ducheu of 

oficiaUs prineipaUs, i. e., chancellor; the Guienne, and afterwards enlarged and im- 

rest, if there are more, are ojfcialesforanei, proved by her son Richard 1. ^ But Seldcn 

I. F., commissaries. In our statutes, he is Dom,Mar,, c. 14) denies this, aodmioo- 
the person whom the archdeacon substitutes tains that these laws were compiled ud 

for the esecuting his jurisdiction. WootPs promulgated by Richard I. as King of 

Inst. 30. land. However, it is proper to add, tbit 

OFFICIAL ASSIGNEES, certain persons more modern writers, as Mans. JBoudier, of 

from the class of merchants or accountants, Paris, and our countryman, Mr. Laden, 

appointed by the Ixird Chancellor, to act in consider tiie whole account as fallarioiu- 

all bankruptcies; one of whom shall in all M. Boucher calling the story of our Richird 

cases be au assignee qf the lianknipt’s estate I. and Qneen ^eanor ime cUmhe des phi 
and effects, together with the assignee or invraisembMles, Vontkfy Review, Dee. lo]l 
assignees chosen by the creditors. All the OLIGARCHY, a form of government whereiB 
personal estate, the profits of the realty, the administration of a&irs is lodged in the 
and the proceeds of all such estates as shiul hands of a few persons, 
be sold, are received by such official assignee OLYMPIAD, a Grecian epoch; the space of 
alone, and paid by him into the Banx of four years. 

England to the credit of the accountant fo OMISSION, neglect to do something, wbiA 
bankruptcy. UqtiL assignees are chosen by renders void many proceedings, and souw- 
the creditors, he is a sole assignee of the times is placed amoi^t crimes and ofienccs. 
bankrupt’s estate and effects. He is attached Omissio eorum qtuv tacti^ inssmt mikil operstw. 
to the proceedings at^ the sitting to adjudl- 2 Buis. 131.—(The omission of those Uiinir* 

cate. \ df 2 Wm. IV., c, 56, \ 2^; b ^ 6 which are silently expressed, is of dogub- 

Ftcf., c. 122, § 48. sequence.) 

OFFJCIALTY, the court or Jurisdiction of OMl r FANCE, forbearance. 

which an official is head. Omne actum ab iutentione ageiUis est jn&a- 

Cjfieia magUtratus non ddeutessevenafuin Go. dum, A vohmtaie proceaU causa vitii stqw 

Lit. 2^.—(The offices of magistrates ought imrlifftf. Jur. Civ.~(Every act b to be 

not to be sold.) estimated by the inteution of the doer. Vn 

QFFICIARIIS NQN FACIENDIS VEL canse of vice and virtue proceeds from ike 

AMOVENDIS, a writ addressed tp the wiU.) 

magistrates of a coyporationK requiriug them Omne crimen ebriqtas et inoendit et de(egit. Co* 
not to make such a man an officer, or to put Ldt. ^7i-^(Drunkenness both ligbu up sod 

one out of the office he has, until inquiry is produces every crime.) 

made of his munners, &c. Reg. Orig. 126. Omne magis digium trakit ad se ssimu 
OFFICIO, :£X» oath cf, an oath wherpby a qwamicts miiiitf d&gnssm sit antiqmus. Co. 

person may he obliged to make any pre- Lit. 355.—(Every greater worthy draws to 

sentment of aqy crime pr offeqce, or to it the minpr lyorthy, although the uuotf 

confess or accuse himself of any criminal , worthy be the more ancient.) 
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0«M w uig m m axemptmm kabti thgmd est in- 
WHO, piod pMid miMiaie cony^ensaiw. 
Hob. 279 .—(Every jpreat example has some 
porUoo of evilp wliick is compensated by its 
public utility.) 

Omne mafut eontmet ta «e minus: minus in ss 
eompUcHtur, Jenk. Cent. 206. — (The 
^ater contuns the lesser: Che minor is 
embraced by it.) 

OnMmii^dignumc(mimstinse minus iigunm. 
Co. Lit. 43.—(The more worthy contains in 
itself the less worthy.) 

Omne saeramentum dedet esse de eertd scientid, 
4 Init. 279 .—(Every oath ouj^ht to be of 
certain knowledge.) 

Oflifler prudeniest Ula admitteresolent queepro^ 
bmtuf us qui in arte sud bene versati sunt. 
7 Co. 19.—(All prudent men are accustomed 
to admit those things which are approved 
by those who are well versed in the art.) 

Omnee reges dicuntur cleriei. Dav. 4.—(All 
kini^s are called clerical.) 

Omnet surures sunt quasi anus heeres de and 
hmreditate. Co. Lit. 67.—(All sisters arCp as 
it were, one heir to one inheritance.) 

Onnii luMiii sunt regie sert/i. Jenk. Cent. 

126. —(All subjects are the king*s servants.) 

Omne teetamentum morie eoneummatum est, 3 

Co. 29.—(Every will is completed by death.) 

Omni eaeepiiane mqfus, 4 Inst. 262.-KAbove 
all exception.) 

Oflinta delieta in aperto leviora sunt, 8 Co. 

127 . —(All crimes done openly are lighter.) 

Omnia prmsumuntur contra spofiatorem,^{A\i 

thinf^s are presumed against a wrong doer.) 

OsMta preesumuntur legitimh facta dmecprobe- 
tnr in contrarium, (To. Lit. 232.—(All things 
are presumed le^timately donCp until it be 
proved contrariwise.) 

Omnia wmsumuntur soiemniter esse acta, Co. 
Lit. 0 ,—(All things are presumed to be done 
solemnly.) 

Onaia ques movent ad mortem sunt deodanda, 
3 Inst. 67.—(All things which move to death 
are deodanda.) 

But deodands are abolished by 9 & 10 
Viet, c. 62. 

Osisia qum sunt usforis sunt ipsius viri g non 
Met usfor potestatem sui, ieo eir. Co. Lit. 
112.—(All things which belong to the wife 
belong to the husband; the wife has no 
power of her own, the husband has it all.) 

Onnis actio est loquela, Co. Lit. 292.—(Every 
action u a complaint.) 

Omnis eonclusio boni et vert Judicii sequitur ex 
bonis et veris preemissis et dictie jurutorum, 
Co. lit. 226.—(Every conclusion of a good 
and tme judgment arises from good and 
brue premises, and sayings of juries.) 

Omnis consensus toUit errorem, 2 Inst. 123,— 
(Eyer^ assent removes error.) 

Omnis tnnovaiio plus noviiate perturbat quam 
utilitate prodest, 2 Bulst. 338.—(Every in¬ 
novation disturbs more by its novelty than 
bene6ts by its utility.) 

Omnis interpreUUio si fieri potest itu fienda est 
instrmentis, ut omnes eontrarietates amo- 
veamur. Jegk. Cent. 96.—(Every inter¬ 
pretation, if it can be done, is to be so made 


in instruments, that all contradictions may 
be retnoved.) 

Omnis nosa consiitutio futuris temporibue for- 
mam turners debet, non prseteritie. 2 lust. 
95.—(Every new institution should give a 
form to future times, not to past.) 

Omids prwatio pressupponit habiium, Co. Lit. 
339.—(Every privation presupposes former 
ei^oyment.) 

Omnis querela et omnis actio lujf'arMram fimf- 
totaest i^fra certa tempora, Co. Lit. 114. 
—(Every plidnt, and every action for inju¬ 
ries, are limited within certain times.) 

Omnis ratihabitio retro trahitur et mandato 
priori esquipamtur, Co. Lit. 207.—(Every 
consent ^ven to what has been already done 
has a retrospective effect, and is equivalent 
to a previous request.) 

OMNIUM, the aggregate of certain portions 
of different stocks in the public Airida. 
Comm, Term, 

Omnium domoi regum virilia defendit, ideo lex 
vigilat pro rege, Jenk. Cent. 61. — (A 
watch defends the palaces of all kings, inas¬ 
much as the law watches for the king.) 

Omnium rervm quorum usus est, potest esse 
abusus, virtute solo excepta, Dav. 79.— 
(There may be an abuse of everything of 
which there is an use, virtue alone excepted.) 

ONCUNNE. accused. 

ONERANDO PRO RATA PORTIONIS. a 
writ that lay for a joint tenant, or tenant in 
common, who is distrained for more rent 
than his proportion of the land comes to. 
Rea Orta 182 

ON^ARl NON DEBET (he ought not to be 
obliged), a form of commencement of a 
pleading, substituted in some few cases for 
actionem non. But see H. T., 4 Wm, IV,, 
and the cases I. Sound. 290, n. b. 

ONEROUS CAUSE, a good and legal consi¬ 
deration. Scotch Term, 

O, NI. It was tbe course of the Exchequer, 
as soon as the sheriff entered into and made 
up his account for issues, amerciaments, 
&c., to mark upon each head 0. M.; which 
denoted oneratur, nisi habeat suficientem 
exoneratiomem, and presently he became the 
king’s debtor, and a debet was set upon ids 
head; whereupon the parties paravaUe be¬ 
came debtors to the sheriff, and were dis¬ 
charged against the king, Ac. 4 Inst. 116. 

But sheriffs now account to the commis¬ 
sioners for auditing the public accounts. 

ONUS EPISCOPALE, ancient customary 
payments from the clergy to their diocesan 
bishop, of synodals, pentecostal:), &c. 

ONUS IMPORTANDI, the charge or burden 
of importing merchandise. 

ONUS PROBaNDI, the burden of proof. 
See Burdxn of Proop. 

OPENING A FIAT, the commencement of 
proceedings in bankruptcy at the private 
sitting before the Court of Bankruptcy in 
Loudon, or the district court in the country. 
Proofs are adduced of the trading, act of 
bankruptcy, and petitioning creditor’s debt. 
An adjudication is then made by the court 
that the party is bankrupt (supposing the 
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proofs to be Bufficient), an official assignee OPEN LAW [tew the mAing or 

18 appointed, and the messenger put into pos^ waging of law. 

session of the bankrt^t’s property. Unless OPEN THEFT [c^eii tkeof. Sax.], a dMft 
the trader show sufficient cause for annulling that is manifest. 

the adjudication (for which purpose he must OPEN TIDE, the time after cotil is carried 
jrive two days’ notice thereof, within the five out of the fields. 

days given to him to consider whether he will OPERARII, such tenants, under feudal ten- 
show cause), notice thereof is given in the ures, who had some little portions of had 

London Gazette, and an appointment therein by the doty of performing many bodily 

made of two public sittings, at which the labours and servile works for their lord, 

bankrupt is to surrender himself, and submit being no other than the »efvi or bondmen, 

to be examined, and otherwise conform to OPE RATIO, one day’s work performed by a 
the law. He may, however, sign a consent tenant for his lord, 
to the advertisement being inserted at once, OPETIDE, the ancient time of marriage, from 
tluis saving the five days’ notice to him. Epiphany to Ash Wednesday. 

Immediately on the issuing of the fiat, if Opinio est duplex: scU opuuo vulgarig, orfs 
the court see probable cause to believe that inter waves et ducretos, et qu^ vultum erri* 
the bankrupt is about to remove his pro- tatis habet 2 et opmto tanium orta inter leva 

perty fnudulently, possession may be taken et vulgares hommes, ahsque specie veritaiit. 

at once; and the* court may order his arrest 4 Co, 107*— (Opinion is of t%vo kinds, 

if it be shown that he meditates a departure namely, common opinion, which springs op 

from the realm. Flather's Arch. Bankruptcy, among grave and dbcreet men, and which 

tit. Opening the Fiat. has the appearance of truth, and opinion 

OPENING BIDDINGS, where estates are only which springs up among light and 

sold before a master, under the decree of a foolish men, without the semblance of 

court of equity, the court considers itself to truth.) 

have a greater power over the contract than Oportet quad certee perscnee, terree, et eerH 
it would have were the contract made be- status, comprehendantur tn d/Klaroliou 

tween party and party; and as the chief aim usuum. 9 Co. 9.—(It is right that ceitun 

of the court is to obtain as great a price for persons, lands, and certain estates, should 

the estate as can possibly be got, it is in the ne comprehended in a declaration of uses.) 

habit of opening the biddings after the estate Oporlet quod certa res deducatur in ju£eiim. 
is sold. Jenk. Cent. 84.—(A thing certain must be 

When a person is desirous of opening a brought to judgment.) 
bidding, be must, at bis own expense, apply OPPOSER, an officer formerly belonging to 
to the court, by motion for that purpose, the green wax in the Exchequer, 
stating the advance offered. Notice or tiie Opposita junta se posita magis ehcesennL 
notion luust be given to the person reported Bacon.— (Things opposite are more coa- 

the purchaser of the lot, and to the parties in spicoous when placed together.) 

the cause. If the court approve or the sum OPPRESSION, the trampling upon or bear^ 
offered, the application wul be granted, and down a person, under pretence of law, which 
on the order being drawn up^ entered, and is unjust. 

served, a new sale must be had before the Optima est lex qua minimum redmquii mrhitno 

master. The order is made at the expense judkis 2 optimus judex qui mtatoran dhi. 

of the person opening the biddings, and he Bac. Aphor. 46.—(That system of law U 

must bear the expense of payiim in his best which confides as little as possible to 

deposit, and pay the costs of the first pur- the discretion of a Judge; that Judge the 

chaser, and interest, at the rate of four per best who relies as little as possible on his 

oent., on such part of the purchase money^as own opinion.) 

the master shall find to have lain dead, tlie Optima siatutiinterpretratrix est Commbuspar^ 

. biddings wUl be opened more than once, ticuUs tjusdem uupectis) ipsum statutum. 
even on the application of the same person, B Co. 117*—(The best interpreter of a ita- 
. if a sufficient advance be offered. Biddings, tute is (all the separate parts being 00 a- 
generally, cannot be opened after the con- sirlered), the statute iuelf.) 

Irmation of the master’s report of the high- OFTIiV]ACY, nobility; men of the highest 
est bidder. Where the bidorngs are opened, rank. 

the advance is to be deposited immediately. Optimus intetpres rerum usus. 2 Inst. 282.-^ 
The biddings of an estate sold under a nat (Use is the best interpreter of things.) 
in bankruptcy have lately beeu opened in Optimus interpretandi modus est sic Uges inter- 
analogy to the rules upon sales in courts of pretare ut leges legibus coneordemt. 8 Go. 
equity. 1 Sugd. Y. if P. 121. 169.—(Tbe best mode of interpretation b 

OPENING THE PLEADINGS. On a trial so to interpret that tbe laws may accord 
before a juir, the counsel, who holds tbe with the laws.) 

affirmative of the question at issue, begins, Optimus legum interpres comemetudb. 4 lost, 
because be is called upon to give evidence 75.—(Custom is ihe best interpreter of the 
in support of his case, in conformity to the laws.) 

dvil law maxim:—et inmmbit probatio, qui OPTION. When a new soflfriq^n 'bishop is 
didt, non qui negat 2 cum per rerum natwram consecrated by the archbishop of the pro- 
adum-smganiis probaiio nulla sU^ Cod, 4. vinre by a customary prerogative, the arch- 
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bbkop cliStOB the collation of the ilrit 
Ticaot dignity or benefice in tbmt see» at 
bis own choice^ i*option. C^ttett, 
OPTIONAL WR1T« bacauie it wai 

in the alternative, commaniitog the defend¬ 
ant to do the thiiig reqaired, or show the 
nMon lehercfbre he had not done it. 

ORA, a Saion coin, valued at 16 pence, and 
lometimes at 20 pence. DofNerday. 

ORAU delivered by the mouth i not written. 
ORAL PLEADING, pleading by word of 
month in presence of the Jn^a. This was 
the original mode of pleading; it was, how- 
erer, superseded by writuu pleading in the 
reign of the third Edward. 

ORANDO PRO REGB £T REGNO, an 
ancient writ which issued while there was 
DO staodiog collect for a sitting Parliament, 
to pray for the peace and good government 
of the realm. 

ORATOR, a petitioner t a plaintiff in a bill or 
information in Chancery. 

ORATRIX or ORATRESS, a female petU 
tioiier; a female plaintiff in a bill in Chan¬ 
cery. 

ORBATION, privation of parents or children; 
jMferty. C^ckerM. 

ORDEAL [ords/. Sax., from or, great, and 
judgment], an ancient manner of trial 
ip crimiaal cases, practised amongst our 
Saxon ancestors. There were four sorts: 
1), ctmp-f^rht, dutUmm^ or combat; (2), 
fin ordeal; (3), hot water ordeal $ (4), cold 
voter ordeal: which titlea lee. VergttgoM^M 
DeOoped in/eMipenoe, 64; Turner'i Aug, 
vni. &12 1 HaUam'e Mid, Agee, 
vol. ii., 466. They are, of course, all abo¬ 
lished 

OWBFFS br ORDELFE, a liberty whereby 
a man claims the ore fbond in his own 
ground; also, the ore lying under ground. 
0RD&LS,ihe right of administering oaths and 
adjudging ordeal trials within such a pre* 
ciDct or fiherty. CowelU 
ORDER, mandate, precept, command; also, a 
chss or rank. 

Orders are promulgated by the courts of 
law and equity, act ody for tbe proper 
ngulatioQ of tbmr own proceedings, but 
also to enforce obe^enct to justice, and 
compel that which it right to be per¬ 
formed. 

ORDERS OF THE CLERGY. Sea Holt 
O aouns. 

ORDINANCE, law, mlb, prescript. 
ORDINANCE OF THE FOREST, asiatate 
made touching matters and causes of the 
forest. 33 4* 34 Echo. I. 

ORDINANCE OF PARLIAMENT, act of 
Pariiament; aets mid crdinemcee being con¬ 
vertible terms. There seems, however, to 
be this difference between theman ordi- 
aaaoiwa8botateiuporarvaci,not introducing 
any new law, but founded on acts formerly 
made; an aet was a perpetual law not to he 
altered but by (|neeD, lords, aad commons. 
These diednethms are not now observed. 
Ordmeruu iUt Hcker quia habet qrdtnariain 
mjmre gropriot et non propter 


d^taHonem. Co. Lit. 96.—(The ordinary 
la to called, beoaoae he bat an ordinary 
jorlsdiction iu his own right, and not a 
deputed one*) 

ORDINARY, a Judge who hae nnthority to 
take cognizance of causes in hie own right, 
and not by deputation. CioU Lam Term, 

By the common law, one who has exempt 
and immediate jurisdiction in causes eccle- 
tiastioal. 

Also, a bishop; and an archbishop is the 
ordinary of the whole province, to visit and 
receive appeals from inferior jurisdictions. 
Also, a commissary or official of a bishop or 
other ecclesiastical Judge having judicial 
power; an archdeacon; officer of the royal 
household. 

ORDINARY OF ASSIZE AND SESSIONS, 
a deputy of the bishop of tlie diocese, 
anciently appointed to give malefactors their 
neck verses, and judge whether they read or 
not; also, to perform divine services for them, 
and assist in preparing them for death. 

ORDINARY CONVEYANCES, those deeds 
of transfer which are entered into between 
two or more persons, without an assurance 
in a superior court of justice. They are 
divided into; 

I. Conveyances at common law, which are 

subdivided into: 

(a)Origiaal; which are 
a) Fcmffment. 
h) Gift 

(c) Grant. 

(d) Lease. 

(e) Exchange. 

(f; Partition; and 

(A) Derivative; which are 
(a) Release. 

(h) Confirmation* 
fc) Surrender* 

(d) Amigofuent 

(e) Defeasance* 

II. Conveyances under the Statute of Uses; 
which are 

(a) Feoffment to uses* 

(b) Covenant to stand seised. 

c) Bargain and sale. 

d) Statutoiy release* 

{e} Deed to lead or declare the uses of 
other more direct conveyances* 

(f) Revocation of uses. 

ORDINARY OF NEWGATE, one who Is 
attendant upon the condemn^ malefoctors 
in that prison to prepare them for death; 
he records the behaviour of sneh persons. 
Formerly, it was the custom of the ordinary 
to publish a small pamphlet upon the exe- 
ctttum of any remarkable criminal. 

ORDINATION, the conferring holy orders; 
or initiating a person into the priesthood. 
The first thing necessary, on application for 
holy orderly is the poseessioo of a title, 
that is, a sbrt of assurance from a rector to 
the bi^om that, provided the latter finds 
the party fit to be ordained, the former will 
take him for his curate, with a stated salary. 
The candidaie is then examined by the 
bishop or his cbiqihun respecting both his 
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faith aoii bis erudition; and various cerdfi- 
cates are necessary, particularly one siftned 
by the cleri^vinaa of ihe parish in which he 
' has resided auring a given time. Subscrip¬ 
tion to the 39 articles is required; and a 
clerk most have attained bis 23rd year 
before he can be ordained a deacon; and 
lus 24th to receive priest’s orders. The 
ceremony of ordination is performed by the 
bishop, by the imTOsition of hands on the 
person to be ordained. In the English 
church, and in most Protestant countries 
where the chnrch is connected with the 
state, ordination is a requisite to preaching; 
but, in some sects, ordination is not con¬ 
sidered necessary for that purpose, although 
it is considered proper, previous to the 
administration of the sacraments. 

In the Presbyterian and congregational 
churches, ordination means the act of set¬ 
tling or establishing a licensed preacher 
over a congreiration with pastoral charge 
and authority, or the act of conferrinff on a 
clergyman the powers of a settled minister 
of the gospel, without the charge of a par¬ 
ticular church, but with general powers 
wherever he may be called on to officiate. 

ORDINATIONE CONTRA SERVIfiNTES, 
a writ that lay against a servant for leaving 
his master, contrary to the ordinance or 
statute 23 A 25 Edw. III. Reg. Or^..189. 

Ordine placUandi seroofo, eervatur d ju$. Co. 
Lit. 303.—-(The order of pleading being 
preserved, the law is preserved.) 

OKDINES, a general chapter or other solemn 
convention of the religious of such a par¬ 
ticular order. 

ORDINES MAJORES ET MINORES, the 
holy orders of priest, deacon, and sub-deacon, 
any of which did qualify for presentation 
and admission to an ecclesiastical dignity or 
cure, were called ordtnef megores: and the 
inferior orders of chanters, psalmists, ostiary, 
reader, exordst, and acolyte, were called 
wdin/es mvMTtt 2 for which the persons so 
ordained had their prima tonsura^ different 
from the iomwra clencaiu. Coweli. 

ORDINUM FUGITlVr, those of the religious 
who deserted their houses, and, throwing off 
the habits, renounced their particular order 
in contempt of their oath and other obliga¬ 
tions. Par. Antiq. 388. 

ORDNANCE DEBENTURES, bUls issued by 
the Board of Ordnance on the treasurer of 
that office for the payment of stores, &c. 

ORDNANCE OFFICE or BOARD OF 
ORDNANCE, an office kept within the 
Tower of London, which superintends and 
disposes of all the arms, instruments, and 
utensils of war, both by sea and land, in all 
the magazines, garrisons, and forts of Great 
Britain. It is divided into two distinct 
branches, the civil and the militaiy*; the lat¬ 
ter being subordinate to and under the autho¬ 
rity of the former. 4 & 5 IF., c. 24., $ 4. 

ORDO, that rule which the monks were 
obliged to observed. 

ORDO ALB US, the white friars or Augus- 
lines; the Giaterdans also wore white. 


ORDO NIGER, the black friars.. The Qn- 
niacs likewise wore white. 

Ordo nobUimm pluribus gamdet primkgm, 
Jenk. Cent. 107.—(The rank of nobility 
enjoys many privileges.) 

ORE TENUS (by word of mouth). 

ORFGILD [oif, Sax., cattle, and giU recom¬ 
pense], a delivery or restitution of cattle. 
But Lambard si^s, it is a restitutioQ made 
by the hundred or county for any wrong 
done by one who was in pledge, or rather a 
penalty for taking away cattle. LuA. 
Arch. 125. 

ORGILD, without recompense ; as, where no 
satisfaction was to be made for the death of 
a man killed, so that be was judged law. 
fully slain. Spelm. 

ORlGfi. See Oawiox. 

ORIGINAL BILLS IN EQUITY. See 
Bill in Chancery. 

ORIGINAL CHARTER, that which is 
granted first to the vassal by the superior, 
ooofefi Phrase. 

ORIGINAL WRIT or ORIGINAL {breve 
originale), the beginning or foundation of a 
red action at common law. It is dso ap¬ 
plied to processes for some other purposes. 

It is a mandatory letter issuing out of the 
common law or ordinary jurisdiction of the 
Court of Chancery, under the Great Seal, 
and, in the sovereign’s name, addressed to 
the sheriff of the county where the Inj^ is 
alleged to have been committed, contaimag 
a summary statement of the cause of corn- 
lain t, and requiring him to command the 
efendant to satisfy the claim, and on his 
failure to comply, then to summon him to 
appear in one of the superior courts of 
common law, there to account for hii non- 
compliance. Jn some cases, however, it 
omits the former alternative, and requiret 
the sheriff simply to enforce the appear¬ 
ance. 

Original writs differ from each other in 
their tenor, according to the nature of the 
plaintiff’s complunt, and are cooceired in 
fixed and certain forms. Many of these 
forms are of a remote and undefined an¬ 
tiquity, but others are of later origin, and 
their history is as follows: 

The ancient writs had provided for the 
most obvious kinds of wrong, but in the 
progi^ of society, cases or injury arose 
new in thrir drcumstances, so as not to be 
reached by any of the wiits then known in 
practice; and it seems that either the deiks 
of the Chancery (whose duty it was to 
prepare the original writ for the suitor), had 
no authority to devise new forms to meet the 
exigency of such cases, or their authority 
was doubtful, or they were remiss in its 
exercise. Therefore, by the statute of 
West 2, 13 Edw. 1., c. 24, it was provided, 
** That as often as it shall happra in the 
Chancery that in one case a wnt is found, 
and in a like case, foiling under the same 
right, and requiring like remedy, no writ is 
to be found, the derks of the Chaaceiy 
ilpdl^agree iq making^ a or adjouin t^ 
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complaint till the oent pariiameDt, and \mte 
the cases io which they cannot agree, and 
refer them to the next parliament, &c.** 
This statnte, while it gives to the officers of 
the Chancery the power of framing new 
writs in a like case with those that formerly 
existed, and enjmns the exercise of that 
power, does not gire or recognise any right 
10 frame such instruments for cases entirely 
new. It seems, therefore, that for any case 
of that description, no writ could be lawfully | 
issued except by authority of parliament. 
Bu^ on the other hand, new writs were! 
copiously produced, according to the prin¬ 
ciple sanctioned by this act, t. e., in a like 
case, or upon the analogy of actions pre¬ 
viously existing; and other writs, also, being 
added from time to time, by express autho¬ 
rity of the legislature, large accessions were 
thus, on the whole, made to the ancient 
stock of brevia ori^naiia. 

All forms of writs once issued were entered 
from time to time, and preserved in the 
Court of Chancery in a book called *• The 
Register of Writs,** which in the reign of 
Henry VIII. was first committed to print 
and published. This book is still an authority, 
ascontaining in general an accurate transcript 
of the forms of all original writs as then 
framed. But a Tariation from the register 
u not conclnrive aj^iiist the propriety of a 
form, if other sufficient authority can he ad¬ 
duced to prove its correctness. 

It «va8 essential to the due institution of 
all actions in the superior courts, that they 
should commence by original writ, and in 
real actions this is still necessary; but in 
personal actions the use of original writs is 
abolished, and they are commenced by writ 
of sommons. 2 JVm. iV,, c. 39; \ if 2 Via., 
e. 110. 

These instruments, however, have had the 
effect of limiting and defining the right of 
action itself, and no cases are even now 
considered as within the scope of judicial 
remedy, hut those to which some known 
origin^ writ (when these instruments were 
in universal use) would have applied, or for 
which some new orinnal writ, framed on 
the analogy of those already existing, might, 
under the provisions of the statute West¬ 
minster 2, have been lawfully devised. The 
enumeration of writs and that of actioiis, 
hare become, in this manner, identical. 

Great uncertainty exists as to the origin 
of these ancient writs. Some eminent autho¬ 
rities declare that these writs had their origin 
in the Roman law, and were in use long 
before the time of the Conqueror: while 
others as confidently assert that we derived 
them, through Normandy, from a Francic 
source. • S/ep, on Phnft,, app, u. li. 

The following original writs are issued, 
not C.V dedetojuititia but ex gratid, and are 
sometimes denominated discretionary writs : 
Dtf ventre mspieiendojiuppiieavii; certiorari j 
prohibition; writs of error in criminal 
cases; ad ytrW damnum; icire /aehi, to 
repeal ktfers-putent, &c. See 1 MM, ch, 7. 


ORIOINALIA, transcripts aent to the remem¬ 
brancer’s office in the Exchequer out of 
the Chancery, distinguished from recordtt, 
wluch contain the judgments and pleadings 
in actions tried betore the Barons. 

Origo ret inepici debet, 1 Co. 99.—(The 
origin of a thing ought to he inquired into.) 

ORNEST, the trial by battle, which does not 
seem tti have been usual in England before 
the time of the Conqueror, though without 
doubt originating in the kingdoms of the 
North, where it was muctised under the 
name of koimgangp from the custom of 
fighting duels on a small island or holm, 
Anc, Inst, Eng, 

orphan, a fatherless child or minor, or one 
deprived of both father and mother. 

The L«»rd Chancellor is the general guar¬ 
dian of all orphans and minors throughout 
the realm. 

In London, the Lord Mayor and Aider- 
men have the custody of the orphans of de¬ 
ceased freemen, and also the keeping of 
their lands and goods: actrordiugly, the 
executors and administrators of freemen 
leaving such orphans, are to exhibit invento¬ 
ries of the estate of the deceased, and give 
security to the chamberlain for the orphan’s 
part. 

Orta ett gumtio^ n guie ante pater matrem 
iuam deepomaverai^/uerit genitus vel naiue, 
utrum tabs fiHue sit iegitimu* heeree, cum ptm^ 
iiea matrem iuam deeponeaverat: et guidem, 
licet secundum canones et leges Romanos^ 
tails films sit legitimus hmres ; tamen secun» 
dum Jus et coneuetudinem regni nullo mddo 
tanquam hmres in hmreditate sustinetur vel 
hesreditatem, de jure regni petera potest, 
2 Inst. 96.—(A question arose whether any 
one Imrn b^ore his father married hi's 
mother, could become a legitimate heir, if 
he married her afterwards: and indeed, by 
the canon and Roman laws, such a son would 
be a legitimate heir; but by the law and 
custom of this kingdom, such person could 
by no means he considered as heir, or suc¬ 
ceed to the inheritance.) 

ORTELLl, the claws of a dog’s foot. Kitch, 

ORTOLAGIUM, a garden plot or hortilage. 

OIIWIGE—SINE WITA without war or feud, 
such security being provided hy the laws, 
for homicides under certain c'ircumstances, 
against the feehth, or deadly feud, on the 
of the family of the slaiu. Anc, Inst, 

Eng. 

OSTENSIPLB PARTNER, one whose name 
is made known, and appears to the world as 
;y>artner, and is really such. 

OStENSIO, a tax anciently paid by mer¬ 
chants, &c., for leave to show or expose 
their goods to sale in markets. Du Cange, 
Anc. Inst. Eng, 

OSTIUM ECCLESLE, dower ad^ where 
tenant in fee simple, of full age. openly at 
the church door, where all marriages were 
formerly celebrated, after affiance made and 
troth plighted between them, endowed his 
wife with the whole, or such quantity as he 
pleased, of his laDds> at the same time tpe- 
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cifyin^ and atcertainiogf tke same ; on which 
the wife, after her husband's death, mi^ht 
enter without further ceremony. Abolished 
hj 3 A 4 fVm, IV., e. 106. 

OSWALD’S LAW, the law bv which was 
effected the ejection of married priesto, and 
introducinfir monks into ehurchea, by Oswald, 
Bishop of Worcester, about a.d. 964. 
OSWALD'S LAW HUNDRED, u ancient 
hundred in Worcestershire, so called from 
Bishop Oswald, obtained it of Kin^ 
Edf^ar, to be to St. Mary’s church in 
Worcester. It is exempt from the sheriff’s ^ 
jurisdiction, and comprehends 300 hides of! 
land. Camd. Brit. 

OURLOP, the lierwite or fine paid to the lord 
by the inferior tenant, when his daughter I 
was corrupted or debauched. I 

OUSTED, dispossessed. ’ 

OUSTER, dispossession. I 

A wrong or injury that may be sustpined 
in respect of hereditaments, coi^real or 
incorporeal, and carries with it the amotion 
of possession; for tbereliy the wrongdoer 
gets into the actual occupatiim of the land 
or hereditament, and obliges him that has a 
ri^ to seek his le^ remedy, in order to 
•gun possession ana damages fir the injury 
sustained. Such dispossession may be either 
of the freehold or of chattels tea). 

Onster of the freehold is offMcted bv te- 
rions methods: 1st, by abatement; So, in* 
trusion; dd, disseisin ; 4th, deforcement; 
and, 5th, discontinuance. 

Ouster of chattels real, consists, 1st, of 
amotion of possession from estates held by 
statute, recognizance, or clegit, which hap¬ 
pens by a species of disseisin or turning out 
of the legal proprietor before his estate is 
determined by raisine the sum for which it 
is given to him in pledge; and, 2d, of wno* 
tion of possession from an estate of years, 
which also takes place by a like kind of dis¬ 
seisin, ejection or turning out of the tenant 
from the occupation of the land during the 
continuance of bis term. 

The following are ibe present nsodes of 
remedv 

In the case of land or corporesd heredita¬ 
ments, the only proper remedy is by way of 
specific reccye^; a mere action for damages, 
though it will also lie, being in general ob- 
viouily inadequate to the nature of the in¬ 
jury. The only modes of obtaining a specific 
recovery, which are generally applicable, are 
those of entry or ejectment. There are, 
however, besides these, the two real aotioni 
of dower, by which redress is given for one 
particular species of-deforcement. And there 
are wme particular cases of ouster; for which 
particular remedies are provided, besides 
those by action. In the case of referable 
entry and ouster, die statutes agstinst for¬ 
cible entries and detainera give tlie power to 

{ ustices of the peace to restore possession, 
n coses between landlord and tenant, where 
half a year’s rent is in arrear, and the tenant 
has deserted the premises, and left the same 
unonltivated or unoccupied, the II Geo, II., 


c. 19, $ 16, and 69 Geo. 111., c. 53, au¬ 
thorize a proceediog before two justices of 
the peace to otnain restitution. By 59 Geo. 
111., c. 12, §§ 17> 24, 25, paupers iatnidiDg 
into parish properly may be dispossesicd 
by warrant of two juatices of the peace; 
and by 1 & 2 Viet., c. 74, a method 
of proceediog before two justices in petty 
sessions, to obtain possession, is also 
vided for landlords in certain cases of holding 
over by tenants when the rent does not ex¬ 
ceed 201., nor the term seven yean, and 
no fine reserved on forfeiture, &c. 

As to the remedy upon ouster of incorpo¬ 
real hereditaments, such as commons, advoir^ 
SODS, and the like, these also may be cisined 
in the action of dower, supposing the claim¬ 
ant to he a dowreas; and tithes may be reco¬ 
vered in ejectment; and a next preienution 
by an action of quare impedit. The geoenl 
remedy is an action of trespass on tbe esse, 
in which damages ore recovered for the 
invasion of tbe right. 3 Step, Com. 482. 

OUSTfiRLEMAIN [amooere tnaaaai], the 
delivery of the lands out of the guaidias’i 
hands, upon the male heir attaining twenty- 
one, or the female heiress sixteen yesn of 
age. Abolished by 12 Cnr. II., c, 24, 

Also, a Uvery of land out of the sovereign’s 
hands, on a judgment given for him that 
sued out a monstrane de droit. 

OUSTER LE MCR, beyond the sea; acanw 
of exense, if a person, being anmmoned, did 
not appear in court. 

OUT OF COURT, a plaintiff in an aetioo it 
common law, must declare within one year 
after the service of a writ of aummons, 
otherwise he is out of court, unless the court 
•hall have, by special order, enlarged the 
time for deelaring. 

OUTFANGTHEF, a liberty or privilege, is 
used in the ancient common law, whe^y a 
lord was enabled tocaU any man dwelling io 
bis manor, and taken for felony in another 
place, out of his fee, to judgment in lus own 
court. 

OUTHEST or OUTHOM, a caUing men out 
to the army by sound of horn. 

OUTHOUSES,’ buildings belonging and ad¬ 
joining to dwelling houses. 

OUTLAND, land lying beyond the dememes* 
and granti^ out to tenants at tbe will of the 
lord, like copyholds. Subdivided into rlw- 
dane, or lesser thanes, disposed smoogat 
those who attended tbe lord, and those parts 
allotted Co tbek husbandmen or choiia. 
Spelm. 

OUTLAW [ccz/ffg^fir. Sax., utiegatut, Lai-], s 
person put out of the law, or deprived of its 
benefits. 

OUTLAWRY [uth^aria}, the being put out 
of the law. * 

I. Civil actions. 

It is a proceeding adopted against a de¬ 
fendant who has absconded and cannot be 
found. If the defendant he a woman, tbe 
proceeding is called a waiver; fof as women 
were not sworn to the law by taking the 
oath of allegiaoee in the leet (as pea 
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anciently were wben of tbe n^e of twelve 
yean and npwirds), they could not properly 
be outlawed, but were sud to be waived, 
t. e., derelieta^ left oat, or not regarded. 
And for the aame reason an infant cannot 
be outlawed under the age of twelve years. 
Peen and members of Parliament are 
exempt from outlawry, except in crimhiBl 
cues. Where there are several defendants, 
there may be ontlawry against one or more 
of them; and till Ihe htter are outlawed or 
hare appeared, ptaintiff cannot proceed in 
the action against the rest. 

(«) Before judgment. 

By 2 Wm. IV., c. 39, the action must 
(before 1 & 2 Viet., c. 110) have been 
commenced either by writ of enpim, or writ 
of summons and dhtritigai thereon; and 
$ 5 of the act enacts, ** that, upon the return 
of non e$t inventust as to any defendant 
i|^8t whom such wrh of eapim shall Itave 
been issued, and also upon tbe i^tum of 
fioa ett mvenlut and nuUa 6ona, as to any 
defendant against whom such writ of efis- 
iringai shall have issued (whether such writ 
of capiai or ^itringaa shall have issued 
Bgainst such defendant only, or against such 
defendant and any other person or persons), 
it shsU be lawful, until otherwise provided 
for, to proceed to outlaw or waive such de¬ 
fendant by writ of faeitts, and procla¬ 
mation, and otherwise, in such and the same 
manner as may now be lawfully done upon 
the return of non esi inventui to a pharies 
writ of capiat ad respondendum issued after 
an original writ. Provided ahvays, that every 
such writ of exigent, proclamation, and other 
writ subsequent to the writ of capias or dis~ 
Iringas^ shall be made returnable on a day 
certun in term ; and every sudi first writ of 
exigent and proclamation shall bear teste on 
the day of the return of the writ of capias or 
^tringas, whether such writ be returned in 
term ur *vacation; and every subsequent 
writ of exigent and proclamation shall bear 
if tee on tlie day of the return of the next 
preceding writ amd no such writ of capias 
or dfttringas shall he sufficient for the pur¬ 
pose of outlawry or waiver, if tbe same he 
retamed within less than fifteen days after 
the delivery thereof to the sheriff or other 
officer to whom the same shall he directed.*’ 
But since the 1 & 2 Viet., c. 110, § 2, ever^ 
personal action mutt be commenced by wnt 
of summons, and consequently the provisions 
as to ontlawry on writs of capias do not 
apply, the mode of proceeding being by 
summons and ditiringas. 

The e»igi facias is a judicial writ com- 
mamting the sheriff to demand the defendant 
from countv court to county court, until he 
be oatlawea ; or, if he appear, then to take 
and have him before tbe court on a day cer¬ 
tain in term, to answer tbe plaintiff in an 
action of, &c. It is tested on tbe retnrn of 
tbe distringas whether in term or vacation, 
and returnable in the same or follo^ving term 
on a day certain; and must have fifteen days 
at least between the teste and the return* 


The writ of prodamation recites the esmpf 
facias, and requires the sheriff to make three 
proclamations, in pursuance of 31 Eliz., 
c. 3; and 1 Viet., c. d5, § 2. If not di¬ 
rected to the same sheriff to whom the estigi 
facias was directed, it is called a writ of 
foreign proclamation. It is tested and made 
retumanle tbe same as the eaigi facias. 

The exigi fbeias is executed by exacting 
tbe defendant at five successwe county courts, 
or in London, at five successive hostings, 
unless, before that time, tbe defendant ap¬ 
pear, &c. The writ of proclamation is exe¬ 
cuted by making three prodamations: one 
In the connty court or bmtinm; one at the 
general quarter sessions; and one other to 
be made one month at least before the 
guinto exactus, on a Sunday, immedialely 
after divine service and sermon, at or near 
the usual door of the nearest ehureh or 
chapel of the town or parish where tbe 
defendant was dwetling at the time of the 
awarding of the exigent, or by affixing a 
written, or printed, or partly written and 
partly printed notice of such proclamation, at 
or near to the doors of all the churches and 
chapels within such town or Mtisfa, pre¬ 
viously to the commeneement of divine ser¬ 
vice. 

If there are not five county courts or hus¬ 
tings between the tesie and retam of the 
esigi facias, there must be issued ao aUoeatur 
esHgent so as to nnke up the number. 

If tbe defendant appear before the return 
ef the engent, a supersedeas Is issued to 
stay any farther proceedings in the sheriff’s 
office. If the defendant do not appear, he 
is outlawed at tiie return of these writs, and 
a capias utlagatum issues, which is either 
general, against tbe person onfy, or tpeeia), 
against the person, lands, and goods. 

If the defendant have not as yet ap^ared, 
&c., and there is no probability of his doing 
so, satisfaction for the debt and costs may 
he obtained out of tbe property seised under 
the capias utlagatum, A transcript of the pro¬ 
ceedings are obtuned from the master, and 
taken to the Exchequer, where a rule is 
granted for persons to come in and claim 
the property seised, upon the expiration of 
which rule a venditiont exponas issues to the 
sheriff to sell the goods, a levari facias to 
levy the issues and profits of the freehold 
land, and a sdre facias to recover debts due 
to the defendant, if necessary. If, to « spe¬ 
cial capiat utlagatum, the sheriff return an 
inquisition, finding that the defendant had 
benefices, hut no lay fee, the court will 
award a writ of sequestration on reading the 
transcript of the outlawry and inquisition. 

When the goods have been sold, -&c., if 
the amount do not exceed the sum of fifty 
pounds, a motion is made in the Court of 
Exchequer for an order to pay it over to the 
persou at whose instance tbe outlawry has 
taken place, and a subpoena will issue to tbe 
sheriff requiring him to pay over the pro¬ 
ceeds, deducting the necessary expenses. If 
the uwncy exceed fifty poaads, the Lords of 
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the Treaaiiry miist be petitioned, and the 
Attornev General’s consent must beobtmned. 
If the aebt be considerable, and the chattel 
property not sufficient to satisfy it, a lease 
or grant of the Queen’s right to levy the 
issues of the defendant’s freehold lands, by 
lition to the Lords of the Treasury might 
obtained. A warrant will thereupon be 
granted for the lease, and the lease is made 
out at the Pipe Office of the Court of £z» 
. chequer. 

(A After judgment. 

If non Oil innentm be returned to a m., 
an oxigifacm may be sued out, and then a 
copioi uilagatum, as above; but it is not 
necessary to issue a writ of proclamation. 
A defendant cannot be outlawed on a judg¬ 
ment, after error brought. 

The defendant may be relieved from the 
outlawry either by obtaining the Queen’s 
pardon, or by reversing it, either by an 
application to the court, or a Judge at 
chambers, or by writ of error, coram nUii, 
II. Criminal prosecutions. 

If a defendant cannot be arrested on a 
oopioi or bench warrant, he is liable, on his 
non-appearance, to an indictment, to be 
outlawed. In misdemeanors, the first pro¬ 
cess is a venire /acioM, which is for the 
party’s appearance, upon the return of 
which, if it appear that he have lands in the 
county, a distress infinite issues from time 
to time till he appears; if he have no lands, 
then a capiae issues, and then an aliae and 
piuriei. In treason and felony, a eapm is 
the first process. The exigent is then issued, 
and a writ of proclamation, as in civil cases, 
and on his not appearing at the fifth exaction 
or inquisition, he is outlawed, and incapable 
of av^ing himself of the benefit of the law. 

The forfeiture upon indictments for mis¬ 
demeanors is the same as in civil actions; 
but in treason or felony, it amounts to a 
conviction and attainder of the offence, and 
he may be arrested by any one in order to be 
brought to execution. 

The outlawry may be reversed by plea or 
writ of error. 4 Step, Com, 387. 

The maxim applicable to outlaws Is, 
** Let them be answerable to all, and none 
to them.” Accordingly, any person out¬ 
lawed is cwiiiier moriuuM, He can hold no 
property given or devised to him; and all 
the property which he held before is for¬ 
feited. He can neither sue on his contracts, 
nor has he any legal rights which can be 
enforced; while, at the same time, he is 
personally liable upon all causes of action. 
He can, however, bring actions in autre 
droiif as executor, administrator, &c., be¬ 
cause, in such actions, he only represents 
persons capable of contracting, and under 
the protection of the law, E»p, Pranki, 
7 Bing. 767. 

OUTPARinRS, stealers of cattle. 
OUTPUTERS, such as set watches for the 
robbii^ any manor house. Cowell, 
OUTRIDER^, bailiffs errant employed by 
sheriffs or their deputies, to riue to the 


extremities of tlieir counties or hundreds to 
summon men to the county or hundred court, 

OUTSTANDING TERM, a term in gross at 
law, which, in equity, may be made attendant 
upon the inheritance, either by express 
declaration or by implication. 

OUTSUCKEN MULTURES, quantifies of 
com paid by persons voluntarily grinding 
corn at any mill to which they are not 
thirled or bound by tenure. 

OVELTY, a kind of equality of service in 
subordinate tenures. 

OVERCYTED or OVBRCYHSED, proved 
gutity or convicted. 

Overdue, past the time of payment. 

When bills of excha^e are indorsed affer 
they are overdue, the indorsee is liable to 
great suspicion; and it behoves him to use 
every precaution, and make eveij possible 
inquiry, for he takes the bill with all iu 
faults on the credit of the indorser, and must 
stand in the same situation as ^e holdrr 
whe# the bill first became payable. Hiis 
rule, however, does not apply to cheques. 
9 B.^C. 388. 

By 17 Geo, Ill., c. 7» nn overdoe bOl 
under 51, cannot be indorsed. 

OVERHERNISSA, contumacy or contempt 
of court. 

OVERSAMBSSA, a forfeiture for contempt 
or neglect in not pursuing a malefactor. 

OVER^ERS OF THE POOR, public ofliefn 
created by the 43 Eliz., c. 2, to provide for 
the poor of eveij parish, and are sometimei 
two, three, and n>ur, according to the extent 
of parishes. Churchwardens are, by thii 
statute, overseers of the ^r, and they join 
with the overseers in making rates for the 
poor; but the churchwardens having dis¬ 
tinct business of their own, usually leave the 
care of the poor to the overseers, thoufdi 
anciently they were the sole overseers of the 
poor. fVooe$*i I Hit, 98. 

OvERSEWENEbSE. See Oyuhixnissi. 

OVERT, open. 

OVERT ACT, an open act by law must be 
manifestly proved. 3 Imt, 12. 

OVERT WORD, an open, plain word, not to 
be misunderstood. 

OVERTURE, an opening; a proposaL 

OVRAGES or OUVRAGES, days’ works. 

OVRES, acts, deeds, or works. 

OWEL, equal. 

OWELTY, equality. 

OWLERS, persons that carried wool, &e., to 
the sea-side, by night, in order to be shipped 
off contrary to law. 

OWLING, the offence of transporting wool or 
sheep out of the kingdom. Repealed by 
6 Geo. IV., c. 107. 

OXFILD, a restitution ancientiy made by a 
hundred or county for any wrong done by 
one that was within the same. Last^. 
Arch. 126. 

OXGANG or OXGATE, fifteen acres of land. 
Corrupted in the north, to oiken, Kdm, 
Domei, Illuiir, 

OVER (to hear), the ancient word for assizes; 
also, bearing a deed read. 
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Tn all CUPS tvhere a deed, &c., la pleaded 
with a pro/ert^ either by the plaintiff or 
defendant, tlie other party may hare 
oyer of it (provided the profert have Iteen 
necessary), and may then set it forth in hit 
plea, if be like. Unless there have been 
a profert^ oyer cannot be prayed; if a 
de^, therefore, be pleaded without profert, 
the other party should demur specially for 
(be mt or it, particularly if it be essential 
to bis plea, &c., that the cleed should be set i 
forth. It is usually craved of bonds aud 
other specialties, letters of administration, 
and policies of insurance; but dot of a deed 
uperatinit under the Statute of Uses, nor of 
private acts of Parliament, letters patent, or 
other records. Oyer cannot be demanded 
after a plea in abatement. It must be de¬ 
manded before the time of pleading has 
expired, or before the time irranted for 
plradinif by a Jud^e^a order. The defendant 
is entitled to aa many days for pleading after 
(he oyer has been ^ven as he had yet un¬ 
expired at the time of demanding It. The 
demand is complied with by exhibiting, and, 
if reqaired, by making; a copy of the deed, 
&r., to be paid for by tbc party demaodin^t 
it. It is error to refuse oyer when it ou^lit 
to be /^ranted. It is optional with the party 
whether he set it forth in his plea or not. 
If the defendant, after craving oyer of a 
deed, omit to insert It at the head of his 
plea, the plaintiff, on making up the Issue or 
demarrer book may, if he think fit, insert it 
for hiio j but the costs of such insertion 
shall he in the discretion of the taxing officer. 
jr.,r.44. 

OYER DE RECORD, a petition made In 
court that the Judges, for better proof sake, 
will bear or look iipnn any record. 

OVER AND TERMINER, a commiision 
directed to the Judges and other gentlemen 
of the county to which it is .issued, by virtue 
whereof they have power to bear and deter¬ 
mine treasons, and all manner of felonies ami 
tre8pa«se8. Terminer is sometimes written 
determiner. 

When any sudden insurrection takes 
place, or any public outrage is committed, 
which requires speedy reformation, or there 
h 1 press of busiueis, then a special commit, 
sion is inimediatelv granted, 

OYER and terminer, caurte of, and 
generul gaol Htlwery, tribunals held before 
the Queen's commissioners, among whom 
are usually two Judges of the superior 
Morts of law at Westminster, twice in every 
year in every county of the kingdom, the 
metropoln and its vicinity excepted. 8ee 
Assizi. 

OYEZ (hear yc), the introduction to any pro¬ 
clamation or advertisement given by the 
public criers both in England and Scotland. 

It is most unmeaningly prononneed, oh / 
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PA AGE [old Fr., from the low Lat. paagiim], 
a toll for passage through the grounds of 
another person. Ofitelele. 

PACARE, to pay. 

PAOATIO, payment. Mat, Par, 1248. 
PAC'EATUR (let him be free or discharged). 
Pad want maximh comtraria, vis et u^uria, Co. 
Lit. 161.—(Force aud injury are greatly 
contrary to peace.) 

Paeta prwaia juri pMieo deropare non powsmU 
7 iSo, 23.—(Private compacts cannot dero* 
gate from public right.) 

PACKAGE. SCAVAGfi, BAILLAGB, AND 
PORTAGE* duties charged in the port of 
London on tb'e goods imported and exported 
by aliens, or by denizens, being the sons of 
auens. 

The act 3 & 4 Wm- IV., c. 66, authorised 
the Lords of the Treasury to purchase these 
duties from the city. This was done at an 
expense of about 140,060/., and the duties 
were abolished. 3fc CuUoeh'w Comm, Diet, 
PACK OF WOOL, a horse-load, which cou- 
sisu of 17 atone and 2 pounds, or 240 pounds 
weight. Fkta, /. 2, e, 12. 

PACT [pacts, Fr., pactum, Lat.], a contract, 
barsain, covenant. 

PACTION [paetio, Lat.], a bargain or cove- 
nant. 

PACTIONAL, by way of bargaio or covenant. 
PACTITIOUS, settled by covenant. 

Pacto aUquod lidtum est, auod wins pacto non 
admttitnr, Co. Lit. l66.—(By compact, 
something is permitted which, without com¬ 
pact, was not admitted.) 

PADDER, a robber, a foot highwayman. 
Paddock [poime, Sax., a park], a small in« 
closure for ueer or other animals. 
PAGARCHUS [pagus, vUIagc, and.Apx4, Gk., 
command], a petty magistrate of a pagus 
or little district in the country. 

PAGUS, a county. 

Pagus, derived from the Doric a 

fount; because villages were originally 
formed round springs of water. ** Religion 
did first take place in cities, and in that re¬ 
spect was a cause why the name of Pagans, 
which properly signifieth a country people, 
came to be used in common speech for the 
same that infidels and unbelievers were.” 
Hooker, E, P. v. 80. 

PAINE or PEINE, FORT ET DURE [poaia 
fortes St dura, Lat.], a special punishment 
formerly infiicied on those who, being ar¬ 
raigned of felony, refused to put themselves 
on the ordinary trial, but stubbornly stood 
mute. It was vulgarly called “pressing to 
death.” Rsecss's Eng. Law, vol, ii. 134. 
PAINS AND PENALTIES, acts of Parlia¬ 
ment to attaint particular persons of treason 
or felony, or to inflict pains and peiiaUies 
beyond or contrary to the common law, to 
serve a special purpose. They are in fact 
new laws, made pro rs natd, 

PaIS, a county; the people out of whom a 
jury is taken. 

2 K 


PAN 


PAN ( 4S2 ) 

PAIS, eomMyimeet tii, ordinary confeyancea: 
which see. 

PAISSO, pasna^, a liberty for ho|ta to mn 
in forests or woods to feet on mast, ifoii. 
j4ngl. i. 682. 

PALABROS [Ital., on my word], a kind of 
petty oath. 

PALACE COURT, a court of legal jurisdic¬ 
tion, held in the borough of Southwark. 
The jurisdiction of this court, as well as that 
of the Marsbalsea, is preserved by 9 & 10 
Viet., c. 95. See Mar8bial8BA. 

PALAGIUM, a duty to lords of manors for 
exporting and importing vessels of wine in 
any of their ports. 

PAIiATiNB, possessing royal privileges. See 
County Palatine. 

PALING-MAN, a merchant-denizen, or one 
born within the English pale. 

PALLIO COOPERIRB, an ancient custom, 
where children were bom out of wedlock, 
and their parents afterwards intermarried; 
the children,, together with the father and 
mother, stood under a cloth extended while 
the marriage was solemnizing, which was in 
the nature of adoption. By such custom 
the children were taken to be legitimate by 
the civil, but not by the common law. 

PAMPHLET, a small book usually printed in 
the octavo form, and stitched. 

It is enacted by 10 Anne, c. 19, § 113, 
that no person shim sell, or expose to sale, 
any pamphlet, without the name and place 
of abode of some known person by or for 
whom it was printed or publislied, written or 
printed thereon, under a penalty of 201. and 
costs. 

It is enacted by the 55 Geo. III., c. 185, 
that every book containing one whole sheet, 
and not exceeding eight sheets, in octavo 
or any lesser size, or not exceeding twelve 
sheets in quarto, or twenty sheets in folio, 
shall be deemed a pamphlet. The same act 
imposed a duty of os, upon each sheet of one 
copy of idl pamphlets published. This duty, 
which was at once vexatious and unproiluc- 
tive, hardly ever yielding more than lOOOl. 
or 1100/. a year, was repealed in 1833. 

PANDECTiE or DIGESTA. In the last 
month of the year a.d. 530, Justinian, by a 
constitution addressed to Triboniaii, empow¬ 
ered him to name a commission for the pur¬ 
pose of forming a code out of the writings 
of those jurists who had enjoyed the Jus 
Bespmidendi, or, as it is expressed by the 
emperor, ** mUiqisorum prudeniiwn qMus 
auctoritatem canscribendamm vsterpretamda^ 
rwnque /egiim sacratissimi jnincipes 
mn/.’* ne compilation, however, comprises 
extracts from some writers of the repuolican 
period. Const, Deo Anctore, 

Ten years were allowed for the completion 
of the work. The instructions of the empe¬ 
ror were, to select what was useful, to omit 
what was antiquated or superfluous, to avoid 
nnuecessary repetitions, to get rid of contra¬ 
dictions, and to make such other changes as 
should produce out' of the mass of ancient 
juristical writings a useful and complete 
body of law {jus anUquum), 


The compilation was to be distiibiUediiiio 
fifty books, and the books were to be nb- 
divided into titles (/i/a/i). The work wu to 
be named Digesta, a Latin term, indicsliiif 
an arrangement of materiali; orPmdeefa, 
a Greek word, expressive of thecomprebea- 
siveness of the work. It was also oe.'lsred 
that no commentaries should be written on 
this compilation, but permistton wis preo 
to make paraHtla, or references to pt^lel 
passages, with a short statement of tlwiroos- 
tents {Const. Deo Auetore, $ 12). h «u 
also declared, that abbreviatiou (i^) 
should not be used in forming the text d 
the Digest. The work was completed is 
three years (17 Cat, Jm, 533), as sppem 
by a constitution both in Greek and Lidi, 
which confirmed the work, and gife to ii 
legal authority. 

The number of writera from whose miti 
extracts were made, is thirty-nine. 

Justinian’s plan embraced two priadfal 
works, one of which was to be a selectioo j 
from the jurists, and the other irom the css- 
•titutiones. 

The first, the Pandect, was very appropri¬ 
ately intended to contiun the foundatioaoltbe 
law; it was the first work since the due of 
the Twelve Tables, which in itself, todwHli- 
out supposing the existence of say (Hber, 
might serve as a central point of the whole 
body of the law. It may be properly tolled 
a ciMe, and the first complete code since the 
time of the Twelve Tables, tbongk a lufe 
part of its contents is not law, bat ooniiiu 
of dogmatic, and the in vestigation of psri- I 
colar cases. Instead of the iusufficieitraks I 
of Valeolinian III., the excerpts ia the ^ 
dect are taken immediately from thewrias/i 
of the jurists iu great numbers, and amazed 
according to their matter. 

The code also has a more oompr^easiw 
plan than the earlier codes, aioce it coa- 
prises both rescripts and edicts. These t«o 
works, the Pandect and the Code, os^ 
properly to be considered as the comply 
of Justinian’s design. The InttiMwet 
cannot he viewed as a third work; indepen¬ 
dent of both, it serves as an Intredoctios to 
them, or aa a manual. 

Lastly, the Nooe/ke are sii^le and ssbie- 
qneut additions and alterations, sod it u 
merely an accidental drciamstance that s 
third edition of the Code ivas not unde it 
the end of Justinian’s reign, which nsnU 
have comprised the NovelUs that had t per¬ 
manent application. Stsrigmif, as quoted ia 
Smith's Diet, of Amtiq. 

PANDUXATOa a brewer. OUBsesAs, 

PANDUXATRIX, a woman that brews uA 
sells ale. 

PANEL [wmeUumt Lat.,paiiea», Fr^ sM|wre 
or panel], a little part, or ratbtf a scl^k 
or page, containing the nnmea of such jiw 
aa the sheriff returns to pass upon atrial; 
and empanneiling a jury is nothing bat tbe 
entering them into the sheriff’s roll or book. 

In Scotch law, the prisoner at the bar or 
person who takes his trial bejbre the Court 
of Justiciary for some crime. 
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pannage low Lat, panage^ 

Fr.], food that swine feed on in the woods, 
as mast of beech, acorns, &c., which some 
have called pawites. Also, the money taken 
by the afpftors for the food of ho)(s, with the 
mast of the royal forests. Cowell. 

Pannagium eet poitus porcorum, in nemoribut 
el m eihis, utputa, cfe glandibuM, fyc. 1 Buis. 
7.—(A panna^rium is a pasture of hogs, in 
woods and forests, upon acorns, and so 
forth.) 

PANNEL. See Panel. 

PANNBLLATION, act of empannelling a 
jury. 

PANNfBR-MAN, one who calls the members 
in the ions of court to dinner, Ac., and pro¬ 
vides mustard, pepper, and vinegar for the 
hall. 

PANNUS, a garment made with skins. FUta. 
/.2.r. 14. 

PAPER BOOK, the issues in law, &c., upon 
special pleadings, formerly made up by the 
clerk of the papers, who was an officer for that 
purpose, but now by the plaintiff’s attorney 
or agent. R. Af., 4 fFm, IF., r. *25. 

By rule of all the courts of Hilary Term, 
4 Wm. IV., r. 15, four clear days before the 
day appointed for argument, the plaintiff in 
error shall deliver copies of the judgment of 
the court below, and of the assignment of 
errors, and of the pleadings thereon, to the 
Judges of the Queen’s Bench on writs of 
error from the Common Pleas or Exchequer, 
and to the Judges of the Common Pleas on 
writs of error from the Queen’s Bench ; and 
the defendant in error shall deliver copies 
thereof to the other Judges of the Court of 
Exchequer Chamber, before whom the case 
is to be heard ; and in default by either party, 
the other party may deliver such books as 
ought to nave been delivered by the party 
making default, and the party making default 
shall not be beard until be shall have paid for 
such copies, or deposited with the clerk of 
the errors or the clerk of the rules in the 
Queen’s Bench, (as the case may be) [now in 
any case, nnce the 7 Wm. IV. and 1 Viet,, 
c. 30, one of tlie Masters of the court in 
which the original judgment was given], a 
sudicient sum to pay for such copies.” 

By rule of all the courts of Hilary Term, 

4 Wm. IV., r. 17t four clear days before 
the day appointed for argument, the plaintiff 
shall deliver copies of the demurrer-book, 
sp^al case, or special verdict to the Lord 
Chief Justice of the Queen’s Bench or 
Common Pleas, or Lord Chief Baron (m 
the case may be), and the senior Judge of 
the court in which the action is brought, and 
the defendant shall deliver copies to the other 
two Judges of the court, next in seniority, and 
in default thereof by either party, the other 
party may on the day following driver such 
copies as ought to have been so delivered by 
the party making default, and the party 
making default shall not be heard until 
he shall have paid for such copies, or de¬ 
posited with the clerk of the rules iu the 
Queen’s Bench and Exchequer! or the 


secondary in the Common Pleas (as the case 
may be) [now, since 7 Wm. IV. and 1 Viet., 
c. 30, in either court one of the Masters], a 
sufficient sum to pay for such copies.” 

PAPER-CREDIT, property circulated by 
rorani of any written paper-obligation. 

PAPER Days. In each of the Common Law 
Courts there are certain days in each term 
called paper daps, because the court, on those 
days, hear the causes which have been entered 
ill the paper for argument before they enter 
upon motions. Chit. Arch. Prae. 95. 

PAPER-MONEY, bills of exchange* bank and 
promissory notes. 

PAPER-OFPICE (in the palace of WhlU 
hall), an ancient office, where all the public 
writings, matters of state and coundl, 
proclamations, letters, intelligences, nerotia- 
tiuns of the Queen’s ministers abroad, and 
generally all the papers and dispatches that 
pass through the offices of the Secretaries 
of State, are lodged and disposed in the way 
of library. 

Also, an office or room in the Court of 
Queen’s Bench, where the records belonging 
to that court are deposited t sometimes called 
Paper-mill. 

PAPISM, popery. 

PAPIST, one that adheres to the communion 
of the Pope and Church of Rome. The 
word seems to be considered by the Roman 
Catholics themselves as a nick-name of re¬ 
proach, originaling in their maintaining the 
supreme ecclesiastical, and heretofore tem¬ 
poral, power of the pope, papa. 

By 18 Geo. III., c. 60; 31 Geo. III., c. 
32; and 43 Geo. III., c. 30, most of the 
severer penalties and disabilities to which 
papists were'formerly subject, were removed 
00 condition of their qualifying by such oath 
and declaration as in those acts respectively 
provided; and by 10 Geo. IV., c. 7, com¬ 
monly called the Catholic Emancipation Act, 
Roman Catbolies were restored in general 
to the fail enjoyment of all civil rights, 
except that of holding ecclesiastical offices 
and certain high appointments in the state. 
By the provbions of this statute all enact¬ 
ments by which any declaration against 
transubstantiation, the invocation of the 
saints, or the sacrifice of the mass, were re¬ 
quired from any persons, as oualifications 
for sitting in Pdrllament or otherwise, are 
repealed; and persons professing the Roman 
Catholic religion upon taking and subscribing 
an oath prescribed by the act (which com¬ 
prises, among other things, the abjuration 
of any intention to subvert the church 
establishment, and an oath never to exercise 
any privilege to disturb or weaken the Pro¬ 
testant religion or government) are relieved 
from all disabilities and penalties whatever, 
and made competent to sit in Parliament, to 
vote at Parliamentary elections, and to he 
members of lay corporations. Tbe^ are 
also qualified, upon taking and subscribing 
the same oath (which is to stand in place of all 
other tests whatever), to exercise any franchise 
or civil right except that of presenting to 
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benefices, and to hold any office, with the 
exception of the following: the office of 
giiaroian, justice, or regent of the United 
Kingdom ; of lord high chancellor or com¬ 
missioner or keeper of the Great Seal; of 
lord lieutenant, deputy, or chief governor of 
Ireland; of high commissioner of general 
assembly of Scotland; or any office in the 
church or the ecclesiastical courts, or in the 
universities, colleges, and public schoob. 

Doubts, however, having been still enter¬ 
tained as to the rii^ht of Roman Catholic 
subjects in England to acquire and hold 
property for the support of religious wor¬ 
ship, and for educational or charitable pur¬ 
poses, it was provided by the 2 & 3 Wm. IV., 
c. 115, that they should be subject, in this 
particular, to the same laws as were impli- 
cable to Protestant dissenters; and the / & 8 
Viet., c. 102, repealed all such enactments 
as still remained in force, however fallen into 
oblivion, calculated in any manner to op¬ 
press the Roman Catholic subjects of the 
realm, on account of their religious persua¬ 
sion. 

PAR, state of equality; equal value. 

PARACHRONISM Gk., besides; and 
time], error in the computation of 

time. 

PARACIUM, the tenure between parceners, 
viz., that which the youngest owes to the 
eldest, without homage or service. Z>omes- 
day. 

Pa RAGE, an equality of blood or dignity; 
but more especially of land, in the partition 
of an inheritance between co-heirs: more 
properly, however, an equality of condi¬ 
tion among nobles, or persons bolding 
noblv. Thus, when a 6ef is divided among 
brothers, in this case, the younger hold their 
part of the elder by parage, t. c., without 
any homage or service. 

PARALOGY Gk., against; and Adyor, 
reason], false reasoning. 

PARAMOUNT, superior; having the highest 

t urisdiction, as lord paramount, the supreme 
ord of the fee. 

PARAPHERNALIA [irapA,Gk., beyond; and 
dower], something reserved to a wife 
over and above her dower or dotal portion. 
It includes all the personal apparel and 
ornaments of the wife which she possesses, 
and which are suitable to her rank and con¬ 
dition of life. 

At law, the husband, in his lifetime, may 
dispose of her paraphernalia, excepting, 
indeed, her necessary apparel; and they are 
liable to the claims or creditors, with the 
like exception. But the wife b entitled to 
her paraphernalia against his representatives; 
for the husband cannot, by will, dispose of 
them, or leave them to his representatives. 
Where the husband, either before or after 
marriage, gives to bis wife articles of para- 

f »hernal nature, they are not treated as abso- 
ute gifts to her as her own separate pro- 

n ; for if they were, she might dispose 
em at any time, and he could not 
appropriate them to his own use. But they 


are deemed as, technically, paraphemalis, 
to be worn by the wife as ornaments of lier 
person, and so to be deemed gifts tub mtda 
only. But if the like articles were bestowed 
upon her by a father, or by a relative, or 
even by a stranger, before or after marriage, 
they would be deemed absolute gifts to her 
separate use; and then, if received with the 
husband’s consent, he could not, nor could 
his creditors dispose of them, any more thas 
they could of any other property received 
and held to her separate use. 2&(Nrji*tE^. 
Juritp. 554 ; 2 Step, Com. 302. 

PARA SUE VE, the sixth day of the lut week 
in Lent, popularly called Good Friday. It 
is a diet ntm juridieut, 

PARASITUS, a domestic servant. Blwui. 

PARASYNEXIS, a conventicle, or nnlaviii 
meeting. CivU Law Term, 

PARA VAIL [per, Fr., and uveyler^ to dis¬ 
miss], the lowest tenant of a fee, or be who 
is immediate tenant to one who holds over 
of another. 

P ARCBLLA TERRiE (a parcel of land). 

PARCEL MAKERS, two officers in the 
Exchequer, that formerly made the parcels 
of the eacheatora’ accounts, wherein they 
charged them with every thing they have 
levied for the sovereijro’s use within the tine 
of their being in office, and delivered the 
same to the auditors, to make up their 
accounts therewith. Free, Each. 99. 

PARCELS, a description of property, formaHy 
set forth in a conveyance, together with the 
boundaries thereof, in order to its eaiy idea- 
tificatioo, 

PARCELS, bill of^ ao account of the itens 
composing a parcel' or package of goods, 
transmittM with them to the porebaaer. 

PARCENERS. See Coparcinart. 

PARCENARY, the tenure of landa by par¬ 
ceners. 

PARCO FRACTO, a writ against him whs 
violently broke a pound, and took away 
beasts which were lawfully impouiided. 
Efg, Orig, 166. 

PARDON, forgiveness of u crime; rembaloa 
of punishment. 

The pardoning of criminals is the pecoliar 
prerogative of the sovereign. 

The Queen may pardon all offences merely 
against the Crown and the pohlic, exceptb::. 
I. That to preserve the liberty of the soiv 
ject, the committing any man to prison not 
uf the realm, b, by the Habent Cerpat 
31 Car. If., c. 2, mads a preemmuatt un¬ 
pardonable even by the Crown. Nor, 2. Can 
the Queen pardon where private justice ii 
principally concerned in the prosecotbs of 
offenders, though, liy the Larceny Act, 
Geo. IV., c. 29, § o9, she may extend her 
mercy to any person imprisonecf by virtue of 
that act, even when imprisoned for noo- 
payment of money to some party other thao 
the Crown. But she cannot paition s com¬ 
mon nubance while it remuina aoredressrd, 
or so as to prevent an abatement of it: 
though afterwards she may remit the be. 
Neither can the Queen pardon aa offence 
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a^iast a popular or penal statute after 
iufonoatioa broufi^ht; for thereby the in¬ 
former has ac<|Hired a private properW in 
his part of the penalty. By^ 12 & 13 Wm. 
III., c. 2, no paraon, under the Great Seal 
of England, shall be pleadable to an im- 
peachmeiit by the Gummona in Parliament, 
not after the impeachment has been so¬ 
lemnly beard and determined, the prero¬ 
gative of pardon may be extended to the 
person impeached. 

As to the manner of pardoning, it is 
enacted by 7 & 8 Geo. IV.. c. 28. § 13. that 
where the King’s Majesty shall be pleased 
to extend his royal mercy to any offender 
convicted of any felony punishable with 
death or otherwise, and by warrant under 
his royal sign-mannal, countersigned by one 
of hh principal secretaries of state, shall 
grant to such offender either a free or a 
conditional pardon; the discharge of such 
offender out of custody, in the case of a 
free pardon, and the performance of the 
condition in the case of a conditional par¬ 
don. shall have the effect of a pardon under 
the Great Seal for such offender as to the 
felony for which such pardon shall be 
granted; aubiect. however, to a proviso, 
that they shall have no effect to prevent or 
mitigate the puniahment to which the of¬ 
fender might otherwise be lawfully sen¬ 
tenced on a subsequent conviction lor any 
felony committed a^r such pardon. 

By 9 Geo. IV.. c. 32. 6 3. reciting that it 
is exp^ient to prevent all doubts respecting 
the avil rights of persons convicted of felo¬ 
nies not capital, who have undergone the 
pooMhment to which they were adjudged, it 
is enacted that where any oflVnder shall be 
convicted of any felony not punishable with 
death, and shall endure the pimishroent to 
which he has been adjudged mr the same, 
the punishment so endured shall have the 
like effects and consequences as a pardon 
under the Great Seal, as to the felony whereof 
the offender was so convicted; subject, 
however, to a proviso that it shall not pre- 
v«mt or mitigate any punishment to which he 
might otherwise he lawfully sentenced on a 
subaeqnent conviction for any other felony. 

It is a general rule that whenever it may 
reasonably be presumed that the Queen has 
been deceived, the pardon is void. A par- 
doo of all felonies will not pardon a convic¬ 
tion or attainder of felony, but the conviction 
and attainder must be particularly men¬ 
tioned; and a pardon of felonies will not 
include piracy, for that is no felony punish¬ 
able at the common law. A pardon shall 
be taken most lieneficially for the subject, 
and most strongly against the sovereign. A 
pardon may also be conditional, that is, the 
Queen may extend her mercy upon what 
terms she pleases, and may annex to her 
bounty a conditihn either precedent or 
snhsequent. on the performance whereof 
the validity of the pardon will depend, and 
this by the common law; which prerogative 
is daily exercised in the pardon of felons, on 


condition of being confined to hard labour 
for a stated time, or of transportation to 
some foreign country for life or for a term 
of years. 

A pardon by act of Parliament is more 
beneocial than by the Queen’s charter; for 
a man is not bound to plead it, hot the court 
mutt, ex officio^ take notice of it; neither Can 
he lose the benefit of it his own lachee or 
negligence, as be may of the Queen’s char¬ 
ter of pardon. The Queen’s charter of 
pardon must be specially pleaded, and that 
at a proper time. It may be pleaded in bar 
as at once destroying the end and purpose 
of the iudlctment, by remitting that pauisb- 
ment which the prosecution is calculated to 
inflict. There is one advantage that attends 
pleading a panlon in bar or in arrest of 
judgment, before sentence is past, which 
gives it by much the preference to plying it 
o/ter sentence or attainder. This is. that by 
stopping the jndgmeiit. it stops the attain¬ 
der. and prevents the corruption of blood 
which follows in certain cases, on conviction, 
and which cannot afterwards be purged ex- 
c^t bv act of Parliament. The 5 & 6 
W. h M.. c. 13. gives the Judges of the court 
a discretionary power to bind the criminal 
pleading such pardon to his good beha¬ 
viour, with two sureties, for any term not 
excusing seven years. 

The effect of a pardon is to make the 
offender a new man. to acquit him of all 
corporal penalties and forfeitures annexed 
to that offence for which he obtains the 
pardon, and not so much to restore his 
former, as to give him new credit and 
capacity. A pardon of treason or felonv. 
even after conviction or attainder, w&l 
enable a person to snstaln an action of 
slander for calling him a traitor or felon. 
A pardon, prior to conviction, will prevent 
any forfeiture either of lauds or goods, 
though, on the other hand, it will not. 
without egress words of restitution, divest 
either the Grown or a subject of any interest 
already vested in either by force of an at¬ 
tainder or conviction precedent. See Cor¬ 
ruption OF Blood, and Approver. 

Pardon, in the canon law. extends beyond 
the affairs of this world, being an indulgence 
which the pope grants to supposed penitents 
for remission of the pains of purgatory, 
which they have merited for the puniahment 
of their sins. 

PARDONERS, persons who carried about the 
pope’s indulgences, and sold them to any 
who would buy them. 

parent ett nomen generale ad omne genus 
eognaiionis. Go. Lit. 80.—(Parent is a name 
general to every kind of relationship.) 

PARENS PATRl^, the Sovereign, by virtue 
of which she has a kind of guaraianship 
over various classes of persons, who. from 
their legal disability, stand in need of pro¬ 
tection, such as infants, idiots, and lunatics. 

PARENT AND CHILD, an univers.il and 
natural relationship, derived from the rela¬ 
tion of husband ana wife. 
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The duties el parents consist in three] 
particulars—^the maintenance of their chil-< 
dren, their protection, and education. 

Very slh^ht circumstances will be suffi¬ 
cient to raise the presumption of d contract 
on the pa^ of a father to pay for necessaries 
provided to his infant child. The poor laws 
compel midntenance, for the father and 
mother, grandfather aiid grandmother, or 
children of j[>oor persons not able to work, 
shall maintain them at their own charges, if 
of sufficient ability, according as the quarter 
sessions or two justices in petty sessions 
shall direct i and if a parent run away and 
leave his children, the church^vardens and 
overseers of the parish shall seize his rents, 
goods, and chattels, and dispose of them 
towards their relief. See Poo a Laws. 

No person is bound to provide a munte^ 
nance for his issue, unless where the chil¬ 
dren are impotent and unable to work, 
either through infancy,disease, or accident; 
and then is only obliged to find them with 
necessaries. Our law has made no provision 
to prevent the disinheriting of chilcuren. 

The protection of children is a natural 
duty, and rather permitted than enjoined hy 
our municipal laws. Their education also 
is rather a moral than a legal duty. 

A father is, generally speaking, guardian 
to his infant children; and it is understood, 
that though this right ceases^ in some In¬ 
stances and for some purposes^ at fourteen, 
he is always entitled, in bis paternal capacity, 
to the control of their persons, until the age of 
twenty-one; and if Uie possession of tiiem 
during this period be withheld from him, he 
may in general regain it hy ^vrit of hubetu eor^ 
put. By 9 Geo. IV., c.31, all persons who by 
force or fraud take or entice away or detain 
anv chUd under the age of ten, with intent 
either to deprive its parent or any other 
person having lawful charge of it, of the 
possesion thereof, or to steal any article 
about its penon, shall incur the penalties of 
felony. 

A father may correct his infant child in a 
reasonable manner; for this is for the be¬ 
nefit of bis education. His consent to the 
marriage of his child, if under age, is also 
requir^. 4 Geo. /^., c. 76; 6 dr 7 fFm. 
/r.,r.85. 

As to property, where the child happens 
to have any real estate, independent of bis 
father, the latter, in capacity of guardian, 
has generally the charge of it, and may 
receive the rents and profiu during the 
minority, subject to the liability to account 
for them on the attainment of full age. 

Wiilk respect to the mother, she has no 
legal power over the child in the father’s 
lifetime, at least as against the father, except 
that by the 2 & 3 Viet, c. 64; where the 
child is within seven years, the Lord Chan¬ 
cellor or Master of the Rolls may, upon the 
mother's petition (unless she has been ad¬ 
judged adultrass), make an order on the 
father or testamentary guardian to deliver it 
into her custody. After the fotberia death. 


she is entitled to the custody of the iahst’ 
until twenty-one; and most give her cos- 
sent, if unmarried, to the infant’s msrriissi 
but she cannot appoint a guardian by will. 

The law has not deemed it necessaij to 
make much provision on the subject of misl 
obilffations. But it Is held that a child it 
justified in defending the person, and msis- 
taining the cause or suit of a psrent, ii i 
parent is justified in performing the ssise 
duties for a child. 2 Com. 314. 

PARENTELA, de pareotfia se toUsre, airoi- 
fied a renunciation of one’s kindred sod 
family. This was, aceording to ancient csi- 
tom, done in open court, before the Jndee, 
and in the presence of twelve men, who nude 
oath that they believed it was done for t jut 
cause. We read of it in the laws of Henry L 
After such abiuration, the person was inc^ 
pable of inhenting anything from any of ha 
relations, &c. Eneuc. LomiL 
PARENTICIDE [po^, Lat.,a fiither,aDd 
confo, to kill], one who murders a parent. 

PARES, a person’s peers or equals; sa the 
jury for trial of causea, who were onginilly 
the vassals or tenants of the lord, bring the 
equals or peers of the parties litigant; aid, 
as the lords’ vassals jaaged each other in the 
lords’ courts, so the sovereign’s vasirii» or 
the lords themselva, judged each other is 
the sovereign’s courts. 3 fil. Com. 349. 

Paria eopukmtmrparibut. Bacon.-—(Like thiiijp 
unite with like.) 

Paribui tenieniUo rout dbtohiiwr. 4 Inst. 64. 
—(Where the opinions are equal, a defeo- 
dant b acquitted.) 

Par io parem Jeak.Ceit. 

174.—(An equal haa no power over is 

PA&lsii Iparockio, low Lot., ponitm, Fr.. 
from wapouud, Ok., habitation], the psiti^ 
lar charge of a set^ar priest. It b that dr- 
cuir of mood which b committed to ib 
charge of one parson or vicar or other iniBb 
ter having permanent cure of soub therek. 
1 Step. Com. 108. 

PARISH APPRENTICES, persona who we 
bound out by the overseers of parishes. Tb 
children of poor persons may be apptcntkri 
out by the overseers, with conseot of two 
justices, till twenty-one years of an to io« 
persons as are thought fitting; who are w 
compellable to take them. 4^5 Wm.iy., 
c. 76, §§16. 61. ^ 

PARISH CLERK. The office of psriihderi 
is one of extreme venerablencis and aati- 

a ; next in dignity to the cleiKy»np 
d; seroi-ecclesiastical, acooidiog ^ 
Camden. Witty Fuller iUtens hioi b hu 
Church History, to the bat—^half-bird, hilb 
beast—yet so as there b more in hinoj 
the former than of the latter; hb ci^ 
wings outweigh the laic or mouse part of Ida* 
He IS the mouthpiece of the coagreg^’ 
says Hooker; mouth of monthly accoOTg 

toBbhopBuil; the connecting link becwsu 

the minisier and people; cousio, twic^ 
moved, to the vicar, says another; 
that the corate b betwixt. Bellwesther w 
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die lock, says Bisliop Andrews, speakioff It in 
hoBonr. Spelman (kittbts whether he is not 
eniitled to a portion of ihe lesser tithes—say 
a tenth. From all which expressions, though 
tome of them seem mn np into a height of 
metaphor and allegory greater peradventure 
than the matter soberly considered will bear, 
«re may yet gather in what kind of estimation 
a nn uity bM held the function. Emcye, 

He is generally appointed by the locum-1 
beat, but by cnstom may be chosen by the 
iahabicants; his appointment may be by word 
of mouth only; and his remniieration de- I 
pends altogether upon the custom of the | 
parlicnlar parish. 58 Geo. ///., c« 46; 59 
Gto. UL, e. 134. He may be suspended or 
remoyed by the archdeacon for misconduct 
or ne^ct. 74-8 Fsef., e. 59. 

pm Company of Parish-derks is the roost 
ancient in the dty of London; yet they stand 
at the bottom of the list, and hare neither 
iifery nor the privilege of making their 
members fm of the city. 

PARISH OFFICERS, churchwardens, over¬ 
seers, and constables. 

PARISH PRIEST, the parson 1 a minister who 
bolds a parish as a bmllce. If the predial 
tithes are appropriated, be is called rector g 
if improprialM, vicmr, 

PARISH REOISTfiRS. See Bills or 
MoiTALfTr. 

PARISHIONER, one that belonn to a parish. 
Parishioiiers are 0 body politic for many 
porposes; as to vote at a vestry if they pay 
scot and lot; and they have a sole right to 
nise taxes for their own relief, without the 
interposition of any superior court; may 
make bye-laws to mend the highway, and to 
make banks to keep out the sea, and for 
repairing the church, and making a bridge, 
&c., or any such thing, for the public good. 
Facve. LomdL 

PARITOR [for oppSMrtiorl, a beadle; a snm- 
moner of the courts of civil law. 

Peritm eadem eai roHo, idem ynt.—(Of things 
equal, the reason and law is the same.) 

park [porcm$s Lat., from narco, to mre], a 
place of pri^ege for wild beasts of venery, 
and also for oilier wild beasts that are 
beasts of the forest and of the chase; and 
those wild beasts are to haye a firm place and 
protectioa there, so that no man may hurt 
or chase them within the park, without li¬ 
cense of the owner. 

A park difiers from a forest, in that, as 
Compton obseryes, a subject may bold a 
park by prescription or royal grant, which 
be cannot do with respect to a forest. It 
difiers firom a chase also, because a park 
must be enclosed; if it lie open, it it a good 
cause ofaeistng it into the sovereign’s bands, 
as a free chase may be if it lie enclosed. 

To spark three things are required:— 
Ist, a glut thereof; 2d, inclosure by pale, 
wall, or hedge; 3d, beasts of a park, such 
as buck, doe, &c. Cro, Car, 69. 
PARK-BOTE, to be quit of enclosing a park 
or any part thereof. 


PARKER, a park-keeper. 

PARKHUR8T PRISON, eatablialied in thr 
Isle of Wight for the confinement and cor¬ 
rection of young offenders, male or female, 
as well those under sentence of transporta¬ 
tion as those under sentence of iroprison- 
ment. The roles for this prison are to be 
roade by one of the Principal Secretaries of 
State, and afterwards laid before Parliament, 
and they may include the infiictlon of cor¬ 
poral puDubment on all sneb offenders. By 
the same authority a governor, chaplain, 
surgeon, matron, and other necessary offi¬ 
cers are to be appointed. 3 Step, Com. 255. 

PARLIAMENT, the Imperud, the lefpslature 
of the United Kingdom of Great Bntdn and 
Ireland, consisting of the Qneen, the lords 
spiritual and temporal, and the k^hts, cid-^ 
sens, and burgesses. 

The word is generally considered to be 
derived from the French, mir^, to speak. 
** It was first applied,” says Blackstone, ” to 
general assemblies of the states, under Louis 
VII., in France, about the middle of the 
twelfth century.” The earliest mention of 
it in the statntes is in the preamble to the 
statute of Westminster 1st, a.d. 1272. 

The origin of any ancient insdlutioa nnist 
be difficult to trace, when, in the course of 
time, it has undergone great changes; and 
few subjects have afforded to antiouariea 
more cause for learned research ana inge¬ 
nious conjecture than the of our 

Parliament into the form which it had as¬ 
sumed when authendc records of ks exist¬ 
ence and constitution are to be found. Great 
coundls of the nation existed in England 
both under the Saxons and Normans, and 
appear to have been common among all the 
nations of the north of Europe. They were 
called by the Saxons fmchH-spnotk^ er ipreat 
council; ndchehgemote, or great meeting; 
and wUtena^gemote, meeting of wise men, by 
the last of which they are now most fomi- 
liarJy known. There appear to have been 
wittena-gemotee in each of the kingdoms 
composing the Saxon Heptarchy, and these, 
after the union of the kin^oms, be¬ 
came united into one great assembly or 
council. 

The coisritution of these councils cannot 
be known with any certainty, and there baa 
been much controversy on the subject, and 
especirily as to the share of authority en¬ 
joyed by the people. Different perit^s have 
been assigned for tbeir admittance into the 
legislature. Goke, Spelman, Camden, and 
P^ne, agree that the commons formed 
part of the great synods or councib before 
the Conquest, bat how they were sum- 
moued, and what degree of power they 
possessed, is a matter of doubt and ob¬ 
scurity. Under the Saxon kings, the forms 
of local government were undoubtedly 
popular, file shire-gemote was a kind of 
county Parliament at which the alderman 
or earl of the shire (being himsdf elected 
to that office by the freeholders) presided, 
with the biriiop, the skire-gerieve, or sheriff*. 
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and the asaeBsore appointed to aiutt their 
deliberations upon points of law. A sAtre- 
gemote was hela twice a-year in every coan^» 
when the magistrates, thanes, abbots, wiUi 
all the clergy and landholders, were obHged 
to be present. A variety of business was 
conducted, but the proceedings of these 
assemblies generally partook more of the 
character of a court of justice than of a 
le^lative body. That the wittena*gemote, 
or national council, was of an equally 
popular constitution with the ehiregemote is 
not BO certain. If the smaUer prcmrietors 
of land were not actually disqualified by law 
from taking part in the proceedings, yet 
their poverty, and the distance of the council 
from their homes, must general^ have pre¬ 
vented them from attending. It has been 
conjectured that they were represented by 
their tithing-men, and the inhabitants of 
towns by their chief magistrates; but no 
system of political representation can be 
traced back to that time. Squire on the 
Ef^Uih Constitution, pp. 120, 244 $ Henryks 
History of England, vol. iii., p. 372* In the 
absence of a^ such trace, however, the late 
Mr. Sharon Turner says, that after many 
years* consideration of the question, he is in¬ 
clined to believe that the Anglo-Saxon toiffe- 
na-gemote very much resembled our present 
Parliament in the orders and persons that 
composed it, and that the members who 
attended as representatives were chosen by 
classes analogous to those who now possess 
the dlective franchise.** History of the 
Anglo-Saxons, vol. iii., p. ISO. He con¬ 
siders it ** incumbent on the historical anti¬ 
quary to show, not when the people acceded 
to the wittena~gemotes, but when, if evjer, 
they were divested of the right of attending 
them,*’ as the German national councils, 
from which this Saxon institution derived 
its origin, were attended by all the people; 
and he argues that ** the total absence of 
any document or date of the origin of the 
election of representatives by the freeholders 
of counties is the strongest proof we can 
have that the custom has been immemorial, 
and long preceded the Norman Conquest. 
The facts that such representatives have 
been called knights of toe shire, and that 
milites, or an order like those afterwards 
termed knights, were part of the wittena^ 
gemote, befriend this deduction.” ib, p. 184. 
As there are no records which can oe held 
as conclusive upon this point of history, we 
must be satisfied vrith conjecture, ana the 
liberal character of the other Saxon insritu- 
tions inclines us to infer that whether there 
was representation or not, the commonalty 
had a share in the government. 

That we are indebted to our Saxon ances¬ 
tors for the germs of our free institutious, 
there, can be no doubt, though we cannot 
trace their growth so distinctly as we could 
wi«h. That the people were frequently 
present at the deliberations of the wittena^ 
gemote, and fhat the authority of their name 
ivas used, appears from many records, but 


whether as witnesses (in which capacity they 
are sometimes spoken of), or because their 

E resence was necessary to give effect to 
iws, is not so clear. In the reign of Bthel- 
wolf, A. D. 855, a ftest coundl was held at 
'Winchester, in which a tenth of the wbo'e 
nation was given to the church by "the 
king, the barons, and the people, io an ui6- 
nite multitude,” but the nobles only signed 
the la%v. Ingulf., p. 863. A "cophfoi 
multitude of people, with many knights,” is 
also said to have attended a rimilar coanril 
in the fifth year of the reign of King Canute, 
but it does not appear that the people took 
any part in the proceedings save as lpe^ 
tators. In Edward the Confessor’s lav, dr 
Apibus, a tenth is confirmed to the church, 

” by the king, the barons, and the people;" 
but in other laws of the same king, ^e whole 
authority of the state is declared to lie vestri 
in the kinfr, acting with the advke of fan 
barons. Tne Normans were not likflyto 
advance the pretensions of the people whoa 
they had conquered. Theirs was an oppres¬ 
sive feudal government at variance wit! 
popular privileges. All rank and property 
was the ^ft of the Crown, involving muits^ 
service and subordination. Spelman, in bs 
Treatise on Parliaments, thus describes the 
political condition of the oommonalry under 
the feudal system: ” Every lord having tu- 
thority over his tenant, the superior, as con- 
prehendinft them all, and holding ta esfiti 
(t. e., in cmef, or direct from the king), vu 
tied to the king to see all under his tenure 
to be of good government. By resioa 
whereof, whatsoever those their brds agreed 
or disagreed unto in matters of the state sod i 
commonwealth, it did bind every of then 
their inferiors. Hence, then, it comes to 
pass, that in making laws of the kingdon, 
the common people were not cunsnlted 
with, but only the baroiia, or chose who 
held in aqpiie, who then were called eos- 
eUium regnL** ReUquim Sp ehnm mit m m,pM 
From the haughty character of the Nor¬ 
man barons, Mr. Turner infers the imfMO- 
bability of an elective Pswlisunent bsTing 
been instituted since the Conquest. Here, 
agiun, no positive evidence is supplied iiy 
our records. The laws and charts of the 
early Norman kings constantly mentioo 
councils of buhops, abbots, baroos, and the 
chief persons of the kingdom, but are flleot 
as to tlic commons. 

In the 22ud year of Henry II., a. d. 117^ 
Benedict Abbas, one of our uionkisb saual- 
ists, relates, that about the feast of St. Pul, 
the king came to Northampton, and then 
held a great council concerning the stetnte* 
of his realm, in the presence of bishop 
earls, and barons of his dominioiis, sud 
with the advice of hia knights and m^ 
This is the first record which appears to is- 
clude the commons in the natioaal coandla 
Forty years afterwards, the Great Cbsfter 
of King John throws a light upon tbeex^ 
btitution of Parliament, which no esriiw 
record had done; but even there the or^ 
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of a repmentailve tystem is left in ohicttrity. 
It reserves to the city of London, and to all 
other dties, boroitf hs, and towns, and to the 
cinijae ports, ana other ports, all their an- 
deni liberties and free costoms; but whether 
the sammons to Parliament, whxh is there 
promised, was then firat instituted, or whe¬ 
ther it was an ancient privilege confirmed 
and guaranteed for the tuture, the words of 
the charter do not sufliciently explain. 
From this time, however, may be clearly 
traced the existence of a Parliament similar 
to that which has continaed to our own days. 
** The main constitution of Parliament, as it 
now stands,** says Blackstone, ** was marked 
out so long ago as the seventeenth year of 
King John, a. o. 1215, in the Great Charter 
granted by that prince, wherein he promises 
to summon all archbishops, bishops, abbots, 
earls, and greater barons, personiJlv, and 
all other tenants in chief under the Orown, 
by the sheriff and bailiffs, to meet at a cer¬ 
tain (dace, with forty days* notice, to asseu 
aids and scutages when necessary i and this 
constitution has subsisted in fact, at least, 
from the year 1266, d9 Hen. Ill., there 
being sdU extant writs of that date to sum¬ 
mon knights, citizens, and burgesses to Pv- 
liament.** There are writs of an earlier 
dale than that mentioned bv Blackstone, in 
the 49 Hen. Iff., which involve the prindple 
of representation, though not to tne same 
extent. One, in the 38th year of that reign, 
requires the sheriff of each county to cause 
to come before the king's council two good 
and itiscreet knights of his county, whom 
the men of the county shall have chosen for 
this purpose, in the stead of all and each of 
them, to consider, along with the knights of 
other counties, what aid they will grant the 
king. 2 Prynnf^M p. 23. This, 

however, was for a (wrticular occasion only $ 
and to appear before the council is not to 
vote as an estate of the realm, Neveithe- | 
less, represenution of some kind there j 
existed; and it is interesting to observe bow 
early the people had a share in granting 
subsidies. Another writ, in 1261, directs 
the sheriffs to cause knights to repair from 
each county to the king at Windsor. It 
only remains to notice a statute passed, 
15 Edw. 11., 1322, which declares that ** the 
matters to be established for the estate of 
the king, and of his heirs, and for the estate 
of the realm and of the people, should be 
treated, accorded, and establisned in Parlia¬ 
ment by the king, and by the assent of the 
prelates, earls, and barons, and the com¬ 
monalty of the realm, according as had been 
before accustomed.** In reference to this 
statute, Mr. Hallam observes, ** that it not 
only establishes, by a legislative declaration, 
the present constitution of Parliament, but 
recognises it as already standing upon a 
custom of some length of time. 1 CoMt, 
hUt.,^.6. 

The authority of Parliament extends over 
the United Kingdom, and all its colonies 
and foreign possessions. There are no other 


limits to iU power of making laws for the 
whole empire than those which are common 
to it, and to all other sovereign authority, the 
willingness of the people to obey, or ^eir 
power to resist them. It has power to alter 
the constitution of the country; for that is 
the constitution which the last act of f^- 
liament has made. It may take away life by 
acts of attainder, and mike an alien be as 
a natural born subject. 

Parliament does not, in the ordinary 
course, legislate directly for the colonies. 
For some the Queen in council legislates, 
and others have legislatures of their own, 
and propound laws tor their internal govern¬ 
ment, subject to the approval of the Queen 
in council, but these may afterwards be 
re(>ealed or amended by statutes of the Im¬ 
perial Pbrliainent. There are some sub¬ 
jects, indeed, upon which Parliament, in 
familiar language, is said to have no right to 
legislate; such, for instance, as the chur^; 
hut no one, who thinks correctly, can intend 
more by that expression than that it is in- 
exj^ient to make laws as to such matters. 

llie very prayers and services of the 
chnrch are prescribed by statute. Parlia¬ 
ment has chMged the professed religion of 
the country, and has tltored the hereditary 
succession to the throne. To conclude, in 
the words of Sir Edward Coke, the power 
of Parliament ** is so transcendent and abso¬ 
lute, that it cannot be confined, either for 
causes or persons, within anv bounds.** 

Custom and convenience have assigned to 
different branches of the legislature peculiar 
powers, but they are subject to any limiti^ 
tion, or even transference, which Parliament 
may think fit. 

ft is by the act of the sovereign alone that 
Parliament can be assembled. 

There have been only two instances in 
which the lords and commons have met of 
their own authority, namely, previously to 
the restoration of King Charles II., and at 
the Revolution in 1688. 

There is one contingency upon which the 
Farliament may meet without summons 
under the authority of an act of Parliament. 
It was provided by the 6 Anne, c. 7, that ** in 
case there should be no Parliament in being 
at the time of the demise of the Crown, then 
the last preceding Parliament should Imme¬ 
diately convene and sit at Westminster, as 
if the said Parliament had never been dis¬ 
solved.** By the 37 Geo. III., c. 127, a 
Parliament so revived would only continue 
in existence for six months, if not sooner 
dissolved. 

As the Sovereign appoints the time and 
place of meeting, so also at the commence¬ 
ment of every session be declares to both 
houses the cause of summons by a speech 
delivered to them in the House of Lords by 
biinself in person, or by commissioners ap¬ 
pointed by him. Until be has done this, 
neither house can proceed with any business. 

After the speech any bnsiness may be 
commenced, and the commons, in order to 
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MSflit their rif^ht lo act idthout reference to 
any authority but their own, invariably 
read a bill a first time pro format before they 
take the speech into consideration. 

Parliament, it has been seen, can only 
commence its deliberations at the time ap- 
{minted by the sovereifpi, neither can It con¬ 
tinue them aoy long^er than he pleases. He 
may proro^e Parliament by having his com¬ 
mand signified in his presence by the Lord 
Chancellor or speaker of the House of Lords 
to both houses, or by writ under the Great 
Seal, or by commission. The effect of a 
proromtion is at once to suspend all business 
until Parliament may be summoned again. 
Not only are the sittings of Parliament at an 
end, but all proceedings pending at the time, 
except impeachments by the Commons, are 
quashed. 

Adjournment is solely in the power of each 
house respectively. 

The Sovereign may also put an end to the 
existence of Parliament bj a dissolution. 
He is not, however, entirely free to define 
the dumion of a Parliament, for after seven 
years it ceases to exist under the statute 
George I., commonly known as the Septen¬ 
nial Act. Pkrliament is dissolved by pro¬ 
clamation after having been prorogued to a 
certain day. 

The^ judicial functions of the Lords, and 
their right to pass bills affecting the peerage, 
which the Commons may not amend, are the 
onl^ properties peculiar to them apart from 
their personal rights and privileges. 

The chief powers vested in the House of 
Commons are those of imposing taxes, and 
voting money for the public service. Bills 
for these purjmses can only originate in that 
house, and the Lords may not make any 
alterations in them, except for the correction 
of clerical errors. 

Another important power pecnliar to the 
Commons is that of determining all matters 
touching the election of their own mem¬ 
bers, and involving therein the rights of the 
electors. 

The power of administering oaths exer¬ 
cised by the Lords, is not cudmed by the 
House of Commons. They formerly endea¬ 
voured to attain the end supposed to be 
secured by the administration of an oath, by 
resorting to the authority of justices of the 
peace who happened to be members of thmr 
own body I but all such expedients have 
long since been abandoned, and witnesses 
guilty of falsehood are punished by the house 
for a breach of privilege, not being amenable 
to the laws regarding perjury. Election 
committees have power by statute to admi¬ 
nister oaths, and witnesses giving false evi¬ 
dence are guilty of peijary. 

^ Both Houses of Parliament possess varions 
rightaand privileges for the maintenance of 
thmr collective authority, and for the protec- 
tion, convenience, and dignity of inmvidual 
members. The power of commitment for 
contempt has always been exercised by both 
houses. The House of Lords, in addition to 


the power of commitment, may Impoie fiscs. 
PreMom of speech is one of the privileges 
claimed by the Speaker on behuf of the 
Commons i but it has long rince bees cos- 
firmed as the right of both Houses Pu- 
Hament by statuies. The law presunestbat 
everything said in Pkriiament is with the riev 
to the public good, and necessary for the 
condnet of public bosiness; bat sbonid the 
member publish bis speech, he is viewed is 
an author onlv; and if it contain libellooi 
matter, he will not be protected by thepriri- 
lege of Parliament. 

^e persons of members are free from 
arrest or imprisonment in dvil actwBs, but 
their property is as liable to the legal diiiDi 
of all other persons as that of any private 
individnal. Their servants do not enjoy any 
privilege or immunity whatever. 

The privUege of freedom from arrest bai 
always been subject to the exception of asm 
of ** treason, felony, and siiiety of thepcicc.’* 
Peers are adways free from arrest; and as 
regards the Commons, their privilege is 
generally heU to exist for forty dm after 
every prorogation, and forty days before the 
next appointed meeting. 

Each House of Phriiament is acknowledged 
to be the judge of its own privileges. 

In the House of Lords, bosinem may pro¬ 
ceed when three p^rs are present; hot forty 
members are required to imsist in the delile- 
ratiims of the lower honse. 

When any question arises upon wlneh a 
difference ot opinion is expressed, itberones 
necessary to ascertain the numbers on cicb 
side. In the Lords, the ponies in fevonr of 
the question are called ** content,” and those 
opposed to it ** non-content.’* In the Com¬ 
mons, these partiesare described asthe**tyes” 
and ** noes.’* When the .Speaker cannot de¬ 
cide by the voices which pvty has the mino¬ 
rity, or when hu decision is oisputed, a divi¬ 
sion takes place. 

In addition to the power of expresmof 
assent or dissent by a vote, peers may record 
their opinion, and the grounds of it, by s 
protest, which is entered in the jonraahf 
together with the names of all the peers wbo 
concur in it. 

When matters of great interest are to be 
debated in the upper house, the Lords are 
summoned; and in the House of Common 
an order Is occasionally made that the hone 
be called over, and members not afteodiog 
when their names are criled, are reported as 
defaulters, and ordered to attend on mother 
day, when, if they are ntill absent, sad no 
excuse be offered, they art sometimes com¬ 
mitted to the custody of the setjesat^t- 
arms. 

The business, which ocenpiei nearly the 
whole attention of both honses, if we except 
the hearing of appeals hy the Loids, sad 
trial of controverted eleetioBi by ^ Com¬ 
mons, is the passing of bills. 
rhi Pta^kmeiU. see Hoc. of 
Hoosb or ComioirB, a«d iMPBACBinn. 
PARLIAMENTARY GOMMITTBES, niba- 
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nab which have cogiilsiaee of railway bills 
and bilb for importaot undertakings, and 
aUo of election petitions. 

PAROCHE, a parah. 

Paroekia eat foear qao degit populus aka^ 
Mcbnw. 5 Co. 67.—(A parnb is a place in 
which the population of a certain chnrch 
resides.) 

PAROCHIAL, belonging to a paruh. 

PAROCHTAN, a parishioner. 

PAROL [perefo, Fr.], by word of mouth. 

Abo, the pleadings in an action were, when 
they were girenoM tfoee in coort, frequently 
termed the parai. 

As to gmi assignments, contracts, and 
coQTeyances, see 29 Car» e. 3, commonly 
called **The Sutnie of Frauds.** 

PAROL ARREST, any justice of the peace 
may, by word of mouth, authorise any one 
to arrest another who is guilty of a breach 
of the peace In hu presence. 

PAROL DEMURRER, aboibhed by 11 Oeo. 
IV. and 1 Win. IV., c. 47, § 10. 

PAROL EVIDBNCB, testimony by the mouth 
of the witness. 

It is a general rule that oral eridence shall 
in no case be receired as equitalent to, or as 
a snbstilote for, a written instmment, where 
the btter b required by bw, or to give effect 
to a written instrument, which is defective 
in any particular, which by law b essential 
to its ^idity $ or to contradict, alter, or 
vary a written instrument, either appointed 
by law, or by the compact of private parties, 
tii be the appropriate and authentic memo¬ 
rial of the facts which it recites \ for by doing 
80 , oral testimony would be admitted in 
Bsurpation of a species of evidence decidedly 
svMrior in degm. 

out parol evidence b admissible to defeat 
a written instrument on the ground of fraud, | 
mistake, foe., or to apply it to its proper 
lubject, or in some instances, as ancillary to 
inch smUcation, to explain the meaning of 
(loubtfol terms, or to rebut presumptions I 
sriiing extrinsically. In these cases the| 
parol evidence does not usurp the pbee or i 
arroftate the authority of written evidence, | 
but either shows that the instmoieul onght 
not to be allowed to operate at all, or Is | 
essential in order to give to the instrument j 
iu \mA effect. 3 Stark, Evid, 752. I 

PAROLE, the promise made by a prisoner of 
war, when he has leave to go anywhere, of 
returning at a time appointed, or not to uAe 
op arras till exchanged. I 

PARRICIDE, one who destroys his father; 
one who destroys or invades any to whom he 
owes particnlar reverence: as hb country or 
patron. 

Onr lawa^ unlike the ancient laws, dis- 
tugnbh in no respect between the crime of 
p^cide or that of killing a husband, 
wife, or master, and the crime of simple 
mvder. 

PARSON [from peraona, became the parson 
om a fw m peramam tn eceleaUt auatinatj or 
fromporacksamif, the parish priest, •fobs- 
atm, h was anciently written peraome, 
T'odd}, the rector or incumbent of a parish; 


one that has a parochial charge or core of 
sonls. 

A parson has, daring hb life, the freehold 
m himself of the parsom^house, the glebe, 
the tithes, and other duties. But these are 
sometimes appropriated, that b to say, the 
benehce b perpetually annexed to some 
spiritoal corporation, either sole or aggregate, 
being the patron of the living, which the law 
esteems equally capable of providing for the 
service of the church as any single private 
clergyman. Many appropriations, however, 
are now in the haMs of lay persons, who are 
nsnally styled, by way of dbtinction, lay im¬ 
propriators. 

In all appropriations there is generally a 
spiritual person attached to the same church, 
under the name of vicar, to whom the spiri- 
tnal duty or cure of soub belongs, in the 
same manner as in parsonages not appro¬ 
priate or rectories to the rector: ana to 
whom, on the other hand, a certain portion 
of the tithes or other emoinments of the 
chnrch, by way of exception ont of those 
enioyed by the'iqinropriator, is assigned. 

The method of becoming a parson or a 
viear b much the same. To both there are, 
la general, four reqnbites necessarv: holy 
orders, presentation, institution, and indne- 
tioo. A parson or vicar maycease to be so, 
by death, by cession, or taking another 
benehce, by consecration to a bbhoprick, by 
resignation, or deprivation. 

PARSONAGE, the benefice of a parish. 

PARSON IMPARSONEE [peraona irnparm 
aamatajf a clerk in fiill and complete posses¬ 
sion of a benefice. 

PARSON MORTAL [penana mor/a/b], a 
rector institnted and inducted for hb own 
life. But any collegiate or conventional 
body, to whom a church was for ever ap¬ 
propriated, was termed peraonn immertalia, 

PARS RATIONABILIS, the ancient division 
of a man’s goods into three eqnal parts, of 
which one went to his heirs or lineal descen¬ 
dants, another to bis wife, and the third was 
at hb own disposal; or if he died without a 
wife, he might then dispose of one moiety, 
and the other went to bU children, and so 
a aonverao § bnt if he died withont either wife 
or issne, the whole was at hb own disposal. 
The shares of the wife and children were 
called their reasonable parts; and the writ 
da ratwaadili paato bomontm was given to 
recover them. This law has been altered 
by imperceptible degrees, and the deceased 
may now by will bequeath the whole of hb 
goods and chattels. 2 Step, Com, 227. 

PARTES FINIS NIHIL HABUERUNT, &c. 
(the parties to the fine had nothing, &c.), an 
exception taken against a fine levied* 3 
Rep, 88. 

Partem aUgaam raoth iadedUgara maaao pakaat, 
antaquam totuaa, itarum atqva itenam per^ 
lagerit, 3 (3o. 59.—KNo one can rightly 
understand any part until he haa read the 
whole again and again.) 

Porta gudemma intagraote aablatd tdUiiwr 
totam. 3 Co. 41.—(An integral part bemg 
taken away, the whole b taken away.) 
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PARTIAL LOSS. See Abandommbnt. them. IreUnd ?• 4 

PARTICEPS CRIMINIS, a partner in crime. 716. 

Participes plurei tunt quasi vnum corpus, in eo PARTICULAR OF PREMISES, &€. A 
quodunuM jus kabent, et oportet quod corpus defendant, if there be any reatonahle dcnbt 

sit inteqrum et quodinnuUdpartesit dsfedus, aa to the lands, &c., for which an fjectncat 

Co. Lit. 164.—(Many partners are aa one was brought, may take out a sonBOiit 

bo«ly, inasmusih as they have one ri^ht, and before a Judire, and olitain an order calliai 

it is necessary that the body be perfect, and upon the plaintiff to give him a bill of par* 

that there be a defect in no part.) ticiilara. The court or a Judge may aho 

Participes, quasi partis capaces, sice partem order the defendant to give a partied of 

capientes, quia res inter eas est communis, the premises for which he defends. 
ratione plurium personarum. Ibid. 146, 6 ,— PARTICULAR OF RESIDENCE. Where 
(Partners as it were, ** partis capaces** or the lessor of a plaintiff is nnknowa to a 

** partem capientes.*’ because the thing Is defendant, the latter may call for a piiti- 

common to them, by reason of their being cular of bis residence or place of abode 

many persons). from the opposite attorney, and if he refiue 

PARTICULAR ESTATE, that interest which to give it, or give a fictitious account of • 

Is granted out of a larger estate, which then person who cannot be found, the coort ori 

becomes an expectancy either in reversion Judge will stay proceedings until seenritf 

or remainder. be given for costs. 

PARTICULAR LIEN, a right of retaining An attorney may in general be compelled 
possession of a chattel from the owner, untR by a court or a Judge to disclose the plm 

a certain claim upon it be satisfied. of his client’s residence, If the applicstioo 

PARTICULAR OF BREACHES. Where be made in the eariy st^e of a cause, bst 

the ejectment was brought for a forfeiture, be cannot be compelled to disclose the phee 

the court or a Judge, upon application, will of his client’s residence after verdict, 

order the lessor of the plaintiff to give the PARTICULAR OF SET-OFF. Where • 
defendant a particular of the covenants and defendant pleads a set-off, the plaintiff mj 
breaches, &c., on which be means to Insist obtain a particular of the set-off in the bum 

that the defendant has forfeited his term, cases as a defendant would be entitled to it, 

and that he shall not be allowed to give if the matter so set-off were declared opoo; 
evidence at the trial of anything not con- and if the defendant in such a case do sot 
tained in those particulars. deliver a bill of particulars wltlda the tine 

PARTICULAR OF OBJECTIONS TO PA- limited In the Judge’s order for that parpose, 

TENT. The act for amending the law of he will not be allowed to give evideiiceof 

patents, 6 & 6 Wm. IV., c. 83, § 6, enacts, his set-off at the trial. 

** that in any action brought against any PARTICULAR OF TUB PLAINTIFPS 
person for infringing any letters patent, the DEMAND. In cases where the declinlioB 

defendant in pleading thereto shall give to contains indebitntue counts, R, T,, 1 

the plaintiff, and in any eeire /aciae to re- /f^., r. 6, orders, ** that with every deds- 

peal such letters patent, the plaintiff shall ration, if delivered, or with the notice of 

file with his declaration, a notice of any declaration, if filed, containing consto of 

objections on which he means to rely at the indebitutue auumpsit or debt on simple ^ 

trial of such action i and no objection shall tract, the plaintiff shall deliver full parties, 

be allowed to be made in behalf of such lars of bis demand under those cooau, 

defendant or plaintiff respectively at such where such particulars can be comprised 

trial, unless he prove the ohjcctions stated within three folios s and where the isbk 

in such notice x provided always, that it cannot be comprised within three folios, be 

shall and may be lawful for any Judge at shall deliver such a statement of the satoit 

chambers, on summons served by such de- of his claim, and the amount of Che son or 

fondant or plaintiff on such plaintiff or de- balance which he claims to be doe as nsr 

fendant resimctively, to shew cause why be l>e comprised within that number of fidioi.’’ 

should not be allowed to offer other objec- It is further ordered, ** that if any dedsn* 
tions whereof notice shall not have been lion or notice ahall be delivered witbost 

given as aforesaid, to give leave to offer such particulars or such statement u afor^ 

such objections on such terms as to such said, and a Judge shall afterwards order i 

Judge shall seem fit.** delivery of particulars, the plaiatiff skill 

If a defendant omit to deliver the parti- not be allowed any costa in resp^ of vT 
culars with his plea on pleading, as required summons for the purpose of obCaioiiig sock 

by the statute, the court, if they l>e satisfied order, or of the particulars he may afier- 

• on the merits, will grant him leave to plead wards deliver. And that a copv of tke 

de novo, and to deliver the objections with particulars and also particnlari (if say) of 

the new plea. Chit, Arch, Prac, 1031. the defendant’s set-off shall be aanex^ ky 

PARTICULAR OF PAYMENT. Where a the pluntiff’s attorney to every record it 
defendant pleads payment, a plaintiff, ac- the time it is enters, with the Jodge*i 
cording to a decision of the Coort of Com- marshal.*’ 

mon Aeas, may obtain particulars of the Where the declaration contuns spechl 
payments relied upon, on an affidavit stating counts, it may be laid down as a 

that he cannot safely go to trial without rote, tl^t in all actions in whidi the jdaistifi 
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does nol sp^ify in the declaration the par¬ 
ticulars of hii Close of action, a Judge« upon 
sommons, will make an order upon him to 
gire the defendant the particulars in writings, 
and that all proceedings be stayed in the 
niesnwhile. 

In actions for torts, it is generally the 
practice to refuse particulars of demand, 
which in most cases are comprised in the 
declaration. But, under circumstances, a 
Judge will in such actions, compel a delivery 
of particulars, if there he an affidavit slating 
that the defendant does not know for what 
the plaintiff is proceeding. 

By R. H., 2 Wm. IV., r. 47« ** a summons 
for particulars and order thereon may be 
obtaiaed by a defendant before appearance, 
aod may l>e made, if the Judge think fit, 
without the production of anv affidavit, or 
liter declaration, and before plea pleaded.” 
A Judge may make an order at any time 
before the trial. The term of pleading 
iiiuably will generally be imposed on a de¬ 
fendant by the order, unless expressly waived 
in writing by the plaintiff’s attorney. The 
order operates as a stay of proceedings from 
the time of its service till the particulars 
have been delivered. The particulars must 
be explicit, and should specify items, dates, 
sod smounts. If they be incorrect, the 
party who delivered them m»y have leave to 
amend them { or if not aufficiently explicit, 
the other party may take out a summons, 
and obtain an order for better particulars. 

By R. H., 2 fFm. /A'., r. 1, S 48, «a dc- 
fendant shall be allowed the same time for 
pleading after the delivery of particulars 
under a Judge’s order, wbkb he had at the 
return of the summons | nevertheless judg¬ 
ment shall not lie signed till the afternoon 
of the day after the delivery of the particu- 
lirs, unless otberwiie ordered by the Judge.” 

At the trial, the party who delivered the 
particulara will be confined in his proof 
to the items therein contained, but if it 
appear froin the defendant’s evidence, that 
be is entitled to recover for items not in¬ 
cluded Id the hill, he shall recover them. 
PARTICULAR TENANTS, ahenatum by, 
when they convey a greater estate than the 
law entitles them to make,a forfeiture ensures 
to the person in immediate remainder or re¬ 
version. As if a tenant for his own life alien 
by feoffment for the life of another or in tail 
or in fee; these being estates which either 
most or may last longer than his own, his 
creating them is not only beyond his power, 
aod inconsistent with the nature of nis in¬ 
terest, but is also a forfeiture of his own 
particular estate to him in remainder or 
reversion, who is entitled to enter im¬ 
mediately. 

The same law which Is thus laid down 
with regard to tenants for life, holds also with 
respect to all tenants of mere chattel' in¬ 
terests. 

This forfeiture differs materially from for¬ 
feiture by breach of condition in deed, for in 
that case the reversioner is In as of his former 


3) 

seisin, and conseqnently not only (be estate 
of the tenant himself, hut all interests derived 
out of it (even though derived before the 
forfeiture) are defeated; but in case of such 
forfeiture hv particular tenants, all legal 
estates by them created (ns if tenant for 
twenty years grant a lease for fifteen), and 
all charges by him lawfully made on the 
lands, shall hr. good and available in law. 1 
S/m. Com, 429. 

PARTIES, a number of persona concerned in 
an? business affair; litigants. 

The parlies to an action at law are called 
in real actions demandant and tenant, and in 
personal actions plaintiff and defendant, and 
so in suits in equity, but the plaintiffs in an 
engrossed bill are called orators and oratrixes. 

In appeals they are called appellant and 
re^ndent. 

Tlie order in which the parties to a con¬ 
veyance are set out, is as follows: 1. The 
owner of the legal inherit^ce; 2. Persons 
having equitable or beneficial interests in the 
inheritance; 3. Persons possessed of chattel 
Interests; 4. The releasee; 5. Trustees for 
the releasee. 

In criminal causes they are the prosecutor 
and the prisoner or defendant. 

PARTITION, the act of dividing. 

PARTITION, biU for a, a proceeding in 
Chancery which resembles the action com- 
msms dividendo of the civil law. 

Partition is of common right between par¬ 
ceners, joint-tenants, and tenants in com¬ 
mon. 

It Is an original bill, and is filed for the 
purpose of obtaining the judgment of the 
court as to the rights of parties, and the 
proportions to which they are entitled under 
a pMition, and afterwards to procure a 
dimion of such proportions. Whatever is 
capable of division may be the subject of 
partition. 

Tlie decree directs a partition and a com¬ 
mission to issue to divide the estate, and 
empowers the commissioners to examine 
witnesses, and reserves further directions 
and costs until the return of the commis¬ 
sion. Etch party appearing by a separate 
solicitor is entitled to name Tonr persons as 
commissioners, but to save expence it is 
usual for the parties to agree upon two per¬ 
sons to act as commissioners, who are 
generally either surveyors, engineers, or 
other scientific persons according to the 
nature of the property to be dividea. 

'The commission is made returnable im¬ 
mediately, and unlike a commission to exa¬ 
mine witnesses, it may be executed in or 
within twenty miles of London. Neither 
the commissioners nor their clerks are sworn. 
They allot the estates and make their return 
in nature of a report, which is accompanied 
by a plan of the estate drawn on parcnment 
or vellum. 

Every part of the estate needs not be 
divided. If there be three houses, it would 
not be right to divide every house, for that 
would be to spoil them $ but some recom- 
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pense U to be made, either by a sum of 
money or rent for owelty of partition to 
those that have the hunses of least value* 

The party issuing the commission, moves 
after its return to confirm it by orders nut 
and absolute, and the cause b set down for 
hearing on certificate, and brought on in the 
usual way, and an order is made for a con¬ 
veyance of the estates as allotted, according 
to the certificate of the commissioners. 

The costs of bsuing, executing, and con¬ 
firming the commusion are borne by the 
parties in proportion to the value of their 
respective interests, but no costs of the sub- 
seouent p^roceedings are allowed. 

By 41 Geo. III.,c. 109, $ 16, it b enacted, 
that it shall be lawful for the commissioners 
in inclosnre acts, upon the request in writing 
of any joint tenants, coparceners, or tenants 
in common, or any or either of them, or of 
the husbands, guardians, trustees, com¬ 
mittees, or atiomies of such as are under 
coverture, minors, lunatics, or under any 
other incapacity, or absent beyond seas to 
make partition or division of the estates, and 
allotments to such of the said owners or 
proprietors who shall be entitled to the 
same as Joint-tenants, coparceners, or 
tenants in common, and to dlot the same 
accordingly in severalty. 

PARTITION, deed q/*, a primary or original 
conveyance between two or more joint- 
tenants, coparceners, or tenants In common, 
where they ame to divide the lands held 
among them in severalty, each taking a d'ls- 
tinct part. Here, as they all bold pro ta- 
demo or promiscuously, it is necessary that 
they all mutually convey and assure to each 
other the sevend estates, wlucb they are to 
take and enjoy separately. The partition 
must now be by deed, ana it is not to imply 
any condition in law. 8 d* 9 Fiet., c. lOo, 
§§ 4 , 6 . 

In Kent, where the land b of gavelkind 
tenure, they call these partitions ehifltog^ 
from the Saxon, to divide; hereUetre, 

Lat. 

PARTITION, writ of, abolbhed by 3 & 4 
Wm. IV., c. 27, § 36. 

PARTNER, partaker, sharer; one who has 
part in anything ; associate. 

PARTNERSHIP, in its comprehensive sense, 
an agreement, voluntarily entered into liy 
two or more persons, to unite their capital, 
labour, and sail I, all, or either of them, in 
the advancement and protection of fair and 
open trade, or of any other lawful purpose, 
dividing proportionably among themselves 
the profit or loss arbing therefrom. 

Every person can contract a partnership. 
Married women, however, are legally in¬ 
capable of this contract, and although they 
are frequently entitled to shares in banking 
houses and other mercantile concerns, under 
positive covenants, their husbands become 
partners in their stead. And an infant part¬ 
ner will be entitled to all the benefits, id- 
tbough not liable for the losses, if he avail 
himself of hb minority; but if, on attaioing 


majority, be do not disaffirm thepartnenldp, 
he b responsible on contracts sobseqoenttj 
made by the firm* 

Partnerships are dther public or privite. 
Public partnerships are usually deaomiiuaed 
companies or societies. They cooiist of a 
large number, definite or indefinite, of joint 
undertakers, who have joined themselfa u> 
carry on some important matter. Some of 
them are incorporated by letters patent, it 
the East India Company, or by act of 
liament, as the Bank of Eoglaod, while 
others are uninoorporated, as moat of thefire 
and life insurance compamies, and are, in j 
fact, ordinary partnerships, the laws reipsct- ! 
ing which are the same. Tliey osnally, bov* 
ever, divide their capital into sbsiea, each 
partner holding one or more of them ap to 
a certmn restricted nnmber, trssife^ 
under certain regulations; the bnaisenb 
intrusted to officers, generally under the 
superintendence of directors, elected fron 
the Mneml body, for whose tmnsactiooa tb 
whole company b responsible. 

The Queen can charter a society, or psb- 
lic company, for the advantage of trade, bat 
not for a total restraint thereof. A royii 
charter b necessary to enable a conpaovto 
hold lands, to have a common seal, and to 
enjoy the other privileges of a torpondoo. 
Trading companies sometimes obtaio M of 
Parliament, which confer exclusive privile^, 
not grantable, according to the priociplef of 
the common law, by the Queen's ch^r. 

A charter b sometimes procured lofimitiho 
risk of the partners, for when soeietiei an: 
incorporated, the members are liable to the 
extent of their shares only, but when nnio- 
corporated, their liability la unlimited. 

The pablic incorporated trading eompi- 
Dies are not partnerships, within the 
principles governing those privately and 
voluntarily formed by individaab. la inch 
public compaoies, whose trade is carried oo 
under the corporate name, the membeis, u 
such, are not subject to the bankrupt lawi, 
except in the case of railway eoDpasies, 
under 9 & 10 Viet., c. 28; nor arc they 
Ibble in their individual capacities; nor the 
one for the debts or engagements of the 
others; in sbon, they are only Ibble opoa the 
trade, and contracts'earried on and made ia 
the corporate character, to the extent of thrif 
respective share or interest in the joint stock. 

Private partnerships are contracted by the 
mere consent of the parties, no charter or 
license being necessary. Consent nisy he 
expressly testified by articles of copartner¬ 
ship, or positive agreement; or may be ioi- 
plied from the acts and conduct of tbe par¬ 
ties, which b as effective as one that a 
express. And persons having a mutually 
terest in the profits of any business cam 
on by them, or, appearing ostensibly as jem 
traders, are to be recognised and iretiea 
as partners by tbe world, whatever msy Ij 
the nature of the agreement noderwbicb 
they act, or whatever motive or indoceoea* 
may prompt them to such an exhibition. 
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It ii to essentially necessary that the par¬ 
ties exerdse their choice freely and rolunta- 
rily, that the Joint donees» or joint lejnitees, of 
ooe end the same ihin^, or those chancinf, 
throujirh other causes, to hold somethini^ undi- 
Tided between them, to be possessed in com. 
iDon, without any mutual agreement, cannot 
be treated as partners, for they hold not by 
force of their own free election; nor can the 
execators and representadres of deceased 
panners, in their represenutife characters, 
be deemed partners: a community of inte¬ 
rest, however, exists between them and the 
sorririDg partners, until the aflfairs of the 
concern are wound up. And one partner 
cannot introduce a stranger into the concern 
as a partner, without the consent of the rest, 
although he has a right to charge his own 
undivided interest to any extent he pleases 
in favour of such stranger. 

A partnership may be limited to a par- 
Ucnlar transacuon or branch of bnsiness, 
without comprehending all the adventures 
in which any partner may have embarked. 
And where this limitation is distinctly de¬ 
fined, and in the absence of any power, 
expressed or implied, enabling a part of the 
firm to bind the whole to the responsibility 
of SUV new project, it is not competent for 
any short of the whole partnership, to em- 
bark the firm in any undertaking not con. 
tcmplated by the original contract. Each 
partner has a right to hold his copartners to 
the specified purposes of their union, whilst 
the partnemhip continoes, and not to rest 
upon indemnities with respect to wliat he 
bas not contracted to engage in, and such 
dissatisfied partner cannot be compelled to 
part with his shares, although he may sell 
them for double what he originally gave for 
them; his principal reason for keeping them 
may be that the partnership concern should 
be carried on according to the contract. 
The original contract, and the lose which his 
partners would suffer by ■ dissolution, is his 
tecnrity that it aball be so carried on for him 
and them beneficially, and with augmented 
improvement in the value of his aud their 
tbares. 

Articles of partnership are most usually 
entered into by the partners at the time of 
tkeir junction, by the terms and stipulations 
of which the concern is regulated, and the 
rights, duties, and obligations of the part¬ 
ners, inter se, defined and enforced; and 
such terms, &c., cannot be impeached unless 
they interfere with or contravene any rule 
or principal of law. 

In the absence of any express agreement, 
the partnership is regulated by the contract 
implied by law from the relation of the 
parties. And where a partnership is con¬ 
stituted by the mere act of trading jointly, 
OBch person so trading, although liable to 
creditors for the whole amount of the losses, 
is only responsible, inter se, for liis own pro¬ 
portion of them, and each will be considered, 
u to the profiu, as equally interested, un¬ 
less the contrary appear. 
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Phrtnen are ordinarily divided as fol¬ 
lows: 1, ostensible partners; 2, nominal 
partners; 3. dormant partners, which see. 

At law there are sevcm actions which it is 
competent to a partner to bring against per¬ 
sons who are jointly engaged with him in 
trade: account, covenant, assumpsit, anil 
trover are severally adapted to the adjust¬ 
ment of partnership differences. Besides the 
legal remedies, relief is, in most cases, of 
partnership dissensions, administered in a 
court of eauity. 

A dissolution of a partnenhip may take 
place, 

1. By the act, or agreement, or content of 
the parties, including all eases where the 
partnership is merely at will, or Is for a pre¬ 
scribed period, which expires by efflux of 
time or otherwise, accoraing to its own 
limitation, or is voluntarily dissolved by 
roniual consent within the prescribed or 
limited period. 

2. By the decree of a court of equity, 
which may be from 

(a) Causes arising subseqnently to the 
formation of the contract, founded upon the 
alleged misconduct, or fraud, or violation of 
duty of one partner, or, from 

(b) Canses arising subsequently to the 
formation of the contract, where no blame, 
laches, or impropriety of conduct necessarily 
attaches to any of the partners, as iH health, 
suilden incapacity, insanity. 

3. By mere o^ration eff law; as 

(a) By the change of the state or con¬ 
dition of one or more of the partners. 

(b) By the transfer of the property of 
one or more of the partners by their own 
act or by the act of the law. 

(c) By the bankruptcy and insolvency 
of one or more of the partners. 

(d) By a public war between the coon- 
tries of which the partners are respectively 
subjects. 

(e) By the death of one or more of the 
partners. Consult Coflyer, Gow, or Story 
on *• Partnership.*^ 

PARTNERSHIP PROPERTY. There is not 
any difference whether the partnership pro¬ 
perty, held for the purposes of the trade or 
business, consists of personal or movable 
property or of real or immovable property, 
or of both, BO far as their ultimate rights and 
Interests are concerned. It is true, that at 
law, real or immovable property is deemed 
to belong to the person in whose name the 
title by conveyance stands. If it is in the 
name of a stranger, or of one partner only, 
be b deemed the sole owner at law; if it is in 
the names of all the partners, or of several 
strangers, they are deemed joint-tenants, or 
tenants in common, according to the true 
interpretation of the terms of the convey¬ 
ance. But, however the title may stand at 
law, or in whose name or names soever it 
may be, the real estate belonging to the 
partnership will in equity be treated as 
belonging to the partnership, like its per¬ 
sonal funds, and disposable and distributable 
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accordingly; and the parties in whose names 
it stands as owners of the legpal title will he 
held to be trustees of the partnership, and 
accountable accordingly to the partners, 
according to their sevend shares, rights, and 
interests in the partnership, as eestuis qme 
tnut or beneficiaries of the same. Hence, 
in equity, in case of the death of one part¬ 
ner, there is no surrivorship in the real estate 
of the partnership, but his share will go to 
hi^roper representatives. 

To which representatives (real or per¬ 
sonal) the realty will go is a vexed point, 
which is, however, amply discussed in 
Collyer on Partnership, 82. 

PART OWNERS or QUASI-PARTNERS 
jlynast-assoctes], joint o^vners, or tenants 
in common, who have a distinct, or at least 
an independent, although an undivided in¬ 
terest in the property; and neither can 
transfer or dispMC of the whole property, or 
act for the others as partners can in reladon 
thereto; but merely for bis own share, and 
to the extent of his own several right and 
interest. 

PARTURITION. See Dilivbrt. i 

Partus e» Ugitimo tkaro non cstHms noseit 
matrem quam fenitorem suum* Fortescue, 42. 
—(The offspring of a legitimate bed knows 
not his mother more certainly than his 
father.) 

Partus SMuitur ventrem, 2 Bl. Com. 390.— 
CPhe oflfspring follows the dam.) 

Parum diWerunt quof re eoneordant^ 2 Bulst. 
86.—(Things which agree in substance differ 
but little.) 

Parum est latam esse sententiam nisi mandetur 
eaeeutiom. Go. Lit. 289.—(ft is not enough 
that sentence be given unless it be carried 
to execution.) 

Parum proficU scire quid fieri dthet, si non eog^ 
noseas qwmodo sit facturum, 2 Inst. 503.— 
(It avails little to know what ought to be 
done, if you do not know bow ft is to be 
done.) 

PARTV-JURV, a jury made up of half 
foreigners and half natives. 

PARTV-WALL, a wall that separates one 
house from the next. 

The common use of a wall separating 
adjoining lands belonging to different owners 
is primdfacie evidence that the wall and the 
laud on which it stands belong to the owners 
of those adjoining lands, in equal moieties, 
as tenants in common. If a house or office 
be separated from other premises by a wall, 
and that wall belongs to the owner of the 
house or office, he is of common right bound 
to repair it; and an action will lie against 
him ror not doing it. 

The Building Act does not make a party 
wall common property. Woodf» Land, and 
Ten. 573. 

PARVISE, an afternoon’s exercise or moot 
for the instruction of young students, bear¬ 
ing the same name originally with the Par- 
tisUe of Oxford. Selden^s notes on Fortesque, 
c. 51. 

PAS, precedency; right of going foremost. 


PASOH [pasakh, Heb.l, the passover. 

PASCHA GLAUSUM, the octaves of Easter 
or Low Sunday, which closes that sdem- 
nity. 

PASCHA FLORTDUM, the Sunday before 
Easter, called Palm Sunday. 

PASCHAL RENTS, yearly tributes psJd by 
the clergy to the bishop or archdeacon at 
their Easter visitations. 

PASCUA, a particular meadow or pasture 
ground set apart to feed cattle. 

PASCUAGE, the grazing or pasturing of 
cattle. 

PASNAGB or PATHNAGB IN WOODS, 
Ac. See Pannxob. 

PASSAGE, a way over water. 

PASSAGIO, an ancient writ addressed to tke 
keepers of the j^rts to {lermit a man to pan 
over sea, who nad the king’s leave. 

Oriq. 193. 

PASSAGIUM REGIS, a voyage or expediiMa 
to the Holy Land, when made by the kiiip 
of England in person. Cowett. 

PASSATGR, he who has the interest or com¬ 
mand of the passage of a river; or a lord to 
whom a duty is paid for passage. 

PASSENGERS, individuals conveyed for hire 
from one place to another on board ship. 
Passage ships are those peculiarly appropri¬ 
ated to the conveyance of passengers. The 
first clause of 5 & 6 Viet., c. 107, repeals 
the acts 5 & 6 Wm. IV., c. 53; 3 & 4 Vkt., 
c. 21; and 1 & 2 Viet., c. 113, in pan. la 
some respects, passengers may be considered 
as a portion of the crew. They may be 
called on by the roaster or commander of the 
ship in case of Imminent danger, either from 
tempest or enemies, to lend their aMuunce 
for the general safety; and in the event of 
their declining, may be punished for disobe¬ 
dience. This principle has been recognised 
in several cases ; but as the authority arises 
out of. the necessity of the case, it mmt be 
exercised strictly within the limits of tbit 
necessity. Boyce v. BadcUjfe, I Camp. 58. 

A passenger Is not, however, bound to 
remain on board the ship in t^ boor of 
danger, but may quit it if he have an oppor¬ 
tunity ; and he is not required to take upon 
himself any responsibility as to tbe cnndoct 
of the ship. If he incur any resfKMisibiliiy, 
and perform extraordinary services, in re¬ 
lieving a vessel in distresa, he is entitled to 
a corresponding reward. Tbe goods of 
passengers contribute to general average. 
Abbot on Shipping, p. iii. c. 10. 

PASSIAGIARiUS, a terry-man. 

PASSING-TKJKBT, a kind of permit, liring 
a note or check which the toll-clerks on 
some canals give to tbe boatmen, speci^ing 
the hding for which they have paid toU. 

PASSIVE TRUST, passive uses were resorted 
to before the Statute of Uses, in order to 
escape from the trammels and hardships of 
the common law, the permanent division of 
property into le^ and equitable interests, 
being clearly an invention to lessen the force 
of some pre-existing law.. For similar rea¬ 
sons, equitable interests were after tbe sta- 
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tote revifed under the form of tmsU. As 
such, they continued to flonritb, notwith- 
standinfr {he sifi^ amelioration effected at 
a later period In the law of tenure, because 
the legal ownership was attended with some 
peculiar incoufeniences. For, in order to 
guard against the forfeiture of a legal estate 
fbr life, paMire trusts, by settlement, were 
resorted to, and hence, trusts to preserve 
contingent remainders; and passive trusts 
were and are created in order to prevent 
dower. 

Where an active trust was created, with¬ 
out defining the quantity of the estate to be 
taken by the trustee, the courts emleavoured 
to give, by construi^ion, the quantity ori¬ 
ginally requisite to satisfy the trust in every 
event, but if a larger estate was expressly 
given, the courts could not reject the excess*; 
and, although the estate taken, whether 
expressiv or constructively, might not have 
exceeded thy originisl sco|)e of the trust, yet, 
if eventually no estate, or a less estate, were 
actuallv %vanted, the Ic^ ownership re¬ 
mained wholly or partially vested in the 
trustee, as a merely passive trustee. 1 Hnye*# 
Conv, 1U3. 

PASbPORT, a licence for the safe passage of 
any one from one place to another. 

Aliens, by 6 &/ Wm. IV., c. 11, are re¬ 
quired, on arrival in this country, to exhibit 
such passports as they have, and make a 
declarariou of the time and place of their 
landing, their names, the country to which 
they Mong, and the country from which 
they have come. 

PASTITIUM, pasture-land. Domesihg^ 

PASTOR [MC 0 , Lat., to feed], a clergyman 
who has the care of a flock. 

PASTURE, ground on which cattle feed. 

It is of two sorts: the one is low meadow 
land, which is often overflowed, and the 
other if upland, which lies high and dry. 
See Common. 

PASTUS, the procuration or provision which 
tenant! were bound to make for their lords 
at certain times, or as often as they made a 
progress to their lantls. It was often con¬ 
verted into money. 

PATENT AMBIGUITY, a doubt that is ap¬ 
parent upo n the face of an instrument. 

PATENT LETTERS. See LsTTana Patint. 

PATENTEE, one who hss a patent. 

PATENT RIGHT, the exclusive privilege of 
selling and publishing particular contrivaoees 
of art. 

PATENT ROLLS, regicters in which letters 
patent are.Rcorded. 

T’afer ett mem nvptm derntmitrant. Co. Lit. 
123.—(He is the father whom the nuptials 
indicate.) 

Peaer et maief et pter nmi una earo ,—(The 
father, mother, and son are of one flesh.) 

PATERNITY. It becomes a question, when 
a widow marries immediately after the death 
of her husband, and she be delivered of u 
child at tbe expiration of ten months from 
the death of the first husband, as to the 
paternity of the child. 


. ^ Blackstoae and Coke say, that if a man 
die. and his widow soon al^ter marry again, 
and a child is bom within such a time sis 
that by tbe course of nature it might have 
been the child of either husband in this 
case be is said to be more than ordinsrily 
legitimate, for he may, when be arrives at 
years of discretion, choose which of the 
fathers he pleases. But Hargrave suj^gests, 
that the circumstances of the case, instead 
of the choice of the issue, should determine 
who is the father. 

The Romans forbade a woman to marry 
until after the expiration often months from 
her husband’s decease, which term was pro¬ 
longed to twelve by Gratian and Valentiniao. 
Tbe French code has adopted the same rule, 
vis., after ten months. It was also estab¬ 
lished under the Saxon and Danisli govern¬ 
ments. It was the law in this country until 
the Conquest. Beckys Med, Juriep. 382. 

Patrem eeouUur sua pro/r«*—(His own issue 
follows the father.) 

PATIBULARY [paiididum, Lat.], belonging 
to the gallows. 

PATIBULATED, hung on a gibbet. 

PATRIA, the country; the men or jury of u 
neighbourhood. 

Patria dieiiur h patre, quia habet cmmunem 
patrem^ qui eet pater patria, 7 Co. 13.— 
(Country is callra from father, because ho 
who is father of his country, Ims a common 
father.) 

Patria laboribiu et eamentie non dtdat fatigari. 
Jenk. Cent. 6.—(A jury ought not to be 
fatigued by labours and expenses.) 

PATRIARCH, the chief bunop over several 
countries or provinces, as an archbishop is 
of several dioceses. God, 20. 

PATRICIDE, one who has killed his father. 

PATRIMONY, an hereditary estate or right 
descended from ancestors. 

PATRINUS, a godfather. 

PATRITIUS, an honour conferred on men of 
the first quality in the time of tbe English 
Saxon kings. 

PATRON, one who has the disposition of an 
ecclesiastical benefice; also, an advocate or 
defender. 

PATRONAGE, the right of presenting to a 
benefice. 

A disturbance of patronage is a hindrance 
or obstruction of a patron to present his 
clerk to a benefice, the remedy £bc which is 
the real action of quare impedit, 

Patronum faciunt dot, ad^atio, fundus. Dod. 
Adv. 6.—(Dower, builaiog,^ and land, make 
a patron.) 

PAUPER, a poor mao. See In koema pau« 

PXR18. 

PAVAGE, money paid Jpwards paving the 
streets or highways. 

PAVING ACTS, 57 Geo. III., c. 29, com¬ 
monly called Angelo Taylor’s Act. 6 & 6 
Wm. IV.,. C.60. 

PAWN or PLEDGE a bailment of 

goods bv a debtor to hts cre£tor» to be kept 
till the aebt is discharged. 

A mortgage of goods is in the common 

2 b 
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‘ Iftir dMngiiUiaiile from a mere pawa. By ] 
a monme the whole legal title passes con-1 
ditionaJiy to the mortgagee; and if the goods | 
be not rMeemed at the stipnlated time, the 
title becomes absolute at law, although 
equity preserres a redemption. But in a 
pledge, a special property only passes to the 
pledgee, the general property remaining in 
the pledger. Also, in the case of a pledge, 
the right of the pledgee is not consummated, 
except by possession: and, ordinarily, when 
that possession is relinquished, the right of 
the pledgee is extinguished or waited. But, 
in the case of a mortgage of personal pro¬ 
perty, the right of property passes by the 
conveyance to the pledgee, and possession Is 
not or may not be essential to create or to 
support the title. 

As to things which mnj be the subject of 
pawn. These are, ordinarily, goods and 
chattels; but money, debts, negotiable In¬ 
struments, cbosea in action, ana indeed any 
other valuable thing of a personal nature^ 
such as patent rmhts and manuscripts, may 
by the common kw be delivered in pledge. 
It is not indispensable that the pledge should 
belong to the pledger; it is sufficient if it is 
pledged with the consent of the owner. By 
the medge of a thing, not only the thing itself 
b pledged, but also as accessory the natural 
increase thereof. If the pledger has only a 
limited title to the thing, as ror life or tor 
years, he may still pawn it to the extent of 
his title; but when that expires, the pledgee 
most surrender H to the person who sneers 
to the ownership. See 6 Oeo. IV., c. 94, 
nod 7 fr 8 Geo. IV., c. 39, enabling factors, 
in certain cases, to pledge the goods of their 
principals. 

It is of the essence of the contract that 
there shonld be an actual delivery of the 
tbiog to the pledgee; for, until delivery, the 
whole rests in an executory contract, ^w- 
ever strong may be the engagement to 
deliver it, and the pledgee acqdres no right 
of property in the tning. But there need not 
be an actual manual delivery, as it is suffi¬ 
cient, if there are any of those acts or cir¬ 
cumstances which, iu conttruciion of law„ 
are deemed suflficient to pass the possession 
of property, as the key ot a warehouse. As 
possession is necessary to complete the 
title, so by the common law the positive 
loss, or the delivery back of the possession 
of the thing, with the consent of the pledgee, 
terminates the title, except it be for a tem¬ 
porary purpose only, or as a special bailee 
or agent. 

It IS of the essence of the contract that the 
thing should bedelivered asa security for some 
debt or engagement. Ic may be delivered 
as security for a future debt or engagement, 
as well as for a past debt; for one or for many 
debts and engagements; upon condition or 
absolutely; for a limited time or for an in¬ 
definite period. It may also be implied from 
circumstances, as well as arise by express 
agreement, and it matters not what is the 
nature ofthe debt or the engagement. The 


pledM b understood to be a ■omritTfor tbi 
whole, and for every of the debt or en¬ 
gagement. It n inmviaibb; MiriAw eil 
pignarU comm. 

As to the pledgee or pawnee’s rights and 
duties. The pawnee acquires, in vinoe of 
the pawn, a special property in the thing, 
and IS entitled to the exclusive possession of 
it, during the time and for the objects for 
which it is pledged. In regard to the ex- 
pences, whicn have been incurred by tfw 
pledgee about the pledge, if they are neces¬ 
sary then the pledger is bomid lb rdmburse 
them to the pfedjtee; bat if they are merely 
useful then he is not bound to reimbarse 
them nulets intatTed by his oww express 
or imptied anthori^. He has a right to sell 
the pledge, when there has been a default ia 
the pledger, in complying with the eng^ 
ment. He may file a bill in eqnitv aganitt 
the pawner for a foreclosure and sue, or be 
may proceed to sell ex mero mola, upon 
giving due notice of his hitention to the 
pledger. If several thlnn be pledged, each 
u deemed liable for uie whole debt or 
engagemenlt. And the pledgee may proceed 
to sell them from time to time, until the debt 
orothereiaim be completely discharged. The 
possession of the pawn does not suspend 
the right to sue for the whole debt or other 
enmement, without selling the pawn, br 
it IS only a collateral security. A pawaee 
cannot become the purchaser at the sale. 
A pledgee cannot alienate the property ib- 
lolutely, nor beyond the title actually pos- 
sesaed by him, unless iu special cases. He 
may deliver the pawn into tlie hands of a 
atnnger for anfe custody, without coodder- 
tioD; or he may sell or asngn all htsrotcrest 
in the pawn, or he may convey the sameinterert 
conditionally, by tvay of paam, to anotber 
person, without destroying or invalidatiiig 
his security. 

The fullowingmles eluddate the priodpla 
u to the pawnee’s title to nse the pawn : 

(1.) If the pawn is of such a nature that 
the doe preaervation of it requires some use, 
there, such use ia not only justifiable, bnt it 
is indispenaable to the fiuthM discharge of 
the duty of the pawnee. 

(2.) If the pawn ia of aoch a natnre that 
It will be worse for the nse, such, for instance, 
as the wearing of clothes, which are deposited 
there, the nse is prohibited to the pawnee. 

(3.) If the pawn is of such a natare thtf 

( the keeping is a charge to the pawnee, as, if 
it is a cow or a horse, there the pawnee mty 
milk the cow and use the milk, and ride tbe 
horse, 1^ way of recompense for the keeping. 

(4.) If the use will be beneficial to (be 
pawn, or it is indifferent, there it seeoi 
that the pawnee may use it. 

(5.) If tbe use wRt be without any injury, 
and yet the pawn will thereby be expos^ to 
extraordinary perils, there the use is isi- 
pliedly interdicted. 

The pawnee is liable for ordinary aq^ 
in keeping the pawn. He must reCnra tbe 
pledge and its Increments, if tny, after tbe 
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debt or ochor d«ty hot been dfachaifed. He PAWNAOB or PANNAGB. See PAiiNAoir- 
nnit render n doeeecomit of ell the ineone, PAWNBRC^KBR, one who lends money oo* 
prolilSy and adtaotan^es derived by him from ffoods which he receives upon pledge, 
the pledf^, in eU cates where such an ac- By the Pawnbrokers’ Act, 39 & 40 
coont is ^tbin the scope of the bailment. Oeo. 111., c. 99, it k enacted (taler alto). 

At to the pled|per*8 rights and doiies. that any person snspectiog his goods to hare 

If the pledge is conveyed, by wajr of been nulawfolly pawned, and satisfying a 
mortgage, and thus passes the legal title. Justice of the peace that there is probable 
unless the pledge is redeemed at the stipu- ground for that snspidoo, may obtain a 
iated dme, the title of the pletigee becomes warrant for searching the bouse of the per^ • 
absolnte at law; and the pledger has only an son supposed to have taken them in pawn,. 
eqttitabie right to redeem* If, bowover, it be and if on such search they shall be found, and 

a mere pledge, as the pledger has never the property of the claimant proved, he shall 

parted with the general tiMe, he may, at law, be entitled to have them restored, 
redeem, mHwitbstMidiirg he haa not strieily PAWNEE, the person with whom a pawn is 
eomplM with the conditioiis of his contract. deposited. 

If, when the pledger applies to redeem, the PAWNER, the person depojnting a pawn, 
pleilge has been sold by the pledgee, without PAYEE, one to whom a bill of exchange or 
soy proper notice to the former, ao tender promissory note is made payable, 
of tlw debt due need be made before bringiag PAYMENT, money paid before the day ap- 
•0 action therefor i lor the party has Inca- pointed, k in law payment at the day; for it 
pscitated himself to comply with bk contract cannot, in presumption of law, be any preju- 

to retnm the pawn. Sabject to the pledgee’s dice to him to whom the payment k made, 

r^ht, the owner has a right to sell or assign to have his money before the time; and it 

hifpropertyin the pawn. As the ganeral pro- spears, by the party’s receipt of It, that it 

pvrty of goods pawned remains in the pawner, k tor hk own advantage to receive it then, 

sod the pawnee has a special propertjr only, otherwise he would not do it. 5 117* 

rither may maintain an action against a For payment of rent there arc said to be 
stranger for nnjr injnry done to it, or for any four times1st, a volantary time, that k 

foaverrinn of it. Goods pawned are not not aatkfactory, and yet good to some pnr- 

iisble to be taken tn execution in an action pose i as where a lessee pays bk rent before 

against the pawner, at least, not,unless the the day, this gives sekin of the rent, and 

bailment ia terminated by payment of the enables him to whom pud to bring hkaaaiit 

debt, or by some other extinguishment of (now abolished) for it; 2d, a time volantary 

the pawnee’s title, except In case of the and eatkfactorp in some cases: when it Is 

Crown, and then subject to the pawnee’s paid the morning of the last dav, and the 

right. By the act of pawning, Che pawner ioMor dies before the end of the day, thk k 

eaters into an implied engagement or war- a good payment to bind the heir or executor, 

rtmy that he k the owner of the property bni not ilie Croivn; dd, the legal, absolute, 

paimed. The pawner is responsible for all and satisketory time, which is a convenient 

frauds, not only in the title bne in the con- lime before the last instant of the last day, 

esetion of the contract. The pawner must and then it must be paid ; 4tb, satisfoctorv 

reimburse to the pawnee all expenses uid and not voluntary, bat coercive when forceu, 

charges which have been neceasarily inearred and recovered by suit at law. Co, Uti. 200. 

by the latter in the preservation of the pawn, PAYMENT, pariteuior of. See Pauticular 
even though by some sabsequent accident, op Patmbnt. 

these expenses and charges may not liave PAYMENT OF MONEY INTO COURT, 
lecnred any permanent benefit to the pawner. When a person k satkfied that he is indeliCed 

The contract of pledge k pot an end to or to another, upon a ckum for a sum certain, 

eztiogokbed, or capable of being ascertained by mere 

(1.) By the foil payment of the debt, or the computatiou, bat disputes the amount 

diicharge of the other engagements for which claimed of him, then, before action brought, 

the jpledga was given j he may tender to bis creditor the sum which 

(2.) % the satisfaction of the debt in he admits he owes, and then plead the tender 

auy other mode, either in factor by operation in bar of the action. Or, after action 

of lawf as, for instance, by receiving other bronght, he may, even though the claim be 

goods In payment or discharge of the debt; for an unliquidated amount, apply to a Judge 
(3.) By taking a higher or different secu- to stay the proceedings, upon payment of 
rity for the deM, without any agreement the sum the defendant admits to be recover- 

that the pledge shall be retained therefor able, and to show cause why, upon default of 

(this k ealled a novaium in the Roman law); plaintiff’s accepting It, be shoirid not pay to 

(4.) By extinguishing the debt, which ako defendant the costs subsequent to the appti- 

cxtiagulshei the right of the pledge. cation, if the plaintiff afterwards accept 

(5.) By the debt bebg barred by pre- that sum in satisfaction. Or, after action 
Mrintiao. brought, and after, or in some cases before, 

(o.) By the thing perishing. the declaration, be may pay that snm into 

(7.) By any act of the ^dgee, which, court and plead the payment of it, and let 

•mounts Co a release or waiter of the pledge. the plaintiff afterwards proceed in the aetioir 

Storp m BaUmmU, at his peril. 

'. 2 L 2 
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By 3 & 4 Wm. IV.» c. 42, | 21, a defeo -1 
dant in all pereonal actions (except actions 
for assault and battery, false impnsonment, 
libel, slander, malicious arrest or prosecu¬ 
tion, criminal conversation, or debauchini^ of 
the plaintiff’s daughter or servant), by leave 
of any of the superior courts, where such 
action is pending, or a Judge of any of the 
superior courts, may pay into court a sum of 
money, by way of compensation or amends, 
in such manner and under such regulations 
as to the payment of costs and the form of 
pleading as the said Judges, or such eight or 
more of them, shall, by any rules or orders 
by them to be from time to time made, order 
and direct. 

The 6 & 7 Viet., c. 96, enables money to 
be paid into court in actions of libel. See 
Libil. 

Money may be paid into court as of course 
without any rule or Judge’s order in the fol¬ 
lowing cases 

In action on promises, the general rule is, 
that where the breach is substantially for 
the non-payment of money, but not other¬ 
wise, money may be paid into court as of 
course, but in other cases, a rule or order 
must be obtained to pay it in. 

In debt on simple contract, the defendant 
mi^ pay money into court, as of course: so 
in debt tor renti or on a policy of insurance; 
or for non-residence. But, generally, in debt 
on a record or specialty, he cannot do so as 
of course. 

In covenant, where the breach assigned is 
the non-payment of a sum of money, the 
defendant may pay money into court, as of 
course; but in other cases, a rule or order 
must be obtained. 

In trespass, the defendant cannot pay 
money into court as of course, nor in tres¬ 
pass for mesne profits, nor, in case, trover, 
or replevin, but rules or orders must be ob¬ 
tained. 

In actions against mail-coach contractors, 
stage-coach proprietors, or common car¬ 
riers, for the loss of or injury to goods, the 
defendants may pay money into court, as of 
course. ^ 1 FTm. IV,, e. 68 . 

In actions againt justices of the peace, or 
against officers of the excise or customs, for 
any thing done by them in the execution of 
their respective offices, if they have not made 
a tender, or if they conceive the amends ten- 
dered to be insufficient, they may have leave 
to pay into court such sum of money as they 
shall think fit. 

If there be two or more counts in a decla¬ 
ration, the defendant may pay money into 
court upon one of them, and plead it as in 
other cases. Where there are several counts 
for several causes of action, or several 
breaches are ass'med In covenant, the de¬ 
fendant may pleaa payment Into court of one 
entire sum, in satisAction of all the counts or 
breaches. One of several defendants may 
pay a sum of money into court. If a defendant 
film that he has not paid in a sufficient sum, 
he will be allowed to pay in a further sum on 


payment of costs. When money is paid into 
court, such payment must be pleaded in all 

cases. 

By R. T., 1 Viet., ** the plaintiff, after the 
delivery of a plea of payment of money iato 
court, shall be at liberty to reply to the sane 
by accepting the sum so paid into court in 
full satisfaction and discharge of the cause of 
action in respect of which it has been pud 
in; and be shall be at liberty in that case to 
tax his costs of suit; and tn case of non- 

* payment idiereof within forty-eight hours, to 
sign judgment for his coats of suit so taxed, 
or thie pluntiff may reply that he has sui- 
talned aamages [or that the plaintiff was and 
is indebted to him, os ike rose M 19 doj to a 
greater amount than the said sum; and ia 
the event of an issue thereon being found for 

• the defendant, the defendant shall be entitled 
to judgment and costs of siui.** 

If the plea of payment into court be tothe 
whole declaration, and the plaintiff repliet 
that be accepts it in aatfolactioa of the caote 
of action, be will, in general, be entitled to 
his costs. If the plea be only to part of the 
declaration, and there be another plea or pleas 
to the rest, and the pluiitiff is not willi^ to 
proceed further, he will then have to eater 
a moUeproeegmi to that part of the cause of 
action to which the latter plea or pleas are 

S eaded, and be liable to the defendant’s cosu 
respect of it. Where money b pnid into 
court in seveml nctions which are consoli¬ 
dated, and the pbiotiff, without taxing costs, 
proceeds to Criu on ooe« and fails, he shall be 
entitled to costs on t^ others, up tothe 
time of paying money into court. 

By pnyiog money into court on the whole 
of a speciiu deebration, or on the special 
counts, the defendant impliedly admits the 
contract so declared on, and all the breaches 
on which it b paid in, and the only reinab- 
ii^ question to be determined b the amoust 
ot the demises. The money can never be 
taken out of court by the defendant or bx 
representatives. CkU, Arek, Prme, 969. 
PBACB, a quiet behavhmr towards the Queen 
and her subjects. 

It b one of the prerogatives of the Crown 
to make war and peace. 

PEACE, qf, a bul brought by a person to 
esublbh and perpetuate a right whkh be 
dium 8 ,^aDd which from its nature may be 
controverted by different persons at differeot 
times, and by different actions; or where 
separate attempts have already been nasac- 
cessfully made to overthrow the nine right, 
and where justice reqmres that die party 
should be quieted in the right, if it b already 
suffidendy eitablbhed under the dkrecdon of 
the court. The obvious design of such a 
bill b to secure repMe from perpetual liti¬ 
gation. Jniereii reipubUcm, mi eii faii 5- 
nmn. 

One class of cases to which thb remeffid 
process is properly applied, b where there h 
one generd nght to be estabibbed agsbit 
. a great number of persona. And it may be 
resorted to either where one peim daiiu 
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«rdefendf a rirtt af^mt many; or where 
niui? elaini or defend a rig^ht a^lnat one. 

Aether clasi of cases is where the pliun- 
tiff has^ aftn* repeated and satisfactory trials, 
otablisbed his ri^ht at law, and yet is in 
dao|(er of farther litigation and obstruction 
to his right firom new attempts to controyert 
it. Under sneh circumstances, equity will 
interfere and grant a perpetual injunction to 
quiet the possession of tne plaintiff, and to 
suppress mture litigation of the right 2 
Story's Eq, Jwritp, 133. 

PEACE, hr^aek of the, a riolation of that quiet, 
peace, and security which is guaranteed liy 
the laws, for the public comfort of the sub¬ 
jects of this kingdom. 

PEACE, cterh of the, an officer who acts as 
clerk to the court of quarter sesi^inns, and 
records all their proceedings. 1 Viet,, e. 8.‘i« 

PEACE, commission’of the, one of the autho¬ 
rities, by firtue of which the Judges sit upon 
circuit See Aaaiza. 

PEACE OF GOD AND THE CHURCH 
[pax Dei et eee/esue], that cessation which 
tite king’s subjects had from trouble and 
suit of law between the terms, and on Sun¬ 
days and holidays. 

PE.\CE,yasfieet of. Sec Jaaricae. 

PEACE OF THE QUEEN [pax reytmr], that 
security for life and goods which the Queen 
promises to all her subjects, or others taken 
into her protection. 

Peceata contra naimram sunt graoissima, 3 lost. 
20.—(Crimes against nature are the most 
heinous.) 

Pecca^am peeeato addit qui culpte quam faoit 
patrocinhuH defensinnis adjungit, o Co. 49.— 
(He adds one offence to another, who, when 
be commits an offence, joins the protection 
of • defence.) 

PECIA, a piece or small quantity of ground. 
Paroeh, Aniiq, 240. 

PECULATOR, a robber of the public. 

PBCULATUS, embezzling the public money. 

PECULIAR, a particular parish or church that 
has jurisdiction within itself, and power t<i 
grant administration or probate of wills, &i*., 
exemption from tiie ortiinary. There are 
several sorts;— 

1.. Royal peculiars, which are the Sove¬ 
reign’s free chapels, and are exempt from 
suy jurisdiction hut that of the Sovereign. 

2. Pecoliars of the archhishops, exclusive 
of the bishops and archdeacons, which arose 
from a privilege they had to enjoy jurisdic- 
ti m in such places where their seats and 
possessions were. 

3. Pecoliars of bishops, exclusive of the 
jurisdiction of the bishop of the diocese in 
which they are situate. 

4. Pecidiars of bishc^s in their own dio¬ 
ceses, exclusive of archidiaconal jurisdiction. 

6. Peculiars of deans, deans and chapters, 
prebendaries, and the like, which are places 
wherein, hy ancient compositions, the bishops 
have pani^ with their jurisdiction as orai- 
uaries to these societies. 

PECULIA'iS, court of, a branch of the Court 
Af Arches. It has a jurisdiction over all 


those parishes dispersed through the pro* 
vince of Canterbury in the midst of other 
dioceses, which are exempt from the ordi* 
nary’s jurisdiction, and subject to the metro¬ 
politan only. All ecclesiastical causes aris- 
mg within these peculiar or exempt juris¬ 
dictions, are orinually cognizable in this 
court, firom which an appeal lies to the Court 
of Arches. 3 Stm, Com, 431. 

PECUNI.A, propeny money, but anciently 
cattle, and sometiines other goods as well as 
money. 

PECUNIA SEPULCHRALIS, money an¬ 
ciently paid to the priest at the opening of a 
grave, n>r the gooa of the deceased’s soul. 
See Mortuart. 

PECUNIARY, paid or given in money, 

PECUNIARY CAUSES, such as arise either 
from the withholding of ecclesiastical dues, 
or the doing or neglecting some act relating 
to the church, whereby damage accrues to 
the plaintiff towards obtaining a satisfimtion, 
for which he it permitted to institute a suit 
in the spiritual court. 

PECUNIARY LEGACY, a testamentary gift 
of money. 

Peeunia dictfiir h mcus, onmes enim oeterum 
dioitue m animaUbus consistebant, Co. Lit, 
207 .—(Money Cpecuniaj is so called from 
cattle CpecusJ, because the wealth of our 
ancestors consisted in cattle.) 

PEDAGB, money given for the passing of foot 
or horse through any countij. SpeUn, f 

PEDIGREE [per and degrd, Skinner], gene- 
alt^ ; lineage; account of descent. 

PEDlS ABSCIbSIO, cutti^ off a foot; a 
punishment anciently inflicted instead of 
death. FUta, I, 1, r. 38. 

PEDONES, foot soldiers. 

PEERAGE, the dignity of the lord, or peers 
of the reiJm. 

PEER, an equal; one of the same rank. 

PEERS OF FEES, vassals or tenants of the 
same lord, who were obliged to serve and 
attend him in his courts, being equal in 
function ; these were termed peers of fees, 
because holding fees of the lord, or because 
their business in court was to sit and judge, 
under tbeir lords, ef disputes arising upon 
fees; but if there were too many in one 
lordship, the lord usually chose twelve, who 
had the title of peers, by way of distincliooi 
whence, it is said, we derive our common 
juries and other peers. Cowell, 

PEERS OF THE REALM [proceresj, the 
nobility of the kingdom and lords of Parlia¬ 
ment, who are divided into dukes, marquises, 
esris, viscounts, aud barous. They are all 
called peers, because, although there is a 
distinction of dignity among them, they are 
equal in all public actions, as in their votes 
of Parliament, and trial of any nobleman. 
Seiden's Titles of Honour. 

Peers are created either by writ or by 
patent. . Those who claim by prescription 
must suppose either a writ or patent made 
to their ancestors, though by length of timu 
It is lost. The creation by writ, or the 
Queen’s letter, u a summeohs to attend the 
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'^ooae cf Ltrdi, ^ tiie ilyle and tiUt of that 
barony wluch theQoeen is plaased to confer. 
That by intent is a royal grant to a subject 
of any dignity or degree of peerage, llie 
creation by writ is the more ancient way, bat 
a man is not ennobled thereby, unless he 
actually take liis seat in the House of Liords; 
and some are of opinion, that there roust be 
at least two writs of summons and a sitring 
in two distinct Parliaments to eridence an 
hereditary-barony; and therefore the roost 
usual, because the surest way, is to grant 
the dimity by patent, which enures to a man 
and his descendants, according to the limi¬ 
tations thereof, though he uerer himself 
make use of it. 

In cases of treason and felony, a nobleman 
is tried by his peers, but in mere misde¬ 
meanors he .is tried, like a commoner, by 
jury. He cannot be arrested in civil cases, 
al^ough he is not exempted from arrest in 
criminal matters. A peer loses his nobility 
by death or attainder. 1 Bl Com. 227. 

^PEERESS, a lady who may be so m^e by 
creation, descent, or marriage. 

The 20 Hen. VI., c. 9, declares that peer¬ 
esses, either in their owo right or by mar¬ 
riage, shall be tried before the same Judica¬ 
ture u other peers of the realm. This 
statute is said to be remarkable, as being the 
only instance of a legislative explanarion of 
any part of Mogna Charta. 

If a woman, nolile in her own right, 
marry a commoner, she still remains noble, 
and snail be tried by her peers; but if she 
be only noble by marriage, then, by a second 
marriage with a commoner, she loses her 
dignity: for as by marriage it is gained, by 
marriage it is also lust. Yet, if a duchess 
'dowager marry a baron, she continues a 
duchess still; for all the nobility are pares, 
and therefore it is no degradation. A 
woman, noble in her own right, or by a first 
marriage, marrying a commoner, communi¬ 
cates no rank or title to her husband. 
lJtuf.326. 

PEINE FORTE ET JDURE (pressing to 
death), a punishment, now happily abolished, 

a which a prisoner was compelled to put 
nself upon his trial. He was remanded to 
prison, aiid put into a low dark chamber, and 
there laid on his back on the bare floor 
naked, unless where decency forbade; upon 
his body was placed as great a weight of Iron 
as be could bear; on t^ first day he received 
no sustenance, save three morsels of the 
worst bread, and on the second day three 
draughts of standing water that should be 
nearest to the prisonooor, and such wu alter¬ 
nately his daily diet rill he died or answered. 
PELA, a peal, pile, or fort. 

PELES, issues arising from or out of a thing. 
PELFE and PELFRJB, booty; alto the per¬ 
sonal effects of a felon convict. } 

PfiLLAGE, the custom or doty paid for* 
skins of leather. 

PSLLICIA. a pilrit or snrplice. Spelm. 
PELIPARIUS, a leatberseller or skiontr* 
PEliLOTA, the ball of a foot. 


PELLS, clerk qf ike, va officer in the Ex- 
^quer, who enters every seller’s bill on 
the parchment rolls, toe roll of receipts^ and 
the roll of disbursements. 

PELT-WOOL, the wool polled off the ikia or 
Mi of dead sheep. 

PEN, a high mountain. 

PENAL LAWS, those laws which prohibit an 
act, and impose a penalty for the commisooB 
of it. They are of three kinda: jmem 
peewUaria^ pcBua corpofraUet and pome emiii. 
Cro. Jac. 415. 

PENAL STATUTES, those which imposs 
penalties or punishmentt for aa ofience 
committed. 

PENAL STATUTES, acriMS on. The penal- 
ties or forfeitures under these statutes ii 
generally made recoverable by the Crumi, 
or the party aggrieved, or a oommou ia- 
former, as the case may be. 

This remedy is generally designated s 
penal action; or where one part of the 
forfeiture is given to the Grom and ike 
other part to the informer, a popular or fd 
tom action, 

PENALTY, where a certain frasa sum sf 
money is reserved on an agreemeot to be 
paid in case of the non-performance of such 
agreement, it is generally to be coasidefed 
as a penalty, the kgal operation of which ii, 
not to create a forfeiture of that entire turn, 
but only to cover the actual damages ocei. 
sioned by the breach of contract. Wherever 
the payment of a small sum is secured by 
the payment of a much larger sum, it mnit 
be considered as a penalty, and calling s 
sum liquidated damages will not chan|te in 
character as a penally, if upon tbe tree 
. construction of the instrument, it must be 
deemed to be a penalty. 

A general principle adopted in equity ii, 
that wherever a penalty Is inserted merely 
to secure the perfarroauce or enjoyment m 
a collateral object, the latter is considered ai 
the principal intent of tbe Inatromeiit, and 
the penally is deemed only aa aocesaoiy; 
and, therefore, as intended only to secure tbe 
due performance thereof, or tbe damsfre 
really incurred by the non-performance. Is 
every such case, tbe true test by which to 
ascertain whether relief can or cannot be bad 
in equity, is to consider whether coni pe nu 
tion cau be made or not. If it cannot be 
made, then courts of equity will not interfere, 
if it can \ie made, then, if tbe penalty is to 
secure the mere payment of money, coi^ 
of equity will relieve the partjr upon psying 
the principal and interest. If it is to serore | 
the performance of some collateral actor | 
undertaking, then courts of equity will retain 
tbe hillj^ and will direct an issue qaantan ; 
ffmffli/frnrfMt. and when tbe amooit of 
.. daniages la ascertained by a jury upon 
I trial of auch an issue, they will grant relief 
upon the payment of auch damages. ^ 

Courts of equity will not interfere in casre 
of liquidated damages, but will deem tbe 
parries entitled tei fix their pwa q^ors of 
damages. 



Goartt of^aUy will decrre to the oUiiree 
of a hood lotere^t beyond the penalty 
wherever tlie obli^^or has uoreasonaoly de* 
prived him of hta power to enCoroe it, until 
tt is no longer adequate to secure his rights. 
2 Story*s Eg, Juriip. 497. 

PENANCB ipcaUieiUial, an ecclesiastical 
punishment used in the discipline of the 
church, which affects the body of the penitent, 
by whkh he is obliged to mve a public satis¬ 
faction to the church for the scandal he has 
given by his evil example. 8o in the pri¬ 
mitive times, they were to give testimony of 
their reformation before they were re-admit¬ 
ted into the Christian society. In the case 
of incontinence, the offender is nsuaily en -1 
joined to do a public penance in the parish 
church, bareheaded and barefooted, in a 
white sheet, and to make open profesrioo of 
his crime in a prescribed form of words, 
wliich is augmented or moderated accordiog 
to the quality of the offence and the discre¬ 
tion of the Judg^ So in smaller faults and 
scandals, a public sstisfaciion or penance, 
as the Judge shall decree, is to be made be¬ 
fore the lunister, churchwardens, or some 
of the parishioners, respect being had to 
the quHlity of the offence and circumstances 
of the fact; as in case of defamation or lay¬ 
ing violent hands on a clerk, or the like. 
And as these censures may be moderated 
by the Judge’s discretion, according to the 
nature of the offeoce, so also they may be 
totally altered by a commutation of penance i 
and this bas been the ancient privilege of 
the ecclesiastical Judge to admit that an 
oblation of a sum of money for pious uses 
shall be accepted in satisfaction of public 
penance. But penance must be first en¬ 
joined before there can be a commutation; 
or otherwise it is a commutation for nothing. 
Godolpk, Reperi. CanoUj app. 18. 

'Fbe punishment of peine forte et dure was 
penance. 4 B. C. 32d« 

PENDENTE LITE (during litigation). 

An administration is sometimes granted 
when a suit is commenced in the ecclesiasti¬ 
cal court touching the validity of a will. 

An iigunctioo will be granted to restrain 
a party from making vexatious alienations 
of real property penoeute Uie, 

Peudente Jite nihil innovetur, Co. Lit. 344.— 
(Daring a litigation nothing new should be 
introduced.) 

PENBRARIUS, an en!*ign bearer. 

PENITENTIARY HOUSES, piisons, where 
ciicninalB are confined to hard labour. 19 
Geo, III ,9 e, 74. 

PENON, a standard, banner, or ensign car¬ 
ried In war. 

PENSAM, the full weight of twelve ounces. 

PENSION, an allowance made to any one 
vrithottt an equivalent. 

The duty upon offices and pensions is a 
branch of the Crown’s extraordinary reve¬ 
nue. It consists in an annual payment 
(over and above all other duties) out of all 
salaries, fees, andjperauirites of offices and 
persons, payable by tnt Crown, exceeding 


I the value of KXW. per annum* 31 Qeo. XL, 
c. 1 A 2 Fief., c. 2. 

Bv 6 Anne, c. 7, and 2 Geo. I., st. 2, 

! c. 5o, DO person haring a pension under the 
Crown during pleasure, or for any term of 
jreari, is capdle of being elected or sitting 
in the House of Commons. 

Taking a pension from amr fordg^ prince 
without the consent of the Crown, is an of¬ 
fence against the government, and punish¬ 
able by fine and imprlsonmenL 

PENSION OF CHURCHES, certein sums 
of money paid to clergymen in Uen of 
tithes. 

A spiritual person may sue in the spiritual 
court for a pension originally grants and 
confirmed by the ordinary; but where it is 
granted by a temporal person to a clerk, be 
caonot I as if one grant an annuity to a par¬ 
son, he must sue for it in the temporal 
courts. ' Cro, BUm. 675. 

PENSION OF THE INNS OF COURT, an 
annual payment made by each member, to 
the houses. Also, that which in the taro 
Templet is called a parliament, and in Lin¬ 
coln’s Inn a council, is, in Gray’s Inn, 
termed a pension, being usually an assembly 
of the members to consult of the affairs of 
the society. 

PENSIONER, one who is supported by an 
dlowaiice at the will of another; a depend¬ 
ant ; be who receives an annuity from go¬ 
vernment. 

Also, a band of gentlemen who attend u 
a guard on the roym person. It was Insti¬ 
tuted in 1539; each gentleman has an al¬ 
lowance of IfiCi/. per annum, and two horses. 
This baud b uow called the Honorable Body 
of Gentlemen at Anns. 

PENSION-WRIT, a process issued against a 
member of an inn of court, when Im b in 
arrear for pensions, commons, or other 
duties, &c. 

P£NTE(X)STALS, pious oblstions made at 
the feast of Pentecost by parishioners to 
their priests; and sometimes by inferior 
churcbes or parishes to the principal mother 
church. xbey are also called WhiUun- 
fartbings. 

PENTONVILLE PRISON, a place which b 
provided lor the confinement of male con¬ 
victs under sentence or order of transporta¬ 
tion, until they shall be transported, or 
entitled to their freedom, or removed to 
some other place of imprisonment. It b 
under the government of commissioners, to 
be appointed by her Majesty’s council, wbp 
are to form a body corporate, by the name of 
**The Commissioners for the GovernmenC 
of the Pentonville Prison and power it 
conferred on them to hold meetings, qnd 
make rules, subject to the approbation of a 
principal secretary of state, and with the 
like approbation to appoint officers, con- 
sbtiug of a governor, chaplain, medietd offi¬ 
cer, and such others as may be found neces¬ 
sary. Tlie commissioners must, from time 
to time, ^»point one or more of themselves 
to vblt the prbon during the interval be- 
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tween their meetings, ami, if they think fit, 
mav delegate power to such risitora to make 
orders in cases of pressing emergency. The 
commissioners most make annual reports to 
the Secretary of State as to all matters re¬ 
lating to the prison. Its discipline and man¬ 
agement, which reports shall afterwards be 
laid before Parliament. 5^6 Viet., e. 29. 

PEOPLE, the subjects of the Kingdom, 'fhey 
are either aliens, denizens, or natires, and 
these are either clergy or laity, whidi last 
are either cirU, milita^, or maritime. 

PER AND POST. To come in in the is to 
claim by or through the person entitled to 
an estate; to come in in tne post, is to claim 
liy a paramount and prior title. 

PERAMBULATION, a travelling through or 
over. 

Perambulation of parishes is to be made 
by the minister, churchwardens, and parish¬ 
ioners, by going round the same once a-year, 
in or about Ascension week; and the parish¬ 
ioners mav well justify rang over any man’s 
land in their perambmation, according to 
usage, and it is said, may abate all nuisances 
in &eir wav. Cro. Eiis, 441. Manors are 
also perambulated. 

PERAMQULATIOXE FACIENDA, a writ 
which lay where an^r encroachments have 
been made by a neighbouring lord, &c.; 

' the sheriff perambulates or setrles the 
bounds.. B<|uity grants commissions to 
perambulate. 

Actions upon writs of perambulation were 
authorized in Scotland, by the act 1597, 
c. 79, to settle the bounds of disputed pro¬ 
perties adjoining each other. 

PERANGARIA. See Angaria. 

PERGA, a perch of land. 

PER CAPITA (through one’s own right). 

PERGAPTURA, a place in a river properly 
banked for the better preserving and taking 
of fish. 

PERCH, a measure of land, consisting of five 
yards and a half of the standard measure. 
6 Qto. IV, c. 74. 

PER, GUI, and POST, writs of entry, which 
are abolished. 

PERD1NG8. men of no substHnee. 

PERDONATIO U PLAGARIiE, a pardon for 
a man who, for contempt in not yielding 
obedieni^e to the process of a court. Is out 
lawed, and afterwards of his own accord 
surrenders. Rep. Grip. 28. 

Pereat vnus nepereani omnes.—(Let one perish 
lest all perisL) 

PEREMPTORY [pertmere, Lat., to cut off], 
final and determinate. 

PERE.V1PTORY CHALLENGE, an arbitrary 
and capricious species of challenge to a cer- 
tiun numlier of jurors, without showing any 
cause. 

This privilege is granted to a prisoner in 
criminal cases, but denied to the Grown by 

* 6 Geo. IV., c. 60. In treason a prisoner 

' can challenge without cause thirty*five 
jurors, and in felony twenty.* 

PEREMPTORY DAY, a precise timetwhen 
boskiess ’by rule of court Is to berspokhn to; 


but if it cannot be spoken to then, theeooit, 
at the prayer of the party concerned, wffl 
give a further day without prejudice to him. 

PEREMPTORY MANDAMUS, a lecoad 
mandamus which issbes where a return hsi 
been made to the first writ, which is fimnd 
either insoffident in law or false in Bet. 
To this writ no other retam will be adimt- 
ted but a certificate of perfect obedieaoe 
and due execution of the writ. See Man¬ 
damus. 

PEREMPTORY PAPER. In the Qaen’i 
Bench all rules enlarged rill the fii^owint 
term and rules for new trials, which staod 
over from one term to another, are set does 
in what u called the peremptory paper; or 
for the first day of the term, and the aaoie 
for every following day, until the whole shall 
be disposed of. A Ust of them shall, after 
every term, be posted in the offices, both on 
the Crown and civil side, specifpng the par* 
ricnlar days on which riie respedive monoos 
are to come on ; and a copy of sneh lists 
shall be delivered to each of the Judges the 
day before the beginning of term, l^veof 

I the court must he obtained to postpone a 

I motion or enlarge a rule. Chit. Arch. Pnc. 
96. 

PEREMPTORY PLEAS or WiEAS IN 
BAR, those which are founded on some 
matter tending to impeach the right of ac¬ 
tion itself 

PEREMPTORY RULE, a defendant, if he 
wish a plmntiff to declare, should obtain 
from one of the masters, upon connsel's 
signature, a peremptory rule to declare, 
within a certain time, which rule is absolnte 
in the first instance. It prevents a plabtiff 
from taking out more rules for rime to 
dare. If the [iluntiff do not declare within 
the time so limited, the defendant may, after 
a four-day written demand of ded«ritiott, 
sign judgment of lum pros. R. H., 2 Wm. 
IK., r. 39. 

PEREM PTORY UNDERTAKING, thccoort. 
as a matter of indulgence, will, in some 
cases, set aside a nonsuit upon payment of 
costs, and a peremptory undertakbg to irj, 
at the fiext sittings or assizes, where the 
plisntiff has been nonsuited on account of 
the non-attendance of his witnesses, or the 
like. 

PEREMPTORY WRIT, a class of origiasl 
writs^. 

Perfectum est cut niAt7 deest secundum sea va- 
feetionis vel natures modum. Hob. 151.-** 
(That is perfect which wants nothing, sc- 
cording to the measure of its perfecrion or 
nature.) 

Periculosum est res novas et umsUatasis^ 
cere. Go. Lit. 379.—Gt is dangerous to in¬ 
troduce new and unusual things.) 

Periculosum existimo quod bonorum mrersn 
wm eomprobatmr exemplo, 9 Co. 
think that dangerous which Is not warranted 
by the example of good men.) 

Pericuhan ret vendstes, noiuiMi iradUa, td 
myiforB.—<The risk of a thing sold, and not 
yet delivered, is the purchasers.) 
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PERINDB VALERE,» dispensation granted 
to a clerk, who, being derectire In capacity 
for a benefice or other ecclesiastical fiinc* 
tk)D, is de facto admitted to it. Gftfis. 87. 

PERINDINARB, to suy, remun, or abide 
in a place. 

PERIPHRASIS, circamlocntion; nse of many 
words to express the sense of one. 

Perjuri tmt yw servatii vertu jnramtnii 
p'mtU shm earum y«l accfprwnf. 3 Inst. 
166.—(They are periared, who, preserring 
the words of an oath, deceire the ears of 
those who receive it.) 

PERJURY, an offence arainst poblic Jusdce, 
being a crime committed when a lawful 
oath is administered by any that has autho¬ 
rity, to any person in any judicial proceed¬ 
ing, who swears absolutely and falsely in a 
natter material to the Issue or cause in 
question. Also, a false oath taken in cer¬ 
tain cases, not of a judicial kind, shall be 
deemed to amount to perjury, and be visited 
by the same penalties. 

A mere voluntary oath, that is, an oath 
administered in a case for which the law has 
not provided, is not one in which peijury 
can be assigned; for such a proceeding is 
not required, so nmther is it protected by 
the law. But voluntary oaths are now pro¬ 
hibited by 6 & 6 Wm. IV., c. 62, which pro- 
vides that a certain form of declaration may 
he siibstitnted for them, and that any party 
falsely making such declaration, snail be 
guilty of a misdemeanour. 

It IS neceaaary, lo order to constitute the 
offence of perjury, 

1. That the false oath be taken wilfully, 
t. e., with some degree of deliberation, and 
committed nudo ofitnio. It mast be positive 
and^ ahsotnte, not merely owing to surprise 
or inadvertency, or a mistake of the true 
state of the question. 

2 . The oath must be taken either in a 
jadicUl proceeding, or in some other public 
proceeding of the like nature. 

3. It must be taken before persons lawfully 
authorized to ad minister. 

4 It mutt be taken by a person sworn to 
depose the truth. 

5. The path mast be false, althoifgh it is 
not material if the person who swears it 
know nothing of it. 

6 . It most be taken absolutely and directly, 
therefore if a man only swears us he thinks, 
remembers, or bclievep, he cannot be guilty 
of peijury; but otherwise, if he swear that 
lie beiifTes a fact to be true, which he may 
know to be false. 

7. The thing sworn ought to he in some 
Way material, for if it lie wholly foreign to 
ihe purpose or immaterial, anil neither per¬ 
tinent to the matter in question nor tending 

aggravate or exteiiuatp the damages, nor 
likely to induce the jury to give credit to the 
snbstantial part of the evidence, it cannot 
amount to perjury, because it is wholly in- 
•igntficanl. 

8 . ft is not material whether the false oath 
were credited or not, or whether the party in 


whose prejudice it was taken was In the 
event damaged by it, fur the prosecution is 
not grunnded on the damage to the party, 
but on the abuse of public justice. 

Soliomation of peijury is the offence of 
procuring another to wke such a false oath 
as constitutes peiju^ in the principsK 

In prosecutions for peijury there can be 
no conviction except on the oath of two 
witnesses, though it will be snflScleut that 
the peijury be directly proved by one witness, 
and corroborative evidence on some par* 
ticnlar point be given by another; and when 
the alleged peijury consists iu the defen¬ 
dants having contradicted what he himself 
s«vorc on a wmer occasion, the testimony of 
a single witness in snppurt of the defendant’s 
own original statement will snppoit a con¬ 
viction. By 23 Oeo. II., c. 11, any Jud^ 
of assize, while the court is sitting, or within 
twenty-four hours after, is empowered to 
direct a witness to be prosecuted for per¬ 
jury; and It is provided that in an indictment 
for perjury or subornation, it shall he snf- 
firient to set forth the substance of the 
oflience. 

Peijury and subornation are both mis- 
demesiionrs, and their punishment, at com¬ 
mon law, is by fine and imprisonment. But 
the following statutes have enacted additional 
pttniihiiients. By 6 Eliz,, c. 9 (made per- 
petnal by 29 Eliz., c. 5, $ 2, and 2h Jac., 
c.28,$ 8), the offender,if indicted for peijury, 
may be imprisoned lor six months and fined 

201., and if indicted tor subornation may be 
fined 401., and in default of p^ment, impri¬ 
soned for six months. By 2 Oeo. 11., c. 25, 
f 2, be may also in either case be transported 
or sent to the bouse of correction, with hard 
labour, for seven years. And by 3 Oeo. IV., 
c. 114, the offender may be sentenced to 
Imprisonment, with bard labour, for any 
term fur which he may be lawfully impri¬ 
soned, either in addition to or in lieu of any 
other punishlueut. 

The following statutes relate to perjury in 
particular esses; government annuities, 48 
Geo. 111., c. 142, §§4, 22; 52 Oeo. 111., 
c. 129, 6§ 2, 7; exchequer bills, 51 Geo. 

111., c. 15, §§ 9, 10; stamps, 55 Oeo. III., 
c. 184, §§ 52, 53; customs, 3 & 4 Wm. IV., 
c. 51, H 28, 29; excise, 7 6; 8 Geo. IV., c. 
53, H 29, 30, 31; naval stores, 39 & 40 
Oeo. 111., c. H9p $30; quarantine, 6 Oeo. 
IV., c. 73, § 29; pilotage, 6 Geo. IV., c. 125, 
f 80; vessels carrying passengers, 43 Geo. 

111., c. 56, $ 20; bankrupts, 6 Geo. 1V., c. 
16, $ 99; 5 A 6 Viet., c. 122, $81; insolvents, 
7 Geo. IV., c. 57, § 71; I & 2 Viet., c. 110, 

100; registry acts, 2 & 3 Ann., c. 4, §§ 18, 
9; indosure act, 51 Oeo. III., c. 1(^, § 
43; elections, 2 \Vui. IV, c. 45, § 58; 5 & 6 
Wm. IV., c. 76, $ 34; naval aud miliiarv 
pay, &c., 11 Oeo. IV., and I Wm. IV., c. 2^, 
§§ 85, 86 ; 7 Oeo. IV., c. 78, $ 29; slave 
tnde, 5 & 6 Vict., c. 42, $ 7* 

If peijury be committed in a spiritual 
cause, the spiritual Judge has authority to 
Inflict canonical punubment, and prohibition 
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will not go. Bat the Judge ctmiot ponish 
pro MohUe auitiuoi and toe party grieved 
by such peijury must recover his dLoages 
at the common law. 

In Scotland the punishment of peijury 
is directed by statute, the last of which, 
1555, c. 47 , declares peijury to be punish¬ 
able by co^scation of movables, pierdng 
the tongue, and infamy; to which the Judge, 
in aggravated cases, may add any other 
penaJl^ that the case seems to require.. By 
the same act, aubomadoo of peijury is 
puninhable as peijury. 

PE^RMISSJVE WASTE, the neglect of neces¬ 
sary rraairs. 

PERMIT, a license or instrument granted by 
the officers of excise, certifying that die 
excise duties on certain goods have been 
paid, and permitting their removal from 
some specified place to another. The acts 
relative to permits were consolidated by the 
2 Wm. IV., c. 16, The commissioners of 
excise provide moulds or frames for making 
the paper used in the printing of permits 
which have the water marx, ** Excise 
Office,” visible in its substance; and the 
counterfeiting of such frames or paper, or 
the having the latter in one’s possessbn 
without being able satisfactorilv to account 
for it, are felonies, punishable oy transpor- 
tation. Permits are not delivered except on 
the receipt of ” request notes,” specifying 
the places from ana to which the goods gre 
to be conveyed. A penalty of 500/. Is to be 
imposed on all persons counterfeiting ” re¬ 
quest notes,” or fraudulently procuring or 
misapplying permits; and all goods for the 
removal of which permits are necessary, if 
the? be removed without them, are to be 
forfeited, and the various parties engaged In 
their removal are to be each amerce in a 
penalty of 200/. It is needless to dwell on 
the extreme inconvenience that would result 
. from such regulations were permits In ex¬ 
tensive use. But such is not the case; and 
they are now wholly dispensed with, except 
in tlie case of a very few articles, McCul- 
loch'i Cnmm, Diet, 

PERMUTATJONE, &c., a writ to an ordmary 
commanding him to admit a clerk to a bene¬ 
fice t^n exchange made with another. 
Beg. Grig. 307. 

PERMUTATION or BARTER, the exchange 
of one movable subject for another. 

PER MY ET PER TOUT (by the half and 
the whole). 

PERNANCY [prsiidre, Fr., to take], the 
tnking or receiving any thing. 

PERNOR, he who receives the profits of 
lands, &c. 

PER PAIS (by the country). 

PBRPARS, a part of the inheritance. 

Perpetua tea et/, n utta m legem kummum ae 
poiUwam perpetuam e$$e: et claiumla gum 
abrogationem eoeludii, ab initio non valet. 
Bacon.—(It is an everlastum law, that no 
positive and human law shall be perpetual; 
and a clause which excludes abrogation Is not 
good from its commeuctment.) 


PER 

PERPETUAL CURATE, a pewmisot m. 
nister in holy orders, who is chaigvd with 
the cart of souls, and entitled to wnohuKst 
for his services. 

By 1 & 2 Wm. IV., c. 38, c^hss sr 
chapels built and endowed by paAkshi 
Individuab, shall have districts ungnti lo 
them, and be deemed perpetual cttiidei, 
and the right of nomination thereto ihill he 
vested In the person so bnildii^ sad cs- 

FERP^UATINO TESTIMONY. AUUn 
Chancery is frequently filed for the poipoie 
of preserviiig testimony when it is ia dufcf 
of being lost, before the matter to which it 
relates can be made the subject of jodiciil 
investigation. This sort of bill is most fre- 
quent when lands are devised by will imj 
from the heir-at-law; and the deviieCf ii 
order to perpetuate the testimooy of tn 
witnesses to such will, exhibits a hill ii 
Chancery againtt the heir, and sets forth the 
will verbatim, therein suggesting the 
heir is iaclined to dispute its vslidhv; lod 
then the defendant having answered, they 
proceed to issue, as in other cases, ud 
examine the witnesses to the will; after 
which the cause is at an end withoot pp* 
ceeding to any decree no relief 

E d by the bill; but the heir isentitledto I 
»sts, even though he contest the wilL j 
This is what Is usually meant by proviig 1 
will in Chanceiw. 

As to the rignt to muotain a bill to pa- 
petuate testimony, there is no ditiinctioa 
whether it respects a title or claim to red 
estate or to personal estate, or to mere ptf- 
sonal demands, or whether it is to be om 
as matter of proof in support of the plali- 
tiff’s action, or as matter of defence to repel 
it. And the bill will lie not only in esses d 
a private penalty or forfeiture without waiv* 
i(^ it, where it may lie waived, as in cases 
of waste or of the forfeiture of a lease, bat 
also lo cases of public penalties, such as for 
the forgery of a deed, or for a fraoduleni 
loss at sea. 

A plaintiff desiring to perpetuate evidescei 
roust show by his bill that he has sooe 
interest in the matter, and that it may be 
endangered if the testimony in support of ft 
be lost. If the interest be a preseoi vested 
one, it if immaterial how miimte sui^ is- 
terest may be, or how distant the pMibility 
of its coming into actual poasessioa snd 
enjoyment may be. 

By 5 & 6 Viet., c. 69; § 1, after redttoy, 

” that it is expedient to extend the mesM w 
perpetuating testimony in certain 
18 enacted, " that any person who would, 
under the circumstances alleged by him to 
exist, become entitled upon the happe^ 
of any future event, to any honor, ufie, 
dignity, or office, or to toy estate or ial^ 
in any property real or nersonal, the n^t 
or claim to which cannot Vy him be broufht 
to triid before the happening of such ev^f 
shall be entitled, from and after thajiwsf 
of this act, to file a bllilii tbtH%lll^^‘ 
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ChiDcery to perpetoata uiy tettioumY wUch 
jMj be material for establishiDip aoch claim 
or ri/(bt; aod that all laws, roles, and refpi- 
Utioas not contrary to the proYisions of Uiis 
set, now in force or in ose in suits to per¬ 
petuate testimony, or respecting depositions 
taken in such suits, or the punishment of 
fwijury committed in making; such depo¬ 
sitions, shall be in force, and used and 
applied in all suits to be instituted under the 
autliority of thb act, and in respect to depo- 
litioBs twn in such suits.’* I 

It is enacted bjr § 2, ** that in all suits 
which may be insotuted under the antbority I 
of ^is act» touching any honor, title, 
<)i^i^, or office, or any other matter or 
thing m which her M^esty her heirs or sue- 
ceisors may hate any estate or interest, it 
shall be lawful to make the Attorney (General | 
for the time being a party defendant thereto 11 
sod thM in all proceedings in which the 
depositions taken in any such suit in which 
the Attorney General for the time being 
wuso made a d^endsnt, may be offered in 
eridence, anch depositions may be adinUsible 
Dotwilhstaoding any objections to such depo- ^ 
sitions upon the ground that her Majesty her 
heirs or successors were not parties to the 
suit io which such depositions were takei^.” | 

Bills to take testimony de bem§ esie, are 
sometimes confounded with these bills. But 
tlure is a broad distinction beUfcen them. 
Bills to perpetuate testimony can be brought 
by persons oiilv who are in possession under 
their title, and who cannot sue at law, and 
thereby hare an opportunity of examining! 
their witucssea in such suit. But bills to 
tike testimony d$ beae ewe, may be brought 
not only by persons in possession, but by! 
pereons who are out of possession, in aid of 
the trial at law. Also these bills can only 
be brought when an action is depending, 
snd not b^ore. See Da aava assa, luTaa- 
aOOATOBT. 

The bill must state that no action can be 
immediately brought, otherwise it is demur-1 
rsble. The court will not permit the depo- 
litioos to be published except in support of, 
n suit or action, and then only after the 
death of a witness, or in case of his being 
Uik or incapable of travelling, or being 
prevented by accident from attending to be 
examined. Tbe defendant is eutiued to| 
exsipine witnesses under tbe plaintiff’s com- i 
mission. If the hill is sustained, and the 
testimony is taken, the suit terminates with 
the examination, and of course is not brought I 
to s hearing. The defendant is then enti¬ 
tled to apply by motion as of course, for his I 
costs, upon the simple allegadon that be did I 
^t examine any witnesses. 1 Madd* Ck. j 
^rsc. 263; 2 StofyU Eq, Jwriip, 661; 

Pfeod. c. viL I 

perpetuity, duration to all futurity; ex- 
^ption from intermission or ceasing. It is 
<Miioas in )aw, destructive to tbe common¬ 
wealth, aod an impediment to commerce, by 
preventing the wholesome circulation of 
proper^. See AcoomuiiAtion. 


PER QUAS SBRVITIA, ajudidal writ iiramg 
from the note of a fine, aud lay for cognisee 
of a manor, seigniory, chief rent, or other 
services, to compel him who was tenant of 
the land at the time of the note of tbe fine 
levied, to attorn unto him. 0. JV. E. 166. 

PERQUISITE, somethiug gained by a place 
or office over and above the staM wages & 
anything gotten by industry or purchased 
with money different from that which de¬ 
scends from a father or ancestor! also, 
fines of copyholds, heriou, amerciaments, &c. 

PERQUISITOR, a searcher. 

PER QUOD (whereby), a phrase made use of 
bj a plaintiff in bis declaration, in tbe aver¬ 
ring of particular damage to have happened, 
without which an action would not have 
been maintainable. 

Per roltoaw pervtmtwr ad legiimam rafsoaesk 
Lit. § 386ii^By reasoning we come to legal 
reason.) 

PERSON, a man or woman | the state or con¬ 
dition whereby one man differs from an¬ 
other. 

Persons are divided into, 1, nataralp such 
as God formed themt and 2, artificials such as 
are devised by human laws for purposes of 
society and j^vemment, who are called 
corporations or bodies politic. 1 JBf. Com. 
123. 

Permma eoi^juneta eeqaiparabir mtereae prth> 
prio. Bacon.—(A person* united equals 
one’s proper interest.) 

Penond rwtt, mergitur percima daeit, Jeok. 
Cent. Iw.—(The person of duke meiges in 
that of king.y 

PER^N^LE, tbe being able to hold or 
maintain a plea in court; also, capacity to 
take anything granted or eiven. Plawd. 27< 

PERSONAL, any movable thing, either living 
or dead. 

PERSONAL ACTION, one brought for the 
specific recovery of goods snd chattels, or 
for damages or other redress, for breach of 
contract, or other injuries, of whatever 
description, the specific recovery of lands, 
tenemenu, and hereditaments only fx- 
cep^d. 

Personal actions are divided Into two 
classes; 

I. Ew eoiUractu, comprehending— 

(a) Promises, or ascumpeit, 

(b) Debt. 

(c) Covenant. 

(d) Account. 

(c) Annuity. 

(f) Scire facia$> 

(g) Detinue, See Walker v. Needham^ 
3 Man. & Gr. 55. 

II. Ex delicto, comprehending 

(a) Case. 

(b) Trespass. 

(c) Replevin, the practice of which is 
peculiar, aod is given under the head Re- 
pleviD.” 

(d) Trover. 

The following is a sketch of the mode of 
proceeding in personal actions, excepting 
replevin: which see. 
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The 2iid sec. of 1 & 2 Viet., c. 110, enacts, 
that all personal actions in any of the supe¬ 
rior com in on law courts at Westminster 
aball be commenced by writ of summons. 

Now these are the particulars to* be 
attended to in the preparation of a writ of 
summonsIt should be addressed properly 
to the defendant, setting forth bis true 
Christian and surname in full, or if the 
action be brought upon a bill of exchange 
or other written instrument, then in the 
same manner as he is therein designated, 
either by initials or contractions. The de¬ 
fendant’s residence, or supposed residence, 
mnst be mentioned for the purpose of har¬ 
ing a copr of the writ served in the county 
into which the writ is issued; but it is not 
necessary to state either the number of the 
defendant’s house, or the parish. When a 
plaintiff is suing or a defendant is sued as 
executor, administrator, or assignee, it is not 
necessary to describe him as such in the writ, 
though, I apprehend, in order to render a 
defendant executor or administrator liable 
for a dewutavit, i, c., the wasting of his 
testator’s goods, be should be described in 
his representative character. A plaintiff in 
a ^ tarn action needs not to be so de- 
senhed. Qm tarn, or popular actions, are 
informations exhibited against any person 
on a penal statute, at the suit of the Queen 
and the party who is informer, where the 
penalty for the breach of the statute is to be 
divided between them. All the plaintiffs 
and all the defendants must be inserted in 
one writ, and, if there are several writs into 
several counties, all the parties should be 
named in each. The form of action must 
be set forth: the following are the most 
usual forms of action*—on promises, of debt, 
of covenant, of detinue, on the case, of tres¬ 
pass. The writ is tested, t. c., witnessed in 
the nsme of the Lord Chief Justice; or Lord 
i /htef Baron of the court out of which it is 
issued, and dated ot tlie day of its issuing. 
The memorandum subscrilied fixes the da- 
ration of the writ, and provules that it is 
to be served within four calendar months 
from and including the day of its date, and 
not afterwards. The memoranda to be in¬ 
dorsed are the name and place of abode of 
the attorney suing it out, and if he sue it out 
as agent, then the name and place of abode 
of the attorney for whom he is agent, or if 
sued out by the plaintiff In person, then 
with his full name and address. Where the 
action is for a debt, the ilebt and costs must 
be also endorsed. The writ being thus pre¬ 
pared, is then sued out: a prmeipe for the 
oHice is made, and this is lodged with the 
proper officer, who signs and seals the 
writ. If at this stage of the case, the writ 
is found to be incorrect in any of the par¬ 
ticulars just described, it can be made correct 
and resealed before service. A copy of the 
writ mult be penonaHy served upon each 
defendant within the county in which the 
defendant is described in the writes residing, 
or within two hundred yards of its border, by 


any person capable of reading or wiiting, ind 
at any time of the day (Sundays excepted), ‘ 
and the original writ must be shown to (he 
defendant, if he require it: personal service 
will be dispensed with if the defeodant’i 
attorney endorse on the writ an uoderukisf 
to appear to it in due time, or if an aetionbe 
against the printer, &c., of a newipsper, the 
copy may be left at the place set forth in the 
declaration of piwrietorship, lodged it 
Somerset House, ^rvice on the hoibiid 
alone, or an officer of a corporatioD, will be 
sufficient. Within three days after terrice 
of the writ, the party who served it nsd 
endorse upoo it the day of the week, 
month, and year of such service, othemiie 
the plaintiff could not enter an appesn&ce 
for tne defendant. 

If the plaintiff, after service, diMovertij 
irregularity in the writ, he should give 
defendant notice not to appear to it, isd 
issue another; or, if the defendsnt hivt 
appeared, the plaintiff should also lendrr 
him his costs. If the defendant discover isv 
irregnlarity, he should apply to the court or 
a Judge to set the irregular procetdiiigisid<i 
upon the proper affidavit. 

If the defendant or any one of then be 
not served within the four calendar moatbi, 
the writ must be continoed by an olisr writ, 
which is in the same form as the origisal 
writ; but after the words “we commisd 
yon,” the words “as before” areiaserted; 
and the aUoM may be continued by i pAviev 
writ, but Instead of the words “as before,*' 
the phrase “ as often we have coinmsnded 
you” is Inserted. Concurrent wriu miy 
also be issued against the tame defeadioi 
into different counties, when the defradsitl 
appears to be restless, and is contiooally 
going from one county into another; butosly 
the costs of one writ will be allowed. 

The defendant baa eight days to enter » 
appearance for himself after service; sod if 
he do not do so, the plaintiff may, on tbe 
ninth day, enter an app^rance for him, 
sfff/., i. e'., secmufoifii sfaftils amdoriiatem. 

For Instance, suppose a dcfcndaoi be 
served on a Wednesday, he has till the next 
W^ednesday inclusive to enter an sppetr- 
ance; the plaintiff can do so on the Than- 
day morning. 

The appearance is thus entered, snd 
appearance piece is filled up with the nwrt 
of the parties, acconling wiih the “ 
this manner; if it be entered by the pWntio, 
then the words “ accoiduig to the sistuic, 
are added, and an affidavit of the Mrvi^f 
the writ must be annexed; it is then Mgw 
with tlie proper officer. ITic^ entry of the 
appearance by the defendant b a waiver of 
all irregularities (if any) in- the writ sod 
service. 

It M sometimes the case that a dwen®#* 
keeps out of the way to avoid service of • 
writ; and then, in order to entiue the 

E laintiff to a distriiiffas to compel appcsisseer 
e must have proceeded in thb sMSBer: 
two several applicitioni should be msw " 
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(be defeniant’t ■cfUal or latt ploco of abode 
oa two ditfereot days or occasions, and that 
00 esck of such occasions yon should ap¬ 
prise the person whom you see of the na¬ 
ture of your busincM, and say that you 
will call affain on a future dar, naming the 
tiiof, thus endeatooring to see tne defendant, 
sod 00 the last occasion, a copy of the writ 
of sominoiu most be left; such hicU must lie 
collected, so as to enable the person making 
the aecessaiw affidavit to swear that he 
believes the aefendant keeps out of the way 
to avoid such service. If his residence be 
uokoown, it most be sworn that the party 
hu used his utmost endeavours to serve 
Lim. 

Writs of diitrimjfas are granted for two pur¬ 
poses, but not in the alternative. For instance, 
if the defendant be in this country, and he 
cunot lie served, the application for the 
disiringai moat be to compel his appear- 
aare; but if he be out of the countrv, tlie 
application must then be for an outlawry. 
The order for the dtrfr^at is thus obtained: 
io term time by delivering a brief to counsel, 
with the affidavit ** to move for a ditirirngaM 
to compel the defendant’s appearance.” 
The rule is absolute at once. In vacation, 
bv laying the affidavit before a Judge at 
chsiobers, and upon bis approval, he makes 
the order, 'Fhe diitriugai u issued exactly 
like the aammuna, but you must produce 
the rule or order to the officers signing 
and selling the writ. The form of a dls- 
trugu diflfera from the summons in its 
being sddressed to the sheriff of the county 
in which the defendsnt’s place of abode is 
iitoited; in its being made returnable in 
term, not being less than fifteen davi after its 
fesfe, beari^ date on the day of its issuing, 
and io the form of the notice at its foot. The 
ubiervatioiis ^ as to the irregtdarity of the 
iMimmont^ will be applicable to this writ. 
The sheriff executes the writ through bis 
officer, who distrains upon the defendant’s 
goods sod chattels to the amount of 40s., or 
less, if he have no more, delivering to the 
defendant a^ copy of the distruigas or leaving 
(t St hb reaideoce. On the ninth day after 
the return of the dutrimgaSf search if defen- 
appeared, and if he have not, the 
plaintiff can enter an appearance for him 
without affidavit or leave from the court. 
If the sheriff cannot execute the dittringa$, 
direct him to return it worn e$t taosnfirs and 
Mib 6 om ; on the ninth day after the return, 
March if defendant have i^peared, and if 
Doi^ then upon an affidavit of the sheriff's 
return, and that diligent means were used to 
ttecute the dUtringatt and that defendant 
keeps out of the way to avoid service, the 
court or a Judge will make an order to adlow 
the plaintiff to enter an appearance for the 
defendant. 

It b sometimes advbable to hold the 
defendant to ball, the practice relating to 
which haa undergone great alteration under 
the 1 & 2 yict., c. 110. Great roisappre- 
beniion exists as to the operation of thb act. 


) 

Now, arrests with reference to thb act are of 
two sorts; one, on mesne process, t. e., 
arresting a defendant in the first ini^tance so 
as to hold him to bail to abide the event of 
the action, unless be settle the demand: the 
other, arresting defendant in execution,- 
after plaintiff has obtained a judgment, for 
satisfaction of such judguieut aud cause of 
action. 

Arrest upon mesne prncem is aboli»Iied 
by this act, eacepi a plaintiff in any action in 
any of her Majesty’s superior courts at West¬ 
minster, in which the defendant is now 
(s. e., at the time the act came into opera¬ 
tion, October 1, 1838,) liable to arrest, 
whether upon the order of a Judge, u was 
always the case in trover, or without such 
order, shall, by the affidavit of himself or of 
some other person, show to the satisfaction 
of a Judge of one of the said superior courts, 
that such plaintiff has a cause of aciioa 
against the defendant to the amount of 20/. 
or upwards, or has sustained damage to that 
amount, and that there U probable cause for 
believing that tbs defendant b about to quit 
England unless be be forthwith appre¬ 
hended, it shall l>6 lawful for a Judge, by a 
special order, to direct that such defendant 
shall be held to bail for such sum as such 
Judge shall think fit, not exceeding the 
amount of the debt or damages. Thb order 
may be made at any stage of the proceed¬ 
ings liefore final judgment. 

The practice on the part of the plaindff b 
as follows: sue out a writ of summons, 
which needs not be served until after the 
arrest—prepare the necessary affidavit— 
when sworn, annex a copy of the writ of 
summons to it, and lay It before a Judge at 
chambers, who, if satisfied, will make an 
order to bold the defendant to bail; then, 
within the time mentioned in this order, 
prepare a writ of capias. It is addressed to 
the sheriff of the county in which the defen¬ 
dant resides; but if the sheriff be an inter¬ 
ested party, it Is then directed to the other 
sheriff alone, if there be two, if not, to the 
coroner; but if be be interested, then to 
persons nominated by one of the muters, 
usually called elizors. If the writ is issued 
into the counties palatine of Lancaster or 
Durham, then to the chancellor or . his 
deputy, who bsues his mandate to the 
sheriff to execute the writ. The same 
observations as to the summons will 
apply to the capias, with these additions, 
that the defendant’s esute or degree must 
be added, and the amount of the ball most 
be indorsed. The writ is in force for one 
calendar month from its date, and if oita# 
and plurie$ writs be required, a new order 
must be obtained from a Judge for that 
purpose. 

There are certain persons %vho canuot be 
holden to bail: for example —the royal 
family, peers of the realm, members of Par¬ 
liament during . the session of Parlbment, 
and for a convenient time afterwards aud 
before^ usually understood to be forty days. 
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amtatuKlon tod their semott. the Judm, 
•eijeents at law; bat barristers may^ anleM 
they are enga^fed opoa a caose or proceeding 
in court, so also tne attornies ara ofieers 
of the court. 

Parties to a suit, witnesses, &c., bail, bank¬ 
rupts, after surrender and protection, and 
after obtaining tbeir certiScate; insolrent 
debtors who have passed the court,/eaies co- 
vertes, executors, Mininistrators, and heirs, as 
suck, petty officers, or teamen on board any 
of her Majesty’s ships, except for a debt above 
dOf., contracted be tore entering the service; 
and this provision extends to soldiers and 
marines; where the defendant has been 
before arrested for the same cause (nemo 
debei bis tesariwo eddem eausd); where the 
defendant has been wrongfully arrested or 
detained in cnstody, he cannot be lawfully 
detained in custody under other process, at 
the suit of the same plaintiff, though regu¬ 
larly issued. 

It is the duty of the sheriff to execute the 
writ in a reasonable time after he receives 
It, and to arrest the defendant at the first 
opportunity. The arrest is made within the 
connty, to the sheriff of which the writ is 
directs, and at any time of the day or night, 
within one calendar month from the date of 
the writ. Ir cannot, however, be effected 
on a Sunday, although bail may take their 
principal on that day, and, the defendant, 
after a negligent escape, may be retaken 
upon a Sunday. A copy of the writ must be 
delivered to the defendant on hit arrest. 
Within six days of the arrest, the sheriff*s 
officer must indorse on the writ the true day 
of the execution thereof, whether by service 
or arrest. 

If the plaintiff’s cause of arrest be in any¬ 
wise improper, the defendant should proceed 
thus: he should appljr to a Judge or the 
court in which the action has been brought, 
for an order or rule on the plaintiff to show 
cause why the defendant arrested should not be 
discharge out of custody, such order or rule 
will be made absolute or discharged accord- 
higly, the costs thereof being discretionary. 
Any order made by a Judge may be dis¬ 
charged or varied by the court, on the appli¬ 
cation of either party. It will be necess^, 
in this application on the part of the defen¬ 
dant, to refute the facts sworn to in the 
laratifiT’s affidavit, by an affidavit of the 
efendant or some other person. If an 
order be made in favour of the defendant, a 
y thereof should be served on the plain- 
8 attorney, and also on the warden, 
marshal, or gaoler of the prison in which 
the defendant is in custody, and thereupon 
the defendant is dischai^ed. 

But if the arrest be regular and legal, 
then the defendant must remain in custoay, 
unless be make deposit of the sum hidorsed 
on the capias, together with 10/. for costs, 
with the sheriff, or until he shall have given 
a bail-bond to the sheriff, in two suffident 
sureties, conditioned for the defendant's 
'appearance at the day and in such place as 


by the writ Is rmiied. The sheriiTs offcer 
prepares the bail-bond, which is for the md 
indorsed on the writ and no more, and it 
must be executed on or before the eiglitli 
day limited by the process for pnttiof^ is 
bail. If the d^endant do not appear to tk 
writ according to the condition of the bail- 
bond (if he have pven one), thrt is, if be 
do not put in special bail within eight days 
inclusive after the execution of the or 
do not perfect special bail, or render hiaielf 
in due time, the bail-bood is forfeited, and 
the plaintiff baa the option either of taki^ 
an assignment of it and bringing ao acdoo 
thereon, or of proceeding against the iberiff 
to compel him to return the writ and brng 
in the body of the defendant, or, in other 
words, to put in and perfect special biO, 
under the penalty of an attachment, if lie 
omit ao doing. It the bail to the sheriff be 
good and sufficient persona, it is usnil, sad 
in most cases advisable, to trite an tinpi- 
roent of the bail-bond and proceed on h, 
In preference to proceeding agaiiitt the 
sheriff. 

Special ball, or bail abope, are two ssffi- 
dent persons who nndertake, generally, that 
if the defendant be coodemued in the actkm, 
he shall satisfy the coats and condemnatioB, 
or render himself to the costody of the mar¬ 
shal, or, that they will do k for him. In 
Keu of special bril, the defendant, if be haw 
made a deposit already with the sheriff, 
mnat allow such sum, and pay 10/. addi¬ 
tional as a lecurity for coots to remtia la 
conrt, and enter a common appearanoe. 
Bail is nsually pot in by the defendant sad 
hia attorney, but it may be put io by the 
sheriff or the bril to the sheriff, t.r., the 
bril below for their indemnity, or, 1^ u 
attorney, in pursuance of hit uodertakiig. 
It must be put in within eight days after the 
arrest, iuelutive of the dnv of arrest. Bail 
may be put in before a Judge in town, or (w 
vaeatioD) before a commisdumer, or a cojb- 
roissioner in the eovn/ry, or a Judge of aniie 
in his circuit. It may be put in absMdg, 
which must be by eonaent of the plaintiff or 
bis attorney, bnt is not usual in praettoe, or 
de bene esse (i. e., condtrionally), subject to 
the plaintiff’s approval or exception. The 
Judj^’s clerk taxes the bail, and a bad- 
piece is duly filled op and filed. Fear days’ 
notice of potting in bail mast be riven to 
the piaintitf’s attorney when the ban 
at the time of putting in, otherwise Cliii 
notice is not nsoriiy given nntll after. Afi- 
davits of Jostification, stating that each bsl 
is worth the sum required, over and abort 
faif debts, and every other sum for which be 
may be then bril, should accompany the 
notice of bail, for if the plaintiff to 
such bril, and they be allowed, be will have 
to pay the costs of justificatioo. If the 
laiatiff’s attorney deem Uie bail suSeieDt, 
e trill proceed in the acBou, but if other¬ 
wise, the plaintiff's attorney cmeis Us ex¬ 
ception, vnthin twenty days aflier notice of 
IN^ iu IlM bi»4MM)k at te Judged 
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ben. But if the defendunl hafe glteu 
notice of juedfyuiit at the tiiiie of putting la, 
and accompanied it with the affidaeita of 
Joitificaticm, the excepdoa oioit be entered 
tmedmfwr mom before the day of putting 
ia, and also gite notice of exception 
one day or more before: in other cases, 
within twentv days after the service of the 
Doiioe of bail, notice of exception must be 
givea. If plaintiff require time to in¬ 
quire after bail, he gives one dav*s notice 
thereof, such time not to exceed three days 
in town and six in country cases. Bail most 
justify, within four days after notice of 
exception, and two days' notice of justifica¬ 
tion » sufficient. Bail justify in open court 
or before a Judge at chambers. The 
grounds of opposition to bail are, any defect 
or irregularity in the proceedings^that they 
are not housekeepers or freeholders—not 
worth the sum—are foreigners—privile^ 
persons—guilty of perjury—outlawed, &c. 
After bail have justified, get a rule of allow- 
inee, and serve a copy on the plaintiff’s 
attorney. 'Fhe practice of taking bail in the 
country is substantially the same; but the 
bail-piece must be transmitted and filed 
withiQ eight days, unless defendant reside 
more than forty mHes from London, then 
within fifteen days after the taking thereof. 

The pleadings in a personal action at 
common law is a very important portion of 
the proceedings; the first pleading is called 
the declaration, being a statement of the 
piiintiff’s cause of action in written techni¬ 
cal phraseology. The plaintiff may declare, 
after appearance, dther in term or vacation, 
except between the lOch August and 24 th 
October, which is now, in strictness, the only 
vacation. The plaintiff moat declare before 
the end of the term next after the execution 
of the writ (t. A, the service of it), otherwise 
the defendant mav sign judgment of non 
pfotagunsthimi should the plaintiff have ap¬ 
peared $ee, $tat.f the defendant could not ngn 
judgment of turn pros. But if no such non 
pw be ubtaioed, then be may declare at any 
lime mthin a year from the execution of the 
writ, unless otherwise ordered by the court 
or a Judge, or he wilt be deemed out of 
conn, and a stay of proceedings under the 
Interpleader Act, or by injunction from the 
Court of Chancery, ml not prevent the 
running of the year. Where one of two 
defendants has been duly served with process, 
and the other cannot be served, the plaintiff, 
upon affidavit, should apply to Che court in 
term, and to a Judge in vacation, for time 
to declare against the defendant duly served, 
until the appearance or ontlawrv of the other; 
for a declaration delivered Co the one served, 
and afterwards to the other when he appears, 
would be clearly irregular. If the plaintiff 
be not ready to declare vritbin the time 
limited, a side-bar mle for a lunar montli’s 
time to declare can be obUuned at one of the 
mutm, and a copy of it served npon the 
defendant's attorney or agent. If the 
defendant wish to compel die plaintiff to 


dedare, be should obtdn from one of the 
masters, upon cowmel's signatore, a oer- 

emptOTjf nis to declare within a certain tune, 
which role is absolute In the first instance; 
If the filaintiff do not declare within the time 
so limited, the defendant may after a four 
day written demand of declaration, sign 

t adgmenl of non pros. If the defendant 
lave appeared, the declaration is delivered 
to bis attorney before nine o'clock at night, 
if an appearance sec. stat. have been entered, 
the declaration most be filed with one of the 
masters, and a notice of the declaration 
delivered to or left at the last or most usual 
place of abode of the defendant; and if the 
residence of the defendant be unknown, then 
upon affidavit of that fact and that due 
diligence has been used to ascertain it, a 
Jndge will grant leave that the notice of 
declaration be posted in the Master's 
Office; and a declaration is not deemed 
filed nntil this notice of declaration is either 
served or posted as aforesaid. The plain¬ 
tiff must, with every declaration, if delivered, 
or with the notice of declaration, if filed, 
coDtunlng any common indebitatus counts, 
deliver full particulars of his demand under 
those counts, where such particnlars can be 
comprised within three folios; and where 
such particnlars cannot be comprised within 
three folios, he must deliver such a state¬ 
ment of the nature of his claims, and the 
amount of the sum or balance which he 
churns to be due, as may be comprised 
within that number of folios. And if ally 
declaration or notice be delivered without 
socb particnlars or statement, the plaintiff will 
not be allowed aiiv costs of any summons on 
the part of the defendant, for a Judge's order 
to deliver such particulan. The declaration 
sbonid correspond with the writ, lit, in the 
parties, for if the writ be against one, and 
the declaration against two, or vice versd^ 
unless he tliscontinue as to one. It will be set 
aside; 2dly, in the character in which the 
parties sue or are sued, but there is a dis¬ 
tinction between general process and process 
sned out en autre droit or yiri tam. On 
process sued out generaUy in the plaintiflfs 
name, he may declare for a cause of action 
en autre droit, as executor, &c., or gut tam. 
But if the plaintiff he described in the writ as 
suing en oufre droit or qui tam, he cannot 
declare for a cause of action in his own 
right; 3rdly, in the form of action; for if 
the form of action declared in be different 
from that stated in Che writ, the declaration 
may be set aside for irregularity. The 
declaration must be entitled in the proper 
court, and of the day of the month and year 
on which it is filed or delivered: the eeaiie 
must be stated in the margin: several 
counts are not allowed unless a distinct 
subject mstter of complaint Is Intended to 
be established as to each; and if more than 
one count is used in violation of this rule, 
the defendant may apply to a Judge to strike 
out the superfluous counts. Before the 
defendant can he compelled to plead, or the 
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plaintiff ai^ii jiidfpnant for want of a plea, 
three thingra are neceaaary, a notice to plead, 
a mle to plead, and sometimea a demand of 
plea. The notice to plead, which muat atate 
the time limited for pleading;, ia indorsed on 
the declaration, when it ia delivered, and 
contained in the notice of declaration, when 
it ia filed. The time to plead ia four days, 
if the venue be laid in London or Middlesex, 
and the defendant reside within twenty miles; 
or within eig;ht days, if the venue be laid in 
any other county, or the defendant reside 
above twenty miles from London. The time 
is reckoned exclusive of the delivery of de¬ 
claration or service of the notice of declara¬ 
tion, and inclusive of the last day, unless it 
be a Sunday, Christ mas-day, or Good Friday, 
or a day appointed for a public fast or 
thanka^vioir, when they will be reckoned 
exclusive of that day also. The following 
days are not reckoned: the days lietween 
lliursday next before and Wednesday next 
after Easter-day, Christmas-day and the 
three following days, and the time between 
the lOth August and 24th October. If four 
terms have elapsed since the delivery or 
filing of the declaration, the defendant must 
have an entire term’s notice to plead. If 
the plaintiff amend declaration, after plea, 
the defendant has two days, exclusive of Uie 
day of amendment and after payment of 
costs, to alter his first plea or pleaa another. 
The four day rule to plead must be entered 
at the Master’s Office in all cases, whether the 
defendant have appeared or not, unless he be 
bound bya mle of court,ora Judge’s order for 
time to plead. It may be enterm at any time 
^er the delivery or filing, and notice of the 
declaration. The demand of plea, in writing, 
roust be made in all cases where the defend¬ 
ant has appeared, and it is usually endorsed 
on the declaration. It is not necessary to 
make it, where the plaintiff has enterea an 
appearance for the defendant, or where the 
defendant is bound by a Judge’s order to 
plead within a limited time, or where the 
declaration has been amended after plea 
pleaded. If defendant require further time 
to plead, he takes out a summons, and 
serves a copy of it on the plaintiff’s attorney 
or agent, who sometimes endorses a consent 
upon it, or attends it before the Judge: hut 
if the first summons is not attended, a se¬ 
cond is issued; and if that be not attended, 
upon an affidavit of service and attendance, 
the Judge makes an order e^parte. But it 
is usually attended, and the Judge gives a 
longer or shorter time as he deems fit, after 
hearing both sides. The order is then 
drawn np and served. The further time to 
plead is reckoned exclusive of the day of 
the order, and inclusive of the day on which it 
expires. When an order is drawn up ’’ on the 
usual terms,” it means pleading issuahly, 
rejoining gratis, and taking short notice of 
trial. By ’’pleading issuahly”is meant,plead¬ 
ing what amounts to the general issue, or any 
other plea upon which the plaintiff may take 
issue, and go to trial upon the merits, either 


upon an issue in fact or In law. By ’’re¬ 
joining gratis” is meant, not oniy dispeniis; 
with the common four day mle to rejoin, 
but also with all its consequences, so that 
the defendant ia bound to rejoin within 
twenty-four hours after delivery of the 
replication, and a demand of rejoinder. 
” Short notice of trial” is, in country cauMi, 
four days, at least before the comnisiion 
day, and in town causes, two days. If the 
defendant do not plead, the plaintiff may 
forthwiih, after the time has expired, lian 
judgment for want of plea, and tliii jiM^- 
ment, in actions of debt, is final in the fint 
instance; but in actions on promises, the 
first judgment is interlocutory, and a writ of 
enquiry before the sheriff, or a rale to coin- 
pute before the master, must be had, before 
final judgment can be signed, and hence the 
advantage of deftt over promise^ when either 
will lie, and the defendant do not plead. If 
the declaration be filed, tlie defendant moK 
take the same out of the master’s office 
before he pleads. The plea must be 
delivered before nine at night. Pless 
concluding to the country, need not be 
signed by counsel; but epecml pleu con¬ 
cluding with a verification mast be signed 
by counsel. Several pleaa are not allowed, 
unless a distinct ground of answer or de¬ 
fence is intended to be established in respect 
of each; pleas in violation of this role may 
be struck out with costs. Leave to pleid 
several matters most be obtained of s 
Judge, upon a summons accompanied with 
a short abstract of such pleas. Upon the 
Judge making an order, take it to the Mas¬ 
ter, with the abstract or atotement of the 
intended pleas, and be will draw op the 
rule to plead several matters, which most 
be annexed to the pleas; if the defendant 
plead several pleas without a rule, the plsiniiff 
m^ sign judgment. 

There is no time Hmited for the plsiotif 
to reply, or the defendant to rejoiu, nnlesi 
they have been served with a four day rule 
so to do; and further time may be obtained 
as in the case of the plea. The days 
mentioned, during which no declaratioB css 
be filed or delivered, apply to all the sob- 
sequent pleadings; and the replication most 
be delivered before nine at night, and if U 
conclude with a verification, it must be signed 
by counsel; and if it be not duly delivered, 
after rule, defendant may sign juilgment of 
nvn proi. The plaintiff Is sometimes ad¬ 
vised to new assign, instead of replying, 
and after the delivery of the new assignat 
(which is, in effect, a second dedsrstion), 
the defendant is ruled to reply to it, in ibe 
same manner as upon the original declaia- 
tion. If the replication conclude with a 
verification, the pIsiutifiT rales the defendsst 
to rejoin, although he is under terms to 
r^oln gratii, but it is otherwise if it eon- 
clude to the couutry. The plmniiff may be 
ruled to snr-rejoin, and the defendant to 
rebut, &c., in the same manner. If tke 
plaintiff do not reply« sur-rqjoiii, or inr* 
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rebut, irhen rated so to d6, the defendant 
may dfrn judn^menl of non pru t and when 
the defendant do not rejoin or rebut, it Li 
deemed an abandonment of the plea, and 
the plaintiff may strike out ail the prerious 
pleuiiiift havittif reference to the matter 
omitted to be rejoined or rebutted to, and 
si^n judgment as for want of a plea. These, 
then, are the sereral pleadings in a personal 
action at common law. 

The next step is the issue, which is not 
generally smd to be joined until the AmtVi- 
ier is added, which is in these words: ** And 
the plaintiff doth the like, &c.** If the de¬ 
fendants pleading conclude to the country, 
the plmntiff adds the similiier, or the plain¬ 
tiff, if all his own pleadings conclude to the 
country, may add the Hmiliter and make up 
the issue. The issue b a fair copy of all the' 
pleadings in separate paragraphs, with their 
dates and counsels* signatures (if any), and 
the usual conclusion, ** Thereupon the she¬ 
riff is commanded, &c.** Upon trials before 
the sheriff of causes of action under 201., 
by Judge’s order upon a summons for that; 
purpose, the conclusion of the issue differs 
somewhat, and a writ of trial is necessary.! 
There is no time limited for making up the! 
issue, and delivering it to the defendant; 
but if the plaintiff will not make op the 
issue, the defendant may make it up and 
delirer it to the plaintiff’s attorney, in order 
that he may carry down the record to trial 
by proviso, i. c., provided the plaintiff do 
not The notice of trial is in writing, and 
must, to all casM, be given to the opposite 
^y. The plaintiff in a town cause is not 
bound to give notice of trial until the term 
after that in which issue is joined: in 
country causes, if issue be joined iu an 
issustile term, or in the vacation of a non¬ 
issuable term, the plaintiff is not bound to 
pve notice of trial until tlie second assises; 
but if issue be joined in a non-issuable term, 
he must gife notice for the next assizes. 
It is usually given on the back of the issue, 
but it mav De given on a separate piece of 
paper duly entitled in the court and cause, 
foe following are the times:—When the 
^sl is to^ be had in Middlesex, and the de¬ 
fendant lives within forty miles of London, 
right days notice of trial must be given, ex- 
closive of the day on which it is given, and 
inclusive of that on which the trial is to be 
hul; or, where there are several defendants, 
if any ope of them reside within such dia- 
b**cc» eight days’ notice will be sufficient; 
but if the defendant or all the defendants 
reside about forty miles from London, then 
fourteen days notice must be given, if no- 
^ce be given for the adjournment day, eight 
notice before the first day of the sittings 
“ter if the defendant reside above 
forty miles from Loudon, and if within that 
Jisiance, four fiayi* notice before such first 
day mast be given: ten days’ notice of trial 
Mfore the commission-day m oat be given at 
the assizes; before the sheriffs of Limdon or 
Middlesex, eight or fourteen day8,aocordiQg 


to the defendant’s residence, or ten days’' 
notice, when it is to be had in any other 
county. Sunday, Christmas-day, Good Fri¬ 
day, or a public fast or tbanksgiviiig-day, is 
reckoned as one of the days in these notices, 
unless it be the last: and the days between 
the Thursday before Baster-<lay and the 
Wednesday after, are reckoned in notices 
of trial and inquiry, although not In other 
proceedings. Where a cause is made a 
remanet from one sittings to another, or put 
off by order of Nisi Prius, a fresh notice of 
trial is not necessary. If a plaintiff is not 
ready to go to trial, be may, at the 
sittings in l^ndon or Middlesex, instead of 
countermanding bis notice of trial, continue 
it from one sittings to another, but not to 
the adjourned sittings, by giving two clear 
bnsiness days notice, as Monday for Wednes¬ 
day : it can be given only once in a term, 
and not after a countermand. Where no 
proceedings have been had within four 
terms exclusive after issue joined, an entire 
term’s notice of trial roust be given. As to 
notice of countermand, in country cases, or 
where the defendant resides more than forty 
miles from town, six days’ notice before the 
time mentioned in the notice of trial, in 
town cases, where the defendant resides 
within for^’ miles of London, two days^ 
notice. 

The next question is as to the evidence. 
And first, os to obtaining admission of 
documents before trial. Either party after 
plea pleaded, and a reasonable time before 
trial, may give notice to the opposite party, 
to inspect and admit certain written or 
printea documeiita in bis poasession, which 
are intended to be adduced in evidence ; and 
unless the opposite party shall consent, by 
indoisement on such notice, within forty-eight 
hours to make the admission specified, the 
party requiring such admission, may call on 
the party required, by summons, to shew 
cause before a Judge, why he should not 
consent to such admission, or, in case of refu¬ 
sal, to pay the costs of proving them. And if 
he do not consent, the Judge (if he think the 
application reasonable), may order that the 
costs of proving any documents specified in 
the notice (which shall be proved at the trial 
to the satisfaetion of the Jud^e or other 
presiding officer, certified by his indorsement 
thereon) shall be paid by the party so required 
to admit, whatever may be the result of the 
cause: but time may be given for enquiry or 
examination of the documents intended to 
be offered in evidence. No costs will be 
allowed unless such notice be given. If the 
adverse party be in possession of any written 
instrument, which would be evidence in 
your favour, if prodneed, there should be 
served upon him a notice to produce it at 
the trial; this notice should specifically sec 
forth the document, and it ahotdd be served 
a reasonable time before the trial. If the 
adverse party will not produce it, then, upon 
proringthe service of the notice to produce, 
you wUl be permitted to prove the contents 
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of the ioBtrnment hy a copy or other secon* 
dary evidence, in the same manner ae if it 
had been destroyed or lost. Your witnesses 
should be svhpctnaed a reasonable time 
before trial; if they will attend voluntarily, 
they need not be served with a subpoena, but 
if a person be actually present at a trial, he 
may refuse to be sworn as a witness, unless 
he have been duly subpoenaed. Four wit¬ 
nesses may be included in one subpoena, 
which is issued like a writ of summons; it 
must be|iersoiui% served, and the original 
subpoena must be shown, and if the cause 
be made uremanet, the subpoena must be 
resealed and a copy asrain served. If a 
person, who is not a party to the cause, or a 
defendant who has suffered judgment by 
default, have in his possession any written 
instrument, &c., which could be evidence 
for you at the trial, instead of the common 
subpoena, he must be served with a subpoena 
duces tecum, commanding him to bring the 
written instrument with him, and produce it 
at the trial. If a witness be in Custody at 
the time of the trial, the only way of bringing 
him into court is by habeas corpus ad testifi^ 
cundum, which is obtained upon motion in 
court or application to a Judge at chambers, 
upon an affidavit that he is a material wit¬ 
ness, and willing to attend : the court will, 
thereupon, make a rule, or the Judge grant 
a fiat for the writ. The witness’s expenses 
must be tendered to him at the service of 
the subpoena, and a witness attending a court 
is privileged from arrest. There are three 
wavs of proceeding against a witness duly 
subpoenaed, who refuses or neglects to attend 
at trial, let, by attachment; 2ud, by action 
on the statute 5 Eliz., c. 9; and, 3rd, by 
action on the case for consequential damages 
on bis non-attendance. 

The Nisi Prius Record is engrossed upon 
parchment, it is a copy of the issue to the 
end of the award of the venire, and then it 

proceeds, “ Afterwards, on the-day 

of — — — (which is the date of the distringas 
or habeas corpora), the jury between the 
parties aforesaid is respited here, until the 

- — day of-— (the return day of 

these writs, &c).” The record, in town 
causes, must be sealed on or before the day 
appointed by the Chief Justice in the sittings 
paper for the trial; in country causes, it 
cannot he sealed after three weeks from the 
end of the term, unless a Judge’s order is ob¬ 
tained for that purpose. ' The jury processes, 
in the Queen’s Bench and Exchequer of Pleas, 
are the venire /acias and the distringas, and 
in the Common Pleas, Ihe venire /ados and 
habeas corpora juratorum ,* these writs are 
sued out at the same time, and, upon being 
delivered to the sheriff or bis agent, be 
immediately returns them, and causes the 
jurors to be summoned. The court will 
grant a rule for a special jury to be struck 
by the Master, upon the application of either 
party ; upon obtaining the rule, an appoint¬ 
ment is obtained from the Master upon it, 
and a copy of the rule and appointment is 
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served upon the opposite at! omey ami upon 
the under>sheriff, or, in London, npim the 
secondary. All the parties attend tbe 
Master, and the special jnry struck. The 
party, however, upon whose application it v 
struck, shall bear all the expenses oecasioned 
by the trial of the cause by such special jnry, 
and shall not be allowed upon tasaiioo of 
costs any mure or other costs than he wunid 
have been entitled to if the cause had beta, 
tried by a common jury, unless the Jad^e 
shall, immediately after the verdict, ceitifr, 
upon the back of the record, that it to i 
proper cause to be tried by a special jury. 
Tile Nisi Prius Record, with the pariicBlira 
of the plaintiff’s demand, and pirticulin (if 
any) of the defendant’s set-off, annexed, 
must be entered with the Judge’s Msrsbal, 
in town causes, two days previously to tbe 
sittiugs tn term, otherwise a ne reeipistnr 
may be entered by the defendant; it the 
sitiings a/ter term, it must be entered the 
first of the sittings after term in Middlesex, 
and two days before the adjuumineni diy ia 
London. The record must lie entered with 
the Marshal before the first day of tbe ritiiiu: 
of the court after the coinmhsioD day at tbe 
assizes. The brief containing a copy of tbe 
pleadings, a statement of the uierib of the 
case, together with the substance of the 
evidence to which the witnesses will depos^ 
is delivered to the counsel, and the canoe a 
called on in its turn. Special jury csoso 
ure tried in the sittings after term. Wbea 
the jury come to tbe book to be sworn, dibtf 
party may challenge tbem; challenge* ait of 
two kinds, 1st, to the array, which i* M oi*- 
jectiuii to all tbe jurors returned by 
sheriff, collectively, not for any defect ia 
them, but for some partiality or dcfaali m 
the sheriff, or bis unaer-offieer, who ainy» 
the panel; 2nd, to the polls, which k 
exception to one or more jurors, who 
appeared, individually classed under the 
four following beads: propter 
spectum; proper defectum i prapt^sfeoiw 
and proper delictum. If a sufficient oMbtf 
of jurors do not appear, or if, after cballe^f 
a sufficient number do not remain to nwc* 
jury, either party may pray a tales, ^ 
sheriff will return such men, duly qualibw, 
as shall be present, or can then be fonsd to 
serve on such jury, and will add and an^ 
their names to the former panel. Tm 
junior counsel of the plaintiff open* tiic 
pleadings, which is, stating shortly the 
stance of them to the jury, and the poiw 
upon which issue has bcM J®*®*^* 
which, if the onus probandi or proof of tw 
issue rest upon plaintiff, as where the 
issue or common plea in denial of tbe c^^ 
tract or wrong stated in the 
pleaded, tbe senior or leading coo^ *“» 
his case to the jury, and aftrf ^ 
examining witnessea in aopport m it, » 
counsel for the def^odwiu are h«*rd, no, 
they call any wftneaaea, the plaintiiP*^? 
hare Che general reply. The genew n* ^ 
that the party, who has to aia»t«® 
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of the Isstfe, mast begin to 
give the evidence, and this is in confor¬ 
mity frith the maxim, Ei ineumbii probatio, 
gni (iicit, non qui nr^ai. If any witness be 
objected to as incompetent, on the ground 
that ibe verdict or judgment in the action on 
which it is proposed to examine him would 
i)e admissible in evidence for or against him, 
such witness shall, nevertheless, be exa¬ 
mined; but in that case a verdict or ju<ig- 
nieot in that action in favour of the party on 
whose behalf he shall have been examined, 
shall not be admissible in evidence for him, 
or any one claiming under him, nor shall a 
verdict or judgment against the party on 
whose behalf he shall have been examined, 
lie admissible evideuce against him or any 
one claiming under him; the name of every 
such witness shall, at the trial, be endorsed 
oil the record or document on which the trial 
is had, together with the name of the party 
on whose behalf he was examined, by some 
officer of the court, at the request of eitlu r 
party, and shall afterwanla be entered on 
the record of the judgment, so as to be 
evidence of such examioution in any sub^e- 
<|ucnt proceeding. After the jury are sworn, 
the parties frequently agree to withdraw 
a juror, usually at the Judge’s recomtnenda- 
lioD, where it is doubtful that the action 
would lie; each party pays hia own costs, and 
it is a bar to the bringing of a second action. 
If the plaintiff find that his evidence is not 
sufficient to inalntaia his case, he may elect 
to be non-suited, that he may bring a second 
action, either in another shape or %vhen 
better prepared with evidence; and if it is 
thought that the facts proved do not maintain 
the issue, this being a point of law, then 
demur to the evidence, which has the efifcct 
of withdrawing it from the consideration of the 
jury, to be determined by the court in which 
the action was commenced. If, during trial, 
it is deemed expedientto objecctothe opinion 
and direction of the Judges, as to the admis¬ 
sibility of evidence, &c., a bill of exceptions 
should be tendered, which is afterwards 
determined in a court of error. If any 
matter of defence arise, after plea and before 
verdict, the defendant may within eight days 
after such matter of defence arose, unless a 
further time be allowed by the court or a 
Judge, avail himself of it by a plea to the 
further maintenance of the action, before the 
abolition of the entry of continuances, called 
u plea puis darrein continuance. In the 
absence of all such proceedings, however, 
the Judge sums up the evidence, and the 
jury, after consultation, return their verdict, 
in cases of contract and in all actions, if the 
Judge think there ought to be speedy exe- 
<:«tion, he will certify oo the back of 
die record, that execution ought to issue 
lorthwUti. but this is not to affect the 
opposite puttjH^s right to move for a new 
trial, &c. The jury’s verdict is either 
general or special: a general verdict 
deterraines both the law and the fact t but 
where the question of law is doubtful. 


the jury give a special verdict, that is, tliey^ 
may find the facts of the case specially, 
leaving to the court the application of the 
law to the facts so found; or they may find a 
general verdict, subject to a special case 
stated by the counsel on both sides, with 
regard to the matter of law, for the opinioa* 
of tjie Judge or the court above, and this 
proceeding has this advantage over a special 
verdict, that it is attended with much less 
expense, and obtains a much speedier 
decision. The postea is the indorsement on 
the Nisi Prius Record; it states the day of 
trial, before what Judge tried, and who was 
the associate; the appearance of the parties 
by their respective attornies or their defaults; 
the summoning and choice of the jury; the 
fiuding of the jury upon oath, and, according 
to the sort of action, the assessment of the 
damages, together with the occasion thereof, 
and the costs. The judgment is the sentence 
of the law, pronounced by the court, upon 
the matter contained in the record. If the 
Judge do not certify for immediate exe¬ 
cution, then, on or after the appearance day 
4»f the return of the distringas or habeas 
corpora, get the record of Nisi Prius from 
the assoeiule, the attorney enters the postea 
upon it in town causes, take it to the masters, 
who will sign judgment and tax costs. All 
judgments, whether interlocutory or final, 
shall be entered of record of the day of the 
month and year, whether in term or vacation, 
when signed, and shall not have relation to 
any other day. Judgments to bind lands 
must be registered with the senior Master of 
the Court of Common Pleas, and a fresh 
registry made every five years. 

A writ of error is an original writ, issuing 
out of the Court of Chancery, in the nature of 
a commission to the Judges of the superior 
courts to examine the record, and to affirm or 
reverse the judgment, according to law. The 
writ is granted ex debito justitise in all cases, 
except in treason or felony, and it lies for 
some error or defect in substance, that is, 
not aided, amendable, or cured by the com¬ 
mon law, or by some of the statutes of 
amendment or jeofails. It must be brought 
and prosecuted with effect, within twenty 
years after such judgment, signed or entered 
of record, unless the party labour under any 
disability, as infancy, or the like, and then 
within twenty years after such disability 
ceases. The writ should be brought and 
bear teste, even before the judgment is 
signed, to prevent execution. It can only 
be brought bv him who was party or privy 
to the record or injured by the judgment, 
and who, consequently, will derive advantage 
from its reversal. It is brought either in the 
same court in which the Judgment was given, 
or in the Exchequer Chamber, formed of 
the Judges of the two superior courts, who 
were not concerned in the judgment; and 
from thence to the House of Lords. The 
writ in all cases should correspond with the 
record: the Master will allow the writ, and 
give a note of eilowance, which being served, 
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h a iupftsedetia of ^xecniloo. Bail m error 
Is reauisite in all eases after judgment for 
the pliUQtiflr in any/lerfonal action, whether 
after verdict or default, unless otherwise 
ordered by a court or a Judge; a party, 
therefore, who is plmntiff both below and 
above, need not give bail; if the writ be 
allowed before judguient, the plaintiff in 
error has four clear days after Judgment 
signed, to put in bail; if allowed u/ler judg¬ 
ment, then four clear days from the time of 
the allowance, and if bail be not put in with¬ 
in such time, the defendant in error may 
immediately sue out execution. Bail is put 
in before a Judge of the court in which the 
judgment is, or a commissioner in the coun¬ 
try ; and notice thereof should be given, with¬ 
out any delay, to the defendant in error or his 
attorney. The defendant in error has twenty 
days to accept of or except to bail; if be ex¬ 
cept, be serves a rule for better bml; the 
plaintiff in error has then four days to ^us- 
tify, giving two days’ notice of justification; 
the mode of justifying is similar to the mode 
in the original action, and a rule of allow¬ 
ance is also served.' In order to proceed 
with the writ of error, the record must be 
certified or transcribed to the court above, 
in order to which a transcript or copy of the 
record must be made out by one of the Mas¬ 
ters, which is afterwards, with the writ of error 
and retnm, to be left in the conrt above, 
within twenty days after the allowance of 
the writ; within eight days after this, the 
plaintiff in error must assign errors, and 
demand a joinder in error or plea to the 
assignment of errors, and the defendant in 
error must do this within twenty days after 
demand, unless the time be extends by a 
Judge’s order; when issne in law is joined, 
either party may set down the ease for ar¬ 
gument with the clerk of the errors of the 
court of error, and forthwith give notice in 
writing to the other party, and proceed to 
argument in like manner as on a demurrer, 
without any rule or motion for a eoncUium, 
Copies of the judgment of the court below, 
of the assignment of errors, and of the plead¬ 
ings therein, most be furnished to the Judges, 
four clear days before argument. The com¬ 
mon judgment for the defendant in error is, 
that the judgment be affirmed; but if the 
judgment below be reversed, the plaintiff in 
error shall have a writ of restitution, that be 
may be restored to all he bad lost by the 
judgment. After the judgment has been 
affirmed or reversed in the Court of Exche¬ 
quer Chamber, a writ of error maybe brought 
upon such judgment returnable to the House 
or Lords. The proceedings are somewhat 
rimilar. 

A writ of execution may be sued ont at 
any time witkin a year and a day after Judg¬ 
ment signed; after a year and a day a scire 
facias becomes necessary. The writs of 
execution upon judgments in fiersonal ac¬ 
tions, mji,fa., elegit, levari facias, and co. 
sa. The wnt of execution must pursue the 
lodgment in the amount—u to the parties 


—and in the subj^-matter. Thfi'Jadgmem, 
duly registered, and not the writ of execa- 
iion, binds the lands of the party; but as 
to his goods and chattels, they are boaod, at 
common law^ by the writ of execution from 
its teste. If execution be sued out against 
two or more persons, and the whole amouat 
he levied upon one, in actions ea etmtncts 
(unless upon a contract made with the de¬ 
fendants as partners la trade), the party upoa 
whom the whole is levied, may niaintala an 
action against the others, and oblige them to 
contribute their respective shares; but is 
actions e» deheto he cannot thus compel • 
contribution, and he is, in ^neral, altoge¬ 
ther without a remedy. Under a jf. /a. sQ 
the personal goods and chattels of the pirty 
can be seised and sold, and aU money, notes, 
bonds, specialties, and securities for money, 
fee. Under an deak may be extended til 
the debtors real and copvbold property, tod 
also lands over which he has a dhposmg 
power, which he may, without the assent of 
any other person, exercise for hh own beDe> 
fit, and also trust estates for the beuedt of 
the debtor. The sheriff, after executing the 
inquisition, must, in all cases, make a retoro; 
the Irocrt facias, except in outlawry, his 
been completely superseded by the ekgii. 
Under a cu. sa, the sheriff takes the bodjr of 
the debtor and lodges him 'in proon; if t 
ea, sa. be not executed, the pniniiff may, 
of course, sue out any other writ of execs* 
tion, or he may have an oMas otphaiesH. 
sa, f but if it be once executed, no oiher 
writ of execution can he sued out and exe¬ 
cuted agaiUst the debtor’s lands or goodf, 
whilst he remains in custody for the same 
debt. If judgment be given for the defeo- 
dant he may have the same writs of execu¬ 
tion for the amount of the coats awarded \o 
him, as the plaiatiff might have bad forbb 
damages and costs, if be had obtained judg' 
ment. Consult Ckk. drek. Prae. 2 Bcglef* 
Prac, : or LasPs Pros. 

PERSONAL CHAITELS, goods or mor 
ables. 

PERSONAL IDENTITY. See Tdxktitt, 

PERSONALITY or PERSONALIT. siid of 
an action when it is brought against the 
right person. 

PERSONALITY OP LAWS. Allhws which 
concern the condition, state, and capacity of 
persons, as the reality of laws means ill 
laws which concern property or things 
Whenever foreign jurists wialira to express 
that the operation of a law ia universal, they 
compendiously anubunce that it is a personu 
statute; and whenever, on the other hand, 
they wish to express that its operation is 
confined to the country of hi origin, they 
simply declare it to be a real statute. 

Livermore uses the words persemdfitg aid 
reaUtg. Henry, the words 
Yealtg. Story preferred former, ss 
least likely to lead towtiltokes, sspencasug 
in our law is coafined to persond estote, sod 
realty to real estate. Ctmfl, of Laws, 23. 

PER^NAL PROPERTY «iKb 
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inchMie whatever waati either the duration 
or the immobility attending things real. 
They are distrihutetl into chattels real and 
ebatteii personal. See Chattkl8. 

Property in personalty is either in possaa- 
sion, nrhicii is absolute, where a person has 
such an exdostve rurht in the tbinf^ that it 
cannot cease to be bis without his own act 
or default, or qiialiied, arisinf; where tbe 
subject is incapable of absolute ownership, 
or trom tbe peculiar circninsiancea of tlie 
owners; or, in action, where a roan baa not 
tbe actual occupation of the thing, but only 
a right to it, arising upon some contract, 
and recoverable by an action at law. 

The pronerty of cliattels personal is liable 
to renainders, expectant on estates for life; 
(0 joint tenancy, and to tenancy in common. 

The title to things personal may be ac¬ 
quired or lost by occupancy, prerogative, 
forfeiture, costoin, succession, marriage, 
judgment, gift, or grant, invention, con¬ 
tract, bankruptcy, insolvency, testament, 
and administration, ii £1, Com. 384. 

PERSONAL RIGHTS, the right of personal 
security, comprising those of life, limbs, 
body, liealih, reputation, and tbe right of 
personal liberty. 

PERSONAL TITHBS, those that are paid 
out of such profits as come by the labour of 
a man’s person; as by buying and selling, 
gains of mercliaadiae, liandicrafts, &c. 

PERSONATION. See False PansoNATioN. 

Pernkua vera non snn/ probamda, Co. Lit. 
1b.—(Plain truths need not be proved.) 

PER STIRPES (by the right of ancestry). 

PERTICATA TERRifi, tbe fourth pari of an 
acre. 

PERTICULAS, a pittance; a small portion 
of alma or victuals. Also, certain poor 
scholars of the Isle of Man. 

PERTINENTS, appointments. Seoieh Term. 

PERTURBATRIX, a woman who breaks the 
peace. 

PERVISE, the palace yard at Westminster. 
Sman. 

Per varioe octmslegtm egperiemtia fecit. 4 Inst. 
^0.—(By various acts expeijence framed tbe 
law.) 

PESA, a wey or weigh. 

PESaGE, a costoin or doty paid for weighing 
merchaiidiae or other goods. 

PESSONA, mast of oaks, Ac., or money taken 
for mast, or feeding hogs. 

PESSURABLE, PESTARBLE or PESTA- 
RABLE W^ARES, mercliandUe which takes 
up a good deal of room in a ship. 

PETER«PENCE, an ancient levy or tax of a 
penny on each bouse throughont England, 
paid to the pope. It was called Peter-pence, 
because cuUecied on the day of St. Peter, 
ad vincula j by the Saxons it was called 
Romefeohf Rome^eoot, and Rome-pennying, 
because collected and sent to Rome ; and, 
lastly, it was called hearth-money, because 
every dwelling-house was liable to it, and 
every religious house, the Abbey of St. Al¬ 
ban’s alone excepted. 

It was not intended as n tribute to the 


pope, but chiefly for the support of theEng* 
lisb school or college at Rome; the popes, 
owever, shared it with the college, and at 
length found means to appropriate it to 
themselves. 

At first it wi^ only an occasional contri¬ 
bution, but it became at last a standing tax I 
being established by three laws of King 
Canute, Edward the Confessor, the Con¬ 
queror, Ac. Edward III. first forbade the 
payment, but it soon after returned and con¬ 
tinued till the time of Henry VIII., when 
Polydore Virgil resided here as the pope’s 
receiver-general. It was abolished under 
that prince, and restored again under Philip 
and Marv, but was finally prohibited under 
Queen Elizabeth. Chamois Cyo. 

PETIT CAPE. Sec Cape. 

PETITION, a supplication made by an infe¬ 
rior to a superior, and especially to one 
having jurisdiction. 

llie subject has a right to petition the 
Sovereign or the two houses of Parliament, 
and that all commitments and prosecutions 
for such petitioning are illegal. But see 
Tumultcocs Pktitioning. 

Petitions in Chancery are nothing more 
than motions stated in writing, and are re¬ 
sorted to where the nature of an application 
to the court requires a further statement 
than can be contained in a notice of motion. 
Applications in matters of lunacy and cha¬ 
rity, or for payment of money out of court, 
or by parties wbo are under commitment, 
are invariably made upon petition, and spe- 
clid injunctions are applied for during the 
kmg vacation, upon petition. 

Petitions are either— 

(1) Special, which are always heard in 
court, and may be divided into (a) cauee peti¬ 
tions, where tbe petition is presented by a 
party to a suit, and (b) exparte petitions. 

The Lord Chancellor generidly confines 
himself to those petitions which appeal 
against the judgment of the courts below. 
Petitions intended to be heard by the Lord 
Chancellor, or by either of the Vice-Chan¬ 
cellors, are presented to and answered by 
the Lord Chancellor; those intended to be 
heard by the Master of the Rolls, are pre- 
seuted to and answered by him. The peti¬ 
tion is left with the secretary of the Judge 
to whom it is presented, and he will get it 
answered, whicn is usually in these words; 
—** Let all persons interested herein attend 
roe the next day of petitions, hereof give 
notice.” There must, unless the court give 
special leave to tbe contrary, be at least two 
clear days between the service of a petition 
and the day appointed for hearing the peti¬ 
tion ; but in tue computation of such two 
clear days, Sundays and other days on which 
the offices are closed, except Monday and 
Tuesday in Easter week, are not to be 
reckoned. SthMay, 1845, \6th order, clause 
47. It should be served before eight o’clock 
in the evening. 22{i Order, October, 1842. 
An affidavit of the service should be made 
and filed, and an ofiice copy thereof obtai- 
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ned to be ready in court on tbe hearing. If 
'a paity be dissatisfied with an order nro- 
noonced on a petition by either of the Juoges 
'below, and seeks to reverse the same, he 
must present a petition of appeal, procure a 
certificate of its propriety, signed by counsel, 
and make a deposit of 20/. to answer costs. 
And a petition of appeal lies, in the last re¬ 
sort, to the House of Lords. 

(2) A» of eo/urse. Most things which may 
be moved for as of course, may also be ob¬ 
tained upon petition as of course. 

These petitions are generally presented to 
the Master of the Rolls, this being the most 
expeditious and least expensive mode; it 
bmng ordered, ** That with a view to the 
convenience of the suitors and their solici¬ 
tors, and for the purpose of diminishing the 
expense of orders on petitions of course which, 
according to the practice of the courts, may 
be presented to the Master of the Rolls, one 
of the secretaries of the Master of the Rolls 
shall, upon any such petition of course (ex¬ 
cept upon petitions for setting down causes 
to be reheard) which shall be presented to 
his honour, instead of answering such peti¬ 
tions as heretofore, draw up the orders 
thereon, in such form as tbe Msster of the 
Rolls shall, from time to time, direct, every 
such order to be signed, as passed, with the 
Initials of such secretary, and the under¬ 
secretary shall enter, or cause to l)e entered, 
every such order, in a book to be kept at 
the secretary’s office at the Rolls for that 
purpose, aua shall then mark and si^rn such 
order with his initials as entered; and the 
suitors of the court and their solicitors shall 
have access to the said book, during office 
hours, without the payment of any fee.*^ 29th 
Order, 2\8t December, 1833. 

Petitions at common law are presented for 
various purposes, as for leave to sue or be 
sued by guardian, or to sue ta formd paupe¬ 
ris, or to the Lords of the Treasury, for tbe 
proceeds of an outlaw’s goods, or to resist 
an extent. 

In bankruptcy, a petition is presented to 
the Lord Ctiancellor by the petitioning cre¬ 
ditor and his partners (if any), or the in¬ 
tended bankrupt himself, stating the trad¬ 
ing, the petitioning creditor’s debt, and that 
the party has become bankrupt, and praying 
that a fiat may be issued, and prosecuted 
either in the town or country bankruptcy 
courts. A petition is also one of the three 
modes to come before the Court of Review. 
Certain insolvents also may petition a court 
of bankruptcy for protection, under 5 & 6 
Viet., c. 116. 

A petition is the proper mode of coming 
before the court for the relief of insolvent 
debtors. 1^2 Viet,, c. 110, § 35. 

The mode of obtaining redress fur an im¬ 
proper election of a Member of Parliament, 
is by petition to the House of Commons. 

Petitions, in this case, are either— 

(I.) Original, which lie on 

(a) An undue election or return of a 
member. 


(b) When no reiom has been made to 
any writ issued for the election of any mem¬ 
ber to serve in Parliament on or before the 
day on which such writ is made returnable. I 
ic) When a writ is Issued during any i 

session or prorogation of Parliament, and ^ 

no return has been made to tbe same within 
fift^-two days after the day on which such 
wnt bears date. 

(d) When any return Is not according to 
the requisition of a writ. 

(e) When the special matters contsined 
in the return are improper. 

(f) Upon an appeal from the decision of 
tbe revising barrister:—(1) where the nsne 
of any person who voted at the election wis 
itnpro|Hfrly inserted in the register; (2) 
where the name of any person who voted it 
the election was improperly retained in the 
register; (3) where tbe name of any persos 
who tendered his vote at the election was 
improperly omitted from the register. Ad 
appeal from tbe barrister’s decision is made 
to tbe Court of Common Pleas. 6 & 7 Viet, 
c. 18. 

2. Supplemental in aid of original; they are 
either 

(a) Quia timet, or I 

(b) From subsequent eventa, subdivided i 
into 

(1) Death. ' 

(2) Elevation to the peerage. i 

(3) Member abandoniug defence. 

(4) Petitioners decliiting to proceed. 

(5) Resolution of vacancy. 

(6) Renewed petition. 

Tbe manner of proceeding upon such 
petitions is regulated by d & 5 Viet., c. 58. 
tbe substance of which is as followsAny 
person claiming to have had a right to vote 
at tbe election, or to be returned or elected, 
or alleging himself to have been a candidate 
thereat, may subscribe and present a peti¬ 
tion to the Douse of Commons, complaining 
of an undue election or return, or that no 
return has been made according to the re¬ 
quisitions of tbe writ; but it is required 
that some onq or more of the petitioners 
should enter into a recognizance, with sure¬ 
ties, for payment of all costs and expenses; 
and the sitting member, and any other per¬ 
sons claiming to have had a right to vote at 
tbe election (or such claimants, without the 
silling member, if he decline to be a party), 
are entitled to oppose the petition. The list 
of voters intended to be objected to. toge¬ 
ther with tbe heads of the objection to eacli, 
are then delivered by either party to tbe 
general committee appointed by the house 
for such business at the commencement of 
each sessieivr' and the petition is tberenpoa 
referred by the house to a select committee, 
consisting of a chairman and six other 
members, the former of whom is chosen 
by a select body called the chairman’s panel, 
and the latter by the general committer. 
This select committee (who are sworn well 
I and truly to try the matter before them, and 
are empowered to examiae all witaesses oa 
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a powar aot possessed by the house 
iuelfj then proceed to try the merits of the 
return, or of the ejection, or both (admitting, 
however, no objection nut set furtli on tlie 
list of objections which had before been de¬ 
livered to the ^enertil committee), and by 
their decision (which is by the majority of 
voices) they determine whether the peti¬ 
tioner, or sittioi' member, or either of them, 
be duly returned or elected, or whether the 
election be vx)td, or whether a new writ 
ou^ht to issue; and such determination is 
final between the parties, to all intents and 
purposes, and is reported to the house at 
iarjpe, and entered in their journals. If the 
select committee report the petition, or the 
opposition to it, to be frivolous and vexa¬ 
tious, or that any particular objection made 
before them was of that character, the party 
in whose favour such report is made, is en¬ 
titled to recover from the other his reason- 
aide costs and expenses incurred in that 
behalf; ami a similar provisiou is made with 
respect to all allei^ations of fact with regard 
to the conduct of the opposite party. 
PETITION DE DROIT (petition of right), 
one of the common law methods of olitain- 
ing possession or restitution from the Crown 
of either real or persunal property. It is 
said to owe its origin to Edward 1. It may 
be preferred or prosecuted either on the 
common law side of the Court of Chancery, 
or in the £xche<|uer« It is of use when the 
Crown is in full possession of any heredita¬ 
ments or chattels, and the petitioner suggests 
such a right as controverts the title of the 
Crown, grounded on facts disclosed in the 
petition itself; in which case be must be 
careful to state truly the whole title of the 
Crown, otherwise tlie petition will abate; 
then, upon the answer being endorsed or 
un<!erwriiten by the Crown, soU droit fait al 
partie (let right be done to the party), a 
commission shall issue to inquire into the 
truth of the suggestion, after the return to 
which the Queen’s attorney is at liberty to 
plead in bar, and the merits are determined 
upon issue or demurrer, as in suits beuvecu 
subject and subject. If the right he deter¬ 
mined against the Crown, the judgment is 
that of ouster le main or amoveas manus, 
Chitty*s Prerog. of the Crojvn, 345. 

PETITION OF RIGHT, the 3 Car. I., c, I. 
PETITIONING CREDITOR, one who ap¬ 
plies fora fiat against his trading dei)tor. 

By 5 & 6 Viet., c. 122, § 9, it is enacted, 
that the amount of the debt or debts of any 
creditor or creditors, petitioning for a fiat 
in bankruptcy, shall hereafter be as follows; 
that is to say, the single debt of such credi- 
tor, or of two or more persons being part¬ 
ners, petitioning for the same, shall amount 
to 5(ti. or upwards, and the debt of two 
creditors so petitioning shall amount to 701, 
or upwards, and the debt of three or more 
creditors so petitioning shall amount to lOOI. 
or upwards, and that every person who has 
given credit to any trader, upon valuable 
eonsideration for any sum payable at a cer¬ 


tain tlmci which time shall not have arrived 
when such trader committed an act of bank¬ 
ruptcy, may so petition or join in petitioning 
as aforesaid, whether he shall have had ai^ 
security in writing for such sum or not. It 
must, h(»wever, be a debt for which, if pay- 
' able at the time, au action at law could be 
maintained by and in the name of the peti¬ 
tioning creditor. An equitable debt is not 
sutficient. Interest, even on a bill of ex¬ 
change, cannot he the subject of a petition¬ 
ing creditor’s debt, unless expressed to be 
payable on the face of the instrument; for, 
otherwise, it is merely damages to be reco¬ 
vered in an action, and not a debt in law. 

[ The personal attendance of the petitioning 
creditor, and of the witness or witnesses to 
prove the trading and act of bankruptcy, 
upon the opening of the fiat, shall in no efise 
be dispensed with, except upon special 
cause, proved to the satisfaction of the com- 
tniasioner. 

PETITIO PRINCIPII, the taking a thing for 
true or for granted, and drawing conclusions 
from it as such, when it is really dubious, 

‘ perhaps false, or at least wants to be proved, 
before any inferences ought to be drawn 
from it. Lmic Phrase, 

PEITIFOGGER [petit, Fr.,little,and vogueur, 
a rower], a small-rate lawyer. 

PETIT JURY, a jury in criminal cases who 
try the hills found by the grand jury. 

PETIT LARCENY, stealing of goods to the 
value of a shilling or under. The distinction 
iietween grand and petit larceny is abolished 
by 7 & 8 Geo. IV., c. 29, § 2. 

PE TIT SERJEaNTY, holding lands of the 
Crown by the service of ren&ring annually 
some small implement of war, as a bow, a 
sword, a laucc, an arrow, or the like. See 
Tknure. 

PETIT TREASON, treason of a lesser kind, 
as if a servant killed his master, a wife her 
husband, a secular or religious man his 
prelate. But by tbe 9 Geo. IV., c. 31, § 2, 
every ofieoce wUicb, before the passing of 
the art, woultl have amounted to petit trea¬ 
son, shall be deemed murder only. 

PETRA, a stone vveigbt. Cowell, 

PETTY BxVG OFFICE, an olfice belonging to 
the common law jurisdiction of tbe Court of 
Cbanrery, for suits for and against solicitors 
and odicers of that court, and for process 
and proceedings by extents on statutes, re- 
counixunces, ad quod damnum, scire facias, 
to repeal letters patent, Ac. Termes de 
Ley, 

PETTY CONSTABLES, inferior officers in 
every town and parish, subordinate to the 
high constable of the hundred. See Con- 

STADLB. 

PETTY SESSIONS, sittings of one or two 
justices of the peace, who are empowered 
by statute to try in a summary way, and 
without jury, such minor otleuces as in the 
statutes particularized. 

PEW [page, Dut., appui, Fr.], a seat enclosed 
in a church. It is somewhat in the nature 
of a heir-loom, and may descend by imine- 
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morial castom, without any ecclesiastical 
concurrence, from the ancestor to the heir. 

The ri| 3 fht to nt in a particular pew in the 
church, arises either from prescription as 
appointment to a messuage, or from a 
faculty or grant from the ordinary, for he 
has the disposition of all pews which are not 
claimed bj prescription. All other pews 
and seats in the body of a church are the 
property of the parish; and the church¬ 
wardens, as the officers of the ordinary, and 
Bubject to his control, hare authority to 
place the parishioners therein. 3 Hagg, 
Eo. Rep. 733; I PhtL Rep. 324. 

PHAROS, a watch-tower or sea- mark, which 
cannot be erected without lawful warrant 
and authority. 3 Imi. £04. 

PH ATU K, a gaol or prison. Indian word. 

PHYLASIST [^uxdiro’w, Gr., to keep], a jai* 
lor. 

PHYSICIAN, one who professes Che art of 
healing. 

The necessity of placing under snperrision 
the practitioners of physic and surgery, 
appears from our statute book to have been 
early acknowledifed, for we 6nd in the drd 
year of Henry Vllf., a statute, entituled, 
** An Act for the appointing of Pliysicians 
and Surgeons,^’ in which, after reciting the 
inconveniences, and grievous hurt, damage, 
and destruction of many of the King’s liege 
people, forasmuch as common artincers, as 
smiths, weavers, and women, boldly take 
upon them great cures, in which they partly 
use sorcery and witchcraft, it is enacted, 
that DO person within London or seven miles 
thereof, shall practice as a physician or 
surgeon without examination and licence of 
the Bishop of London or Dean of St. Paul’s 
(duly assisted by the facultv ); or beyond 
these limits, without licence from the bishop 
of the diocese or his vicar-general, similarly 
assisted. There is a saving, however, of the 
privileges of the universities of Cambridge 
and Oxford. The superintendence of the 
bishops was taken away by a royal charter, 
dated 23rd Sept., 10 Hen. VIII., which io- 
coroorated the physicians. 

By 14 & 15 Hen. Vlll., c. 5, this charter 
was confirmed, and in virtue of such act and 
charter, a perpetual college of physicians 
was establishetl, with a constitution of eight 
elects, to be renewed as need should require, 
of whom was to be annually elected a presi¬ 
dent ; and it was ordained that this college 
should choose four physicians quarterly, to 
supervise all others witnin London and seven 
miles thereof, as also their medicines and 
receipts, so that such as offended should be 
punished with fines, imprisonment, and 
other means, and that no person shall be at 
liberty to practice within tiiat circle, except 
by the licence of the college, under a penalty 
of 51. per month. All persons were likewise 
forbidden to practice even beyond that circle, 
unless they should have been first examined 
and approved by the president and three 
elects, or should be graduates of Cambridge 
or Oxford. They were also allowed to 


practice surgery as part of the general 
science of physic by 32 Hen. VIII., c. 40. 

The charter of the college was subse¬ 
quently confirmed and enlarge by I Mar., 
8688. 2, c. 9, and by certain other charters 
of later dates, viz., 8 Oct., 15 Jac. I, and 
26 Mar., 15 Car. 2, by which many im¬ 
portant privileges and 1mm ludties are further 
secured to that body. 

A physician cannot maintain an action for | 
his fees. 4 7\ R. 317; 3 Step. Com. 325. 

PFACLE. an enormous crime. Obeoleie. 

PICAROON [picare, Ital.], a robber; a ploo- 
derer. 

PICCAGB [picagium, low Lat.], money paid 
at fairs for breaking ground for booths. 

P1CK-IX)CK, an instrument by which Mu 
are opened without a key. 

PICK-POCKET, or PICK-PURSE, a ^ 
who steals by putting his hand privately ists 
the pocket or purse of another. 

PICKERY, petty theft, or stealiug things of 
small value. Scotch ward. 

PICKLE, PYCLE, or PIGHTEL [piewd#, 
Ital.], a small parcel of land enclosed witii 
a hedge, which in some counties is called s 
pingle. Encpc. Lond. 

PIEDPOUDRE, court of [so called, either 
from the dusty feet of the suitors, or because 
justice is there done as speedily as dost can 
fall from the foot, or derived from fiei 
puldrcauet^ old Fr.. a pedlar or petty chap¬ 
man, such as resorts to fairs or markets], a 
court of record incident to every fair and 
market, though fallen into disuse, and now 
in a manner forgotten; of which the stew¬ 
ard of him who owns, or has the toll of the 
market, Is the Judge: its jurisdiction ex¬ 
tends to administer justice for all commer¬ 
cial injuries done in that very fair or mar¬ 
ket, and not in any preceding one; so that 
the injury must be done, compUined of, 
heard and determined, within the compam 
of one and the aame day, unless the fair 
continue longer. The court has cognisance 
of all matters of contract that can pomihly 
arise within the precinct of that fair or 
market, and the plaintiff roust make oath 
that the cause of action arose there. A 
writ of error lies in the nature of an appeal 
to the courts at Westminster. 

PIERAGE, the duty for maintaining piers and 
harbours. 

PIETANTIA, a pittance, a portion of victusw 
distributed to the members of a college- 



who was to distribute the pietaniia. 

PIGHTEL, a little enclosure. 

PIGNORATION [pfpwm, Lat.], the set of 
pledging. 

PIGNORATIVE, pledging; pawning. 

PIGNUS, a pledge or security for a debt or 
demand, is denved, says Gaiua (Di^. 50, 
tit. 16, § 238), from pugums, " 
pignori datUvr^numu tradunitir.** Tb* “ 
one of several instances of the fmlure of the 
Roman jurists when they attempted ctymo- 
logical explanation of words. The eksseat 
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of figumi {pig) U contained in the word 
ga{n)go and its cojtnate forms. It is called 
pignus when the possession of the thing is 
e^ren to him to whom it is made a security, 
and hypotkeeat when it is made a secority, 
without being put in his possession. 

PIGOrrS ACT, 14 Geo. II., c. 20, relating 
to recoreries which are now abolished. 

PILA, that side of money which was called 
pUe, becanse it was the side on which there 
was an impression of a church built on piles. 
Fleta, I, I, c. 39. 

PILETTUS [pita, Lat., a hall]. In our 
ancient forest laws, an arrow which had a 
ronnd knob a little above the head, to hinder 
it from going far into the mark • 

PiLENS SUPPORTATIONIS (a cap of 
maintenance). Coweli, 

PILFERER, one who steals petty things. 

PILLERY, rapine; robbery. Obsolete. 

PILLORY [the etymoWy of this word has 
been variously assigoen by different writers; 
Spelman derives it from the French, pilleyr, 
a thief; Cowell from wdAw, a door, and 
ipdy, I look through; Du Cange, from pila, 
a pillar], a frame erected on a pillar, and 
made with holes and movable boaras, through 
which the heads and hands of criuiinali were 
put. 

Until recently, the punishment of the 
pillory, which Md been abolished in all 
other cases, by 56 Ueo. 111., c. 138, was 
retained for the punishment of perjury and 
tnlmmatioii; but it is now altogether abo* 
lished by 7 Wm. IV., and 1 Viet., c.23. 

PlLOl', a {Miticnlar officer serving on board a 
ship daring the course of a voyage, and 
haring the charge of the helm and the ship’s 
route; or a person taken on board at any 
particular place for the purpose of conduct¬ 
ing a ship through a river, road, or channel, 
or from or into a port. It is to the latter 
description of persons that the term pilot is 
noAv nsually applied, and pilots of this sort 
are established in various parts of the 
country, by ancient charters of incorpora¬ 
tion or by particular statutes. The most 
important of these incorporations are those 
of the Trinity Honse, Deptford, Stroud, the 
fellowship of the Pilots or Dover, Deal, and 
the Isle of Thanet, commonly called the 
Cimjue Port Pilots, and the Trinity Houses 
of Hull and Newcastle. The 5 Geo. IV,, c. 
73, established a corporation for the regula¬ 
tion and licensing of pitots in Liverpool. 
The statote of 6 Geo. IV., c. 125, has con¬ 
solidated the laws with respect to the liceos- 
ing, emmloyment, &c., of pilots. 

PIMP-TI^URE, a very singular kind of 
tenure mentioned by our eld writers, fVil^ 
helmus Hoppeshort tenet dimidiam virgatam 
tern, per servUium custodiendi sex damisellasp 
kU, meretriceSf ad vsum domini regis'* 
12 Ed. 1. 

PIN-MONEY, an annual sum settled on a 
wife to defray her own charges, in dresa 
and pocket money. 

Courts of equity refuse to call upon a 
husband to pay beyond the arrears of a 


year, although stipulated fur by a marriage 
settlement, for the money is meant to dress 
the wife during the year, ao as to keep up 
the dignity of the husband, and not for the 
accumulation of the fund. The personal 
representatives of the tvife are not allowed 
to make any claim for the arrears of pin- 
money, not even for arrears of a year. If, 
however, the wife live separate, and have no 
allowance, an account of the arrears of pin- 
money will be decreed. Aston v. Aston, 
1 Fes, 269; Sped, no. 295. 

There is a very ancient tax in France for 
providing the Queen with pins. 

PINNAGE [from to pin or pea], poundage of 
cattle. 

PIPE, a roll in the Exchequer; otherwise 
called the Great Roll, 

PIRACY, committing those acts of robbery 
and violence upon the sen, that if committed 
upon land, would amount to felony. Pirates 
hold no commission or delegated authority 
from any sovereign or state empowering 
them to attack others. They can, therefore, 
be only regarded in the light of robbers or 
assassins. They are, as Cicero has truly 
stated, the common enemies of ail (com- 
munes hostss omnium); and the law of 
nations gives to every one the right to 
pursue and exterminate them without any 
previous declaration of war; but it is not 
allowed to kill them without trial, except in 
battle. Those who surrender or are taken 
prisoners must be brought before the proper 
magistrates, and dealt with according to law. 
By the ancient common law of England, 
piracy, if committed by a subject, was held 
to be a species of treason, being contrary to 
Ills natural allegiance; and by an alien, to 
be felony only; but since the statute of 
treason, 25 Edw. III., c. 2, it is held to be 
only felony in a subject. Formerly, this 
ofTence was only cognisable by the admiralty 
courts, which proceed by the rules of the 
civil law, but it being inconsistent with the 
liberties of the nation that any man’s life 
should be taken away, unless by the judg¬ 
ment of his peers, the statute 28 Hen. VIII., 
c. 15, established a new jurisdiction for this 
purpose, which proceeds according to the 
course of common law. Piracy waa almost 
universally practised in the heroic ages. 
Instead of being esteemed infamous it was 
supposed to be honourable, Latroeinium 
marts glorim habebatur, Justin, lib. x., I. iii., 
c. 3. Menelaiis, in the Odyssey, does not 
hesitate to inform bis guests, who admired 
bis riches, that they were the fruit of his 
piratical expeditions, lib, iv., v, 90; and 
such indeed was the way in which most of 
the Greek princes amassed great wealth. 
Goguet, Or^n of Laws, v. i., p. 383. Eng, 
Laws. 

PIRACY OF WORKS, literary theft. 

The remedies for piracy is an action at 
law for damages, or a special injunction. 
See Injunction. 

Pirata est Aostis humani generis, 3 Inst. 113. 
— \A pirate is au enemy of the human race.) 
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PISCARV% eommum of^ a rig^t or liberty of 
fisbine Id the waters of another person. 
See CoimoN. 

PIT, a hole wherein the Scots used to drown 
women thieres. Skeme, 

PITCHING-PENCE, money; commonly a 
penny, paid fur pitchinir or settioft down 
erery h^ of com or pack of goods in a fair 
or market. 

PITTANCE, a little repast or refection of, 
fish or flesh more than the common allow- 
ance; and the pittancer was the officer who 
distribated this at certain appointed fes- 
tirals. 

PIXING THE COIN. ascerUining whether 
coin is of the proper standard. 'Hie tiisl of 
the pix takes place before a jury of mem¬ 
bers of the Goldsmiths* Company. 

PLACARD or PLACART [p/aiboerf. Dot., 
placard, Fr., from plaque, a flat piece of 
metal, stone, or wood; itKhi, Gk.]i an edict, 
a declaration, a manifesto; also an adver¬ 
tisement or public notification. 

placeman, one who exercises a public 
employment, or fills a public station. 

PLACES OF AMUSEMENT. It U provided 
by 25 Geo. II., c. 36, § 2, that every house, 
roomi garden, or other place, kept for 
public dancing, music, or other public 
entertainment of the like kind in London 
and Westiuiuster, or within twenty miles 
thereof, without a license from the ouarter 
sessions^ shall he deemed a disorderly nouse, 
and the keeper thereof shall forfeit the sum 
of 100/., and be otherwise punishable as the 
law direcii^ in the case of disorderly bouses. 
And it is further enacted, that over the door 
or entrance of all such liceosed places there 
shall he affixed and kept up the words, 
** Licensed, pursuant to Act of Parliament 
of the tweiily-fiftli of Geo. II.,** and ibat im 
house of this deicription is to be opened fur 
the purpose of amusement before five o’clock 
in the afternoon. 

But this act ha:s no application to the 
Tlieatres Royal, or Drury Lane and Covent 
Garden, or the Italian Opera in the Hay- 
market; nor to theatres licensed by the 
Crown or the Lord Chamberlain of the 
Household. 

PLACIT or PLACITUM, decree, determi¬ 
nation. 

PLACITA, the public assemblies of all degrees 
of men where the Sovereign presided, who 
usually consulted upon the great affairs of 
the kingdom. Also, plea, pleadings, or de¬ 
bates, and trials at law; sometimes penal¬ 
ties, fines, mulcts, or emendatioos; also, the 
style of the court at the beginning of the 
record at ntst prius: but this is now omitted. 
Cowell, 

Pladla concementia chartas, sen ecripta libe¬ 
rum lenementum tangentia, m aliquibus 
euriie, qaee recordum non kabent eecundum 
legem et consuetudinem regni AngUee, sine 
brevi regie placitari non debent, 2 Inst. 311. 

Pleas relating to charters or writings 
touching freehold ought not to be pleaded 
in couru not of record, by the law and 


custom of England, withoot the Insg*! 
writ.) 

PlacUa de eataUis, ddntis, ijfc,, que mmmm 
40f. attingumU vel earn exeedmU steuudm 
legem et consuetudinem Anglue sme brevi 
regie placitari nan debeat, 2 Inst. 312. 
—(Pleas of chattels, debts, &e., which 
amount to dOs., or exceed it, by the law tod 
custom of England, ought not to be pleaded 
without the king’s writ.) 

PlacUa de tramegreeeicnc ecmJtra paeem ngii, 
in regno Angliee vi et armie facta eeamiem 
legem et coneuctudmem AngUee time brm 
repiff placUari non debent, 2 last. 311.— 
(Pleas of trespass against the peace of the 
king in the kingdom of England, made with 
force and arms, ought not, by the law and 
custom of England, to be pleaded wiiboat the 
king’s writ.) 

PLACjITA re, to plead. 

PLACITATOR, a pleader. 

PLACITUM NOMINATUM, the day ip- 
pointed for a criminal to appear and plead 
and make his defence. Leg, H, 1, c. 29. 
PlacUum pactum, when the day is past. 

Placitum aliud pereonale, altui reek, a&d 
mixtum, (^. Lit. 284.-^Pteas are personal, 
real, and mixed.) 

PLAGlARIl, those who ateal human crea¬ 
tures. 

PLAGIARY [TXoyo, Gk., a blow], a nuo- 
stealer; a thief in literature, one who iteali 
the thoughts or writings of another. 

PLAGII CRIMEN or PLAGIU.M, the steal¬ 
ing of human creatures. 

I PLAGUE [wXirrt, Gk., a wound], pestilence; 
a contagious and malignant fever, mostly ac¬ 
companied by buboes and carbuncles. 

By 1 Jac. I., c. 31, if any person infected 
with the plague, or dwelling in any infected 
bouse, should be commanded by the mayor 
or constable, or other head officer of his 
town or place, to keep bis bouse, and should 
wilfully and contemptuously disobey such 
direction, he should be enforced with vio¬ 
lence, by the watchman appointed to obey 
such necessary command; and if any bun 
ensued by such enforcement, the watchmea 
were not to he impeached. And farther, if 
such person so commanded to confine him* 
self went abroad and conversed in company, 
if he had any infectious sore upon him, 
uncured, should suffer death as a felon; hut 
if 110 such sore should be found upon him, 
should be punished as a vagabond, and mor^ 
over bound to his good behaviour. This 
act was abolished, however, by 7^Tin. D* 
and 1 Viet., c. 91, § 4. See Quarantine. 

PLAIDEUR, an attorney who pleaded the 
cause of his client; an advocate. Obsolete* 

PLAINANT, a plaintiff. 

PLAIN'r [plainte, Fr., querela, IaI.], the 
exhibition pf an action in writing. ^ R b 
the first process in an inferior court, in the 
nature or an original writ, because therein 
is briefly set forth the pUintiff^a canteof 
action; and the Judge is bound, of commoa 
right, to. administer justice therein withoot 
a special mandate from the Crown. 
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’LAINTIFF Fr.l, he that com- 

meoces a sail in law against another, who is 
called a defendant. 

PLANTATION, a colony. 

With respect to their internal policy, oor 
colonies are of three sqrtss 1 , provincial 
e«tablishinents; 2 , proprietary governments; 
3, charter aroverninents. 1 BL Com. 108. 
PLAY-DEBT, debt contracted by gaming. 
?LEA ipUct Fr.], a defendant’s answer of 
fact to a pluntid’s declaration ; anciently a 
suit or action. 

Pleas are dirided into camnum pUoM^ 
relating to civU causes, and pletu the 
Cronrn, relating to criminal prosecutions. 

At commofs law pleas are aivided into— 

1. Dilatory; which are subdivided into— 

(a) To the jurisdiction of the court. 

(b) In suspension of the action. 

(c) In abatement of the writ or decla¬ 
ration, and— 

2 . Peremptory, t. e., in bar of the action. 
The distinction between these two classes 

of pleas is, that the dilatory show some 
ground for quashing (he declaration, the 
peremptory, for defeating the action. 

The invariable order of pleading is as 
follows j- 

1. To the jurisdiction of the court. 

2. To the disability of the person. 

(a) Of plaintiff'. 

(b) Of defendant. 

3. To the connt or declaration. 

4. To the writ. 

5. To the action itself in bar thereof. 

In equity, a plea is resorted to by a defen- 
diot when an objection is not apparent on 
the bill itself, or, as the technical phrase is,, 
where it arises from matter dehors the bill, 
if the defendant means to take advantage of 
it, he ought to show the matter which I 
creates the objection to the court, either by 
plea or by answer. A plea is a special 
answer, showing or relying upon one or 
more things, as a cause why the suit should 
either he dismissed, delayed, or barred. 
Fleas are divided into two sorts: 1, pure 
pleas, which rely wholly on matter dehors 
the hill, such as a release or settled account; 
and, 2 , auutnuloiis or negative pleas, whirh 
consist maiuly of denials of the substanliul 
matters set forth in the bill. 

(I) To original bills praying relief, the 
appropriate defences by pleas may be thus 
divided: 

(a) To the jurisdiction. 4 

(h) To the person. 

(e) To the frame or form of the bill. 

(d) In bar to the bill. 

(a) Pleas to the jurisdiction are either— 

1 . That the subject of the hill is not 
wi^in the cognizance of any municipal court 
of justice. 

2 . That it Is not within the jurisdiction 
of a court of equity. 

3. That some other court of equity is 
invested with the proper jurisdiction. 

4. That tome other court possesses the 
proper joriidiction. 


(If) Pleas'to the person are cither 

(1) To the person of the plaintiff, as 
(a) Outlawry. 

(iS) Escoinmiinication. 

( 7 ) Popish recusant convict. 

(9) Attainder. 

(t) Alienage. 

({*) Infancy. 

(u) Coverture. 

(^) Idiocy or lunacy. 

( t ) Bankruptcy or insolvency. 

(«) Want of character, in which the 
plaintiff sues. 

(2) To the person of the defendant, as that 
he dees not possess the character in which 
he is sued. 

(c) Pleas to the bill are either 

(1) The pendency of another suit. 

(2) Proper parties. 

(3) Multiplicity. 

(4) Multifariousness. 

(d) Pleas in Imrare either 

(A) Founded on some bar created by sta¬ 
tute, as 

(а) A statute of limitations. 

( б ) The Statute of Frauds. 

( 7 j Any other public or private statute. 
(9) The plea of a statute, fine, and 
non-claim. 

(B) Founded on matter of record, or as of 
record in some court, as 

(«) A common recovery I 
(iSj Judgment at law in a court > of record, 
of record . . J 

( 7 ) The sentence or judgments 
of a foreign court (which is 
deemed to be a court not of I as of 
record) upon the same matter / record, 
put in controversy by the bill 

(5) A decree in a court of equity y 

(C) Of matter purely tn pais, t. e., upon 
matter of fact, not of record, as 

(a) Release. 

(iS) Stated account. 

( 7 ) Settled account. 

(5) Award. 

(c) Purchase for valuable consideration. 

(t) Title in the defendant, generally 
founded on a will, conveyance, or long 
peaceable and adverse possession. 

(2) To bills of discovery, the most usual 
pleas are, 

(a) That the discovery may subject the 
defendant to pains or penalties, or a criminal 
prosecution. 

(b) That it will subject him to a forfei¬ 
ture, or something in the nature of a for¬ 
feiture. 

(c) That it will betray the confidence 
reposed in him as counsel, attorney, soli- 
lor, or arbitrator. 

(d) That he is a purchaser for a valuable 
consideration, without notice of the plain¬ 
tiff’s title. 

(3) To bills not original, as 

(u) To supplemental bills and bills in the 
nature of suppleiuental bills, a plea must be 
resorted to, when the objection is not on the 
face of the bill. 
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(b) To bills of revivor, or in the nature af 
bills of revivor, a defendant can only object 
by plea or demurrer; he may plead the want 
of proper parties or a statute of limiiatioos. 

(c) To cross bills, the same pleas are 
applicable as to orifrlual bills* 

(d) To bills of review, and hills in the 
nature of bills of review, a plea of the decree 
may be resorted to. And where any matter 
beyond the decree, as length of time, a 
purchase for a valuable connderation, or 
any other matter, is to be offered against 
opening the enrolment, it must be pleaded. 

(e) The proper defence to a bill, seeking 
to impeach a decree on the ground of fraud, 
is a plea of the decree, denying the fraud, 
supported by an answer mo, meeting the 
charges of fraud. 

^ (f) To biUs to carry decrees into execu¬ 
tion, the defendant may plead no right or 
interest, if the matter oe not apparent on 
the bill, so as to admit of a demurrer. 
8tory*s Eq, Plead. 492. 

A defendant has six weeks after appear¬ 
ance to plead to any original, supplemental, 
or amended' bill, if it be amended before 
answer, and ei^ht days after appearance to 
plead to a bill of revivor, or a common 
Injunction bill, and four weeks after appear¬ 
ance to subpoena, to answer, &c., amended 
bill, after he has answered, Ac. \6tk Order, 
SthMoff, 1846. A plea is signed by connsel 
in town cases, but not in country, when 
taken by commission i and pleas in bar of 
matters in paie must be sworn to unless 
plaintiff consent otherwise* If a plaintiff 
consider the plea not true in point of fact, 
he may file a replication to it which denies 
its facts, but admits its validity in point of 
form and substance. If the plaintiff consider 
the plea good, he may submit to it, and obtain 
an order as of course to amend his bill. 
Within three weeks after the filing of a plea 
to the whole or part of a bill, the plaintiff, 
desiring to submit such plea to the judraent 
of the court, is to cause the same to be set 
down for argument. If be do not, such 
plea is to be held good to the same extent 
and for the same purposes as a plea allowed 
upon argument, and the plaintiff is to be 
held to have submitted thereto. No plea b 
to be held bad and overruled upon argument 
only, because it shall not cover so much of 
the bill as it might by law have extended to, 
or only because the answer of the defendant 
may extend to some part of the same matter 
as may be covered by such plea. 36M A 
SJth Orders, 26M August, 1841. A defen¬ 
dant may move the court that a bill may be 
dbmissed, if a plaintiff, having underwen 
to reply to a plea to the whole bill, do not 
file h» replication within four weeks after 
the date of his undertaking: as to the costs, 
see Orders, %th May, 1846, 48, fye. 

The defendant’s pleas in ecclesiastical 
causes are called allegations. 

The order of a prisoner’s pleu in criminal 
law is as follows 

(1) To the jurisdiction. 


(2) In abatement. 

(3) Special pleas in bar, as 

(a) jduter/eis acquit. 

(b) jduter/ois comaict. 

(c) Aute^ms attaint. 

(d) Pardon. 

(4) General usue of not {^iltj. 

PLEAD, making an allegatmn m a cause; 

also, the forensic argument in a cause. 

PLEADABLE BRIEFS, precepts (tirectedto 
the sheriffs, who thereupon cite parties, and 
bear and determine. Scotch phrase. 

PLEADER [nairofor], one who draws plead¬ 
ings. 

PLEADING, in its general sense, the pro¬ 
ceedings from the declaration to isme 
joined, i.e., the contending statements of 
the parties; in its specific sense, a defend¬ 
ant’s answer to a plaintiff^s declaration. 

The science of pleading was no doubt 
derived from Normandy, ^e use of slated 
forms of pleading is not to be traced among 
the Anglo-Saxons. Pleading was cnltivated 
as a science in the reign of Edward I. Tbe 
object of pleading b to ascertain by the 
production of an issue, the subject for de¬ 
cision. 

I. The rules which tend simply to the i 
production of an issne, are ' 

(a) That after declaration, the pwtKS 
must at each stage demur, or plead, either 
by way of traverse, or by way of coafeuion 
and avoidance; and as to the nature sod 
property of pleadings in general, uritfaont 
reference to their being by traverse or by 
confession and avoidance, the propeitiet 
are, 

(a) That every pleading must be an an¬ 
swer to the whole of what b adversely 
alleged. 

{$) That every pleading b taken to con¬ 
fess such traversable matters alleged on the 
other side as it does not traverse, hat dilatory 
pleas and pleas by estoppel are exoeptioas, 
as also a new assignment. 

(b) That upon a traverse bsue must he 
tendered. 

(c) That an issue well tendered most be 
accepted. 

IJ. Tbe rule which tends to seenre the 
materiality of the issue, is, 

(a) That all pleadings mustcontun matter 
pertinent and material; for a traverse must 
not be taken of an immaterbl point, ssd 
a traverse must be neither too large nor too 
narrow. 

III. The rules which tend to ^odnee 
singleness or unity in the bsue, are 

(a) That pleadings must not be double. 

(b) That It is not allowable both to pfetd 
and to demur to the tame matter. 

IV. Tbe rules which tend to produce 
certainty or panicularity in the issue, are 

(a) That tne pleadings must have oeruuoty 
of place. 

(b) That tite pleadfings must have cer¬ 
tainty of time. 

(c) That the pleadings must speeify 4^^ 
lily, quantity, and value* 
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(d) That the pleadings must specify the 
names of persons, whether parties Co the 
suit, or parties of whom mention is made in 
the pleading, 

(e) That the pleading must show title. 

(f) That the pleadings must show autho¬ 
rity. 

(g) That in general whateter is alleged in 
pleading must be alleged with certainty. 

The roles which tend to certainty are 
limited and restricted by the following sub¬ 
ordinate rules:— 

(a) It is not necessary in pleading to state 
that which is merely matter of evidence. 

{$) It is not necessary to state matter of 
which the court takes notice es ojicio. 

iy) It is not necessary to state matter 
which would come more properly from the 
other side. 

(9) It is not necessary to allege circum¬ 
stances necessarily implied. 

(() It is not necessary to allege what the 
law will presume. 

•T} A general mode of pleading is allowed 
where great prolixity is thereby avoided. 

M A general mode of pleading is often 
sufficient, where the allegation on the other 
side must reduce the matter to certainty. 

{9) No greater particularity it reauired 
than the nature of the thing pleadeu mil 
conveniently admit. 

(0 Less particularity is required when the 
fscta lie more in the knowledge of the 
opposite party than of the party pleading. 

(ff) Leas particularity is ueceasary in the 
statement of matters of inducement or 
aggravation than in the main allegations. 

(a) With respect to acts valid at common 
law, but regulated as to the mode of per¬ 
formance by statute, it is sufficient to use 
such certainty of allegation as was sufficient 
before the statute. 

(V.) The rules which tend to prevent ob¬ 
scurity and confusion in pleading are» 

(a) That the pleadings must not be insen¬ 
sible or repugnant. 

(b) That the pleadings must not be am¬ 
biguous or doubtful in meaning; and when 
twodiflferent meanings present themselves, 
that construction shall be adopted which is 
most unfavourable to the party pleading, 

(c) That the pleadings must not be argu¬ 
mentative. 

(d) That the pleadings must not be 
hypothetical or in the alteraative. 

(e) That the pleadings must not be by way 
of recital, but must be positive in their torm. 

(f) That things are to be pleaded accord¬ 
ing to their legal effect or operation. 

(^) That the pleading should observe the 
ancient and known forms bf expresrion as 
contained in approved precedents. 

(h) That the pleadings should have their 
proper formal commencements and con¬ 
clusions. 

0) That a pleading which is bad in partis 
i’ad alt^ether. 

yi. Tut mlea which tend to prevent pro- 
lixity and delay in pleading are. 


(a) That there must be no departure In 
pleading. 

(b) Ihat where a plea amounts to the 
general issue it should be so pleaded. 

(e) That surplusage is to be avoided. 

VIf. The other miscellaneous rules are, 

(a) Tliat the declaration must be con¬ 
formable to the writ. 

(Ii) That the declaration shall have its 
proper commencement, and should in con¬ 
clusion lay damages and allege production 
of suit. 

(c) That ^eaa must be pleaded in due 
ordeh See Plba. 

(d) That pleas in abatement must give the 
plaintiff a better writ or declaration. 

(e) That dilatory pleaa must be pleaded at 
a preliminary stage of the suit. 

(f) That all affirmative pleadings which 
do not conclude to the country must con¬ 
clude with a verification. 

(g) That in all pleadings where a deed Is 
^leged, under which the party clums or 
justifies, profert of such deed must be made. 

(h) Tliat all pleadings must be properly 
entitled. 

(i) That all pleadings ought to be true. 

Step, Plead. 148—490. 

The order of the pleadings at common law 
in all actions (except replevin) is as follows: 

1. Declaration. 

2. Plea. 

3. Replication. 

4. Rejoinder. 

‘5. Surrejoinder. 

6. Rebutter. 

7. Surrebutter; after which the pleadings ^ 
have no distinctive names, for beyond this 
stage they are very seldom found to extend. 

The pleadings numbered 1 , 3 , 5 , 7, 
emanate from the plaintiff, the remainder 
from the defendant. See Demurrer and 
New Assignment. 

The pleadings in replevin are as follow; 

1. Plaint or declaration. 

2. Avowry, cognizance, or plea of non 
cepit. 

3. Plea in bar. 

4. Replication, &c., the ordinary name of 
each pleading being postponed by one step. 

See Kbplevin. 

The pleadings in eguilp are thus arranged: 

1. Bill or information. 

2. Answer, plea, demurrer, or disclaimer. 

3. Replication. 

The pleadings in criminal law are, 

1. Indictment or information. 

"2. Plea or demurrer. 

3. 5tmt7tVcr or Joinder. 

The pleadings in ceclciiaetical causes are, 

I. In criminal causes, 

(a) The articles. 

II. In plenary canses, not criminal, 

(a) The libel. 

III. In testamentary causes, 

(a) The allegation. 

Every subsequent plea in all causey and 
by whatever party given, is termed, 

(b) An allegation. 
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PLEAS OF THE CROWN, the criminal law 
department of our jurisprudence; so called, 
because the sorereii^n, in whom centers the 
majesty of the whole cominuniiy, .is sup¬ 
posed hy the law to be the person injured 
by every wron&r done to that community, 
find is, therefore, in all cases the proper 
prosecutor for every such offence. 

PLEBANIA, a mother church. Old Record, 

PLEBANUS, a rural dean. 

PLEBEITY or PLEBITY, the common or 
meaner sort of people. 

PLEBISCITE or PLEBISCITUiM, amon^f the 
Romans, a law enacted hy the common 
people, at the request of the tribune or 
some other plebeian magistrate, without the 
intervention of the senate; more particu¬ 
larly applied to the law which the people 
roaae, when, upon some misunderstanding 
with the senate they retired to the Aventine 
mount. 

PLEDGE, anything put to pawn or given by 
way of warrant or security; also a surety, 
bau, or hostage. See Pawn. 

There are two kinds of estates held in 
pledge, vifgage and mortgage, 

PLEDGER, one who offers a pledge. 

PLEDGERY, suretyship, or an undertaking or 
answering for another. 

PLEGIIS ACQUIETANDIS, a writ that an- 
cieiitly lay for a surety against him for whom 
he was surety, if he paid not the money at 
the day. F, N. B. I.‘l7. 

PLEGII DE PROSEQUENDO, pledges to 
prosecute with effect an action of replevin. 

PLEGII DERETORNO HABENDO, pledges 
to return the subject of distress, if the right 
be determined against the party bringing 
the action of r^levin. 

PLENA PORISFACTURA, a forfeiture of 
all that one possesses. 

PLENA PROdATIO, testimony by two wit¬ 
nesses. Civil Law Term, 

Plena et celeris justitia fiat partibus, 4 Insr. 
67.—(Let full and speedy justice be done to 
the parties.) 

plenaRTY, said of a benefice when full or 
possessed by an incumbent, opposed to 
vacancy. 

PLENARY, fuB, complete; an ordinary pro¬ 
ceeding through all Its gradations; opposed 
to eymmary^ 

Plenary causes in the ecclesiastical courts 
are the following:— 

1. All testamentary proceedings and 
business of administration, unless in the 
Prerogative Court, where the proceedinjgs are 
always summary, as by motion or petitmn. 

2. All causes of legacy. 

3. Causes of defamation, or reproachful 
or opprobrious language. 

4. Causes of divorce, or separation from 
bed and board. 

5- Jactitation of marriage. 

6. Impediments to marriage. 

7. Suits for ecclesiastical dilapidations* 

8. Suits relating to seats or sming-places 
in churches. 

9* Suits for tithes. 


PLENE ADMINISTRAVIT (be hu folly 
administered). If an executor or admioii- 
trator plead that he has fully administered 
all the assets that has come to his hands, the 
plaintiff, if he cannot dispute the plea, and 
there are other assets to be receive, iroiild 
sign judgment of assets quando aectderkt, 
and then, when assets afterwards come to 
the executor’s hands, the plaintiff should 
sue out a scire facias against the executor, 
and proceed to realise the judgment. 

PLENE ADMINISTRAVIT PRJITER, 
(be has fully administered except). When 
an executor or administrator pleads that he 
has fully administered the assets that bare 
rome to his hands, except, &c., the plaintiff, 
if be cannot dispute the plea, shomd I 
judgment presently of the assets acknow¬ 
ledged to be in the defendant’s hands, sod 
of assets in future for the residue. 

PLENIPOTENTIARY, a person who hasM 
power and commission to do anythmg. 

PLENUM DOMINIUM, a title combinior 
the right and the corporal possession of pro¬ 
perty, which possession could not be ac¬ 
quired without both an actual intention to 
possess, and an actual seisin or entry ioto 
the premises, or part of them, in the name 
of the whole. Roman Law Phrase, 

PLEVIN Iplevina, low Lai.],, a warrant or 
assurance. 

PLIGHT, an estate, with the habit and quality 
of the land; it extends to a rent-chane 
and to a possibility of dower. Co. IM, 
221, b, 

PLOK-PENIN, a kind of earnest used in 
piildic sales at Amsterdam. 

PIX)UGH-ALMS [eleemosgna aratraks], the 
ancient payment of a penny to the diurch 
from every plough land. 

PLOUGH BOTE, a tenant’s right to take 
wood for the repairs of ploughs, carts, and 
harrows, and for making rakes, forks, &c. 

PLOUGH-LAND, a hide of land, a carocate. 

PLOUGH-SILVER, money formerly paid by 
some tenants, in lieu of service to plough 
the lord’s lands. 

PLOUGH MONDAY, the Monday after 
Twelfth Day. 

PLURALIST, one that holds more ecclesi¬ 
astical benefices than one, with cure of 
souls. 

Pluralis numerus est duobus ctmienhu. 1 Rol> 
Rep. 476.—(The plural number is oontaflied 
in two.) 

PLURALITY, two or more benefices. 

By 1 & 2 Viet., c. 106, (repesling the 
former statute against pluralities, 21 Hen. 
VJIL, c. 13), it Is enacted, that in future 
(and subject to exception in the case of rights 
already vested), no spiritual person holding 
any benefice, urith cure of souls, shall ti^e 
to hold therewith any other benefic^ with 
cure of souls, unless rituated withm ten 
statute miles of the first; that no 8(Hritnal 
person holding a benefice, with cure of 
souls, with a population of more than 3000, 
shall take to hold therewith any other, bar¬ 
ing a popnladon of more than or ske 
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wfjtf, th&c no splritnnl‘penon shall hold 
together any two benefices, with the cure of 
lonld, of the joint value of more than 1000/. 
prr cmirttm ; that no spiritual person holding 
more than ooe benefice, with cure of souls, 
shall take to hold therewith any other or 
any cathedral preferment; and that upon 
every admission to a new benefice or prefer¬ 
ment contrary to the act, every benefice 
previously held shall he void ipso facto: 
which prohibition, however, in respect of 
population and yearly value, are subject to 
a provision enabling the Archbishop of Can¬ 
terbury to grant a dispensation therefrom in j 
certain cases, on recommendation of the 
bishop of the diocese. And see 4 A 5 Viet., 
C.39. I 

Plwraliias idem sententhm semper superat, ytisa 
facilius inoenitur quod a plurxbus queeritur. 
—(The multitude of persons thinking the 
same always avails, because that which is 
sought by many is more easily found out.) 

Plwes coheeredes sunt quasi ttnam corpus, 
propter unitatem juris fjuod habent. ('o. 
hit. 163.—(Several coheirs arc, as it were, i 
one body, by reason of the unity of right 
which tbey.j^ssess.) 

Plures participes sunt quasi unum corpusy in eo 
quod uAttiA jus habent. Co. Lit. 164.— 
(Several partners are as one body, in 4hac 
they have one right.) 

PLUfries (as often), a writ that issues in the 
third instance after the first and the alias 
have been ineffectual. 

Plusexempla quampeccata nocen/.—(Examples 
hurt more than crimes.) 

Pius peceat auctor qaam actor. 5 Co. 99.— 
(The iusiitutur offends more than the per¬ 
former.) 

Plus valet unus oculatus testis quam auriti 
decern. 4 Inst. 279.—(One eye witness is 
better than Urn ear witnesses.) j 

Plus valet quod agitur quam quod simulate con- 
cipt'/iir.—(What is done more avails than 
what is feignedly conceived.) 

Plus valet vulgaris consuetudo quam regalis 
eoneessio. Co. Cop. § 31.— (Common cus¬ 
tom is better than royal grant.) 

Plus vident ocuU quam ocuha. 4 lust. 160.— 
(Eyes see more than an eye.) 

POACHER, one who steals game. 

POAl'HING, stealing game. 

By 9 Geo. IV., c. 69, § 1, extended by 
7 & 8 Viet., c. ^,U is provided, that if any 
person shall by night unlawfully take or 
destroy any game or rabbits in any land 
(whether open or enclosed), or on any pub¬ 
lic road, highway, or path, or the sides 
thereof, or at the openings, outlets, or gates 
from any such lands into such roads, or 
shall, by night, be in such places with any 
RUD, net, engine, or other mstrument, for 
the puipose of takin|( or destroying game, 
he shall be liable to imprisonment, for the 
first offence, for any period not exceeding 
three months, with hara labour, and at the 
expiration of such period to be bound over 
to his nod behaviour by sureties for a year, 
or in deiattlt thereof, to be further impri¬ 


soned for six months, or until such sureties 
are found. Fur a second offence he shall 
be liable to imprisonment fur six months, 
and then to be bound in sureties for two 
^ears; and in default thereof, to he further 
imprisoned for one year, or until such sure¬ 
ties are found. And if such person shall 
offend a third time, he shall he guilty of a 
misilemeanour, and he liable to be trans¬ 
ported for seven years, or imprisoned, 
with hard labour, for any time not exceed¬ 
ing two years. It is moreover provided, 
that when any person shall be found com¬ 
mitting such offence, it shall be lawful for 
the owner or occupier of the land, or for 
any person having a right of free warren or 
free chase therein, or for the lord of the 
manor, or for the gamekeeper or servant of 
such persons, or their assistants, to seize and 
apprehend such persons so offending; and 
in case such ofi'ender shall assault or offer 
any violence with any offensive weapon 
whatsoever towards such person so autho¬ 
rized to apprehend him, he shall he guilty 
of a inisd^Mneanour, and be liable to be 
transported for seven years, or imprisoned 
with bard labour for any term not exceeding 
two years. 

It is also enacted (§ 9), that if any per¬ 
sons, to the number of three or more, shall 
by night unlawfully enter such lands or 
roads, for the purpose of taking or destroy¬ 
ing any game or rabbits (any of them being 
armed with any gun or other offensive wea¬ 
pon), each of such persons shall be guilty of 
a misdemeanour, and be liable to trans- 
portatum for any term not more than four¬ 
teen years or less than seven years, or 
imprisonment with bard labour for not more 
than three years, 

POCKET SHERIFF^, when the sovereign 
appoints a person sheriff who is not one of 
the three nominated in the exchequer, be is 
called a pocket sheriff. 1 Bl. Com. 342. 

Poend ex delicto dqfuncti, hceres teneri non 
debet. 2 Inst. 198.—(The heir ought not 
to be bound in a penalty for the crime of 
the defunct.) 

Poena gravior, ultra lefem posita oesiimationem 
conservat. 4 Inst. 66.—(A heavier punish¬ 
ment, put beyond the law, preserves esteem.) 

Poena non potest, culpa perennis erit. —(Ponish- 
ment cannot be, crime will be lasting.) 

Poenmpotius molliendee qunm exasperandee sunt. 
3 Inst. 220.—(Punishments should rather be 
softened than aggravated.) 

Poenee sint resiringenda. Jenk. Cent. 29.— 
(Punishments should be restrained.) 

POET LAUREAT. See Laurbat. 

POINDING, the Scotch term for taking 
goods, Ac., in execution, or by way of dis¬ 
tress. It is defined to be **the oilinnce 
(process) which the law has devised for 
transferring the property of the debtor to 
the creditor in payment of his debt.*’ It is 
either real or personal; not that any inhe¬ 
ritance is conveyed by poinding, but real 
poinding is a power of carryiiM; off the effects 
on the ground in payment of such debts m 
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are dMtn /undi, or heritable; personal 
poiadin^r » the ^indiDjjr of movables for 
debt or for rent, clc. There is also a species 
of poindin;; by attachine cattle trespassing. 
^ Gen. III., c. 74 , § 5. 

POISON, a substance which, on bemg applied 
in one or other way to the human body, is 
capal)le of destroying the action of the vital 
functions, or of placing the solids and fluids 
in such a situation that prevents the con¬ 
tinuance of life. 

The meant of ascertaining the traces of 
poison, either on the living or dead body, is 
one of the most important subjects in legal 
medicine, and its importance is only equalled 
by its difficulty. 

Poisons may be introduced into the sys¬ 
tem in various ways; through the nose in 
the form of odours; throu^ the lungs by 
Inspiration bv the mouth and oesophagus, in 
the form of mod; by the rectum, in the form 
of injection; through the skin, in some in¬ 
stances, b^ absorption. 

The rapidity of the action of poisons varies 
considerably. Concentrated hydrocyanic 
acid destroys an adult man almost in an 
instant, while others take away life within an 
hour, a few hours, a day, or a longer period. 
Some prove fatal after months, or a year. 

The administration of poison or other 
destructive thin^, or causing it to be taken, 
is declared felony. 9 Geo. /A^., e. 31, f il. 
It is deemed murder, if the party poisoned 
die within the year; but, in Scotland, a 
person might be punished, although death 
look place at a period indefinitely remote, 
provided the operation of the poison can be 
distinctly traced as causing it. 

Professor Christtson considers poisons 
under the three grand xdasses of 
Irritants, 

Narcotics, and 
Narcotico-acrids. 

1. Signs of poison on the living body. 

A person is supposed to be poisoned, if, 
being in perfect health, he is attacked, after 
having taken some food or drink, with 
violent pain, cramp in the stomach, nausea, 
vomitiof, convulsive action, and a sense of 
sufifocanon; or if he be seised, under the 
same circumstances, with vertigo, giddiness, 

• delirium, or unusual drowsiness. 

The class of irritant poisons comprehend 
both those symptoms which have a purely 
local irritating action, and likewise many 
which also act remotely, but whose most 
prominent feature of action still is the in¬ 
flammation they exdte wherever they are 
applied. 

A narcotic poison produces the follomng 
e^cts: stupor, numbness, a inclina¬ 
tion to sleep, coldness, and stiffness of the 
' extremities, a cold sweat of a foetid or greasy 
nature, swelling of the neck and face, pro¬ 
trusion of the eye, with a haggard cast of 
countenance, thickening of the tongue, fn- 
quent vertigo, weakened eyesight, or objects 
presented to it in a fantastic manner, coma, 
deKriunh general dobUity, palpitation of^the 


heart, the pulse at first full and strong, bat 
afterwards unequal and iotermittent, (wnly- 
sis of the lower extremities, reCraction of 
the lips, general swelling of the body, and 
dilitation of the anus. 

The narcotico-acrid poisons are distin¬ 
guished by a combination of several of the 
above symptoms: they are agitatiou, paia, 
acute cries, sometimes stupor and eonvulave 
motions of the muscles of the face, jaws, and 
extremities; vertigo, aod occasionally ex¬ 
treme stiffness of the limbs and contractioa 
of the muscles of the thorax; the eyes red 
and starting from thdr sockets, the pupils 
frequently dilated, insensibility to extcnial 
impressions, month full of foam, tongue and 
gums hard, nausea, vomiting, frequent 
stools, often these symptoms attack in pa¬ 
roxysms. 

It is a very difficult question to determine 
whether poisonmg is the result of suicide or 
homicide. An opinion can only be formed 
from moral connaeration, and a notice of the 
following is recommended bv Foderfi. The 
previous state of the mind 0 / the deceased*- 
whether he hat been subject to delirium, 
also if he have not met with losses—has been 
disappointed in his hopes, or is safferiug 
under disgrace. Also, whether any of the 
persons with whom he lived or associated 
had any interest in his death. The seasoa 
of the year also deserves connderatlon, for 
sukides are most frequent during the period 
of the solstices and the equinoxes. It should 
be ascertuned whether the patient, instead 
of complaining, remains qmet, seeks soli¬ 
tude, and refuses the aid of medical men, 
&c. Any kind of writing left by the indivi¬ 
dual to express his last wishes, as it is 
most common, so it is also the moat certain 
proof of self-destnictioD. But finding a part 
of the poison in the room or in his p^kets, 
is evidently a ve^ equivocal prooC nnce it 
may quite as easily m put there by othen 
as by himself. 

2. Signs of poisons on the dead body. 

The OTitant poisons generally produce 
inflammation of the first passes, and occa¬ 
sionally constrictions of the intestinal canal, 
perforations or preternatural softness of the 
interior coats, and sometimes, thooghrirdy, 
gangrene and sphacelus. The inflammatioa 
varies as to extent and intensity. 

The effects of narcotic pobons are far 
from being marked or even peculiar. Dr. 
Christison observes, that the morbid ap¬ 
pearances left by them on the dead body are 
commonly insignificant. Sometimes, how¬ 
ever, the veins of the brain are much gorged 
with blood, and tiie ventricles and mem¬ 
branes contain serosity. The blood Kpfoas 
to be sometimes altered in its nature, but 
these changes are by no means invarxiUe, 
and are sometimes not remarked at hlL 

Some of the narcotioo-acrid pmsons am 
capable of exciting sevoro inflammatioo, 
•coompanied oeoamMlly with nleentiaa, 
whilst othen do not inrnme. The long’* 
blood, brain, and oflier^orgaiii^ picseat. 
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in fifeneral, the same alterationt ai are io- 
duced by the narcotics. 

A poi9onou8 substance is sometimes 
introduced afler death, with a view of 
accusiog an innocent person of the crime. 

Orfila ascertained that when poisons were 
introdnced into the alimentary canal twenty* 
four hours after death, they did not excite 
redness or inflammation, because life is 
entirely destroyed in the capillarv vessels. 

It is only when they are employed an hour 
or two after death that the inflammatory 
plienomeni^ accompanied with the line of 
demarcation, are capable of occurrinpf. 

1. Irritut poisons have been divided by 
Dr. Beck into seven orders or groups 
(a) The acids and their bases, as sulpho- 
ric acid, nitric acid, muriatic acid, acetic 
Acid, oxalic acid, phosphorus, iodine, hydrio- 
date of potash, bromine, hydrobromate of 
potash. 

(^} The alkalies and their salts, as potash, 
sub-carbonate of potash, nitrate of potash, 
sods, ammonia, muriate of ammonia, quick¬ 
lime, oxymnriate of lime, chloride of soda, 
liver of sulphur, snlphnret of soda. 

Dr.Tartra arranges the cases of poisoning 
by nitric achi into four classesfst, when 
the death is speedy, for it is never sudden; 

U commonly takes place from the primary 
effects in about twenty-four hours, varying 
from six to forty-ei^ht hours^ 2nd, when it 
proves fatal from its secondary effects, at 
various distances of time, from fifteen days 
to some years; 3d, when death does not 
take place, but the recovery is imperfect; 

4th, when a perfect care is sooner or later 
obtained. 

(y) The metallic compounds, as arsenic, 
ntercury, the most important compound of 
which, in its relation to legal medicine, is 
corrosive sublimate, antimony, copper, zinc, 
tin, silver, gold, platina, bismuth, iron, lead, 
chrome, barytes, and its salts. 

(«) The vegetable acrids or irritants, of 
which the following is a botanical arranire- 
ment® 

CitcwrbUaeem, — Bryonia. Momordica, 
Cueiimis. 

Euphorbia, Ricinus, Ja- 
tropha, Hippomane, Croton. 

BanmcvUaceig. — Ranunculus, Anemone, 
t alt ha. Delphinium, Clematis. 

Poptneraceof ,—Chelidoniuin • 

Thymelem .—^Dapho e. 

Convolvulacew, —Convolvulus. 

^fnoy^r/ftd^e.—Narcbsns. 
^cr(^Mafviie«.»Pediculari8, Gratiola. 

—Stalagmites. 

Ctmifertt, —Juni^rua. . 

Aaacardsdceie.—Rhni. 

Ficoideof. —Sedum. 

—Rhododendron. 

Plnmbago. 

—^Lobelia. 

Pastinaca, Hydrocotyle. 
P^tolaccete. —Phytolacca, 

Arotitew.^Calla, Arum, 


C<i/>rtfolsece«.»Sambucu8. 

(c) Animal irritants, as cantharides, lytta 
vittata. Poiionout Merpents^ as the viper, 
rattlesnake, scorpion, tarantula, spider, bee, 
wasp, hornet. Poisonous fishes, as the 
muscle, oyster, crab, lobster, mackarel, at 
certain seasons of the year; and several in 
the Indies. 

ii) Mecbamcal irritants, as glass and 
enamel in powder. 

(it) Irritant gases, as chlorine, nitrous 
acid vapour, muriatic acid gas, sulphuroos 
acid gat, seleniuretted hydrogen gas. 

II. Narcotic poisons, defined by Orfila to 
be those which produce stupor, drowsiness, 
paralysis or apoplexy, and convulsions. 

The term narcotism,** says Dr. Christison, 
**ha8 been used by different writers with 
different significations, bat is now generally 
understood to denote the effects of such 
poisons as bring, on a state of the system 
like that caused by apoplexy, epilepsy, or 
other disorders commonly called nervous. 
NarcoUc poisons, therefore, are such as pro¬ 
duce chiefly or solely symptoms of a dis¬ 
order of the nervous system.’^ Under this 
division the following substances are com¬ 
monly arranged:— 

Vbobtablk Narcotics. 

Papaveraeese, — Passaver, Morphine, 
Narcotine. 

Soianea .— Hyoscyamus, Solanum, Phy- 
salis. 

CempojtVip.—Lactora. 

Conlferte, —^Taxus. 

Paris. 

Actma. 

BMtacees ,—Peganum • 

i^r/ccce.'^ Azalea. 

Amygdalees ,—Prunus and Cerasus, Amyg¬ 
dalae and Persica. 

Pomaceee. —Sorbus. 

Prussic Acid (hydrocyanic add). 

Carbazotic acid. 

Narcotic Gasbs. — Nitrogen, carbonic 
oxide, carburetted hydrogen, nitrous oxide, 
cyanogen gas, oxygen gas, hydrogen, sul¬ 
phuretted hydrogen, carbonic acid gas. 

III. Narcotico-acrid poisons include those 
which possess a double action, the one local 
and irritatiug, like that of the irritants, the 
other remote, and consisting of an impression 
on the nervous system. Sometimes they 
cause narcotisiu, which is generally of a 
comatose nature, often attended with deli¬ 
rium ; but ill one very siugular group there 
is neither insensibility nor delirium, but 
merely violent spasms. At other times they 
exdte inflammation where they are applied; 
this effect, however, is by no means constant. 
Those ivhich inflame the tissues where they 
are applied, rarely occasion death in this 
manner. Some of them may produce very 
violent local symptoms, but they generally 
prove fatal through their operation on the 
nervous system. 

Orfila divides this class of poisons into six 
groups, which may be thus stated, although it 
must be added, that they pass insensibly 
2 N 
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into each other, and therefore cannot eome- 
times be well distinjiniished. 

1. Those whose principal symptom U 
delirium, as atropa, datura, stramonium, 
&c. 

2. Those whose principal symptom is 
tetanus, as nux vomica, strychnine, &c. 

3. Those which also excite convulsions, 
but at the same time cause impaired sensi¬ 
bility and sleep, as cocculus iudicus, cam¬ 
phor, upas antiar. 

4. Poisonous mushrooms. 

5. Poisonous erain. 

6. Alcohol, ether, and emp 3 rreumattc oils. 
Beckys Med, Juritp.^ 745. 

POLICE (ik., a city]. The rej^ula- 

tion and f(Ovemment of a country or city, so 
far as regards its inhabitants. 2iee Metro¬ 
politan PoLicR Acts. 

POLICE-OFFICE, a metropolitan court, where 
the stipendiary magistrates, who are chosen 
from barristers of a certain standing, sit 
from day to day for the despatch of business. 
Their general duties and powers are pre¬ 
cisely the same as those pertaining to the 
unpaid ma^stracy, except that one of them 
may sometimes act in cases which would 
require to be heard before two other jus¬ 
tices. 

There are several police offices in the 
neighbourhood of the metropolis, severally 
situated in Bow Street, Covent Garden, Queen 
Street, Westminster, Great Marlborough 
Street, Clerkenwell, Worship Street, Shore¬ 
ditch, Lambeth, High Street, Marylebone, 
Southwark, Stepnev, Greenwich and Wool¬ 
wich, Hammerimiih, and Wandsworth. 

POLICIES OF INSURANCE, court of. It 
was erected in pursuance of 43 Elis., c. 12, 
which recites the immemorial usage of 
policies of assurance, ** by means whereof it 
cometh to pass, upon the loss or perishing 
of any ship, there tolloweth not the unduing 
of any man, but the loss lighteth rather easily 
upon many than heavy upon few, and rather 
upon them that adventure nut, than upon 
those that do adventure; whereby all. mer¬ 
chants, especially those of the younger sort, 
are allured to venture more willingly and 
more freely, and that heretofore such assu¬ 
rers had used to stand so justly and pre¬ 
cisely upon their credits, as few or no con¬ 
troversies had arisen thereupon; and if any 
had grown, the same had from time to time 
been ended and ordered b^ certain grave 
and discreet merchants, appointed by tbeLord 
Mayor of the city of London, as men by 
reason of their experience fittest to under¬ 
stand and speedily decide those causes but 
that of late years divers persons had with¬ 
drawn themselves from that course of arbi¬ 
tration, and had driven the assured to bring 
separate actions at law against the assurer; 
it therefore eualdes the Lord Chancellor 
yearly to grant a standing commission to the 
Judge of the Admiralty, the Recorder of 
London, two doctors of the civil law, two 
common lawyers, and el^ht merchants; any 
three of whom, one bemg a civilian or a 


barrister, are thereby, and b? 13 it 14 Car. 
II., c. empowered to determine in a 
summary way all causes concerning policies 
of assurance in London, with an appeal bj 
way of bill to the Court of Chancery; but 
the jurisdiction being somewhat defective, 
as extending onlv to London, and to no 
other assurances bat those on merchandise, 
and to suits brought by the assured oaly, 
and not by the insurers, such commissions 
have been long wholly disused; and b- 
suraoce causes are now usually deterraioed 
by the verdict of a jury of merchantt, sad 
the opinion of Judges in case of any legil 
doubts; wherebv the decision is more speedy, 
satisfactory, and final. 3 Bl, Com. 74. 

POLICY, the act of government, chiefly with 
respect to foreign powers; management of 
affairs. 

POLICY OF INSURANCE, a contrwt he- 
tween A. and B., that upon A.’s paying a pre¬ 
mium equivalent to the hazard run, B. will 
indemnity or insure him against a partkolir 
event. 

Upon a policy of marine or fire msuraoce, 
the remedy of the assured, in case of breseb 
of contract bv the insurer, is by covensot, 
where the policy is under seal; liy astomp- 
sit, where it is not. On a poli^ of fife 
insurance under seal, the remeiiy is by debt 
or covenant; on one not under seal, debt or 
indebitatui aseumptit. See Insuramcr. 

Politim legtbuo wow Ugeo poUiUo mdaptaadeL 
Hob. 154.—(Politics are to be adapted to 
the laws, and not the laws to politka.! 

POLITICAL ARITHMETIC, the art of 
making calculstions on matters relatmgui 
a nation; its revenues, value of land sad 
effects, produce of lauds or inanufoctiiRv, 
population, and the general statbtics of s 
country. 

POLITICAL ECONOMY, the science whirk 
treats of the administration of the reveaiKs 
of a nation; or the management and leguh- 
tion of its resources, and productive property 
and labor. 

I POLITICS [woXiTiicb, Gk.}, the science of 
government; the art or practioe of sd- 

I miniitering public affairs. 

POLITY [woXiTffa, Gk., the government of i 
city], a form of government; civil coo- 
stittttion. 

POLL [poUe, pol. Dot., the top, from the 
Su. Goth., boUor, a globe], the head; s 
catalogue or list of persons; a register of 
heads. Also, an election in which votes sie 
regbtered. See Deed Poll. 

POLLARDS or POLLENGERS, trees which 
have been lopped, dutinguished from Umber- 
trees. Plowd. 469. 

POLL-MONEY, POLL-SILVER* POLL- 
TAX, a capitation tax. It waa formeriy 
assessed by the head on every sul^eci ac¬ 
cording to rank. 

POLLS, ckaUenge to ike. See Cbellboi. 

Polygama estplurmm oiwmi vironm msorwmve 
eonmtbium. 3 Inst. 68.—(Polygamy is the 
marriage of many husbands or wives at one 
time.) 
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POLYGAMY Gk^ mioy, and 

marriage], plurality of wires or husbands. 
8ee fiiGiMT. 

It is proliibited among Christians, but it is 
permitted among the Asiatic religions. 

Polv^imy was condemned (>y that pri- 
mxrai Institution which, in order to secure 
the propagation of the species, joined in 
marriage one man and one woman. Gen, i. 
27 . The old and pious patriarchs religiously 
ohserred this institution. But before the 
time of Moses, morals had become very 
mach conopted, and not only the prostitu¬ 
tion of females but of boys was very common 
amoi^ many nations, ami even maile a part of 
ibe di?ine worship. To prevent these evils, 
to which the Greu and Roman philosophers 
refused, in progress of time, to oppose any 
(iecided resistance, Moses made many regu¬ 
lations, which may be found in several parts 
throughout the Pentateuch. Lameck is the 
lirst mentioned as having two wives, and the 
example which he set found no lack of 
imitation. After the deluge, the example of 
Noah and his sons was a good one, but it 
was not followed. Polygamy very much 
prevailerl in the time of Moses, as we may 
gather from the fact, that the first born ol 
603,550 men, above twenty years of age, 
amounted merely to the number of 22,3/3. 
Num6, ill. 42 ; JaknU Bib, Antiq., pi, i., 
c» X*, §§ 150,151. 

POLYGARCHY [woxht, Gk., many, and 
irovemment], that kind of government which 
u Id the hands of many. 

PO.VOUS, poundage, t. e,, a duty paid to the 
Crown according to the weight 01 merchan¬ 
dise. 

PONDUS REGIS, the standard weight ap¬ 
pointed by our ancient kings. 

POxVE. If goods have been replevied by virtue 
of a repUf^nri /tieiae (which is now rarely if 
ever the case) the plaint in a county court 
U removed by writ of pone. It is an 
original writ obtained from the cursitor, 
besrbg teete after the entry of the plaint in 
the county court, and returnable on a 
general day in term, wheresoever, &c. It is 
also the proper writ to remove all suits which 
are before the sheriff by writ of jueticiee. 
Pone per vadium, a writ to the sheriff to 

lommon the defendant to appearand answer 
the plaintiff’s suit, on his putting in sureties 
to prosecute: it is so called from the words of 
the writ, pone per vadium ei eahoe plegiot — 
put by gage and safe pledges, A. B., the 
defendant.” It issues out of the Common 
Pleas, being grounded on the non-appearance 
of the defendant, at the return of the original 
writ; and thereby the sheriff is commanded 
to attach him by taking gage, t. e,, certain 
of his goods which be shall forfeit if he do 
not appear; or by making him find safe 
pledges or sureties, who shall be amerced in 
case of his non-appearance. 3 Bl, Com.210. 

Prerions to the Uniformity of Process Act 
(2 Wm. IV,, c. 39), it was also the first and 
immediate process, without any previous 
summons upon action of trespass, vi et armie. 


or for other ii^uries which, thoogh not 
forcible, were yet trespasses against the 
peace, as deceit and conspiracy; where the 
violence of the wrong req aired a more speedy 
remedy; and therefore the original writ 
commanded the defendant to be at once 
attached without any precedent warning. 
These actions are now commenced by the 
ordinary writ of summons. 1 Ar 2 Vict,,c, 110. 

PONENDIS in ASSISIS, an abolUhed writ 
to empannel juries. 

PONENDUM IN BALLIUM, a writ com¬ 
manding that a prisoner be bailed in cases 
bailable. Heg, Orig, 133. 

PONENDUM SIGILLUM AD EXCEPTIO- 
NEM, a writ by which justices are required 
to put their seals to exceptions exhibited 
by defendant against plaintiff’s evidence, 
verdict, or other proc^ings before them, 
according to the Stat. f^eei, 2 ,13 £d, /., «l. 
1, c , 31. See Bill op Excbptiohs. 

PONTAGE [pone, Lat., a bridge], duty pmd 
for the reparation of bridges; also, a due to 
the lord of the fee for persons or merchan¬ 
dizes that pass over rivers, bridges, &c. 

PONTIBUS REPARANDIS, a writ directed 
to the sheriff, &c., requiring him to charge 
one or more to repair a bridge. Beg, Orig, 
153 . 

POOR LAW AMENDMENT ACT, 4 & 5 
Wm. IV., c. 76. 

POOR LAWS. The poor of England, till the 
lime of Henry VIll., subsisted entirely upon 
private benevuleuce, and the charity of well* 
disposed Christiana. 

The poor in Ireland bad, till of late, no 
relief but from private charity. But by 
1 & 2 Viet., c. 56, intituled ” An Act for the 
more effectual Relief of the destitute Poor 
in Ireland,” the authority of the poor law 
commissioners was extended to that part of 
the realm. This act was amended by 2 fit 3 
Viet., c. 1. 

By 43 Eliz., c. 2, which is generally con¬ 
sidered as the foundation of the modem poor 
law, overseers of the poor were appoints in 
every parish. It is provided by this statute, 
that the churchwardens of every parish shall 
be overseers of the poor; and that, besides 
these, there shall be appointed, as overseers 
In each parish, two, three, or four, but not 
more, of the inhBi>itant8, such last-mentioned 
overseers to be substantial householders, and 
to be nominated yearly in Easter week, or 
within one month after, by two justices 
dwelling near the parish. 

Their office and duty, according to the 
same statute, were principally these: 1st, to 
provide work for all persons who had no 
means to maintaiu themselves, and^ used no 
ordinary trade; and, 2dly, to nuse com¬ 
petent sums for the necessary relief of the 
lame, impotent, .old, blind, and such others 
being poor, and not able to work. For these 
joint purposes they were empoivered to make 
and levy rates upon the several inhabitants 
of the parish by the same act of Parliament, 
which has been further explained and en¬ 
forced by several subsequent statutes. 

2 N 2 



By 4 & 5 Wm. IV., c. 76 (the Poor Law 
Amendment Act), the administration of the 
parochial funds, and the management of the 
poor throughout the country, were placed 
for a period of fire years, which has been 
since extended to the year 1847, under 
the superintendence and controul of a cen¬ 
tral board of three persons (the Crown being 
empowered to appoint a fourth, by 1 & 2 
Viet., c. 66, § 119), called The Poor Law 
Commissioners,’* who have power to make 
such regulations as they shall think proper, 
for guidance of the parochial authorities 
(whether consisting of guardians, select ves¬ 
tries, or overseers), in all matters of that 
description, and who are to be aided in their 
operations by a certain number of assistant 
commissioners. This extensive power is 
subject, however, to the check of superior 
authority. For all general rules prescribed 
by the commissioners must be submitted to 
one of the Principal Secretaries of State 
before they come into operation, and if dis¬ 
allowed by her Majesty in council, have no 
effect. 

They are also to be laid, from time to 
time, Mfore the Houses of Parliament, where 
general reports of the proceedings of the 
commissioners are moreover to be annually 
deposited. The act farther empowers the 
commissioners, where they think it desirable, 
to direct that the relief of the poor In any 
parish shall be administered by a board of 
guardians, to be elected by the owners of 
property and rate-payers, in such parish, in 
such manner as in the act particularised. 

They are also intrusted by the legislature 
with the important power of consolicmting, at 
their own discretion, so far as the relief and 
management of the poor is concerned, seve¬ 
ral parishes into one united body or union, 
under the government of a single board of 
guardians, to be elected by the owners and 
rate-payers of the component parishes; and 
the united parishes are to have a common 
workhouse provided and maintained at their 
common expense, though each is to remain 
separately chargeable with the expense of 
Its own poor, whether relieved in or out of 
such workhouse. 

Tlie principle of consolidation may indeed 
be carried farther, if such a measure shall 
appear expedient to those who represent 
the different parochial interests; for liy con¬ 
sent of the guardians in any union, whether 
formed under the act or previously existing, 
the component parishes may, under sanction 
of the poor law commissioners, be united for 
the purposes of settlement and of rating, as 
well as that of relief and management. On 
the other hand, however, it is provided, that 
no union shall in future take place under 
Gilbert’s Act, without the previous consent 
of the commissioners. 

According to the present law, a settlement 
is acquired iW the following methods:—1st, 
birth; tor wherever a child is first 
knom to be, that is always primd facie, and 
until some other can be shown, the place of 


its settlement. But if its parent can be 
roved to have acejmrod a settlement, either 
y birth or otherwise in another parish, then 
the priwUt fade settlement of the child will 
be superseded by a derivative one or a ict- 
tlement. 2d, By parentage; for ill legid- 
mate children take the last settlement of tbe 
father, and after his tleath, of the mother, 
till they are emancipated from pvental 
authority by marriage, or by attaioiag tbe 
age of twenty-one, and living pennaoeotlr 
separate from the parent, or contrictiBf 
some relation inconsistent with domestic ob¬ 
jection. And when emancipated, they reUiB 
the parental settlement lut acquired befsR 
that event took place. A bastard child, oq 
the other hand, having in tbe eye of thehv 
no parent, was formerly held incompetefit 
to claim a derivative settlement. By a reccBt 
provision, however, in the Poor Law AmcBd- 
ment Act, an illegitimate child, bom liace 
tbe act passed, is now to follow the settl^ 
ment of his mother until he attaios the afe 
of sixteen, or gains another for himsdL 
But besides those of birth or psreotigr, 
there are also settlements acqoim by tbe 
party’s own act. For a female guns a deri¬ 
vative settlement, 3d, by marriage, i. e., ibe 
may claim the settlement which belongs to 
herJiusband, and she retains that after bis 
death. If the man have no settlement, being 
born abroad, and having acquired none, or 
bis settlement is unknown, she retains tbst 
which belonged to her before msrriage. Bat 
she cannot in any case acquire one in ber 
own right during tbe marriage. A settlenent 
may also be acquired, 4ih, by^ renting s 
tenement coupled with residence in thesaao 
parish for forty days. For this purpose, how¬ 
ever, it is requisite that the party should hire 
hend fide rented a tenement, consisting of s 
separate or distinct d welling-honsc, or boiM- 
ing, or of land, or of both, for the sum 
10/. a year, at the least for the term of ooe 
whole year; and that he should have ocn- 
pied the same under such hiring, and actosllr 
paid the rent, to the amount of 10/., for 
term of one whole year at the least, sod tbit 
for the same period he should have beta 
assessed to and paid the poor rate in resp^ 
thereof. 6th, A settlement may tlso^ 

^ined by being bound apprentice, nnder 

indentnre or other deed, and inhabiting 
forty days under such binding, eithrr n 
the same parish where the service 
place, or a different one. But no scttlemert 
can be acquired by being apprenticed in tix 
sea-service, or to a householder excrdsinf 
the trade of the seas, as a fishermaD, or 
otherwise. The deed mutt in all casw w 
executed bjj the apprentice, except is 
case of parish apprentices, filh, A settK- 
ment is gained of a temporary kind is mT 
parish, by having an estate of one’s 
there, of whatever valne, and whether 
interest be legal or equitable. This partt- 
cular species of settlement is founded on we 
principle of the common law, that a 
shall not be removed from his ownprupc"/ 
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it is provided, however, that no penon shall 
retaiii a Mttlement gained by virtue of any 
estate or interest in a parish for any longer 
time than he^ shall inhabit within ten mSes 
thereof; and in case he shall cease to inhabit 
within that distance, and shall afterwards 
become cbaiveable, he shall be liable to be 
removed to toe parish in which he was set¬ 
tled previously to such inhabitancy, or if he 
hive gained a settlement in some other parish 
sinM the inhabitancy, then to such other 
parish. Lastly, a settlement may be guned 
by being charged to and paying the public 
taxes and levies of the parish, excepting 
thota for scavengers and highways, ana the 
duties on houses and windows. But it is 
provided, by 36 Geo. III., c. 101, § 4, that 
no person shall gain a settlement on 
ground in respect of any tenement or tene¬ 
ments not being of the yearly value of 10/.; 
ind by 6 Geo. IV., c. 67, that a settlement 
shall not be acquired by paying parochial 
rates for any tenement, not being the per¬ 
son’s own property, unless it consists of a 
separate and distinct dwelling-house, or 
building, or land, or both, Aond rented 
by him for 10/. a year, at the least, for a 
whole year, and be occupied under such 
hiring for a year at least. This title to a 
settlement u, therefore, nearly merged in 
that of renting a tenement. 

The 9 & 10 Viet, c. 66, amends the laws 
relaUog to the removal of the poor. 

The duty of making and levying the poor 
rate or parochial fund, out of which the 
relief is to be afforded, still belongs, as before 
the late changes in the law of relief, to the 
churchwardens imd overseers; and the con- 
rarrence of the inhabitants is not necessary. 
But for the better execution of these duties, 
the recent acts relating to the amendment 
of the ppor law authorize the appointment 
of collectors and assistant overseers. The 
rate it raised prospectively for some given 
portion of the vear, and upon a scale adapted 
to the probable exigencies of the parish; 
snd the act of Elizabeth directs, that it 
would be raised by taxation of every inha* 
bitant, parsoo, ricar, and other, and of every 
occupier of lands, houses, tithes impropriate, 
premriations of tithes, coal mines, or saleable 
uuderwoods in the parish.” As an occupier, 

0 man is rateable for all lands which he 
occupies in the parish, whether he is resident 
or Dot; but the tenant and not the landlord 
w considered as the occupier within this 
statute. ^ As an inhabitant, a man was for¬ 
merly liable to be rated according to his 
apparent ability, that is, according to the 
value of the local and visible personal pro* 
perty he had within the parish, and of which 
he made profit; but by 3 & 4 Viet., c. 89, 
continued by 4 & 5 Viet., c. 60; 6 & 7 
vet. c. 48, and 7 & 8 Viet., c. 40, the 
hability to taxation, in regard to inhabitancy, 
w now taken away until October, 1846. 

By 43 Eliz., c. 2, § 1, no rate can be 
oeemed valid unless it be allowed by two 
justices, and public notice thereof be given 


in the parish church on the Sunday next after 
the same has been allowed. The allowance 
bv the justices is a mere matter of form; but 
after alloivance and publication, any person 
aggrieved by the rate, and having reasonable 
objection to it, as irregular or unequal, may 
appeal against It to the next practicable 
Quarter sessions of the county, riding, or 
division, or, in some cases, of the corpora¬ 
tion or franchue in which the parish is 
situate. 

POPE Iwdmu, Gk., father], the bishop of 
Rome. 

POPERY, the religious doctrines and prac* 
tices adopted and maintained by the Church 
of Rome. See Coronation Oath. 

POPULACE or POPULACY [populus, Lat], 
the vul;nr; the multitude. 

POPULAK ACTION, an action given by 
statute to any one who will sue for a penalty. 

PORTER, an officer who carries a white or 
silver rod before the justices in eyre, so 
called 6 poriando viryumj also, a person 
employ^ to carry messages, parcels, Ac. 
Porters in the City of London are regulated 
by the corporatiou. 

POkTERAGE, a kind of duty formerly paid 
at the custom-house to those who attended 
the water-side, and belonged to the pack- 
age-office; but it is now abolished: also^ 
the charge madofor sending parcels. 
PORTGREVE or PORTREVeTu magistrate 
in certain sea cout towns. 

PORTION, that part of a person’s estate which 
is dven or left to a child. 

There are two ways of raising portions^ 
one by sale or mortgage, the other bv per¬ 
ception of profits. Interest is payable on 
portions from the time they become due. 

PuRTIONER, a minister, who, together with 
others, serves a benefice, because he has only 
a portion of the tithes or profits of the 
living; also, an allowance which a vicar 
commonly has out of a rectory or impro- 
Diiation. 

PuRTMBN, the burgesses of Ipswich and of 
the Cinque Ports. Camden. 

PORTMOTE, a court held in haven towns or 
ports, and sometimes in inland courts. 

PORTS, harbours; safe stations for ships. 
See Haykns. 

PORTSALB, a public sale of goods to tho 
highest bidder. 

PORTSOKA or PORTSOKNE, the suburbs 
of a city, or any place mthin its jurisdiction. 

PORTUAS, a breviary. Cowell. 

Portui esi locus in quo enporianiur et import 
tantur tnerces. 2 Inst. 148.—(A port is a 
place where goods are imported or ex¬ 
ported.) 

POSITIVE EVIDENCE, proof of the very 
fact. 

Posiio uno opposilorum negatur aUerum. 3 
Rol. Rep. 422.—(One of two opposite posi¬ 
tions being affirmed, the other is denied.) 

POSSE, a possibility. A thing is said to be 
in posse when it may possibly be; in esse 
when it actually is. 

POSSE COMITATUS, the power of a county^ 
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and his lands descend to his eldest son L, 


inclnding the aid and attendance of all, 
knights and other men above tbo age of 
fifteen within the county; but ecclesiastical 
persons, and such as labour under any 
infirmity, are not compellable to attend. It 
is used where a riot is committed, a posses¬ 
sion is kept on a forcible entry, or any force 
or rescue made contrary to the command¬ 
ment of the Queen's writ, or in opposition to 
the execution of justice. 

POSSESSIO. PaiJus (Dig. 41, tit. 2, S 
observes, ** Poaesrio appeUata eit, ut et 
Labeo ait a pedibus quanpositio: quia nafn- 
raliter tenetur ab eo qvi tamftf.'* The 
absurdity of the etymology and of the 
reason are equal. Tlie elements of pom- 
dereaxe either pot (pot-is) and Hditt: or 
the first part of the word is related to apiuf, 
and the cognate Greek form of vori 
^ Possessio, in its primary sense, is the con¬ 
dition or power by virtue of which a man 
has snch a mastery over a corporeal thing as 
to deal with it at his pleasure, and to ex¬ 
clude other persons from mediUing with it. 
This condition or power u detention; and 
it lies at the bottom of all legal senses of the 
word possession. This possession is no 
legal state or condition, but it may be the 
source of rights, and it then becomes pos- 
setsio in a Juristical or le^ sense. Still, 
even in this sense, it is not in any way to be 
confounded with property (propnetas). A 
man may have the juristical possession of a 
thing without being the proprietor, and a 
man may be the proprietor ot a thing with¬ 
out having the juristical pmsession of it, and 
consequently without having the detention 
of it. (Dm. 41, tit, 2, §12.) Ownership 
is the legJ capacity to operate on a thing 
according to a man’s pleasure, and to 
exclude everybody else from doing so. 
Possession, in the sense of detention, is tiie 
actual exercise of such a power as the owner 
has a r^ht to exercise. The term possasio 
occurs in the Roman jurists in various senses. 
There is po$$e$$io generally, and posnuio 
chiUs, and potseasio natura&i. 

Pouessio denoted, originally, bare deten¬ 
tion. But this detention, under cerUdn con¬ 
ditions, becomes a legal state, inasmuch as 
it leads to ownership through usucapion. 
Accordingly the word possessio, which re¬ 
quired no qualification so long as there was 
no other notion attached to possessio, re¬ 
quires such qualification when detention 
becomes a legu state. This detention, then, 
when it has the conditions necessary to 
usucapion, is called possessio civiUs, and idl 
other possessio as opposed to cknlis is natu- 
ralis. Smithes Diet. o/Jntiq, 

Posssisie est quati p^it posido. 3 Co. 42.— 
(Possession is, as it were, the position of the 
foot.) 

POSSESSIO FRATRIS, if a father have two 
sons, A. and B., by different wives, now these 
two brethren are not brethren of the whole 
blood, and therefore shall never inherit to 
each other, but the estate shall rather escheat 
to the lord. Nay, even if the father die, 


who enters thereon, and dies seised without 
issue, still B. shall not be heir to this esiste, 
because he is only of the half blood to A., 
the person last seised; but it shall de¬ 
scend to a sister (if any) of the whole blood 
to A.; for in such cases the maxim is, tbit 
the seisin, or possessio/rotris, makes the sif¬ 
ter the heiress. Yet, had A. died wiibost 
entry, then B. might have inherited, not a 
heir to A., his half brother, but as heir u 
their common father, who waa the pensi 
last actually seised. Abolished by 3 & 4 
Wm. IV., e. 106. 

Possessio f^ris defeodo sisspliei fecit ssrms 
esse hietedem. 3 Co. 42.—(Possession of 
the brother in fee simple makes the sister lo 
be heir.) 

The possessio frutris is abolished by 3 &4 
Wm. IV., c. m. 

Possessio paeijlee pouranns 60 faeit jus. Jesi. 
Cent. 1%.—(Peaceable possession for sixty 
years gives a right.) 

P(>SSESSiON, the state of owning or hairif 
in one’a own hands or power; the tbut 
poaseased. 

It is either uetual, where a person eniert 
into lands or tenements descended or 
veyed to him; apparent, which is a specie 
of presumptive ntle where land descended 
to the heir of an abator, intruder, or dis¬ 
seisor, who died smsed; im lam, when Issds, 
&c., are descended to a man, and he hii oot 
actually entered into them ; or naked, tbstis,, 
mere possession, without colour of right. 

POSSESSION, writ of, the process of exeo 
tion in an action of ejectment. See Ejict* 1 
mbnt; Habbeb vaciab posbbssioiiiii. 

POSSESSORY ACTION, the ictioo of tie- 
pass, the gist of which is the injury to tbe 
possesrion; a plaintiff, therefore, ctSDCt 
muntain it, unless at the moment of tbc 
injury he was in actual or constructive, in* 
mediate and exclusive posaessioa 

Poisibilitas post dissoluiionem ereeudomi ■w- j 
quam reviviscatur. 1 Rol. Rep. 321.—(P«- 
sibiliiy is never revived after the diifolatio& 
of the execution.) 

POSSIBILITAS, an act wilfully done, ss ia- 
postibiUias is a thing done against the will 

POSSIBILITY, expectation, an uoccrtiifl 
thing, which may or may not happen. 

It is either nesar, or ord&sutrg, as where u 
estate is limited to one after the destb of 
another; or remote, or eatraonBaarj, » 
where one man shall be married toawoaii, 
and then that she shall die, and he be otf- 
ried to another. 

POSSIBILITY ON A POSSIBILITY, s ^ 
mote poaaibility, as if a remahider be fioi^ 
in particular to A.*8 aon John, or Edward, s 
Is bad if be have no son of that Bane, hr t 
is too remote a possibility that he shesn 
not only have a son, but a sou of that psr^ | 
cular name. CholmUffs ease, 2 Rep. 

POST, a conveyance for letters or j 

The name is borrowed hence, ^hst^ I 
horses b posid, placed, posted, or dkpoej^ 
from distance to distance. ThewoniBihs 
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' applied to the penoD himself I the bouses PoH eMeeMiiottem 9t9tui lea non jhuUwt 
where be takes up and lays down his charge; Utatem, 3 Buis. 108.—(After the execution 
and the ataftea or diataoces between house of the estate, the law suffers not a possi- 
and house. Hence the phrases post-boy, bility.) 

post-horse, post-house, &c. POST-FINE, a duty that was paid to the 

POST, suborned, hired to do an improper kiofr for a fine formerly acknowledged in 

action. See Knights or thb Post. his court, paid by the cognisee after the fine 

POST, writ of entry in, an abolished writ tvas fully passed, 
given by statute of Marlbridge, 52 Hen. POSTHUMOUS CHILD, a child bom alter 
ill., c. which provided, that when the his father’s death; or taken out of the botW 

number of alienations or descents exceeded of a dead mother. 10 4* 11 IIL, r. lo. 

the nsoal degrees, a new writ should be POSTING, registering methodically; Iran- 
allowed, without any mention of degrees scribing from one book to another, cspe* 

at all. dally to carry accounts from the waste book 

POSTAGE, the duty or charge imposed on or journal to the ledger. 

letters or parcels conveyed by post. POST LITEM MOTAM, depoiltiont. Where 

POST AND PER. See Pan and Post. they relate to the subject of suit, they are 

POST-DATE, to date later than the real date. not admissible when made after the litiga- 

A penalty of KXM. is imposed by § 12 of tion has commenced. 1 Siark, Evid, 319. 

the 55 Geo. 111., c. 184, for post-dating bills, POSTMAN, a barrister in the Court of&« 
notes, &c., on stamps which do not cover chequer, who has precedence in motions; 
the real term for which they were drawn. also, a letter carrier. 

Bankers’ checks must not be post-dated POST-MAS'l'ER, one who has charge of pub* 
without being on a bill stamp, under a pe- lie conveysnee of letters; also, a portionist. 
nalty of 100/. 9 Geo. IF., c. 49. POST-MASTER GENERAL, he who pre. 

POST DIEM (after the day). sides over the posts or letter carriers. There 

POST-DlSSElSlN, a writ that lies for him were two before 1822, when one was abo* 
who, having recovered lands or tenements lished. 
bf a force of nooel dfjsciWa, is again dis- POSTNATE, subsequent, 
seised by the former disseisor. POST-NATUS, the second son, or one bom 

POST CONQUESTUM (after the conquest). afterwards. 

POST£A(afterwards), the return of the Judge POST-NOTE, a bank note, intended to be 
before whom a cause was tried, after a ver- transuiltted to a distant place by the public 

diet, of what was done in the cause; and is mail, and made payable to order; differing 

endorsed on the back of the nisi print re- in this from a common bank note, which is 

eord. payable to the bearer. 

POST ENTRY. When goods are weighed POST NUPTIAL SETTLEMENT, a settle- 
or measured, and the merchant has got an ment made after marriage; it is generally 
account thereof at the Custom House, and deemed voluntary. See Fraudulent Con- 
finds bis entry already made too small, he ybtancbs. 

must make a post or additional entry for the POST OBIT BOND, a bond given liy an 

surplusage, in the same manner as the first expectant to become due on the death of a 

wu done. As a merchant is always in time, person from whom he will have property, &c. 

prior to the clearing of the vessel, to make POST-OFFICE, an office where letters are 

bb post, he should take care not to over- delivered. See the Penny Postage Act 

enter, to avoid as well the advance as the 3 & 4 Viet., c. 96. 

trouble of ^tting back the overplus. How- POST TERMINUM (after the term). 

erer, if this be the case, and an over-entry POST-VENE, to come after. 

has been made, and more paid or bonded for POSTULATION, n petition. 

customs than the goods really landed amount POTENTIA PROPINQUi£ (common pos- 

to, the land-waiter and surveyor must signify sibility). 

the same upon oath made and subscribed by Potentia debet segni justitiam, mm antecedere. 
the person so over-entered, that neither he 3 Buis. 199.—(Power ought to follow, not 

nor any other person, to his knowledge, had precede, justice.) 

any of the said goods over-entered on board Potentia est dupieo, remota et propinqua; et 
the said ship, or anywhere landed the same potentia remotiMtifna et vana est qtue mm- 
without payment of custom; which oath otiom venit in actum, 11 Co. 51.—(Power 

must be attested by the collector or comp- is of two kinds, remote and near; that 

troUer, or their deputies, who then compute which never comes into action is a power 

the duties, and set down on the back of the the most remote and vain.) 

cenificate, first in words at length, and then Potentia inutilis frustra est. Office of Exec, 
in figures, the several sums to be paid. 2^.—(Useless power is vain.) 

Me(^llocEs Comm. Diet. Potestas reyist estfacerejustitiam. 2In8t.d74.-- 

Poiteriera derogani pr/orifiifs.—(Things sub- (The power of the king is to execute justice.) 

st^^ent lessen things prior.) Potestas reefs, juris sit non injurue. 3 Inst. 

POSTERIORITY, coming after, the correla- 236.—(Tne king’s power is of right, not of 

tire of ©fforf/y. injury.) 

POSTERITY, succeeding generations, descen- Potestas stricth interpretatwr. Jenk. Cent, 17^ 
dants, opposed to ancestry. —(Let power be strictly interpreted.) . 
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Poiestas suprma seipnuH distolvere potest 
ligare non potest. Bacon.^CSopreme power 
can dissolve, but cannot bind itself.) 

Potior est conditio drfendentis ,—(llie con¬ 
dition of a defendant is better.) 

Potior est conditio possidentis ,—(The condition 
of one possessine is better.) 2 JVms, Exors, 
836. 

POUND [pwsd^ Sax.], a certain weight, con- 
sistii^, in troy weight, of 12, in avoirdupois, 
of lo ounces; the sum of 20f., which for¬ 
merly weighed a pound; also, a penfold, an 
enclosure, a prison in which beasts are 
enclosed, for any damage or trespass done 
by them, until they are replevied or re¬ 
deemed. It is either oner/, t. s., open over¬ 
head ; or cooertf i, e., close. If cattle are 
kept in a common pound, no notice is 
necessary to the owner to feed them. A 
pound keeper is bound to receive everything 
odered to his custody, and is not answerable 
whether the thing were legally poimded or 
not. 1 T. R. 62. 

POUNDAGE, a certun sum deducted from a 
pound; shenflTs’ poundage on writs of ca, 
sa. is abolished, 5 & 6 Viet., c. 98. The 
amount of their poundage is 12d. for every 
20s. if the sum levied does not exceed 100/., 
and 6d. for every 20s. over and above that 
sum. The penalty is 40/. if more is exacted. 
29Eliz.,c.4; lFicr.,0.65. 

POUND-BR^CH, breaking open a pound 
in order to tidc^ cattle; it is an indictable 
offence, because the cattle is deemed to be 
in the possession of the law. 

POUR FAIR PROCLAIiMER, an andent writ 
addressed to the mayor or bailiff of a city or 
town, requiring him to make proclamation 
concerning nuisances, &c. F. N. B. 176. 
POURPARTY, to divide the lands which fall 
to parceners. 0. N. B, 11. 

FOURPRESTURE [pourpris, Fr., an enclo¬ 
sure], anything done to the nuisance or hurt 
of the Queen’s demesnes, or the lughways, 
&c.; by enclosure or buildings, endeavour¬ 
ing to make that private which ought to be 
public. 

Skene makes three sorts of this offence; 
1, against the Crown; 2, against the lord of 
the fee; 3, against a neighbour. 2 Inst. 38. 

POUR SEISIR TERRES, an ancient writ 
whereby the Crown seised the land which 
the wife of his tenant, who held tii capite 
deceased, had for her dower, if she married 
without leave; it was grounded on the sta¬ 
tute of the king’s prerogative. It is abo¬ 
lished. 12 Car. If., c. 24. 

POURSUIVANT, a king’s messenger; those 
employed in martial causes are c^ed Pour^ 
stdeani at Arms. 

POURVEYANCE or PURVEYANCE, the 
providing necessaries for the Sovereign. It 
IS now abolished. 12 Car. IL, c. 24. 

POURVEYOR or PURVEYOR, a buyer; 
one who provided for the royal household. 

POWER, an authority which one gives to 
another to act for him, or to do some certdn 
acts, as to make leases, raise portions, or the 
like. 2 Lilt. A6r. 339. 


Powers are either common law Mthorides, 
declarations, or directioiis, (^Mrating only os 
the conscience of the persons in whom the 
legal interest is vested, or dedaratioos or 
directions deriving their effect from the Sta¬ 
tute of Uses. A power given by a will to A,an 
executor, to sell an estate, to whom no estate 
is devised, and a power given by an act of 
Parliament to sell estates, as in the insUnce 
of the Land Tax Redemption Acts, are both 
common law authorities. The estate passes 
by force of the will or act of Pariiament, arid 
the persou who executes the power mereir 
nommates the party to take the estate. A 
power of attorney is also a common lav 
authority. A power to dispose of an e»U^ 
or sum of money of which the legal estate is 
vested in another, is a power of the second 
sort. The legal interest is not diveMed hr 
the execution of the power, but equity will 
compel the person seised of it to clothe the 
estate created with the legal right. Powers 
deriving their effect from the Statute of L)^ 
are eitiier given to a person who has aa 
estate limim to him hy the deed creating 
the power, or who had an estate in the land 
at the time of the execution of the deed, 
or to a stranger, to whom no estate is given, 
but the power is to be exercised for his own 
benefit, or to a mere stranger to whom no 
estate is given, and the power is for tbc 
benefit of others. 

Powers are cither— 

1. CoUaterdl: which are given to strangen, 
t.e., to persons who have neither a present 
nor future estate or iuteresi in the land. 
These are alto called smftg coUsaeml, or 
powers not comptedwiih an snterest, or powm 
not being wUerests, These terms have beta 
adopted to obviate tbe confusion arang 
from the circumstance that powers in gro^ 
have been by many called powers coUatereL 
Saoile v. Bkwket, 1 P. JVms. 777- 

2. Reiatmg to the land, which are eitlier— 

(a) Appendant or appartenaat, becaaK 

they strictly depend upon the estate limited 
to the person to whom they are givea. 
Thus, where ao estate for life is limited to a 
man, with a power to grant leases in posses¬ 
sion, a lease granted under the power nay 
operate wholly oat of the life eatale of the 
party executing it, and must in every 
have its operation out of hb estate duriag 
his life. Such au estate must be created, 
which will attach ou an mtereat actualiy 
vested in himself: or, 

03 ) In gross, which are given lo a person 
who had an interest in the estate at the exe¬ 
cution of the deed creating the power, or to 
whom an estate is given by the deed, bst 
which enable him to create auch estates 
only as will not attach on the iuterert limited 
to him. Of necesaity, therefore, where a 
man seised in fee settles hb estate on othen, 
reserving to himself only a particular power, 
tbe power b in grosa. A power to a teaaBt 
for life to appoint the estate after hb desth 
hmoDgst his children, a power lo jointure s 
wife after hb death, a power to rabe a tena 
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of years to commence from his death, for 
securinir youn^^er childrens' perilous, are 
all powers in grots. 

A power may, with reference to the par¬ 
ticular estates in the laud over which it 
extends, have different aspects; it may, in 
regard to one, be a power appendant, in 
respect to the other, a power in gross. 
'Phus, where an estate is settled to A. for 
life, remainder to B. in tail, remainder to A. 
in fee, and A. has a power to jointure his 
wife after his death, this power is in gross as 
to the estate for life, but appendant or ap¬ 
purtenant as to the remainder in fee. It 
may affect the latter, but never can attach on 
the former. 

An important distinction is established 
between general and pariicalar powers. By 
a general power, we understand a right to 
appoint to whomsoever the donee pleases. 
By a particular power, it is meant that the 
donee is restricted to some objects desig- 
nited in the deed creating the power, as to 
his own children. 

A power shall be expounded strictly; 
therefore, if a man have power to make 
leases generally, this extends to make leases 
in possession only, and not in reversion. 

rowers appendant may be destroyed by 
release, bargain and sale, or feoffment; 
powers in gross, by feoffment or release; 
but powers simply collateral, cannot be 
destroyed by the act of the person to whom 
they are given. As the appointer is merely 
an instrument, the appointee shall be in by 
the original deed. 

No particular ceremonies are prescribed 
by law for the valid execution or powers; 
but the intention must be strictly followed, 
except in the case of wills. 1 Viet,, c. 26, 
§ 10 . 

(Consult Sugden or Chance, on ** Powers 
and see Illusory Appointment Act; and 
Mistake. 

POWER OF ATTORNEY. See Letter 
OP Attorney. 

POYNDING. See Poinding. 

POYNING’S LAW, an act of Parliament 
made in Ireland in the reign of Henry VII.; 
10 Hen. YIL, c. 22; so called, because Sir 
Edward Poyniug was lieutenant there when 
it was fnadCi whereby all general statutes 
before then made in England were declared 
of force in Ireland, which, before that time, 
they were not. \2Rep. 109. 

PRACnCB, the form and manner of con¬ 
ducting and carrying on suits, actions, or 
prutecutions at law or in equity, civil or 
criminal, through their various stages, from 
the commencement to final judgment and 
execution, according to the principles and 
rules laid down by the several courts. 

PRACTITIONER, be who is engaged in the 
exercise or employment of any art. j 

PR^CEPTORES, a kind of benefices, having 
their name from being possessed by the j 
more eminent Templars, whom the chief j 
master, by bis authority, created and culled 
Frweegtafts TemplL Mait. Angl. ii. 543. I 


PRECIPE (command), r slip of paper upon 
which the particulars of a writ are written; 
it Is Jodgeu in the office out of which the 
required writ is to be issued. 

Also, ao original writ, and in the alterna¬ 
tive, commanding the defendant to do the 
thing required, or show tbe reason why he 
has not done it; and the writ is drawn up 
in the form of a prwdpe or command, to do 
something, or show cause to tbe contrary, 
giring the defendant his choice to redress 
the injury or stand the suit. 3 £1. Com. 273. 
It is abolished. 

PILECIPE IN CAPITE, a writ out of Chan¬ 
cery for a tenant holding of tbe Crown in 
camte, viz., in chief, ilfq^. Chart, c. 24. 

PftifiClPB QUOD REDDAT, the form of a 
writ which extends as well to a writ of right 
as to other writs of entry or possession, 
beginning ** Prweipe, A qwod reddal, B 
umm messuagmm/’ Ac. 0. N, B, 13. Abo¬ 
lished. 

PBiECIPE QUOD TENEAT CONVEN- 
TiONEM, the writ which commenced the 
action of covenant in fines, which are abo¬ 
lished by 3 A 4 Wm. IV., c. 74. 

PlL£CiP£, tenant to the, the person to whom 
some freehold estate in possession was con¬ 
veyed, in order to make him tenant in the 
action to le^ a fine. It is abolished. 

PRiECIPITlUM, the punishment of casting 
headlong from some high place. 

PRiECOGNITA, things to be previously 
known, in order to understanding something 
which follows. 

PRiEDIA VOLANTIA (volatile estates). 2 
BL Com, 428. 

PRiEDl AL TITHES [prwdium, Lat.,ground], 
such as arise merely and immediately from 
the ground; as grain of all sorts, bay, wood, 
fruit, herbs. 2 BL Com. 23. 

PRiEDICT (aforesaid). Hob. 6. 

Pradium domini regie est directum dominum, 
eujus nuUus anctor est nisi Deus. Co, Lit. 1. 
-—(The power of our lord the king, is a 
direct power derived from God.) 

PRiEFECTUS VILLiE (the mayor of a 
town). 

PRiEFINE, the fee paid on suing out the 
writ of covenant, on levying fines, before 
the fine was passed. 2 BL Com, 350. 

PRiEMJUM PUDlCITliE, a consideration 
given to a previously innocent and virtuous 
woman by the person who may have seduced 
her. 2 P. Wms. 462. 

PRiEMUNlRE [a barbarous word for prw^ 
moneri, Lat., to be forewarned]. It is an 
offence so called from the words of the writ 
preparatory to the prosecution thereof: 
pramuuire facias A. B. (cause A. B. to be 
forewarned) that he appear before us to 
answer tbe contempt wherewith he stands 
charged; which contempt is ^rticularly 
recited in the preamble to the writ. 

The statutes of preemunire were framed 
to encounter papal usurpation, the first of 
which was made in the thirty-first year of 
the reign of Edward I., and was the founda- 
Uon of all the 8ubse<|ueot statutes of jirie- 
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munire, which is an offence immediatdy 
against the So?erei^n, because e?ery en¬ 
couragement of the papal power it a dimi¬ 
nution of the authority of the Crown. Sub¬ 
sequently sevenil very severe acts of Parlia¬ 
ment were passed upon the subject. 

The original meaning of the offence is, 
then, introducing a foreign power into this 
land, and creating imperium in imperio, by 
paying that obedience to papal process which 
constitutionally belongeci to the Sovereign 
alone long before the Information; at which 
time the penalties of pramimire were indeed 
extended to more papal abuses than before, 
as the kingdom then entirely renounced the 
authority of the see of Rome, though not 
all the corrupted doctrines of the Church of 
Rome. 

The penalties of praemunire were subse¬ 
quently applied to other heinous offences: 

1. By 1 & 2 Ph. & M., c. 8, to molest the 
possessors of abbey lands, granted by Par¬ 
liament to Henry Vlll. and Edward Yl., is 
npreemmire. 

2. To obtain any stay of proceedings, 
other than by arrest of judgment or writ of 
error, in any suit for a monopoly, is likewise 
npreemunire, by 21 Jac. 1., c. 3. 

3. To attempt to restrain the importation 
or making of gunpowder is also a nr^tiiitre, 
by 16 Car. 1., c. 21. 

4. On the abolition by 12 Car. II., c. 24, of 
purveyance and the prerogative of pre-emp¬ 
tion, or taking any victual, beasts, or goods 
for the king’s use, at a stated price, without 
the consent of the proprietor, the exertion 
of any such power for the future was de- 
clarea to be indictable; and in any suit 
thereon to obtain any stay of proceedings, 
other than by arrest of jmlgmeni or writ of 
error, is made a prrnmmire, 

6. To assert maliciously and advisedly by 
speaking or writing, that both or either 
house of Parliament have a le/rislative autho- 
rity without the Sovereign, is declared a prae¬ 
munire by 13 Car. IL, c. 1. 

6. By the Habeas Corpus Act, it is a 
pramuniret and incapable of the royal par¬ 
don, besides other heavy penalties, to send 
any subject of this realm a prisoner, under 
certain exceptions in the act specified, into 
parts beyond the seas. 

7. By 7 A 8 Wm. III., c. 24, seijeants, 
counsellors, proctors, attornies, and all offi¬ 
cers of courts practising, without having 
taken the proper oaths, are guilty of a pr<e- 
miintre. 

8. By 6 Anne, c. 7, to assert maliciously 
and^ directly, by preaching, teaching, or 
advised spiking, that any person, other 
than accorrling to the acts of settlement and 
union, has any right to the throne of these 
kingdoms, or that the Sovereign and Parlia¬ 
ment cannot make laws to limit the descent 
of^ the Crown, is^ a prwmtmsra, as wridng, 
printing, or publishing the same doctrines, 
amounted to treason. 

9. By ^ Anne, c. 83, if the assembly of 
peers in Scotland, convened to elect their 


sixteen representativei in the British Par. 
liament, shall presume to treat of any other 
matter save only the election, they incor the 
penalties of a premumre. 

10. The 12 Geo. 111., c. 11, snbjects to 
the penalties of pramnmre all such as koov- 
ingly or wilfully solemnize, assist, or ire 
present at any forbidden marriage of such of 
the descendants of King George IL as ire 
by that act prohibited to contract matri. 
mooy without the consent of the Crown. 

The punishment is, that, from the con¬ 
viction, the defendant shall be out of the 
Crown’s protection, and his lands and teoe- 
ments, goods and chattels, forfeited to the 
Crown; and that bis body shall remain in 
prison during the royal pleasure, or, as lonie 
authorities have it, during life. It it not 
lawful, however, to kill any person attainted 
in a pramnmre. 5 EUe,, e. 1; 4 Step, 
Com, 202. 

PreemunUi, t. e., preemouiti, (^. Lit. 129.— 
(Forearmed, that is, forewarned.) 

PRiEPOSITUS, an officer next in audiority 
to the alderman of a hundred, called prspo- 
situtregnuf or asteward or bailiff of an estate, 
answering to the wienere, Ane, Inst, Esg. 

Also, the person from whom desccnu ire 
traced. 

PILEPOSITUS ECCLESIiE, a church-rvere 
or churchwarflen. 

PRiEPOSlTUS VlLLiE, a constable of a town 
or petty constable. 

Preepropera eonsUia rarb sumi prospers. 4 
Inst. 67*—(Hasty counsels are seldom good.) 

Preescriptio ett Htuhu en utu et tempore tab- 
stantiam capiens sb emcioriiate l^is, Co. 
Lit. 113.—(Preacriptioo is a title by autho¬ 
rity of law, deriving its force from use and 
time.) 

Preescriptio in feodo non ac^rit jus. Doct. 
and Stud.—(Prescription in fee acquires out 
a right.) 

Preesentare nikil almd est quom preestodareaes 
offerre, Co. Lit. 120.—(To present, is no 
more than to give or offer on the spot.) 

Preesentia corporis tolUt errorem nommit: d 
Veritas nominis toUU er ror em riemowsfraftomi. 
Bac. Max. 224.—(The presence of the body 
cures error in the name: the truth of the 
name cures au error of descriptioo.) 

Preestat cautela guam medda. Co, Ul AM. 
—(Caution is better than cure.) 

Preeswnitur rear habere omnia jura m jcrisw 
pectoris sui, Co. Lit. 99.—(The Sovereign is 
presumed to have all the laws in the cssket 
of his own bosom.) 

Preesumptio violenia, plena profiotio.—(Strong 
presumption is full proof.) 

Preesumptio viokHta wdet in lepe, Jenk.Cent 
56,—.(Strong presumption avails in law.) 

Pneteutu Uciti non debet admitti iUieUusa* 1^ 
Co. 88.—(Under pretext of legality, whatii 
illegal ought not to be permitM.) 
PRiETOR FIDEI COMMISSARIUS, the 
Judge, at Rome, who enforced the perform¬ 
ance of all fiduciary oblmtions. 

PRAGMATIC SANCTION, a rescript vr 
answer of the Sovereign, delivered by idf*ce 
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ofbw council, to tome eo]1efre» order, ori 
body of people, who consult him in relation 
to the affairs of the community. A similar 
BDswer ^i?en to an individual is simply called 
a rtscript, ChU Law Phrase. 

PRATIQUE [prattiea^ Lat.]> a license for the 
master of a ship to traffic in the ports of 
Italy upon a certificate that the place whence 
he came is not annoyed with any infecdoos 
di8ea«e. Encye. Loud. 

PRAXIS, use, practice. 

Prexujwdiemm est imterpres Uyum. Hob. 96. 
—(The practice of the Judges is the inter¬ 
preter ot the laws.) 

PRAY IN AID, a petition made in a court of 
justice for the calling in of help from an¬ 
other that has an interest in the cause in 
question. 

PREAMBLE, something previous, introduc¬ 
tion, preface; also, the beginniog of an act 
of Parliament, &c., serving to pourtray the 
intents of Its framers, and the mischiefs to 
be remedied. 

PREAUDIENCE, the right of being heard 
before another. 

The preaudience of the bar is as follows: 

1. The Queen^s attorney general. 

2. The Qqccq’* solicitor general. 

3. The Queen's premier seijeant (so con¬ 
stituted by special patent). 

4. The Queen's ancient seijeant or the 
eldest amongst the Queen’s serjeants. 

5. The Queen's advocate general. 

6. The Queen's serjeants. 

7. The Queen's counsel with the Queen 
consort's attorney and solicitor. 

8. Seijeants at law. 

9. *rbe recorder of London. 

10. Advocates of the civil law. 

11. Barristers. 

PREBEND, a stipend granted in cathedral 
churches; also, but improperly, a preben¬ 
dary. 

A simple prebend is merely a revenue; 
aprebena, with dignity, has some jurisdiction 
attached to it. 

The term prebend is generally confounded 
with canonicate; but there is a difference 
between them. The former is the stipend 
granted to an ecclenastic in consideration of 
his officiating and serving in the church; 
whereas the canonicate is a mere title or 
spiritual quality which may exist independent 
of any stipend. 

PREBENDA or PROBANDA, provisions, 
provinder. 

PREBENDARY, a stipendiary of a cathedral. 

PRECARl^ or PRECES, day-works, which 
the tenants of certain manors are bound to 
give their lords in harvest time. Magna 
precaria was a great or general reaping-day. 

Precarious, a kind of trade carried on 
L^tween two nations at war, by the intervene 
tion of a third at peace with them. 
PRECARIOUS JURISPRUDENCE, applied 
to a fund or stock, of which a person has not 
the fail property, whereof he cannot dispose 
absolutely, and whkh is most of it borrowed. 
Encyc^ Land, 


PRECARIOUS LOAN [preearntm], a bail¬ 
ment at will. 

PRECE PARTIUM, the cootimiance of a suit 
by consent of both parties. 

PRECEDENCE or PRECEDENCY, the act 
or state of going before; adjustment of place. 

The rules of precedence may be rednced 
to the following table, in which those marked 
^ are entitled to the rank here allotted them, 
31 Hen. VIII., c. 10; marked f by 1 
W. & M., c. 1; marked || by letters patent, 
9, 10, & 14 Jac. 1, which see in 8ela, Tit, 
of Hon, ii. 6, 46; marked % by ancient 
usage and established cnstom. Camden*s 
Bnt. tit. Ordines: MiUes*i Cat, of Hon, 
1610; and Chamtertayne^s Preet, St, of 
Eng, b, iii., c, 3, 

* The Qneen's chUdreQ and grand-chil¬ 
dren. 


consort. 

> uncles, 
nepheivs. 


the 


. if 

I barons. 


above 
all 
V peers 
'^of their 
own 
degree. 


* Archbishop of Canterbury. 

* Lord High Chancellor or Keeper, if a 
baron. 

* Archbishop of York. 

* Lord Treasurer. 

* Lord President of the Council. | 

* Lord Privy Seal. 

* Lord Great Chamberlain. BuO 
see Private Stat. 1 Qeo. J., c. 3. 

* Lord High Constable. 

* Lord Marshal. 

* Lord Admiral. 

* Lord Steward of the House¬ 
hold. 

* Lord Chamberlain of 
Household. 

* Dukes. 

* Marquesses. 

t Dukes’ eldest sons. 

* Earls. 

X Marquesses' eldest sons. 

X Dukes' younger sons. 

* Viscounts. 

X Earls' eldest sons. 

X Marquesses younger sons. 

* Secretary of State, if a bishop. 

* The Bishop of London. 

* ■■ ■ Durham. 

* - ' ■ Winchester. 

* Bishops. 

* Secretary of State, if a baron. 

* Barons. 

f Speaker of the House of Commons, 
f Lords Commissioners of the Great Seal. 
X Viscounts' eldest sons. 

X Earls' younger sons. 

X Barons' eldest sons. 

II Knights of the Garter. 

11 Privy Counsellors. 

11 Chancellor of the Exchequer. 

11 Chancellor of the Duchy. 

11 Chief Justice of the Queen's Bench. 

11 Master of the Rolls. 

II Chief Justice of the Common Pleas. 

II Chief Baron of the Exchequer. 

The three Vice Chancellors, 63 Geo. III., 
c. 24; 5 Viet, c. 6, § 25. 
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g Judges and Barons of tbe Goif. 

Jadges of the C^uit of Review in 
Bankruptcj, 5 & 6 Viet., c. 122, § 55. 

II Knights Baoneretf, royaL 
11 Viacounts'younger sons. 

0 Barons’younger sons. 

II Baronets. 

II Knights Bannerets. 

X Kn^hts of the Bath. 

X Knights Bachelors. 

II Baronets’eldest sons. 

II Knights’eldest sons. 

11 Barooeu’younger sons. 

11 Knights’ younger sons. 

X Golonels. 

X Seijeanis at law. 

X Doctors, with whom, it is sud, rank 
barristers. 

X Bsquires. 

X Gentlemen. 

X Yeomen. 

X Tradesmen. 

X Artificers. 

Labourers. 

arried women and widows are entitled 
to the same rank among each other as their 
husbands would respectively have borne 
between themselves, except such rank is 
merely professional or official; and unmar¬ 
ried women to the same rank as their eldest 
brothers woedd bear among men during the 
lives of their fathers. 3 Step. Com. 13. 

PRECEDENCE, patent of^ a grant from the 
Crown to such barristers as it thinks proper 
to honor with that mark of distinction, 
whereby they are entitled to such rank and 
pre-audience as are assigned in their respec¬ 
tive patents. 

PRECEDENT CONDITION, such as must 
happen or be performed before an estate 
can vest or be enlarged. 

PRECEDENTS, authorities to follow in de¬ 
terminations of courts of justice; also, forms 
of proceedings to be. followed in similar 
cases. 

PRECEPT, a rule authoritatively given; a 
mandate; a command in ivriting by a justice 
of the. peace or other officer, for briofting a 
person or record before him; tbe direction 
of a sheriff to the proper officer to proceed 
to the election of Members of Parliament; 
also, a provocation whereby one incites an- 
other to commit a felony. Cowell. 

PRECES PRIMARIiE or PRIMiE, a right 
of the Crown to name to tbe first prebend 
that becomes vacant after the accession of; 
the Soverei^, in every church of the em¬ 
pire. This right was exercised by the Crown 
of England in the reign of Edward I. 

PRECIPE. See Pracipb. 

PRECLUDl NON (not to be barred), a for¬ 
mula of a replication to a plea in bar before 
4 Wra. IV. 

PRECONIZATION [prwconhan, Lat., the 
office of a cryer], proclamation. 

PRE-CONTRACT, a contract made before 
another, especially in relation to matrimony. 

PREDIAL. See Pr^bdial. 

PRE-EMPTION, the first buying of a thing; 


it was a privilege formeri j allowed to the 
royal purveyor, oat abolisned by 12 Car. //., 
Ca 24. 

PREFER, to apply; to move for; as, **to pre¬ 
fer for coats,” is a phrase to apply for costs. 

PREGNANCY, plea of^ when a woman is 
capitally convicted, and pleads her preg¬ 
nancy, execution will be respited until she 
be delivered. See Abortioh. 

PREGNANCY, an important question in legal 
medicine, since on its proper decision may 
depend the property, the honor, or the life 
of a woman. 

In the ordinary practice of medidne, very 
little difficulty ever occurs in ascertaiiiii^ 
the presence of pregnsney. A woman whai 
she consults a physician is frank in her 
avowal of the symptoms present; and from 
her narrative an opinion sufficiently acco- 
rate can generally 1^ formed. The revme, 
however, takes place in legal medicine. 
Here pregnancy may be concealed by on- 
marri^ women and even by married ones, 
under certain circumstances, to avoid dis¬ 
grace, and to enable them to destroy their 
offspring in iu mature or immature state. 
It may be pretended to gratify the wishes of 
relatives, to deprive the legal auccessor of 
hia jitat claims, to extort money, or to delay 
the execution of punishment. 

Mahon hat su^eated a usefol diviaioo of 
the signs of pregnancy, vix., those which 
affect tbe system generally, and those which 
affect the uterus. 

The changes observed in the system from 
conception mod pregnancy, are principally 
the following:—Increased irritability of tem¬ 
per; melancholy; a languid cast of coonte- 
nance; nausea; heart-buru; loathing of 
food; vomiting in the morning, and in¬ 
creased salivary discharge; feverish beat, 
with emaciation and coaiivenest^ occasionally 
depravity of appetite; a congestion in the 
head, which gives rise to spots on the face, 
to head-ache, and erratic puns in tbe face 
and teeth. The pressure of increasing preg¬ 
nancy occasions protrusion of the umbiliem, 
and sometimes varicose tumour^ or anasar- 
cous swellings of the lower extremities. 
Tbe breasts also enlarge, an are^ or 
brown circle, is observed around the nipples, 
and a secretion of lymph, composed of milk- 
and-water, takes place. 

All of these do not occur in every preg^ 
nancy, but many of them id most cases. 

Tbe changes that affect the uterus, are a 
suppression of tbe menses. These cease 
returning at their accustomed period. 

An augmentation in the size of the womb. 
This is not perceptible until between the 
eighth and tenth weeks. At that time the 
foetus, with the surrounding membranes and 
the waters contained in them, so enlaige it, 
that it may be felt lower down in tbe vainns 
than formerly; nor does it ascend until it 
becomes so large as to arise out of tbe pelvis, 
and this is accomplished at about the toorth 
month. In the intermediate space an exa- 
minatioD per vugmam will discover the uRiw 
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to be heavier and more resitstinfif: and by PRESBYTERIAN, a member of the Church - 
raising It on the dns^r, this Indication will be of Scotland. 

particularly remarked between the third and PRESBYTERIUiV], a presbytery; that part of 
foorth months. In ;i^neral, in the fourth the church where dirine offices are per- 

month, the fundm of the v/ervs rosy be formed, applied to the choir or chancel, be- 

felt, especially in a thin person, above Che cause it was the place appropriaterl to the 

anterior wall of the pelvis. The enlart^e- bishop, priest, and other clergy; while the 

ment continues, and becomes visilde during laity were confined to the body of the church, 

the fifth month: it arises to half-way be- Mon, Ang* i. 243. 

tween the JjfMpAyrif puff’s and the PRESCRIPTION [praseribo, Lat.], rules 

in the sixth month (seventh, according to produced and authorized by long usage. It 
some authors) it is as high as the umbilicui: is known in the Roman law as usucapfo, 

at the seventh, half-way between the umbi^ It differs from cuttom, in that thu is pro- 
licus and serobhuiii cordis, and at the eighth perly a local usage; but prescription is per^ 

it has reached the latter, its highest eleva- sonal, attaching to a roan and his ancestors, 

tion. A short time before delivery it some- or those whose estate he has. Usage differs 

what subsides. About the middle of the from both, for it may be either to persons or 

pregnancy, or between the seventeenth and places. 2 Nelt» Abr, 1277- 

twenty-second weeks, the female feels the It applies to almost every kind of incor- 
motion of the child, and this is called quick- poreal hereditament. 
ening^. The vag^a is also subject Co altera- At common law its following properties 
tion, as its glands throw out more mucus, demand attention 

and apparently prepare the parts for the 1. Its title is always founded on the actual 
passage of the foBtns. usage of enjoying the thing in question. 

These, as now stated, are the signs of 2. The enjoyment on which a prescription 
pregnancy usually enumerated. It would is founded, must have been constant and 

not, however, be doing justice to the sob- peaceable. 

ject, if it were supposed that all or most of 3. There must have been a usage from 

them are the invariable attendants on preg- time immemorial, which has reference to the 

nancy. Some may accompany diseases; beginning of the reign of Richard f.: hut a 

others may be altogether wanting in a state period of twenty years, or even less, will have 

of true pregnancy. Beck's Med. Jurisp. 124. the same effect if corroborated. 

PRELATE, an ecclesiastic of the highest ho- 4, Every prescription must be certain. 

nor and dignity. 6. The prescription must be laid either 

PRELECTOR, a reader; a lecturer. in a man, and those whose estates he has in 

PREMIER, a principal minister of state; the certain lands, which Is called prescribing in 

prime minister. a que estate, or it must be in a man and his 

PREMISES, propositions antecedently sup- ancestors, 
posed or proved; also, houses or lands; also. 6. A prescription in a que estate must aU 

that part in the beginning of a deed, which ways be laid in him that is tenant of the fee. 

sets forth^ the grantor or grantee, and the 7- A prescription cannot be for a thing 

land or thing granted or conveyed. which cannot be raised in grant. 

PREMIUM, a consideration ; something given 8. What arises by matter of record cannot 
to invite a loan or a bargain; the payment be prescribed for. 

upon insurances, &c. 9. Where a man prescribes for anything 

PREMUNIRB. See Prjbmunirb. in himself and bis ancestors, it will descend 

PRENDER [prendre, Fr.], a right to take only to the blood of that line of ancestors in 

anything before it is offered. whom he so prescribes; but if be prescribe 

PRENDER DE BARON (to Cake a husband). for It in a ^ estate, it will follow the nature 

prepense, forethought, preconceived, con- of that estate in which the prescription is 

trived beforehand. laid, and be inheritable in the same manner, 

PREROGATIVE, a peculiar or exclusive pri- whether that were acquired by descent or 

See Qurbn. purchase ; for every accessory follows the 

PREROGATIVE COURT, a court established nature of its principal, 
for the trial of all testamentary causes, where Immemorial usage, however, is now dis- 
the deceased has left bona notabilia in two pensed with by 2 & 3 Win. IV., c. 71, which 

different dioceses, in which case the probate provides, with respect to rights of common 

of mils belongs to the archbishop of the and all other profits and benefits to be taken 

province, by way of special prerogative. and enjoyed from or upon any land, with 

The two archbishops have each of them a the exception of tithes, rents, and services, 

prerogative court. The appeal is to the which remain, as at common law, that 

p Council. 2 4* 3 ff m. IV., c. 92. where there shall hare been an enjoyment of 

PREROGATIVE WRITS, processes issued them by any person claiming right thereto, 

"Pun extraordinary occasions on proper without interruption for thirty years next 

^use shown. They are the writs of proce* before the commencement of any suit upon 

orsf/o, prohibition, quo warranto, the subject, the prescriptive claim shall no 

corpus, certioraru longer be defeated (as it would have been 

PRESBYTER, a priest, elder, or honorable before the act), by showing only that the 

P^^n. enjoyment commenced at a penod subse- 
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qaent to the era of legal memory.^ Bat It acceptance and the protest aent by the luae 

may be defeated in any other way, in which post, otherwise the drawer is exonerated, 

it was defeasible before the act passed. The ^ 2. For payment, Yfhen the acceptaace 

time during which the adverse party shall is general, the holder need not present it for 

have been an infant, idiot, non eoMpot meniii, payment at any particular place or time, for 

feme cooert, or tenant for life, or daring such omission will not exonerate the ac- 

which any action or suit shall have been ceptor, bat if the words ** but not otherwise 

pending which shall have been diligently or elsewhere” are added, it is a special 

prosecuted, until abated by death of par* acceptance, and the non-presentation at the 

ties, shall be excluded in the computa- specified time and place exonerates all parties 

tion of this period of thirty years. But where to the bill. Bills of exchange need not be 

there has been an enjojrment for as much as presented to acceptors, tmpm preteti, for 

sixty years, the claim is to be absolute and honour, or to the referees in case of need, 

indefeasible, except only by proof that such till the day following the day on svhich they 

enjoyment took place under some deed, or become due, but if such day be a dies tm, 

written consent or agreement; while, on then upon the day following. 6 & 7 

the other hand, if the period of eigoyment fFm, e, 58. Promissory notes most be 
shaU have been less than thirty years, it is to presented for payment. The bolder of a 

be wholly unavailable, even to raise the bank note has the whole of the bankiof- 

slightest presumption of right. He who hours of the day after he receives i^ to pre¬ 
prescribes under this act shall no longer be sent or forward it for payment; If be retua 

required in any case to claim as in right of it after that period, he cannot return it to 

the owner of the fee. See Wats. the previous holder. The holder of a check 

PRESGRIFflON, corporatione bp, those that is allowed one clear day to present or for- 

have existed beyond the memory of man, ward it for payment; after that tune he 

and therefore are looked upon in law to be holds it at his own risk, 

well created, such as the city of London. PRESENTMENT IN COPYHOLDS. By 
PRESENTATION, the act of a patron offering 4 & 5 Viet., c. 35, it is provided, that every 

his clerk to the bishop of the diocese, to be copy of a surrender, will, or codicil, deli- 

instituted in a church or benefice of his gift, ver^ to the lord, steward, or deputy, and 

which has become void. It differs from col- every grant and admission, shall be forthwith 

lation, which is the actual institution of a entered on the court rolls of the manor; aod 

clerk to the benefice. such entry shall be taken to be an entrv in 

PRESENTATIVE ADVOWSON. See Ad- pursuance of a presentment; aod it shall not 

vowsoN. be essential in any case to the validity of an 

PRBSENTBB, one presented to a benefice. admission, that a presentment shonld be 

PRBSBNTER, one that presents. made of the snirender or other matter, in 

PRESENTMENT, generally taken, a very consequence of which the admission wu 

comprehensive term, including not ouljr pre- granted ; with this proviso, however, that 

sentments, properly so called, bat also inqui- when, by the custom of any manor, the lord 

sitions of office and iudictments by a grand is authorized, by consent of the homage, to 

jury; properly speaking, the notice taken by grant parcel of the waste to be held by copy, 

a grana jury of any offence, from their own Uie consent of the homage assembled at a 

knowledge or observation, without any bill customary court, duly summoned, and held 

of indictment laid before them at the auit of according to custom, aball still l>c neressary. 

the Crown; as the presentment of a nui- PRESIDENT, one placed with antbority over 
sance, a libel, and the like, upon which the others; one at the head of othen; a go- 
officer of the court must afterwards frame vernor. 

an indictment before the party presentetl PRESIDENT OF THE COUNCIL, the fourth 
can be put to answer it. great officer of state. He attends on tbs 

Presentments are also made in courts- Sovereign, proposes business at the council 

leet and conrts-baron, before the stewards. table, and reports to the Sovereign Uis 

PRESENTMENT OF BILLS OP EX- transactions there. I Bl. Com, 230, 

CHANGE. PRESSING SEAMEN. See lupaxasixe 

For aecepianee, A bill drawn, payable men. 
afterdate, need not be presented for accept- PREST, a duty in money that was to be paid 
ance, but, if payable after sight, it is necessary by the sheriff on his account, in the exche- 
to present or pay it away in some reasonable quer, or for money left or remaining in his 
time. Foreign bills however, payable after hands. 

sight, may he kept hack, according to the PRESTATION-MONEY, a sum of money 
convenience of the holder, for any period, or paid hy archdeacous yearly to their bishop; 
circulated to an indefinite extent; they are alsopurveyaiice. 

regarded as unlimited letters of credit. It PREST-MONEY, a payment which hinds 
is usual to leave a hill for acceptance twenty- those who receive it. 
four hours with the drawee during business PRESTIMONY, or PRiESTIMONIA, t fimd 
hours. Jf the bill is refused acceptance, or revenue appropriated by the founder for 
notice shonld be sent to the drawer and in- the subsistence of a priest, without being 

dorsers; and in the case of a foreign bill, it erected into any title or benefice, chapel, 

should be protested, and notice of tiie non- prebend, or priory: and which is not suhjeci 
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to the ordinary, bat of wbich tbe patron and 
those who hare a ri/pht from him aro the 
colifttors. Canom Law, 

PRESUMPTIO, intnisloD, or the nnlawfol 
Uktnif of anything. Leg. Hem, /., c.il, 

PRESUMPTION, a sappofHion, opinion, or 
belief prerioosiy formed. Woid^e Itwi. 699. 

Presnmptioos are aaid to be either (1) jurit 
et dejuret (2) or or (3) hominie eelju^ 
dicit. (1) The presumption jarie et de jure 
is that where law or castom establishes the 
truth of any point, on a presumption that 
cannot be traversed on contrary evidence; 
thus a minor or infant under age, with guar¬ 
dians, is deprived of the power of acting 
without their consent, on a presumption of 
incapacity, which cannot be traversed. (2) 
The preeumptio juris is a presumption esta¬ 
blished in law till the contrary be proved, 
as the property of goods is presumed to be 
in the possessor: every presumption of this 
kind most necessarily yield to contrary proof. 
(3j The preeumptio kominie vei judicU is the 
conviction arising from the circumstances of 
anv particular case. 

PRESUMPTION OP SURVIVORSHIP. It 
is agitated when two or more individuals 
have died within a very short period of each 
other, and no witnesses have been present to 
notice the exact instant of dissolution. Acci« 
dents, also, such as fire, or a shipwreck, may 
destroy persons : and the disposition of their 
property will depend on ascertaining the 
survivorship of the one or the other. It is 
not to be supposed that medical science can 
solre tbe difficulty; but it may, in those 
extreme instances where no aid can he derived 
from facts, assist in laying down certain 
principles. 

Tbe presumption of sarvivorship of mother 
or chilo, when both die duriug delivery, is 
in fsTonr of the mother. 

As to the presumption of tbe survivorship 
of persons uf different ages destroyed by a 
common accident, our law has no provision. 
Ftarne^e Poet, fferke, 38, For the laws and 
regulations of the continental nations, con¬ 
sult Reck'd AUeL.Juritp, 387. 

PRESUMPTIVE EVIDENCE. Sec Circum¬ 
stantial BTinnwcK. 3 Stork, Evid, 927• 

PRESUMPTIVE HEIR, one who, if the 
ancestor should die immediately, would, in 
the present circumstances of things, be his 
heir; but whose right of iuberitaiice may be 
defeated by the contingency of some nearer 
heir lieing born. 

PRE TENSED RIGHT, where one is in pos¬ 
session of land, and another, who is out of 
possession, claims and sues for it; here the 
pretensed right or title is said to be in him 
who so claims and sues for the same. Mod, 

C(u,m, 

PRETENSED TITLE STATUTE, 32 Hen. 
VilL, c.2, § 2. 

PRETER-LEGAL, not agreeable to law. 

PRETERITION, the entire omission of a 
child’s name in the father’s will, which 
rendered it null: exhederation being al¬ 
lowed, but not preteiition. Roman Term. 


PRETIUM AFFEGTIONIS, an imaginary 
valne put on a thing by the fancy of the 
owner in his affection for it. BeU. 

PRETIUM SEPULCHRI, mortuary: wbich 
see. 

Preiium eueeedit m loco ret. 2Bul8.32l.~ 
(The price succeeds in the place of the 
thing.) 

PREVARICATION, a collastoo between an 
informer and a defendant, in order to a 
feigned prosecution; also, any secret abuse 
committed in a public office or private com¬ 
mission. 

PREVENTION [prMenso], the right which 
a superior person or officer has to lay hold 
of, daim, or transact, an affair prior to an 
Inferior one, to whom otherwise it more 
immediately belongs, as when the Judges 
prevent subaltern ones. Canon Law Term. 

PREVENTIVE SERVICE, armed police offi¬ 
cers engaged to watch the coasts for the 
purpose of preventing smuggling and other 
ille^l acts. It is sometimes termed the 
Coast Blockade Force. 

PRICE, equivalent paid for anything. 

PRICE CURRENT, a list or enumeration of 
the various articles of merchandize, with 
their prices, the duties (if any) payable 
iliereoD, when imported or exported, with 
the drawbacks occasionally allowed upon 
tbeir exportation, &c. 

Lists of this description are published 
periodically, generally once or twice a week, 
in most great commercial cities and towns. 

PRIDE-GAVEL, a rent or tribute. 

PRIEST, a minister of a church. 13 & 14 
Car. //., c. 4, § 14. 

PRIMiE or PRlMARIiE PRECES, a right 
of naming to tbe first prebend that becomes 
vacant in the church, after tbe accession of 
the Sovereign, by the Sovereign himself. 

PRIMA FACIE EVIDENCE, that which 
not bein^ inconsistent with the faUity of the 
hypothesis, nevertheless raises such a degree 
of probability in its frivour that it must pre¬ 
vail if it be accredited by the jury, unless it he 
rebutted, or the contrary proved; concluehe 
evideuce, on the other hand, is that which 
excludes, or at least tends to exclude, the 
possibility of tbe truth of any other hypo¬ 
thesis than the one attempted to be esta¬ 
blished. 1 Stark, Evid, 544. 

PRIMA TONSURA (the ffrst crop). 

PRIMAGE, a certain allowance paid by the 
shipper or consignee of goods to the mari¬ 
ners and master of a vessel for loading the 
same. 

In some places it is one penny in the 
onnd, in others, sixpence for every pack or 
ale, or otherwise, according to the custom 
of the place. 

PRIMATE, au archbishop; a chief ecclesi¬ 
astic. 

PRIMARTA ECCLESIA, tbe mother-church. 

PRIMARY CONVEYANCES, original cou- 
veyances; they are— 

1. Feoffments, 

2. Grants. 

3. Gifts. 
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I PRINCES OF THE ROYAL BLOOD, the 


4. Leases. 

5. Exchanges. 

6. Pariitions. 

PRIMER FINE. On suing oat the writ or 

praeipe^ called a writ of covenant, there 
was due to the Crown, by ancient preroga¬ 
tive, a primer fine, or a noble for every five 
marks of land sued for; that was, one-tenih 
of the annual value. 

PRIMER SEISIN, a feudal burthen, only 
incident to the king’s tenants in capiie, 
and not to those who held of inferior or 
mesne lords. It was a right which the king 
had, when any of his tenants in eqpite died 
seised of a knight’s fee, to receive of the 
heir (provided he were of full age) one whole 
year’s profits of the land, if the? were In 
immediate possession ; and half a year’s 
profits, if the lands were in reversion, ex¬ 
pectant on an estate for life. It was inci¬ 
dent to socage tenants •in eapite, as well as 
those who held by knight-service. It is, 
however, abolished hy 12 Car. II., c. 24. 

PRIMER SERJEANT, the Queen’s first ser- 
jeant at law. 

PRIMICERIUS, the first of any degree of 
men. 

PRIMITI^, the first fruits which were pre¬ 
sented to the gods by the ancients; also, the 
products of a living the first year after avoid¬ 
ance, which formerly were taken by the 
Crown. 

PRIMO BENEFICIO, the first benefice in 
the Sovereign's gift. 

Prime e^cuiienda eet verbi rrs, lie iermonis vilh 
obitruetur eratio^ tive lew tine ar^umenih. 
Co. Lit. 68.—(The force of a word is to be 
especially examined, lest by the fault of the 
diction the sentence is destroyed or the law 
be without arguments.) 

PRIMOGENITURE, seniority, eldership, state 
of being first-born; the title of an elder son 
in right of his birth. 

The right of primogeniture was not ac¬ 
knowledged by the Romans; sons and 
daughters all shared equally the property of 
their parents. In France, until the reign of 
Capet, even the kingdom was subject to 
division amongst the sons. In England, the 
custom of gavelkind is almost the only 

• instance of opposition to this rule of heri¬ 
tage. 

PRINCE [princeps, Lat.], a sovereign, a chief 
ruler, ruler of whatever sex. ** Queen 
Elizabeth, a prince admirable above her sex 
for her princely virtues.” Camden, 

Pnncepn et reepublica es Juttd cautd pottvnt 
rem meam auferre. 12 Co. 13.—(The prince 
and the republic, in a just cause, cannot take 
away my property.) 

Princepi mavult dometiicos milifet guam ttipen- 
diariot bellicit apponere catibut, Co. Lit. 69. 
—(A prince, in warlike chances, had rather 
employ domestic than foreign troops.) 

PRINCE OF WALES, the heir-apparent to 
the Crown; he is created Earl of Chester, 
and being the Sovereign’s eldest son, he is, 
by inheritance, Duke of Cornwall (daring the 
life of the Sovereign), without any new cre¬ 
ation. 


younger sons and daughters of the Sove¬ 
reign, and other branches of the royal 
family, who are not in the immediate liae 
of succession. 

PRINCIPAL, ahead, a chief; also, acaphal 
sum of money placed out at interest; aho, 
an heir-loom, mortuary, or corse-present. 

PRINCIPAL AND ACCESSARY. 1. Pris- 
cipals in offences are of two degrees; (a) of 
the first degree, as the actual perpetrators 
of the crime; (b) of the second degree, 
those who are present, aiding and abettin; 
the fact to be done. 

2. AIccessaries are not the chief actors io 
the offence, nor present at its performaace. 
but are in some way concerned tbereio, 
either before or after the fact commiued. 
See Accbssart. 

PRINCIPAL AND AGENT, he who beinjf 
competent and tiit jurit to do any act for bis 
own benefit or on bis own account, enploys 
another person to do it, is called the prin¬ 
cipal, constituent, or employer, and he wbo 
is thus employed is called the agent, attorney, 
proxy, or delegate of the principal, constlta- 
eut, or employer. The relation thus created 
between the parties is termed an agentr. 
The power thus delegated is called in law an 
authority. And the act, when performed, is 
often designated as an act of agency or proco¬ 
ration. Story on Agency, 2. 

PRINCIPAL CHALLENGE, a species of 
cballeuge to jurors for suspicion of par¬ 
tiality. It Ukes place where the cause as¬ 
signed carries with it primd fade evident 
marki of suspicion, either of malice or of 
favour. 

PRINCIPAL AND SURETY. Sec Gca- 

RANTT. 

Prindpalii debet temper ewcuti aniiguam perte- 
niatur ad fidei juuoret, 2 Inst. 19.—(The 
principal should always be examined before 
he come to ihojuttoretjidei.) 

Prindpiadata teguuntur coficomiVffa/M.—(Given 
principles follow their concomitantn.) 

Prindpia probant, non probaniur, 3 Co. 40,— 
(Principles prove they are not proved.) 

Prindpiit o^fer.—(Oppose principles.) 

Prindpiorvm non ett ratio. 2 fiuls. 239.— 
(Of principles there is no rule.) 

Prindpit benefidum debet ette mantarym. 
Jenx. Cent. 138.—(The benefit of a prince 
ought to be lasting.) ^ . 

Prindpit patrimomium temper farorabile/oil is 
omni republied. 2 Inst. 272.—(Fhc psin- 
mony of a prince was always favourable in 
every commonwealth.) 

Princ^ium ett potUtima part cajusgae ret. 
10 Co. 49.— (The prindple of anything is 
its most powerful part.) 

PRINTING, the art or process of impressmf 
letters or words; typography. The sutuw 
relating to this subject are 39 Geo. HU 
c. 79, amended by 61 Geo. Ill,, c. 65, aad 
2A3Vict.,c. 12. ^ . 

PRIOR, chief of a convent, next in dignity to 
an abbot. 

Prior tempore potior jure. —(He who is first in 
time is preferred in law.) 
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rRfORITY, an aniiq.uUy of tenure in compari* 
son of another leas ancient; also, that which 
is before another in order of time. 

PRI SAGE or BUTLERAGE, a custom 
wherei»y the prince challenges out of every 
hark laden with wine, two tons of wine at his 
own price, abolished by 51 Geo, Ilf,., c. 15 s 
also, that share which belongs to the Sove* 
reign or admiral out of such merchandizes 
as are taken at sea, by way of lawful prize, 
which is usually a tenth part. 

PRISO, a prisoner taken in war. 

PRISON, a place of confinement for the safe 
custody of persons, in order to their answer¬ 
ing any action, civil or criminal; a gaol. 

PRISONER, one who is confined in hold. A 
prisoner on matter of record is he who, 
being present in court, is by the court com- 
mitted to prison; a prisoner ofi arrest is 
one apprehended by a sheriff or other law¬ 
ful ofbcer. 

Prhti eitifi iaAoravtmus nunc legibut. 4 Inst. 
76.—(We • laboured first with vices, now 
with laws.) 

PRIVATE ACT OF PARLIAMENT. See 
Act op Parliambnt. 

PRIVATEERS. See Lettbr of Marqub. 

privation, a taking away or withdrawing 
so abbreviation, by aphaeresis, of the word 
deprivation, 

Pripfttio preetupponit hnbitum, 2 Rol. Rep. 
419.—(A deprivation pre-suppoaes a pos¬ 
session.) 

Privatum commodum publico eedin Jenk. Cent. 
223,—(Private good yields to public.) 

Privatum incammodum publico bono pentatur, 
Jeok. Cent. 85.—(Private loss is compen¬ 
sated by public good.) 

PRIVEMENT ENSIENT. pregnancy in its 
earlier stages. 

PRIVIES, those who are partakers or have 
an interest in any action or thing, or any 
relation to another. They aVe of five kinds: 

1. Privies of blood, such as the heir to 
the ancestor. 

2. Privies In representation, as executors, 
administrators to the deceased. 

3. Privies in estate, between grantor and 
grantee, lessor and lessee, &c. 

4. Privies in respect of contract, are per¬ 
sonal privities, and extend only to the per¬ 
sons of the lessor and lessee. 

5. Privies, in respect of estate and con- 
tract, ai where the lessee assigns his inte¬ 
rest, nut the contract between the lessor 
and lessee continues, the lessor not having 
accepted of the assignee. 

PRIVILEGE, an exemption from some duty, 
(•urthen, or aitendauce, to which certain 
persons are entitled, from a supposition of 
law, that the staiions they fill, or the offices 
they are engaged in, are such aa require all 
tbeircare; tlmt, therefore, without this in¬ 
dulgence, it would be impracticable to exe¬ 
cute such offices to that advantage which 
the public good requires. 

It is either persofin/, which is granted to a 
person either against or beyond the coarse 
ttf the common law in other cases, as privi¬ 


lege of Parliament, or real, which is granteeP 
to a place, as to the universities, that none 
of either may be culled to Westminster Hall 
on any contract made within their own pre¬ 
cincts, or prosecuted in other courts. 

PRIVILEGE, writ of, a process to enforce or 
maintain a privilege. 

PRIVILEGED DEBTS, debts which an 
executor may pay io preference to all others, 
such as sicK'bed and funeral expenses, 
mourning, servants* wages, &c. 

PRIVILEGED VILLENaGE, villein socage: 
which see. 

PRI VI LEG IA or LAWS, ex post facto, laws 
which are enacted after an action is com¬ 
mitted, and the legislature then, fur the first 
time, declares it to have been a crime, and 
inflicts a punishment upon the person who 
has committed it. 

Of such laws, tbe great Roman orator 
thus speaks:— Vetant leges- taemtas', vetant 
duodecim tabulae, leges privatis bhruiMus 
irrogari j id enhn esi privi/egium. Nemo ua- 
guam tulit, nihil est cruMiun, nihil pernicio^ 
siut, nihil quod minus hmc civitus ferre 
possit, 

Prwilegia qua retera sunt in prajudicium 
reipublica, magis tamen habent sptciosa 
frontispicin, et boni puhlici pratextum, quam 
bona et legales concetsiones: sed pratextu 
liciti non debetadmitti illicitum, 11 'Co. 85. 
—(Privileges which are truly io prejudice of 
public good, have however a more specious 
front and pretext of puldic good, tiiaii good 
and legal grants : but, under pretext of le- 
gfdity, that which is illegal ought not to 
be admitted.) 

PRIVILEOIUM CLERICALE, tbe benefit of 
clergy, which is abolished by 7 6c 8 Geo. IV., 
c. 28. 

PK\\lhlc»G\\5h\, property propter, a qualified 
property in animals feres natura, i, e., a 
privilege of hunting, taking, and killing 
tliein, in exclusion of others. 

Prioilegium est beneficium personate et extin- 
guitur cum persond, 3 Buis. 8.—(A privilege 
is a personal benefit, and dies with the per- 
son.) 

Privilegium est quasi privata lex, 2 Buis. 189. 
—(Privilege is, as it were, a private law.) 

Privilegium non valet contra rempublicam, 
Bac. Max. 25. — (A privilege avails not 
against public good.) 

PRIVITY, relationship, friendly connection, 
admitted to participation of knowledge. See 
Privies. 

PRIVY [prir/, Fr.], partaking or having an 
interest in any aciiun or thing. 

PRIVY COUNCIL, the council of state held 
by the Sovereign with her councillors to 
concert matters for tbe public service, and 
for the honor and safety of the realm. 

Tbe royal will is tbe sole constituent of a 
privy cnuncillur; and this also regulates 
their number, which is indefinite. It is 
summoned on a warning of forty-four hours, 
and never held without the presence of a 
Secretary of State; the junior delivers his 
opinion first, and the Sovereign, if present,^ 
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last; It ii dl88ol?ed sU months after the de¬ 
mise of the Crown, unless sooner determined 
l»y the successor. 

PRIVV C0UNC1LTX)RS, the Sotercign's 
aciflsers. They are made by the royal no¬ 
mination, without either patent or grant; 
and on taking the necessary oaths, they 
become immediately privy connciUors during 
the life of the iiovereign that chooses them, 
but subject to removal at the royal discre¬ 
tion. 

Their duties are: Ist, to advise the Sove¬ 
reign according to the best of their cunning 
and discretion; 2d, to advise for the Sove¬ 
reign's honor and good of the public, with¬ 
out partiality, tliroiigh affection, love, meed, 
doubt, or dread; to keep the Sovereign's 
counsel secret; 4th, to avoid corruption; 
5tb, to help and strengthen the execution 
of what shall be there resolved; 6th, to 
withstand all persons who would attempt 
the contrary; and, 7th, to observe, keep, 
and do all that a true and good councillor 
ought to do to his Sovereign. 2 Step. Com. 
481. 

PRIVY COUNCIL, judtetuZ committee of the. 
See Judicial Coaiiiitteb or the Pritt 
Council. 

PRIVY PURSE, the income set apart for the 
Sovereign’s personal use. See Civil List. 

PRIVY SE)AL, a seal which the Soverei^ 
uses to such grants or things which pass the 
Great Seal. As to the officers connected 
with this, see 2 Wm. IV., c. 49. See Great 
Seal. 

PRIVY SIGNET, the Sovereign’s privy tiating  a  person  into  the  priesthood. 
The  first  thm^r  necessary,  on  application  for 
holy  orderly  is  ttke  poBsessioo  of  «  title, 
thait  is,  a  sOrt  of  assurance  from  a  rector  to 
the  bishops  that,  provided  the  latter  finds 
the  party  fit  to  be  ordained,  the  former  will 
take  him  for  his  curate,  with  a  stated  salary. 
Tlie  candidate  is  then  examined  by  the 
bishop  or  his  cbi^lw  respecting  both  his 
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faith  aoil  bis  erudition ;  and  various  certifi- 
catea  are  necessary,  particularly  one  sifi^ned 
by  the  cleri^yiDaa  of  ihe  parish  in  which  he 
'  has  resided  auring  a  git  en  time.  Subscrip- 
tion to  the  39  articles  is  required;  and  a 
clerk  must  have  attained  his  23rd  year 
before  he  can  be  ordained  a  deacon ;  and 
his  24th  to  receive  priest's  orders.  The 
ceremony  of  ordinaiion  is  performed  by  the 
bishop,  by  the  imposition  of  hands  on  the 
person  to  be  ordained.  In  the  Enf^lish 
chuiich,  and  in  most  Protestant  countries 
where  the  church  is  connected  with  the 
state,  ordination  is  a  requisite  to  preaching ; 
but,  in  some  sects,  ordination  is  not  con- 
sidered necessary  for  that  purpose,  although 
it  is  considered  proper,  previous  to  the 
administration  of  the  sacraments. 

In  the  Presbyterian  and  congregational 
churches,  ordination  means  the  act  of  set- 
tling or  establishing  a  licensed  preacher 
over  a  congreifation  with  pastoral  charge 
and  authority,  or  the  act  of  conferring  on  a 
clergyman  the  powers  of  a  settled  mmisCer 
of  the  gospel,  without  the  charge  of  a  par- 
ticular church,  but  with  general  powers 
wherever  he  may  be  called  on  to  officiate. 

ORDINATIONE  CONTRA  SERVIBNTES. 
a  writ  that  lay  against  a  servant  for  leaving 
his  master,  contrary  to  the  ordinance  or 
statute  23  &  25  Edw.  III.    Reg.  Orjg.  .189. 

Ordine  ptacitandi  servato,  servatur  etjms,  Co. 
Lit.  303.— •(The  order  of  pleading  being 
preserved,  the  law  is  preserved.) 

OKDINES,  a  general  chapter  or  other  solemn 
convention  of  the  religious  of  such  a  par- 
ticular order. 

ORDINES  MAJORES  £T  MINORES,  the 
holy  orders  of  priest,  deacon,  and  sub-deacon, 
any  of  which  did  qualify  for  presentation 
and  admission  to  an  ecclesiastical  dignity  or 
cure,  were  called  wdmu  majores  i  and  the 
inferior  orders  of  chanters,  psialmists,  ostiary, 
reader,  exorcist,  and  acolyte,  were  called 
ordines  minares ;  for  which  the  persons  so 
ordained  had  their  prima  tonsura,  different 
from  the  tonsura  clencaiis,    Cowell. 

ORDINUM  FUGITIVI,  those  of  the  religious 
who  deserted  their  houses,  and,  throwing  off 
the  habits,  renounced  their  particular  order 
in  contempt  of  their  oath  and  other  obliga- 
tions.   Par,  Afdiq.  388. 

ORDNANCE  DEBENTURES,  bUls  issued  by 
the  Ebard  of  Ordnance  on  the  treasurer  of 
that  office  for  the  payment  of  stores,  &c. 

ORDNANCE  OFFICE  or  BOARD  OF 
ORDNANCE,  an  office  kept  within  the 
Tower  of  London,  which  superintends  and 
disposes  of  all  the  arms,  instruments,  and 
utensils  of  war,  both  by  sea  and  land,  in  all 
the  magazines,  garrisons,  and  forts  of  Great 
Britain.  It  is  divided  into  two  distinct 
branches,  the  civil  and  the  militar)* ;  the  lat- 
ter being  subordinate  to  and  under  the  autho- 
rity of  the  former.    4  &  5  FT.  IF.,  c.  24.,  §  4. 

ORDO,  that  rule  which  the  monks  were 
obliged  to  observed. 

ORDO  ALB  US,  the  white  friars  or  Augus- 
lines ;  the  Cistercians  also  wore  white. 


ORDO  NIGER,  the  black  friars.  The  Qn- 
niacs  likewise  wore  white. 

Ordo  nobUinm  pluribus  gmndet  prwUegUi, 
Jeok.  Cent.  107.— (The  rank  of  nobiliij 
enjoys  many  privileges.) 

ORE  TEN  US  (by  word  of  moolh). 

ORFGILD  [Of/,  Sax.,  cattle,  and  gUd,  recom- 
pense], a  delivery  or  restitution  of  cattle. 
But  Lambard  says,  it  is  a  restitutioQ  msde 
by  the  hundred  or  county  fur  any  wronj^ 
done  by  one  who  was  in  pledge,  or  rather  a 
penalty  for  taking  away  cattle.  iMmb. 
Arch,  125. 

ORGILD,  without  recompense  ;  as,  where  do 
satisfaction  was  to  be  made  for  the  death  of 
a  man  killed,  so  that  be  was  judged  law- 
fully  slain.     Spelm. 

ORlCifi.    See  Ohwiok. 

ORIGINAL  BILLS  IN  EQUITY.  See 
Bill  in  Changert. 

ORIGINAL  CHARTER,  that  which  is 
granted  first  to  the  vassal  by  the  superior. 
Scotch  Phrase. 

ORIGINAL  WRIT  or  ORIGINAL  {bme 
originale),  the  beginning  or  foundation  of  a 
real  action  at  common  law.  It  is  iJso  sp* 
plied  to  processes  for  some  other  purposes. 
It  is  a  mandatory  letter  issuing  out  of  the 
common  law  or  ordinary  jurisdiction  of  the 
Court  of  Chancery,  uuder  the  Great  Seal, 
and,  in  the  sovereign's  name,  addressed  to 
the  sheriff  of  the  county  where  the  injorv  is 
alleged  tu  have  been  committed,  contaiDiag 
a  summary  statement  of  the  cause  of  coib- 

Slaint,  and  requiring  him  to  command  tbe 
efendant  to  satisfy  the  daim,  and  on  his 
failure  to  comply,  then  to  summon  him  to 
appear  in  one  of  the  superior  courts  of 
common  law,  there  to  account  for  his  aoa- 
compliance.  Jn  some  cases,  however,  it 
omits  the  former  alternative,  and  requires 
the  sheriff  simply  to  enforce  the  appesr- 
ance. 

Original  writs  differ  from  each  other  in 
their  tenor,  according  to  the  nature  of  the 
plaintiff's  complunt,  and  are  conceived  ia 
fixed  and  certain  forms.  Many  of  these 
forms  are  of  a  remote  and  undefined  an- 
tiquity, but  others  are  of  later  origin,  and 
their  history  is  as  follows : 

The  ancient  writs  had  provided  for  the 
most  obvious  kinds  of  wrong ;  but  in  the 
progress  of  society,  cases  or  injury  arose 
new  in  thdr  drcumstances,  so  as  not  to  be 
reached  by  any  of  the  wiits  then  known  ia 
practice ;  and  it  seems  that  either  the  clerks 
of  the  Chancery  (whose  duty  it  was  to 
prepare  the  original  writ  for  the  suitor),  had 
no  authority  to  devise  new  forms  to  meet  the 
exigency  of  such  cases,  or  their  authority 
was  doubtful,  or  they  were  remiss  in  its 
exercise.  Therefore,  by  the  statute  of 
West  2,  13  Edw.  I.,  c.  24,  it  waa  prorided. 
*'  That  as  often  as  it  shall  happen  ia  the 
Chancery  that  in  one  case  a  wnt  is  foand, 
and  in  a  like  case,  fiiUing  under  the  same 
right,  and  reqidring  like  remedy,  no  writ  ia 
to  be  found,  the  derks  of  the  Chsacery 
fil|all,a^e  ii|  making  a  vnA\  or  a^ioom  the 
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complaint  tUl  the  next  pariiament,  and  vrrite 
the  casea  io  which  they  cannot  agree,  and 
refer  them  to  the  next  parliament,  &c." 
This  ttatnte,  while  it  gives  to  the  officers  of 
the  Chancery  the  power  of  framing  new 
writs  in  a  like  case  with  those  that  formerly 
existed,  and  enjmns  the  exercise  of  that 
power,  does  not  give  or  recognise  any  right 
10  frame  such  instrnroents  for  cases  entirely 
new.  It  seems,  therefore,  that  for  any  case 
of  that  description,  no  writ  could  be  lawfully 
issued  except  by  authority  of  parliament. 
But,  on  the  other  hand,  new  writs  were 
copiously  [>roduced,  according  to  the  prin- 
fiple  sanctioned  by  this  act,  t.  e.,  in  a  like 
case,  or  upon  the  analogy  of  actions  pre- 
viously existing ;  and  other  writs,  also,  being 
added  from  time  to  time,  by  express  autho- 
rity of  the  legislature,  large  accessions  were 
thus,  on  the  whole,  made  to  the  ancient 
stock  of  brevia  oriffinalia. 

All  forms  of  writs  once  issued  were  entered 
from  time  to  time,  and  preserved  in  the 
Court  of  Chancery  in  a  book  called  '*  The 
Register  of  Writs,"  which  in  the  reign  of 
Henry  VIII.  was  first  committed  to  print 
and  published.  This  book  is  still  an  authority, 
ascontaining  in  general  an  accurate  transcript 
of  the  forms  of  all  original  writs  as  then 
framed.  But  a  variation  from  the  register 
is  not  conclusive  against  the  propriety  of  a 
form,  if  other  sufficient  authonfy  can  be  ad- 
duced to  prove  its  correctness. 

It  tvas  essential  to  the  due  institution  of 
all  actions  in  the  superior  courts,  that  they 
should  commence  by  original  writ,  and  in 
real  actions  this  is  still  necessary;  but  in 
personal  actions  the  use  of  original  writs  is 
abolished,  and  they  are  commenced  bv  writ 
of  summons.  2  Wm,  /F.,  c.  39 ;  1  ^  2'Vict,, 
c.  1 10. 

These  instruments,  however,  have  bad  the 
effect  of  limiting  and  defining  the  right  of 
action  itself,  and  no  cases  are  even  now 
considered  as  within  the  scope  of  judicial 
remedy,  but  those  to  which  some  known 
original  writ  (when  these  instruments  were 
in  universal  use)  would  have  applied,  or  for 
which  some  new  original  writ,  framed  on 
the  analogy  of  those  alreadv  existing,  mii^ht, 
nnder  the  provisions  of  tne  statute  West- 
minster 2,  have  been  lawfully  devised.  The 
eonmeration  of  writs  and  that  of  actioi>s, 
have  become,  in  this  manner,  identical. 

Great  uncertainty  exists  as  to  the  origiu 
of  these  ancient  writs.  Some  eminent  autho- 
rities declare  that  these  writs  had  their  origin 
in  the  Roman  law,  and  were  in  use  long 
before  the  time  of  the  Conqueror :  while 
others  as  confidently  assert  that  we  derived 
them,  through  Normandy,  from  a  Francic 
source.  •  Step,  on  Pi  faff,,  trpp,  n.  iu 

The  following  original  writs  are  idsued, 
not  A»  delicto  juititia  but  eg  gratid,  and  are 
sometimes  denominated  discretionary  writs  : 
Dtf  ventre  inspiciendo  jsupplieavit ;  certiorari  j 
prohibition ;  writs  of  error  in  criminal 
cases ;  ad  ijWrti  dnmnum ;  scire  /aeias,  to 
repeal  ktfers-putent,  &c.  See  1  MatM,  ch,  7. 


ORIOIXALIA,  transcripts  sent  to  the  remem- 
brancer's office  in  the  Exchequer  out  of 
the  Chancery,  distinguished  from  recordfi, 
which  contain  the  Judgments  and  pleadings 
in  actions  tried  betore  the  Barons. 

Ori^  ret  inepiei  debet.  1  Co.  99.— (The 
origin  of  a  thing  ought  to  be  inquired  into.) 

ORNEST,  the  trial  by  battle,  which  does  not 
seem  tti  have  been  usual  in  England  before 
the  time  of  the  Conqueror,  though  without 
doubt  originating  in  the  kingdoms  of  the 
North,  where  it  was  practised  under  the 
name  of  Mmgang,  Irom  the  custom  of 
fighting  duels  on  a  small  island  or  holm* 
Anc,  In*t,  Eng. 

ORPHAN,  a  fatherless  child  or  minor,  or  one 
deprived  of  both  father  and  mother. 

The  Lord  Chancellor  is  the  general  guar- 
dian of  all  orphans  and  minors  throughout 
the  realm. 

In  London,  the  Lord  Mayor  and  Alder- 
men have  the  custody  of  the  orphans  of  de- 
ceased freemen,  and  also  the  keeping  of 
their  lands  and  goods:  actrordiugly,  the 
executors  and  administrators  of  freemen 
leaving  such  orphans,  are  to  exhibit  invento- 
ries  of  the  estate  of  the  deceased,  and  give 
security  to  the  chamberlain  for  the  orphan's 
part. 

Or/rj  est  gneutiot  it  guts  ante  pater  matrem 
Muam  deeponMaverat^/aerit  grenitus  vei  natue, 
utrum  tatiijiihu  sit  tegitimus  heeres,  cum  poS' 
stea  matrem  suam  desponsaverat :  et  qwHem^ 
licet  secundum  canones  et  leges  Romanas^ 
talis  JUius  sit  legitimus  hteres  ;  tamen  secwu 
dum  jus  et  consuetudinem  regni  nulla  mode 
tanquam  hares  in  hmreditate  sustineiur  vrl 
hesreditatem,  de  jure  regni  petera  potest, 
2  Inst.  96. — (A  question  arose  whether  any 
one  Iforn  before  his  father  married  his 
mother,  could  become  a  legitimate  heir,  if 
he  married  her  afterwards :  and  indeed,  by 
the  canon  and  Roman  laws,  such  a  son  would 
be  a  legitimate  heir;  but  by  the  law  and 
custom  of  this  kingdom,  such  person  could 
by  no  means  be  considered  as  heir,  or  suc- 
ceed to  the  inheritance.) 

ORTELLl,  the  claws  of  a  dog*s  foot.    Kitch. 

ORTOLAGIUM,  a  garden  plot  or  hortilage. 

OIIWIGE— SINE  WITA  without  war  or  feud, 
such  security  being  provided  by  the  laws, 
for  homicides  under  certain  circumstances, 
against  the  /vhth,  or  deadly  feud,  on  the 
part  of  the  family  of  the  slain.  Anc,  Inst, 
Eng, 

OSTENSIPLE  PARTNER,  one  whose  name 
is  made  known,  and  appears  to  the  world  as 
apartner.  and  is  really  such. 

OSTENSIO,  a  tax  anciently  paid  by  mer- 
chants,  &c.,  for  leave  to  show  or  expose 
their  goods  to  sale  in  markets.  Du  Cange, 
Anc,  last,  Eng, 

OSTIUM  ECCLESLE,  dower  ad,  where 
tenant  in  fee  simple,  of  full  age.  openly  at 
the  church  door,  where  all  marriajk>e8  were 
formerly  celebrated,  after  affiance  made  and 
troth  plighted  between  them,  endowed  his 
wife  with  the  whole,  or  such  quantity  as  he 
pleased,  of  his  lands>  at  the  same  time  spe- 
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cifyio^  and  atcertainiogf  tke  same ;  on  which 
the  wife,  after  her  husband's  death,  mi^ht 
enter  without  further  ceremony.  Abolished 
hj  3  «t  4  fVm.  IV.,  c,  106. 

OSWALD'S  LAW,  the  law  bv  which  was 
effected  the  ejection  of  married  priesto,  and 
introducinfir  monks  into  ehurchee,  by  Oswald, 
Bishop  of  Worcester,  about  a.d.  964. 

OSWALD'^  LAW  HUNDRED,  ao  ancient 
hundred  in  Worces^rsbire,  so  called  from 
Bishop  Oswald,  who  obtained  it  of  Kio^ 
Edf^ar,  to  be  j^imi  to  St.  Mary's  church  in 
Worcester.  It  is  exempt  from  the  sheriff's 
jurisdiction,  and  comprehends  300  hides  of 
land.     Camd.  Brit, 

OURLOP,  the  lierwite  or  fine  paid  to  the  lord 
by  the  inferior  tenant,  when  his  daughter 
was  corrupted  or  debauched. 

OUSTED,  dispossessed. 

OUSTER,  dispossession. 

A  wronif  or  injury  that  may  be  sust^uned 
in  respect  of  hereditaments,  coi^real  or 
incorporeal,  and  carries  with  it  the  amotion 
of  possession ;  for  thereliy  the  wrongdoer 
gets  into  the  actual  oecupatitm  of  the  land 
or  hereditament,  and  obliges  hiai  that  has  a 
right  to  seek  his  legal  remedy,  in  order  to 
•gun  possession  ana  damages  for  the  injury 
sustained.  Such  dispossession  may  be  either 
of  the  freehold  or  of  chattels  vea). 

Ouster  of  the  freehold  is  e^«M*ted  bv  ya- 
rions  methods :  1st,  by  abatement;  So,  in- 
trusion; 3d,  disseisin;  4th,  dtforcement ; 
and,  5th,  discontinuance. 

Ouster  of  chattels  real,  consists,  1st,  of 
amotion  of  possession  from  estates  held  by 
statute,  recognt2ance,  or  elegit,  which  hap- 
pens by  a  species  of  disseisin  or  turning  out 
of  the  legal  proprietor  before  his  estate  is 
determined  by  raisioc  the  sum  for  which  it 
is  given  to  him  in  pledge ;  and,  2d,  of  amo- 
tion of  possession  from  an  estate  of  years, 
which  also  takes  place  by  a  Hke  kind  of  dis- 
seisin, ejection  or  turning  out  of  the  tenant 
from  the  occupation  of  tite  land  during  the 
continuance  of  his  term. 

The  following  are  lite  present  naodes  of 
remedy  ;— 

In  the  case  of  land  or  corporeal  heredita- 
ments, the  only  proper  remedy  is  by  way  of 
specific  reccve^;  a  mere  action  for  damages, 
though  it  will  also  lie,  being  in  general  ob- 
viouiiy  inadequate  to  the  nature  of  the  in- 
jury. The  only  modes  of  obtaininir  a  •specific 
recovery,  which  are  generally  applirable,  are 
those  of  entry  or  ejectment.  There  are, 
however,  besides  these,  the  two  real  actions 
of  dower,  by  which  redress  is  given  for  one 
particular  species  of-deforcement.  And  there 
are  some  particular  cases  of  coster;  for  vrhich 
partieular  remedies  are  provided,  besides 
those  by  action.  In  the  case  of  referable 
entry  and  ouster,  die  statutes  agsiinst  for* 
cible  entries  and  detainers  give  the  power  to 
justices  of  the  peace  to  restore  possession. 
In  cases  between  landlord  and  tenant,  where 
half  a  year's  rent  is  in  arrear,  and  the  tenant 
has  des«*rted  the  premises,  and  left  the  same 
unonltivated  or  unoccupied,  the  11  Geo,  II., 


c.  19,  §  16,  and  69  Geo.  III.,  e.  53,  in- 
tlmrize  a  proceeding  before  tsvo  jnsticei  of 
the  peace  to  ot)tain  restitution.  Bv  59  Geo. 
HI.,  c.  12,  §§  17,  24, 25,  paupers  iatmdiDg 
into  parish  property  may  be  dispoisesied 
bv  wiirrant  of  two  justices  of  the  peace; 
and  by  1  &  2  Viet.,  c.  74,  a  method 
of  proceeding  before  two  justices  in  petty 
sessions,  to  obtain  possession,  is  also  pro- 
vided for  landlords  in  ceriaio  cases  of  holdiojc 
over  by  tenants  when  the  rent  does  not  ex- 
ceed 202.,  nor  the  term  seven  yean,  aod 
no  fine  reserved  on  forfeiture,  &c 

As  to  the  remedy  upon  ouster  of  incorpo- 
real hereditaments,  such  ascommons,a<lfO«^ 
sons,  and  the  like,  these  also  may  be  clained 
in  the  action  of  dower,  supposing  the  chum- 
ant  to  be  a  dowress ;  and  tithes  may  be  reeo- 
¥ered  in  ejectment ;  and  a  next  presenution 
by  an  action  of  quare  impedii.  The  gent nl 
remedy  is  an  action  of  trespass  on  the  cue, 
in  which  damages  are  recovered  for  the 
invasion  of  the  right.    3  Step.  Com.  482. 

OUSTERLEMAIN  [amiwere  maaasi],  the 
delivery  of  the  lands  out  of  the  guaidisfi'i 
hands,  upon  the  male  heir  attaining  tweoty- 
one,  or  the  female  heiress  sixteen  yean  of 
age.    Abolished  by  12  Cur.  //.,  c.  24. 

Also,  a  livery  of  land  out  of  the  sovereiirn'i 
hands,  on  a  judgment  given  for  him  that 
sued  out  a  monsirans  de  droit, 

OUSTER  LE  MER,  beyond  the  sea;  acsoK 
of  excuse,  if  a  person,  being  summoned,  did 
not  appear  in  court. 

OUT  OF  COURT,  a  plaintiff  in  an  action  st 
common  law,  must  declare  within  one  yesr 
after  the  service  of  a  writ  of  summons, 
otherwise  he  is  out  of  court,  pnless  the  coart 
shall  have,  by  special  order,  enlarged  the 
time  for  declaring. 

OUTFANGTHEF,  a  liberty  or  pririlcge,  as 
used  in  the  ancient  common  law,  whereby  i 
lord  was  enabled  tocaU  aay  man  4welliQf?  is 
his  manor,  and  taken  for  felony  in  another 
place,  out  of  his  fee,  to  judgment  in  lus  owa 
court. 

OUTHEST  or  OUTHOM,  a  calling  men  cot 
to  the  army  bv  sound  of  horn. 

OUTHOUSES,'  buildings  belonging  and  ad- 
joining to  dwelling  houses. 

OUTLAND,  land  lying  beyond  the  demesifs, 
and  granted  out  to  tenants  at  the  will  of  (he 
lord,  like  copyholds.  Subdivided  into  /Aes- 
«/aM,  or  lesser  thanes,  disposed  amongst 
those  who  attended  the  lord,  and  those  parts 
allotted  to  their  husbiMMUnen  or  churls. 
Spelm, 

OUTLAW  \uihfrke.  Sax.,  uiU^otut,  UL],  s 
person  put  out  of  the  law,  or  deprived  of  its 
benefits. 

OUTLAWRY  luih^ttridl,  the  being  put  out 
of  the  law.  * 

I.  Civil  actions. 
It  in  a  proceeding  adopted  against  a  de* 
fendaot  who  has  absconded  and  cannot  be 
found.  If  the  defendant  be  a  woman,  the 
proceeding  is  called  a  waiver;  for  as  womea 
were  not  sworn  to  the  law  by  taking  the 
oath  of  allegiance  in  the  leet  (as  pea 
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anciently  were  wben  of  tbe  a^e  of  twelve 
yean  and  apwirds),  they  conld  not  properly 
be  outlawed,  but  were  sud  to  be  waived, 
t.  e,,  dereiieia,  left  oat,  or  not  regarded. 
And  for  tbe  same  reason  an  infant  cannot 
be  outlawed  under  tbe  age  of  twelve  years. 
Peers  and  members  of  Parliament  are 
exempt  from  outlawry,  except  in  criminal 
caies.  Wbere  tbere  are  several  defendants, 
there  may  be  outlawry  against  one  or  more 
of  tbem ;  and  till  the  bitter  are  outlawed  or 
have  appeared,  ptaintiff  cannot  proceed  in 
the  action  against  tbe  rest. 

(a)  Before  judgment. 

By  2  Wm.  IV.,  c.  ^^9,  tlie  action  must 
(before  1  &  2  Vict.,  c.  110)  have  been 
commenced  eitber  by  writ  of  capias,  or  writ 
of  summons  and  dutringa»  thereon ;  and 
$  5  of  the  act  enacts,  **  that,  upon  the  return 
of  non  eit  inventus^  as  to  any  defendant 
ai^st  whom  such  writ  of  caphu  sball  Itave 
been  issued,  and  also  upon  tbe  i$xmn  of 
non  est  inventus  and  nuUa  6ona,  us  to  any 
defendant  against  whom  such  writ  of  dis* 
trin^  shall  have  issued  (whether  such  writ 
of  capias  or  "distringas  sball  have  issued 
Bgainst  sncb  defendant  only,  or  against  such 
defendant  and  any  other  person  or  persons), 
it  shall  be  lawful,  until  otherwise  provided 
for,  to  proceed  to  outlaw  or  waive  sucfa  de- 
fendant by  writ  of  eaigi  facinSf  and  procla- 
mation, and  otherwise,  in  such  and  the  same 
manner  as  may  now  be  lawfully  done  upon 
tbe  return  of  nnn  est  inventus  to  a  pharies 
writ  of  capias  ad  respondendum  issued  after 
an  original  writ.  Provided  always,  that  every 
such  writ  of  exigent,  proclamation,  and  other 
writ  subsequent  to  the  writ  of  capias  or  dis' 
tringaSf  sball  be  made  returnable  on  a  day 
certun  in  term  $  and  every  sudi  first  writ  of 
exigent  and  proclamation  shall  bear  teste  on 
the  day  of  tbe  return  of  the  writ  of  capias  or 
tRttringas,  whether  such  writ  be  returned  in 
term  or  Tacation ;  and  every  subsequent 
writ  of  exigent  and  proclamation  shall  bear 
tfste  on  tlie  day  of  the  return  of  the  next 
preceding  "writ ;'  and  no  such  writ  of  capias 
or  dittringaB  shall  be  sufficient  for  tbe  pur- 
pose of  outlawry  or  waiver,  if  tbe  same  be 
returned  within  less  than  fifteen  days  after 
the  delivery  thereof  to  the  sheriff  or  other 
officer  to  whom  the  same  shall  he  directed." 
Bat  since  the  1  &  2  Vict.,  c.  110,  §  2,  ever^ 
personal  action  must  be  commenced  by  wnt 
of  summons,  and  consequently  tbe  prorisions 
as  to  outlawry  on  writs  of  capias  do  not 
apply,  the  mode  of  proceeding  being  by 
summons  and  distringas. 

The  eaigi  facias  is  a  judicial  writ  com- 
mamting  the  sheriff  to  demand  the  defendant 
from  county  court  to  county  court,  until  he 
be  outlawed  ;  or,  if  he  appear,  then  to  take 
and  have  bim  before  the  court  on  a  day  cer- 
tain in  term,  to  answer  the  plaintiff  in  an 
action  of,  &c.  It  is  tested  on  the  retnrn  of 
tbe  distringas  whether  in  term  or  vacation, 
and  returnable  in  tbe  same  or  follo^ving  term 
on  a  day  certain ;  and  must  have  fifteen  days 
at  least  between  the  teste  and  the  reiarn* 


The  writ  of  prodamatioB  recites  tbe  wigi 
faxMMy  and  requires  the  sheriff  to  make  three 
proclamations,  in  pursuance  of  31  Eliz., 
c.  3 ;  and  1  Vict.,  c.  45,  §  2.  If  Bot  di- 
rected to  tbe  same  sheriff  to  whom  tbe  eangi 
faeiag  was  directed,  it  is  called  a  writ  of 
foreign  proclamation.  It  is  tested  and  made 
retumanle  the  san»e  as  the  exigifaeuu. 

The  exigi  Jbeias  is  executed  by  exacting 
tbe  defendant  at  five  sweceseite  county  courts, 
or  in  London,  at  five  successive  hvstiogs, 
unless,  before  that  time*  the  defendant  ap- 
pear, &c.  The  writ  of  proclamation  is  exe« 
cuted  by  making  three  prodam«tioBS :  one 
in  the  county  court  or  bnstiogB ;  one  at  the 
general  quarter  sessions ;  and  one  other  to 
be  made  one  month  at  least  before  the 
<^iftii/o  exactus,  on  a  Sunday,  iomedialely 
after  dirine  service  and  semon,  at  or  near 
tbe  usual  door  of  the  nearest  ehurch  or 
chapel  of  the  town  or  parish  where  tbe 
defendant  was  dwefling  at  tbe  time  of  tbe 
awarding  of  tbe  exigent,  or  by  affixing  a 
written,  or  printed,  or  partly  written  and 
partly  printed  notice  of  such  proclamation,  at 
or  near  to  the  doors  of  all  the  churches  «nd 
chapels  witbn  such  town  or  parish,  pre- 
vioudy  to  the  commencement  of  dirine  ser- 
rice. 

If  tbere  are  not  five  county  courts  or  hus- 
tings between  the  teste  and  retuni  of  tbe 
exigi  facias,  tbere  must  be  issued  an  aUoeatur 
esngent  so  as  to  make  ufi  tbe  number. 

If  tbe  defendant  appear  before  the  return 
of  the  engent,  a  supersedeas  is  issued  to 
stay  any  further  proceedings  in  tbe  sheriff's 
office.  If  the  defendant  do  not  appear,  he 
is  outlawed  at  ttie  return  of  these  writs,  and 
a  capias  utlagatum  issues,  which  is  either 
general,  against  tbe  person  enfy,  -or  speeial, 
against  the  person,  lands,  and  goods. 

If  tbe  defendant  have  not  as  yet  appeared, 
&c.,  and  there  is  no  probability  of  his  doing 
so,  satisfaction  for  the  debt  and  costs  may 
be  obtained  out  of  the  property  seised  under 
tbe  ciiptds  utlagatum,  A  transcript  of  the  pro- 
ceedings are  obtained  from  tbe  master,  and 
taken  to  the  Exchequer,  where  a  rule  is 
granted  for  persons  to  come  in  and  clain> 
tbe  property  seised,  upon  the  expiration  of 
which  rale  a  venditioni  exponas  issues  to  the 
sheriff  to  sell  tbe  goods,  a  levari  faeias  to 
levy  the  issues  and  profits  of  the  freehold 
land,  and  a  scire  facias  to  recover  debts  tiue 
to  the  defendant,  if  necessary.  If,  to  -a  spe- 
cial capias  utlagatum,  the  iheriff  return  aa 
inquisition,  'finding  that  the  defendant  had 
benefices,  but  no  lay  fee,  the  court  will 
award  a  writ  of  sequestration  on  reading  the 
transcript  of  the  outlawry  and  inquiiKtion. 

When  the  goods  have  been  sold,  -&c.,  if 
tlte  amount  do  not  exceed  the  sum  tvf  fifty 
pounds,  a  motion  is  made  in  the  Court  of 
Exchequer  for  an  order  to  pay  it  over  to  the 
person  at  whose  instance  the  outlawry  has 
taken  place,  and  a  sudpama  will  issue  to  the 
sheriff  requiring  him  to  pay  over  the  pro- 
ceeds, deducting  the  necessary  expenses.  If 
the  uwncy  exceed  fifty  pounds,  the  Lords  of 
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the  Treaaiiry  miist  be  petitioned,  and  the 
Attornev  General's  consent  must  beobtdned. 
If  the  aebt  be  considerable,  and  tbe  diattel 
property  not  sufficient  to  satisfy  it,  a  lease 
or  grant  of  the  Queen's  right  to  levy  the 
issues  of  the  defendant's  freehold  lands,  by 
petition  to  the  Lords  of  the  Treasury  might 
be  obtained.  A  warrant  will  thereupon,  be 
granted  for  the  lease,  and  tbe  lease  is  made 
out  at  the  Pipe  Office  of  tbe  Court  of  £z» 
.    chequer. 

(A  After  judgment. 

If  lion  e$i  invemtui  be  returned  to  a  m.  m., 
an  emigi/acias  may  be  sued  out,  and  then  a 
€9/naM  utiagaium,  as  above;  but  it  is  not 
B^cessarv  to  issue  a  writ  of  proclamation. 
A  defendant  cannot  be  outlawed  on  a  judg- 
ment, after  error  brought. 

Tbe  defendant  may  be  relieved  from  the 
outlawry  either  by  obtaining  the  Queen's 
pardon»  or  by  reversing  it,  either  by  an 
•application  to  the  court,  or  a  Judge  at 
chambers,  or  by  writ  of  error,  cwram  nobis, 
II.  Criminal  prosecutions. 

If  a  defendant  cannot  be  arrested  on  a 
€irpias  or  bench  warrant,  he  is  liable^  on  his 
non-appearance,  to  an  indictment,  to  be 
outlawed.  In  misdemeanors,  the  first  pro- 
cess is  a  penire  /acioM,  which  is  for  the 
party's  appearance,  upon  the  return  of 
which,  if  it  appear  that  he  have  lands  in  the 
county,  a  distress  infinite  issues  from  time 
to  time  till  he  appears  i  if  he  have  no  lands, 
then  a  caphi  issues,  and  then  an  aiiai  and 
piuriei.  In  treason  and  felony,  a  eapiai  is 
the  first  process.  The  exigent  is  then  issued, 
and  a  writ  of  proclamation,  as  in  civil  cases, 
and  on  his  not  appearing  at  the  fifth  exaction 
or  inquisition,  he  is  outlawed,  and  incapable 
of  availing  himself  of  the  benefit  of  the  law. 

The  forfeiture  upon  indictments  for  mis- 
demeanors is  the  same  as  in  civil  actions ; 
but  in  treason  or  felony,  it  amounts  to  a 
conviction  and  attainder  of  the  offence,  and 
he  may  be  arrested  by  any  one  in  order  to  be 
brought  to  execution. 

The  outlawry  may  be  reversed  by  plea  or 
writ  of  error.    4  Step.  Com,  387* 

The  maxim  applicable  to  outlaws  is, 
"  Let  them  be  answeraUie  to  all,  and  none 
to  them."  Accordingly,  any  person  out- 
lawed is  cwiliier  moriuiu.  He  can  hold  no 
property  given  or  devised  to  him;  and  all 
the  property  which  he  held  before  is  for- 
feited. He  can  neither  sue  on  his  contracts, 
nor  has  he  any  legal  rights  which  can  be 
enforced;  while,  at  the  same  time,  he  is 
personally  liable  upon  all  causes  of  action. 
He  can,  however,  bring  actions  in  autre 
draiif  as  executor,  administrator,  &c.,  be- 
cause, in  such  actions,  he  only  represents 
persons  capable  of  contracting,  and  under 
the  protection  of  the  law.  £ap,  Franks, 
7  Bing.  767. 
OUTPARTERS,  stealers  of  catUe. 
OUTPUTERS,  such  as  set  watches  for  the 

robbing  anv  manor  house.    Coweii, 
OUTRIDER^,    bailiffs   errant  employed  by 
sheriffs  or  their  deputies^  to  riae  to  the  I 


extremities  of  tlieir  conatiei  or  hundreds  to 
summon  men  to  the  county  or  hunHred  court 

OUTSTANDING  TERM,  a  term  in  gross  it 
law,  which,  in  equit^r.  may  be  made  atteadsnt 
upon  the  Inheritance,  either  by  express 
declaration  or  by  implication. 

GUTSUCKEN  MULTURES,  quantities  of 
com  paid  by  persons  voluntarily  grindiof 
corn  at  any  mill  to  which  they  are  aot 
thirled  or  bound  by  tenure. 

OVELTY,  a  kind  of  equality  of  service  in 
subordinate  tenures. 

OVERCYTED  or  OVERCYHSED,  proved 
guilty  or  convicted. 

OYERPUE,  past  the  time  of  payment. 

When  bills  of  exchange  are  indorsed  sfter 
they  are  overdue,  the  indorsee  is  liable  to 
great  suspicion ;  and  it  behoves  him  to  nse 
every  precaution,  and  make  eveij  possible 
inquiry,  for  he  takes  the  bill  with  all  iu 
faults  on  the  credit  of  the  indorser,  and  must 
stand  in  the  same  situation  as  tiie  boldrr 
whe^  the  bill  first  became  payable,  lliis 
rule,  however,  does  not  apply  to  cheques. 
9B.^C.  388. 

By  17  Geo,  III.,  c.  7»  nn  overdue  bOl 
under  5L  cannot  be  indorsed. 

OYERHERNISSA,  contumacy  or  contempt 
of  court. 

OVERSAMBSSA,  a  forfeiture  for  contempt 
or  neglect  in  not  pursuing  a  malefsctor. 

OYERSEERS  OF  THE  POOR,  public  oflicen 
created  by  the  43  Eliz.,  c.  2,  to  provide  for 
the  poor  of  every  parish,  and  are  sometimes 
two,  three,  and  four,  according  to  the  extent 
of  parishes.  Churchwardens  are,  by  tlui 
statute,  overseers  of  the  poor,  and  they  join 
with  the  overseers  in  making  rates  for  tbe 
poor;  but  the  churchwardens  having  dis- 
tinct business  of  their  own,  usually  leave  tbe 
care  of  the  poor  to  the  overseers,  thoaf^ 
ancientiy  they  were  the  sole  overseers  of  the 
poor.     fVowt**  iMi.  98. 

OVERSEWENESSE.    See  OyuHixNisst. 

OVERT,  open. 

OVERT  ACT,  an  open  act  by  law  must  be 
manifestiy  proved.    3  Insi.  12. 

OVERT  WORD,  an  open,  plain  word,  not  to 
be  misunderstood. 

OVERTURE,  an  opening ;  a  proposal 

OVRAGES  or  OUVRAGES,  days'  works. 

OVRES,  acts,  deeds,  or  works. 

OWEL,  equal. 

OWELTY,  equality. 

OWLERS,  persons  that  carried  wool.  Sec.,  to 
the  sea-side,  by  night,  in  order  to  be  shipped 
off  contrary  to  law. 

OWLING,  the  offence  of  transporting  wool  or 
sheep  oat  of  the  kingdom.  Repesled  by 
6  Geo.  IV.,  c.  107. 

OXFILD,  a  restitution  ancienfly  made  by  s 
hundred  or  county  for  any  wrong  done  by 
one  that  was  within  the  same.  Lo^^* 
j4rch.  125. 

OXGANG  or  OXGATE,  fifteen  acres  of  land. 
Corrupted  in  the  north,  to  oiken,  AW*. 
Domes.  lilustr. 

OYER  (to  hear),  the  ancient  word  for  assizes ; 
also,  bearing  a  deed  read. 
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Tn  all  CUPS  tvhere  a  deed,  &c.,  !i  pleaded 
with  a  jpro/ertf  either  by  the  platutiff  or 
defendant,    tlie    other    |>arty    may    have 
oyer  of  it  (provided  the  profert  hare  l)een 
necessary),  and  may  then  set  it  forth  in  hi« 
plea,  if  be  like.    Unless  there  hare  been 
a  profert,  oyer  cannot  be    prayed;    if  a 
deed,  therefore,  be  pleaded  without  profert, 
the  other  party  sboiild  demur  specially  for 
(be  want  or  it,  particularly  If  it  be  essential 
to  bis  plea,  &c.,  that  the  (teed  should  be  set 
forth.    It  ia  usually  craved  of  bonds  and 
other  specialties,  letters  of  administration, 
and  policies  of  insurance ;  but  Hot  of  a  (teed 
uperatini;  under  the  Stature  of  Uses,  nor  of 
private  acts  of  Pkirliament,  letters  patent,  or 
other  records.    Oyer  cannot  be  demanded 
after  a  plea  in  abatement,    ft  must  be  de- 
manded before  the  time  of  pleading  has 
expired,  or  before  the  time   granted   for 
pWadinic  by  a  Judf^e'a  order.    The  defendant 
U  entitled  to  aa  many  days  for  pleadin|r  after 
(he  oyer  has  been  f^ven  as  he  had  yet  un- 
expired at  the  time  of  demandin^^  lt«     The 
demand  is  complied  with  by  exhibiting,  and, 
if  reqaired,  by  making  a  copy  of  the  deed, 
&r.,  to  be  paid  for  l)y  the  party  demandiDijr 
it.   It  is  error  to  refuse  oyer  when  it  ou^lit 
to  be  f^ranted.    It  ia  optional  with  the  party 
whether  he  set  It  forth  in  hi^  plea  or  not. 
If  the  defendant,  after  craving  oyer  of  a 
deed,  omit  to  insert  it  at  the  head  of  bis 
plea,  the  plaintiff,  on  making  up  the  issue  or 
demurrer  book  may,  if  he  think  fit,  insert  it 
fnr  him ;   but  the  costs  of  such  insertion 
shall  he  in  the  discretion  of  the  taxinir  officer. 

OYER  DB  RECORD,  a  petition  made  in 
c<)urt  that  the  Judf^es,  for  bet^ter  proof  sake, 
will  hear  or  look  upon  any  record, 

OVER  AND  TERMINER,  a  commission 
dire<*ted  to  the  Judsres  and  other  ifentlemen 
of  the  county  to  which  it  is  .issued,  by  virtue 
whereof  they  have  power  to  hfar  and  deter- 
mine treasons,  and  all  manner  of  felonies  and 
tre8pa«8es.  Terminer  is  sometimes  written 
fietermiHer, 

When  any  sudden  insurrection  takes 
place,  or  any  public  outraj^e  is  committed, 
which  requires  speedy  reformation,  or  there 
i>  a  press  of  business,  then  a  8peci4l  commis- 
sion is  immediately  granted, 

OYER  AND  TERMINER,  courts  of,  and 
generul  gaol  delwery^  tribunals  held  before 
tbe  Queen's  commissioners,  amonj(  whom 
are  usually  two  Judges  of  the  superior 
courts  of  law  at  Westminster,  twice  in  every 
year  in  every  county  of  the  kingdom,  the 
metropoln  and  its  vicinity  excepted.  See 
Aasizi. 

OYEZ  (hear  yc),  the  introduction  to  any  pro- 
clamation or  advertisement  {(tven  by  the 
public  criers  both  in  England  and  Scotland. 

It  is  most  unmeaningly  pronounced,  oh  I 
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PA  AGE  [old  Fr.,  from  the  low  Lat.  paagimm]^ 
a  toll  for  passage  through  the  grounds  of 
another  person.    Obsolete, 
PACARE,  to  pay. 

PACA no,  payment.    Mai,  Par.  124B. 
PACEATUR  (let  him  be  free  or  discharged). 
Pact  sunt  fnaximi  conirariOf  vis  et  i$^uria»  Co. 
Lit.    161. — (Force  aud   injury  are  greatly 
contrary  to  peace.) 
Pacta  prwata  juri  pMico  derogare  won  posnmtm 
7  do.  23.— (Private  compacts  cannot  dero* 
gate  fmm  public  right.) 
PACKAGE.  SCAVAGfi,  BAILLAGB,  AND 
PORTAGQ,  duties  charged  in  the  port  of 
London  on  the  goods  imported  and  exported 
by  aliens,  or  by  denizens,  being  the  sons  of 
aliens. 

The  act  3  &  4  Wm-  IV.,  c.  66,  authorised 
the  Lords  of  the  Treasury  to  purchase  these 
duties  from  the  city.  This  was  done  at  an 
expense  of  about  140,000/.,  and  the  duties 
were  abolished.  Mc  CuUoch's  Comm,  Diet, 
PACK  OF  WOOL,  a  horse-load,  which  con- 
sists of  17  stone  and  2  poimds,  or  240  pounds 
weight.  Fleta,  I  2,  c.  12. 
PACT  [pacts,  Fr.,  pactum,  Lat.],  a  contract, 

barsain,  covenant. 
PACTION  [paetio,  Lat.],  a  bargain  or  cove- 

nant. 
PACTIONAL,  by  way  of  bargain  or  covenant. 
FACTITIOUS,  settled  by  covenant. 
Pacto  aUquod  licitum  est,  auod  sine  pacta  non 
admiUitur.    Co.  Lit.   lo6.— (Bjr  compact, 
something  is  permitted  wbich^  without  com- 
pact, was  not  admitted.) 
PADDER,  a  robber,  a  foot  highwayman. 
PADDOCK  [pamie,  Sax.,  a  park], 'a  small  in- 

closure  for  aeer  or  other  animals. 
PAGARCHUS  [pagus,  vUlage,  and.Apx^,  Gk., 
command],  a  petty  magistrate  of  a  pagus 
or  little  district  in  the  country. 
PAGUS,  a  county. 

Pagus,  derived  from  the  Doric  ^^K  a 
fouut;  because  villaires  were  originally 
formed  round  springs  of  water.  **  Religiun 
did  first  take  place  in  cities,  and  in  that  re- 
spect was  a  cause  why  the  name  of  Pagans, 
which  properly  signifieth  a  country  people, 
came  to  be  used  in  common  speech  for  the 
same  that  infidels  and  unbelievers  were." 
Hooker,  E.  P.  v.  80. 
PAINE  or  PEINE,  FORT  ET  DURE  [poma 
fortes  et  dura,  Lat.],  a  special  punishment 
formerly  inflicted  on  those  who,  being  ar- 
raigned of  felony,  refused  to  put  themselves 
on  the  ordinary  trial,  but  stubbornly  stood 
mute.  It  was  vulsrarly  called  "pressing  to 
death.*'  Reeoes's  Eng.  Law,  vol.  ii.  134. 
PAINS  AND  PENALTIES,  acts  of  Parlia- 
ment to  attaint  particular  persons  of  treason 
or  felony,  or  to  inflict  pains  and  penalties 
beyond  or  contrary  to  the  common  law,  to 
serve  a  special  purpose.  They  are  in  fact 
new  laws,  made  pro  rs  natd. 
Pais,  a  county;  the  people  out  of  whom  a 
jury  is  taken. 
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PAIS,  amoeiftmcet  in,  ordinary  con? eyancet : 
which  see. 

PAlSSOy  paana^y  a  liberty  for  hog^  to  run 
in  forests  or  woods  to  feet  on  mast.  Mtm. 
Angl.  i.  683. 

PALABROS  [Ital.,  on  my  word],  a  kind  of 
petty  oath. 

PALAC£  COURT,  a  court  of  legal  juriidic- 
tion,  held  in  the  borough  of  South wark. 
The  jurisdiciion  of  this  court,  as  well  as  that 
of  the  Marshalsea,  is  preserved  by  9  &  10 
Vict.,  c.  95.    See  Marsblalsba. 

PALAGIUM,  a  duty  to  lords  of  manors  for 
exporting  and  importing  vestels  of  wine  in 
any  of  tlieir  ports. 

PALATINE,  possessing  royal  prinleges.  See 
County  Palatine. 

PALING-MAN,  a  merchant-denizen,  or  one 
born  within  the  English  pale. 

PALLIO  COOPERIRB,  an  ancient  custom, 
where  children  were  bom  out  of  wedlock, 
and  their  parents  afterwards  intermarried; 
the  children^,  together  with  the  father  and 
mother,  stood  under  a  cloth  extended  while 
the  marriage  was  solemnizing,  which  was  in 
the  nature  of  adoption.  By  such  custom 
the  children  were  taken  to  be  legitimate  by 
the  civil,  but  not  by  the  common  law. 

PAMPHLET,  a  small  book  usually  printed  in 
the  octavo  form,  and  stitched. 

It  is  enacted  by  10  Anne,  c,  19,  S  113, 
that  no  person  shul  sell,  or  expose  to  sale, 
any  pamphlet,  without  the  name  and  place 
of  abode  of  some  kuown  person  by  or  for 
whom  it  was  printed  or  publislied,  written  or 
printed  thereon,  under  a  penalty  of  20i.  and 
costs. 

It  is  enacted  by  the  55  Geo.  III.,  c.  1S5, 
that  every  book  containing  one  whole  sheet, 
and  not  exceeding  eight  sheets,  in  octavo 
or  any  lesser  size,  or  not  exceeding  twelve 
sheets  in  quarto,  or  twenty  sheets  in  folio, 
shall  be  deemed  a  pamphlet.  The  same  act 
imposed  a  duty  of  3t.  upon  each  sheet  of  one 
copy  of  all  pamphlets  published*  This  duty, 
which  was  at  once  vexatious  and  unprotluc* 
tive,  hardly  ever  yielding  more  than  1000/. 
or  1100/.  a  year,  was  repealed  in  1833. 

PANDECTifi  or  DIGESTA.  In  the  last 
month  of  thejear  a.d.  530,  Justinian,  by  a 
constitution  addressed  to  Tribonian,  empow- 
ered him  to  name  a  commission  for  the  pur- 
pose of  forming  a  code  out  of  the  writings 
of  those  jurists  who  had  enjoyed  the  Jus 
Respondendi,  or,  as  it  is  expressed  by  the 
emperor,  "  atUiquorum  pnuleutimn  quibus 
auctorUatem  caiucnbendanm  ihterpnttmda* 
rumque  lejpim  sacratissimi  prineipes  prabuc' 
runt.'*  The  compilation,  however,  comprises 
extracts  from  some  writers  of  the  republican 
period.    Const,  Deo  Aucttn-e. 

Ten  years  were  allowed  for  the  completion 
of  the  work.  The  instructions  of  the  empe- 
ror were,  to  select  what  was  useful,  to  omit 
what  was  antiquated  or  superfluous,  to  avoid 
unnecessary  repetitions,  to  get  rid  of  contra- 
dictions, and  to  make  such  other  changes  as 
should  produce  out'  of  the  mass  of  ancient 
juristical  writings  a  useful  and  complete 
body  of  law  {jus  anUqunm), 


The  compilation  was  to  be  distribolidiDio 
fifty  books,  and  the  books  were  to  be  nb- 
divided  into  titles  {tUuU),  The  work  wm  to 
be  named  Digesta,  a  Latin  term,  indicsliiif 
an  arrangement  of  materialt;  wPrnkets, 
a  Greek  word,  expressive  of  thecomprebea- 
siveness  of  the  work.  It  was  also  oe-iared 
that  no  commentaries  should  be  writtes  oo 
this  compilation,  but  permistton  nu  preD 
to  make  paratUla,  or  references  to  panllel 
passages,  with  a  short  statement  of  their  ooo* 
tenU  iComst.  Deo  Auetort,  §  12).  h  «« 
also  declsred,  that  abbreviations  {sijk) 
should  not  be  used  in  forming  the  text  of 
the  Digest.  The  work  was  completed  h 
three  years  (17  CuL  Jan^  533),  si  sppeui 
by  a  constitution  both  in  Greek  and  Liai, 
which  confirmed  the  work,  and  gife  to  ii 
legal  authority. 

The  number  of  writera  from  whess  imkt 
extracts  were  made,  is  thirty-nine, 

Justinian's  plan  embraced  two  prisdpil 
works,  one  of  which  waa  to  be  a  aelectioo 
from  the  jurists,  and  the  other  from  the  eos- 
•titutiones. 

The  first,  the  Pandect,  was  very  appnpri- 
ately  intended  to  contmn  the  fottodatiaaof  tbe 
law ;  it  was  the  first  work  since  the  due  of 
the  Twelve  Tables,  which  in  itself,  and  with- 
out supposing  the  existence  of  saf  other, 
might  serve  as  a  central  point  of  the  wiwle 
body  of  the  law*  It  may  be  properly  celled 
a  code,  and  the  first  complete  code  since  the 
time  of  the  Twelve  Tables,  though  a  bift 
part  of  its  contents  is  not  law,  bat  ooofifU 
of  dogmatic,  and  the  in  veatigation  of  piru- 
cular  cases.  Instead  of  the  iusnflkiest  rab 
of  Valeotinian  IIL,  the  exoerpu  ia  the  Phs- 
dect  are  taken  immediately  from  thewriasci 
of  the  jurists  in  great  numben,  and  smsged 
according  to  their  matter. 

The  code  also  has  a  more  comprdieBsire 
plan  than  the  earlier  codes,  since  it  con- 
prises  both  rescripts  and  edicts.  Theee  t«o 
works,  the  Pandect  and  the  Code,  osf^ 
properly  to  lie  considered  as  the  comple^ 
of  Justinian's  design.  The  httMunt 
cannot  be  viewed  as  a  third  work ;  indcpcB- 
dent  of  both,  it  serves  aa  an  intredoctios  to 
them,  or  as  a  manual. 

Lastly,  the  NowHUb  are  single  and  isbK- 
queut  additions  and  alterations,  sad  it  u 
merely  an  accidental  drcnmstance  that  s 
third  edition  of  the  Code  ivas  not  oMde  it 
the  end  of  Justinian's  reign,  which  wmI'I 
have  comprised  the  NovelUs  that  had  s  per- 
manent application.  Swigmiff  as  quoted  ia 
Smith's  Diet,  of  Antiq. 
PANDUXATOR,  a  brewer.  (MBseords, 
PANDUXATRIX,  a  woman  that  breas  uA 

sells  ale. 
PANEL  [wmeUum,  Lat.,  jMmeav,  Fr^  aM|wre 
or  panel],  a  little  part,  or  rather  a  schedule 
or  page,  containing  the  names  of  such  joron 
as  the  sheriff  returns  to  pass  upoa  atrial; 
and  empannelling  a  jury  is  nothing  bat  tbe 
entering  them  into  the  sheriff's  roll  or  book. 

In  Scotch  law,  the  prisoner  at  the  bar  or 
person  who  takes  his  trial  before  the  Cotut 
of  Justiciary  for  some  crime. 
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PANNAGB  Utmmafimm,  low  Lat,  pwMge, 
Fr.],  food  that  swine  feed  on  in  the  woods, 
as  mast  of  beech,  acorns,  &c.,  which  some 
have  called  pawnes.  Also,  the  money  taken 
by  the  afpitors  for  the  food  of  ho)(s,  with  the 
msst  of  the  royal  forests.     CoweU. 

Pannoffwrn  ut  pastus  porcorum,  in  nemorUnu 
et  m  giims,  tUputa,  de  gland^ms,  fyc.  1  Bull. 
7.— (A  panna^rium  is  a  pasture  of  hofj^s,  in 
woodi  and  forests,  upon  acorns,  and  so 
forth.) 

PANNEL.    See  Panel. 

PANNBLLATION,  act  of  empanneilinjc  a 
jury. 

PANXf  BR-MAN,  one  who  calls  the  members 
in  the  ions  of  court  to  dinner,  &c.,  and  pro- 
vides mustard,  pepper,  and  ?inegar  for  the 
hill. 

PANNUS,  a  rancent  made  with  skins.  Fleta. 
1. 2.  r.  14. 

PAPER  BOOK,  the  issues  in  law,  &c.,  upon 
special  pleadings,  formerly  made  up  by  the 
clerk  of  the  papers,  who  was  an  officer  for  that 
parpose,  but  now  by  the  plaintiff's  attorney 
or  a^ent.    R.  H.,  4  fFm.  IF,,  r.  25. 

By  rule  of  all  the  courts  of  Hilary  Term, 
4  Wm.  IV.,  r.  15,  four  clear  days  before  the 
day  appointed  for  argument,  the  plaintiff  in 
error  shall  deliver  copies  of  the  judgment  of 
the  court  below,  and  of  the  assignment  of 
erron,  and  of  the  pleadings  thereon,  to  the 
Judges  of  the  Queen's  Bench  on  wriu  of 
error  from  the  Common  Pleas  or  Exchequer, 
and  to  the  Judges  of  the  Common  Pleas  on 
writs  of  error  from  the  Queen's  Bench ;  and 
the  defendant  in  error  shall  deliver  copies 
thereof  to  the  other  Judges  of  the  Court  of 
Exchequer  Chamber,  before  whom  the  case 
is  to  be  heard ;  and  in  default  by  either  party, 
the  other  party  may  deliver  such  books  as 
ought  to  have  been  delivered  by  the  party 
making  default,  snd  the  party  making  default 
shall  not  be  beard  until  he  shall  have  paid  for 
such  copies,  or  deposited  with  the  clerk  of 
the  errors  or  the  clerk  of  the  rules  in  the 
Queen's  Bench,  (as  the  case  may  he)  [now  in 
any  case,  nnce  the  7  Wm.  IV.  and  1  Vict., 
c.  30,  one  of  tlie  Masters  of  the  court  in 
which  the  original  judgment  was  given],  a 
sufficient  sum  to  pay  for  such  copies." 

By  rule  of  all  the  courts  of  Hilary  Term, 
4  Wm.  IV.,  r.  17,  *'  four  clear  days  before 
the  day  appointed  for  argument,  the  plaintiff 
shall  deliver  copies  of  the  demurrer-book, 
8f ecial  case,  or  special  verdict  to  the  Lord 
Chief  Justice  of  the  Queen's  Bench  or 
Common  Pleas,  or  Lord  Chief  Baron  (as 
the  case  may  be),  and  the  senior  Judge  oi 
the  court  in  which  the  action  is  brought,  and 
the  defendant  shall  deliver  copies  to  the  other 
two  Judges  of  the  court,  next  in  seniority,  and 
10  default  thereof  by  either  party,  the  other 
party  may  on  the  day  following  deliver  such 
copies  as  ought  to  have  been  so  delivered  by 
the  party  making  default,  and  the  party 
makmg  default  shall  not  be  heard  until 
he  shall  have  paid  for  such  copies,  or  de- 
posited with  the  clerk  of  the  rules  in  the 
Queen's   Bench   and  Exchequer,  or    the 


secondary  in  the  Common  Pleas  (as  the  case 
may  be)  [now,  since  7  Wm.  IV.  and  1  Vict., 
c.  30,  in  either  court  one  of  the  Masters],  a 
sttflScient  sum  to  pay  for  such  copies.*' 
PAPER-CREDIT,    property   circulated    by 

means  of  any  written  paper-obligation. 
PAPER  Days.  In  each  of  the  Common  Law 
Courts  there  are  certain  days  in  each  term 
Cfdled  paper  dayi,  because  the  court,  on  those 
days,  hear  the  causes  which  have  been  entered 
in  the  paper  for  argument  before  they  enter 
upon  motions.  Chii.  jfrek,  Prae,  95. 
PAPBR-MONEY,  bUls  of  exchange,  bank  and 

promissorv  notes. 
PAPER-OF&ICE  (in  the  palace  of  Whit- 
hall),  an  ancient  office,  where  all  the  public 
writings,  matters  of  state  and  council, 
proclamations,  letters,  intelligences,  negotia- 
tions of  the  Queen's  ministers  abroao,  and 
generally  all  the  papers  and  dispatches  that 
pass  through  the  offices  of  the  Secretaries 
of  State,  are  lodged  and  disposed  in  the  way 
of  library. 

Also,  an  office  or  room  in  the  Court  of 
Queen's  Bench,  where  the  records  belonging 
to  that  court  are  deposited :  sometimes  called 
PiipeT'milL 
PAPISM,  popery. 

PAPIST,  one  that  adheres  to  the  communion 
of  the  Pope  and  Church  of  Rome.  The 
word  seems  to  be  considered  by  the  Roman 
Catholics  themselves  as  a  nick-name  of  re- 
proach, originaling  in  their  maintaining  the 
supreme  ecclesiastical,  and  heretofore  tem- 
poral, power  of  the  pope,  papa. 

By  18  Geo.  III.,  c.  60 ;  31  Geo.  III.,  c. 
32;  and  43  Geo.  III.,  c.  30,  most  of  the 
severer  penalties  and  disabilities  to  which 
papists  were' formerly  subject,  were  removed 
on  condition  of  their  qualifying  by  such  oath 
and  declaration  as  in  those  acts  respectively 
provided  I  and  by  10  Geo.  IV.,  c.  7,  com- 
monly called  the  Catholic  Emancipation  Act, 
Roman  Catholics  were  restored  in  general 
to  the  full  enjoyment  of  all  civil  rights, 
except  that  of  holding  ecclesiastical  offices 
and  certam  high  appointments  in  the  state. 
By  the  provisions  of  this  statute  all  enact- 
ments  by  which  any  declaration  against 
transubstantiation,  the  invocation  of  the 
saints,  or  the  sacrifice  of  the  mass,  were  re- 
quired from  any  persons,  as  Qualifications 
for  sitting  in  Purliament  or  otherwise,  are 
repealed ;  and  persons  professing  the  Roman 
Catholic  religion  upon  taking  and  subscribing 
an  oath  prescribed  by  the  act  (which  com- 
prises, among  other  things,  the  abjuration 
of  any  intention  to  subvert  the  church 
establishment,  and  an  oath  never  to  exercise 
any  privilege  to  disturb  or  weaken  the  Pro- 
testant religion  or  government)  are  relieved 
from  all  disabilities  and  penalties  whatever, 
and  made  competent  to  sit  in  Parliament,  to 
vote  at  Parliamentary  elections,  and  to  be 
members  of  lay  corporations.  The^  are 
also  qualified,  upon  taking  and  subscribing 
the  same  oath  (which  is  to  stand  in  place  of  all 
other  tests  whatever) ,  to  exercise  any  franchise 
or  civU  right  except  that  of  presenting  to 
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benefices^  and  to  hold  any  office,  with  the 
exception  of  the  following:  the  office  of 
^iiaraian,  justice,  or  regent  of  the  United 
Kingdom  ;  of  lord  high  chancellor  or  com- 
missioner or  keeper  of  the  Great  Seal ;  of 
lord  lieutenant,  deputy,  or  chief  governor  of 
Ireland;  of  high  commissioner  of  general 
assembly  of  Scotland ;  or  any  office  in  the 
church  or  the  ecclesiastical  courts,  or  in  the 
universities,  colleges,  and  public  schools. 

Doubts,  however,  having  been  still  entcr- 
tained  as  to  the  rii^ht  of  Roman  Catholic 
subjects  in  England  to  acquire  and  hold 
property  for  the  support  of  religious  wor- 
ship, and  for  educational  or  charitable  pur- 
poses, it  was  provided  by  the  2  &  3  Wm.  IV., 
c.  115,  that  they  should  be  subject,  in  this 
particular,  to  the  same  laws  as  were  appli- 
cable to  Protestant  dissenters ;  and  the  /  &  8 
Vict.,  c.  102,  repealed  all  such  enactments 
as  still  remained  in  force,  however  fallen  into 
oblivion,  calculated  in  any  manner  to  op- 
press the  Roman  Catholic  subjects  of  the 
realm,  on  account  of  their  religious  persua- 
Vion. 

PAR,  state  of  equality;  eqnal  value. 

PARACHRONISM  [irap^t,  Gk.,  besides;  and 
Xfivos,  time],  error  in  the  computation  of 
time. 

PARACIUM,  the  tenure  between  parceners, 
viz.,  that  which  the  youngest  owes  to  the 
eldest,  without  homage  or  service.  Domea^ 
day. 

Parage,  an  equality  of  blood  or  dignity; 
i)ut  more  especially  of  land,  in  the  partition 
of  an  inhentance  between  co-heirs :  more 
properly,  however,  an  equality  of  condi- 
tion among  nobles,  or  persons  holding 
nobly.  Thus,  when  a  fief  is  divided  among 
1)rother8,  in  this  case,  the  younger  hold  their 
part  of  the  elder  by  parage,  t.  e«,  without 
any  homajre  or  service. 

PARALOGY  [vfl^  Gk.,  against  s  and  Aifyor, 
reason],  false  reasoning. 

PARAMOUNT,  superior ;  having  the  highest 

furisdiction,  as  lord  paramount,  the  supreme 
ord  of  the  fee. 
PARAPHERNALIA  [irapj^  Gk.,  beyond ;  and 
^prl^,  dower],  something  reserved  to  a  wife 
over  and  above  her  dower  or  dotal  portion. 
It  includes  all  the  personal  apparel  and 
ornaments  of  the  wife  whit:h  she  possesses, 
and  which  are  suitable  to  her  rank  and  con- 
dition of  life. 

At  law,  the  husband,  in  his  lifetime,  may 
dispose  of  her  paraphernalia,  excepting, 
indeed,  her  necessary  apparel ;  and  they  are 
liable  to  the  claims  or  creditors,  with  the 
like  exception.  But  the  wife  is  entitled  to 
her  paraphernalia  against  his  representatives; 
for  the  husband  cannot,  by  will,  dispose  of 
them,  or  leave  them  to  his  representatives. 

Where  the  husband,  either  before  or  after 
marria:(e,  gives  to  his  wife  articles  of  para- 

f»hernal  nature,  they  are  not  treated  as  abso- 
ute  gifts  to  her  as  her  own  separate  pro- 
perty ;  for  if  they  were,  she  might  dispose 
of  them  at  any  time,  aud  he  could  not 
appropriate  them  to  hb  own  use.    But  they 


are  deemed  as,  technically,  parapbemalis, 
to  be  worn  by  the  wife  as  ornaments  of  lier 
person,  and  so  to  be  deemed  gifts  t^h  smib 
only.  But  if  the  like  articles  were  bestowed 
upon  her  by  a  father,  or  by  a  relativp,  or 
even  by  a  stranger,  before  or  after  msrriagr, 
they  would  be  deemed  absolute  gifts  to  her 
separate  use ;  and  then,  if  received  wiih  the 
hasband's  consent,  he  could  not,  nor  eonld 
his  creditors  dispose  of  them,  any  more  thas 
they  could  of  any  other  property  recpi^ed 
and  held  to  her  separate  use.  iStmji'iE^, 
Jurisp,  554  ;  2  Siep.  Com.  302. 

PARASCEVE.  the  sixth  day  of  the  Isst  week 
in  Lent,  popularly  called  Good  Friday.  It 
is  a  (/tea  ntm  juridieua, 

PARASITUS,  a  domestic  servant.    Blvnl. 

PARASYNEXIS,  a  conventicle,  or  nnUwiil 
meeting.     CivU  Law  Trrm, 

PARA  VAIL  [per,  Fr.,  and  avayler,  to  dii. 
miss],  the  lowest  tenant  of  a  fee,  or  be  who 
is  immediate  tenant  to  one  who  holds  over 
of  another. 

P  ARCBLLA  TERRiE  (a  parcel  of  land). 

PARCEL  MAKERS,  two  officers  ia  the 
Exchequer,  that  formerly  made  the  parcels 
of  the  escheators'  accounts,  wheretD  they 
charged  them  with  every  thing  they  hare 
levied  for  the  sovereign's  use  within  the  tisie 
of  their  being  in  office,  and  delivered  the 
same  to  the  auditors,  to  make  up  their 
accounts  therewith.    Prac.  Ejpck.  99. 

PARCELS,  a  description  of  property,  fonaany 
set  forth  In  a  conveyance,  together  with  the 
boundaries  thereof,  in  order  to  its  easy  idea- 
tification. 

PARCELS,  biU  o/,  aQ  account  of  the  iteos 
composing  a  parcel'  or  package  of  goodt, 
transmitted  with  them  to  the  purchaser. 

PARCENERS.    See  Coparcbnart. 

PARCENARY,  the  tenure  of  lands  by  par- 
ceners. 

PARCO  FRACTO,  a  writ  against  him  «ho 
violently  broke  a  pound,  and  took  stray 
beasts  which  were  lawfully  impouaded. 
R^g'  Orig.  166. 

PARDON,  forgiveness  of  a  crime;  remi?sioB 
of  punishment. 

The  pardoning  of  criminals  ia  the  pecoliir 
prerogative  of  the  sovereign. 

The  Queen  may  pardon  all  offences  merely 
against  the  Crown  and  the  public,  exrepdo::! 
I.  That  to  preserve  the  liberty  of  the  soiv 
ject,  the  committing  any  man  to  prison  not 
uf  the  realm,  b,  by  the  ffabent  Carpus  Jc^t 
31  Car.  II.,  c.  2,  made  a  praamuairt,  un- 
pardonable even  by  the  Crown.  Nor,  2.  Cas 
the  Queen  pardou  where  private  justice  ii 
principally  concerned  in  the  prosecoti«iB  of 
offenders,  though,  bv  the  Larceny  Act,  7&^ 
Geo.  IV.,  c.  29,  §  69,  she  may  eiUad  her 
mercy  to  any  person  imprisonecf  hy  virtue  of 
that  act,  even  when  imprisoned  for  doo- 
payment  of  money  to  some  party  other  thas 
the  Crown.  But  she  cannot  psirdon  a  cuoh 
mon  nuisance  while  it  remiiins  uoredresced, 
or  so  as  to  prevent  an  abatement  of  it: 
thoogh  afterwards  she  may  remit  the  fis^* 
Neither  can  the  Queen  pardon  aa  ofleoce 
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a^iast  •  popular  or  penal  ttatate  after 
iufonoatloa  broufi^ht;  for  thereby  the  in- 
former hu  ic<|iiired  a  private  property  in 
his  part  of  the  penalty.  By^  12  &  13  Wm. 
III.,  c.  2,  no  pardon,  under  the  Great  Seal 
of  EnifUnd.  Rball  be  pleadable  to  an  im- 

Eeaehineiit  by  the  Gommoni  in  Parliament. 
int  after  the  impeachment  baa  been  ao- 
lemnly  beard  and  determined,  the  prero- 
gative of  pardon  may  be  extended  to  the 
person  impeacbed. 

Af  to  the  manner  of  pardonincf,  it   is 
enacted  by  7  &  8  Geo.  IV.,  c.  28,  §  13,  that 
where  the  Kinf^'a  Majesty  shall  be  pleased 
to  extend  his  royal  mercy  to  any  offender 
fonncted  of  any  felony  punishable   with 
death  or  otherwise,  and  by  warrant  under 
his  royal  8i|;n-mannal,  coontersiifned  by  one 
of  hia  principal  secretaries  of  state,  shall 
grant  to  such  offender  either  a  free  or  a 
conditional  pardon;  the  discbarge  of  such 
offender  out  of  custody,  in  the  case  of  a 
free  pardon,  and  the  performance  of  the 
eoodition  in  the  case  of  a  conditional  par- 
dun,  shall  have  the  effect  of  a  pardon  under 
the  Great  Seal  for  such  offender  as  to  the 
felony  for  which   such   pardon    shall    be 
^Dted;  snbiect,  however,  to  a  proviso, 
that  they  shall  have  no  effect  to  prevent  or 
niiti^te  the  punishment  to  which  the  of- 
fender might   otherwise  be  lawfully  sen- 
tenced on  a  subsequent  conviction  tor  any 
felony  committed  after  such  pardon. 

By  9  Geo.  IV.,  c.  32,  §  3,  reciting  that  it 
n  expedient  to  prevent  all  doubts  respecting 
the  civil  rights  of  persons  convicted  of  felo- 
nies not  capital,  who  have  undergone  the 
paDi^hment  to  which  they  were  adjudged,  it 
is  enacted  that  where  any  oflVnder  shall  be 
convicted  of  anv  felony  not  punishable  with 
death,  and  shall  endure  the  puniahroent  to 
which  he  has  been  adjudged  for  the  same, 
the  punishment  so  endured  shall  have  the 
iiice  effects  and  consequences  as  a  pardon 
under  the  Great  Seal,  as  to  the  felony  whereof 
the  offender  was    so   convicted;    subject, 
however,  to  a  proviso  that  it  shall  not  pre- 
vent or  mitigate  any  puniahroent  to  which  he 
inif^ht  otherwise  be  lawfully  sentenced  on  a 
subsequent  conviction  for  any  other  felony. 
It  is  a  general  rule  that  whenever  it  may 
reasonably  be  presumed  that  the  Queen  has 
been  deceived,  the  pardon  is  void.    A  par- 
doo  of  all  felonies  will  not  pardon  a  convic- 
tion or  attainder  of  felony,  but  the  conviction 
and  attainder  must  be  particularly  men- 
tioned; and  a  pardon  of  felonies  will  not 
include  piracy,  for  that  is  no  felony  punish- 
able at  the  common  law.    A  pardon  shall 
he  taken  most  lieneficially  for  the  subject, 
and  most  strongly  against  the  sovereign.    A 
pardon  may  also  be  conditional,  that  ia,  the 
Queen  may  extend  her  mercy  upon  what 
terms  she  pleases,  and  may  annex  to  her 
bounty   a   conditi6n  either  precedent    or 
anhsequent,  on    the  performance  whereof 
the  validity  of  the  pardon  will  depend,  and 
this  by  the  common  law;  which  prerogative 
is  daily  exercised  in  the  pardon  of  felons,  on 


condition  of  being  confined  to  hard  labour 
for  a  stated  time,  or  of  transportation  to 
some  foreign  country  for  life  or  for  a  term 
of  years. 

A  pardon  by  act  of  Parliament  is  more 
benencial  than  by  the  Queen's  charter ;  for 
a  man  is  not  bound  to  plead  it,  but  the  court 
must,  es  officio^  take  notice  of  it ;  neither  Can 
he  lose  the  benefit  of  it  by  his  own  lachei  or 
negligence,  as  he  may  of"^  the  Queen's  char- 
ter of  pardon.      The  Queen's  charter  of 
pardon  must  be  specially  pleaded,  and  that 
at  a  proper  time.    It  may  be  pleaded  in  bar 
as  at  once  destroying  the  end  and  purpose 
of  the  indictment,  by  remitting  that  punish- 
ment which  the  prosecution  is  calculated  to 
inflict.    There  is  one  advantage  that  attends 
pleading  a  panlon  in  bar  or  in  arrest  of 
judgment,  be/ore  sentence  is  past,  which 
givea  it  by  much  the  preference  to  pleading  it 
o/ler  sentence  or  attainder.  This  is,  that  by 
stopping  the  Judgment,  it  stops  the  attain- 
der, and  prevents  the  corruption  of  blood 
which  follows  in  certain  cases,  on  conviction, 
and  which  cannot  afterwards  be  pnrged  ex- 
cept bv  act  of  Parliament.      The  5  &  6 
W.  &  M.,  c.  13,  gives  the  Judges  of  the  court 
a  discretionary  power  to  bind  the  criminal 
pleading  such  pardon   to  his  good  beha- 
viour, with  two  sureties,  for  any  term  not 
exceeding  seven  years. 

The  effect  of  a  pardon  is  to  make  the 
offender  a  new  man,  to  acquit  him  of  all 
corporal  penalties  and  forfeitures  annexed 
to  that  offence  for  which  he  obtains  the 
pardon,  and  not  so  much  to  restore  his 
former,  as  to  give  him  new  credit  and 
capacity.  A  pardon  of  treason  or  felonv, 
even  after  conviction  or  attainder,  wm 
enable  a  person  to  sustain  an  action  of 
slander  for  calling  him  a  traitor  or  felon. 
A  pardon,  prior  to  conviction,  will  prevent 
any  forfeiture  either  of  lands  or  goods, 
though,  on  the  other  hand,  it  will  not, 
without  express  words  of  restitution,  divest 
either  the  Orown  or  a  subjeq^t  of  any  interest 
already  vested  in  either  by  force  of  an  at- 
tainder or  conviction  precedent.  See  Cor- 
ruption OF  Blood,  and  Approvbr. 

Pardon,  in  the  canon  law,  extends  beyond 
the  affairs  of  this  world,  being  an  indulgence 
which  the  pope  grants  to  supposed  penitents 
for  remission  of  the  paina  of  purgatory, 
which  they  have  merited  for  the  puniahment 
of  their  sins. 

PARDONERS,  persons  who  carried  about  the 
pope's  indulgences,  and  sold  them  to  any 
who  would  buy  them. 

Pareni  ^H  nomen  generale  ad  omne  genus 
eognaiionis.  Co.  Lit.  80.— (Parent  is  a  name 
general  to  every  kind  of  relationship.) 

PARENS  PATRfiE,  the  Sovereign,  by  virtue 
of  which  she  has  a  kind  of  guaraianship 
over  various  classes  of  persons,  who,  from 
their  legal  disability,  stand  in  need  of  pro- 
tection, such  as  infants,  idiots,  and  lunatics. 

PARENT  AMD  CHILD,  an  universil  and 
natural  relationship,  derived  from  the  rela- 
tion of  huaband  ana  wife. 
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The  duties  of  parents  consist  in  three 
particulars — ^the  maintenance  of  their  chil- 
dren, their  protection,  and  education. 

Very  8%ht  circumstances  will  be  suffi- 
cient to  raise  the  presumption  of  A  contract 
on  the  pa^  of  a  father  to  pay  for  necessaries 
provided  to  his  infant  child.  The  poor  laws 
compel  midntenance,  for  the  father  and 
mother,  grandfather  aiid  grandmother,  or 
children  of  j[)oor  persons  not  able  to  work, 
shall  maintain  them  at  their  own  charges,  if 
of  sufficient  ability,  according  as  the  quarter 
sessions  or  two  justices  in  petty  sessions 
shall  direct  {  and  if  a  parent  run  away  and 
leave  his  children,  the  church^vardens  and 
overseers  of  the  parish  shall  seise  his  rents, 
goods,  and  chattels,  and  dispose  of  them 
towards  their  relief.    See  Poo  a  Laws. 

No  person  is  bound  to  provide  a  mainte^ 
nance  for  his  issue,  unless  where  the  chil- 
dren are  impotent  and  unable  to  work, 
either  through  infancy,  disease,  or  accident ; 
and  then  is  only  obliged  to  find  them  with 
necessaries.  Our  law  has  made  no  proviilon 
to  prevent  the  disinheriting  of  children. 

The  protection  of  children  is  a  natural 
duty,  and  rather  permitted  than  enjoined  by 
our  municipal  laws.  Their  education  also 
la  rather  a  moral  than  a  legal  duty. 

A  father  is,  generally  speaking,  guardian 
to  his  infant  children  s  and  it  is  understood, 
that  though  thia  right  ceases^  in  some  in- 
stances and  for  some  purposes^  at  fourteen, 
be  is  always  entitled,  in  his.patemal  capacity, 
to  the  control  of  their  nersons,  until  the  age  of 
twenty-one ;  and  if  tke  possession  of  tiiem 
during  this  period  be  withheld  from  him,  he 
may  in  general  regain  it  by  writ  of  kabeat  cor- 
pui.  By  9  Geo.  IV.,  c.  31,  all  persons  who  by 
force  or  fraud  take  or  entice  away  or  detun 
anv  child  under  the  age  of  ten,  with  intent 
either  to  deprive  its  parent  or  any  other 
person  having  lawful  charge  of  it,  of  the 
possesion  thereofj  or  to  steal  any  article 
about  its  person,  shall  incur  the  penalties  of 
felony. 

A  father  may  correct  his  infint  child  in  a 
reasonable  manner ;  for  this  is  for  the  be- 
nefit of  bis  education.  His  consent  to  the 
marriage  of  hia  child,  if  under  age,  is  also 
required.  4  Geo.  1^.,  c.  76  $  6  A-  7  ^m. 
ir.,  c.  85, 

As  to  property,  where  the  child  happens 
to  have  any  real  estate,  independent  of  his 
father,  the  latter,  in  capacity  of  guardian, 
has  generally  the  charge  of  it,  and  may 
receife  the  rents  and  profiu  during  the 
minority,  subject  to  the  liability  to  account 
for  them  on  the  attainment  of  full  age. 

Wth  respect  to  the  mother,  she  has  no 
legal  power  over  the  child  in  the  father's 
lifetime,  at  least  as  airainst  the  father,  except 
that  by  the  2  &  3  Vict.,  c.  54 ;  where  the 
child  is  within  seven  years,  the  Lord  Chan- 
cellor or  Master  of  the  Rolls  may,  upon  the 
mother*s  petition  (unless  she  has  been  ad- 
judged adultress),  make  an  order  on  die 
father  or  testamentary  guardian  to  deliver  it 
into  her  ctutody.     After  the  fisther*a  death. 


she  is  entitled  to  the  custody  of  the  iafcst' 
until  twenty-one ;  and  must  give  her  con- 
sent, if  unmarried,  to  the  infant's  marriage  i 
but  she  cannot  appoint  a  guardian  by  will. 

The  law  has  not  deemed  it  necessaij  to 
make  much  provision  on  the  subject  of  nlial 
oblijrations.  But  it  is  held  that  a  child  it 
justified  in  defending  the  person,  aod  maio- 
taining  the  cause  or  suit  of  a  psrent,  ss  a 
parent  is  justified  in  performing  tlie  ssae 
duties  for  a  child.  2  Step.  C9m.  314. 
PARENTELA,  de  parentOa  m  toUsre,  sixni- 
fled  a  renunciation  of  one's  kindred  sod 
family.  This  was,  according  to  ancient  cu- 
tom,  done  in  open  court,  before  the  Jadce, 
and  in  the  presence  of  twelve  men,  who  oiide 
oath  that  they  believed  it  was  done  for  s  jsit 
cause.  We  read  of  it  in  the  laws  of  Hearj  L 
After  such  abjuration,  the  person  was  inciF 
pable  of  inhenting  anything  from  any  of  iw 
relations,  &c.  Eneyc^  LomiL 
PARENTICIDE  ipareiu,  bat.,  a  father,  and 

corIo,  to  kill],  one  who  murders  a  parent 
PARES,  a  person's  peers  or  equals;  ss  tiie 
jury  for  trial  of  causes,  who  were  origiaslly 
the  vassals  or  tenants  of  the  lord,  bdaf  ihe 
equals  or  peers  of  the  partiea  litigant;  asd, 
as  the  lords'  vassals  juaged  each  odtoriathe 
lords'  courts,  so  the  sovereign's  vbsssIs*  or 
the  lords  themselves,  judged  each  other  is 
the  sovereign's  courts.  3  Bl,  Com.  349. 
Porta  eop¥kmtwparUm$,  Bacon.— (I^^  ^^ 

unite  with  like.) 

Parilmi  Mn/en/tts  reus  abeohiiwr.    4  last.  M' 

— (Where  the  opinions  are  equal,  a  dcfes- 

dant  b  acquitted.) 

Par  m  parem  Mnpersann  non  kabei.   Jenk.  Cest. 

174. — (An  equal  has  no  power  over  as 

equal.) 

PARISH  IparocUe,  low  Let.,  peroiui,  Fr., 

from  wapoaud,  Ok.,  habiution],  the  psities- 

lar  charge  of  a  secular  priest.    It  is  thsl  cir* 

cult  of  ground  which  is  committed  to  i^ 

charge  of  one  parson  or  vicar  or  other  minii' 

ter  having  permanent  cure  of  souls  tbereiB. 

1  Step.  Com.  lOS. 

PARISH  APPRENTICES,  persons  who  are 

bound  out  by  the  overseers  of  parishes.  Tk 

children  of  poor  persons  may  be  apptcatked 

out  by  the  overseers,  with  consent  of  t«o 

justices,  till  twenty-one  years  of  age,  to  soct 

persons  as  are  thought  fitting;  whoare  aho 

compellable  to  take  them*    4  4r  5  Wm.  lY^ 

c.  76,  §§16.  61.  ^      .^_ 

PARISH  CLERK.    The  office  of  parish  derii 

is  one  of  extreme  Tenerablencss  and  sati- 

quity ;  next  in  dignity  to  the  deixy*  np 

Leland;   semi-ecclesiMtieal,   acoordiog  » 

Camden.    Witty  Fuller  Ukens  hia  ia  to 

Church  History,  to  the  bat— half-bird,  ksl^ 

beast— yet  so  as  there  is  more  in  hioof 

the  former  than  of  the  latter;  his  clergy 

wings  outweigh  the  laic  or  mouse  part  of  m* 

He  IS  the  mouthpiece  of  the  coogregsuVf 

says  Hooker ;  mouth  of  monthly  us^imi 

to  Bishop  Bull ;  the  connecting  link  bet««a 

the  minister  and  people ;  cousin, t'"**!*^ 

moved,  to  the  vicar,  says  anotiber;  soir, 

that  the  curate  U  betwixt.    BeUwesther  ifi 
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die  lock,  says  Bishop  Andnwi,  speakioff  It  in 
hoBonr.  Spelman  (wubts  whether  he  is  not 
entitled  to  a  portion  of  the  lesser  tithes — say 
a  tenth.  From  all  which  expressions,  though 
tome  of  them  seem  mn  ap  into  a  height  of 
metaphor  and  allegory  {greater  peradventure 
than  the  matter  soberly  considered  will  bear, 
«re  may  yet  gather  in  what  liiiid  of  estimation 
anliqoity  has  held  the  function.     Eneye, 

He  is  generally  appointed  by  the  iocum- 
bent,  hot  by  costom  may  be  chosen  by  the 
inhabicants ;  his  appointment  may  be  by  word 
of  month  onlv ;  and  his  remnneration  de- 
pends  altogether  upon  the  custom  of  the 
parlicnlar  paruh.  58  Geo.  ///.,  e.  45 ;  59 
Gto,  UL,  c.  134.  He  may  be  suspended  or 
remored  by  the  archdeacon  for  misconduct 
or  ne^ct.    7  4"  8  Vid.^  e.  59. 

The  Compnny  of  Parish-derks  is  the  roost 
ancient  in  the  city  of  London ;  yet  they  stand 
St  the  bottom  of  the  list,  and  have  neither 
iiTery  nor  the  privilege  of  making  their 
members  free  of  the  city« 

PARISH  OFFICERS,  churchwardens,  over- 
seen,  and  coostables. 

PARISH  PRIBST,  the  parson ;  a  minister  who 
holds  a  parish  as  a  beoellce.  If  the  predial 
tithes  are  appropriated,  he  is  called  rector  ; 
if  impropriated,  vtear. 

PARISH   REOISTfiR;).     See  Rills  or 

MoBTALITr. 

PARISHIONER,  one  that  belongs  to  a  parish. 
Parishienera  are  a  body  politic  for  many 
purposes ;  as  to  vote  at  a  vestry  if  they  pay 
scot  and  lot ;  and  they  have  a  sole  right  to 
nise  taxes  for  their  own  relief,  without  the 
interposition  of  any  superior  court;  may 
make  bye-lawa  to  mend  the  highway,  and  to 
make  banks  to  keep  out  the  sea,  and  for 
repairing  the  choirh,  and  making  a  bridge, 
&c.,  or  any  such  thing,  for  the  public  good, 
£arve.  Lomd, 

PARITOR  [for  appwrUor\  a  beadle;  a  siim- 
moner  of  the  courts  of  civil  law. 

Pmwm  eadem  eai  ratio,  idem  y«s.— -(Of  things 
equal,  the  reason  and  law  is  the  same.) 

PAhK  [porotf,  Lat.,  from  osrrco,  to  spare],  a 
place  of  prirUege  for  wild  beasts  of^venery, 
and  also  for  otiier  wild  beasts  that  are 
beasts  of  the  forest  and  of  the  chase;  and 
those  wild  beasts  are  to  haTe  a  firm  place  and 
protectioa  there,  so  that  no  man  rosy  hurt 
or  chase  them  within  the  park,  without  li- 
cense of  the  owner. 

A  park  differs  from  a  forest,  in  that,  as 
Compton  observes,  a  subject  may  hold  a 
park  by  prescription  or  royal  grant,  which 
he  cannot  do  with  respect  to  a  forest.  It 
differs  firoo  a  chase  also,  because  a  park 
must  be  enclosed  $  if  it  lie  open,  it  is  a  good 
cause  ofaeising  it  into  the  sovereign's  bands, 
as  a  free  cbaae  may  be  if  it  lie  enclosed. 

To  a  park  three  things  are  required: — 
Ist,  a  grant  thereof;  2d,  inclosare  by  pale, 
wall,  or  hedge ;  3d,  beasts  of  a  park,  such 
as  buck,  doe,  &c,    Cro.  Car.  59. 

PARK-BOTE,  to  be  quit  of  enclosing  a  park 
or  any  part  thereof. 


PARKER,  a  park-keeper. 

PARKHUR8T  PRISON,  aatabliahed  in  thr 
Isle  of  Wight  for  the  confinement  and  cor- 
rection of  young  offenders,  male  or  female, 
as  well  those  under  sentence  of  transporta- 
tion as  those  under  sentence  of  imprison- 
ment. The  roles  for  this  prison  are  to  be 
made  by  one  of  the  Principal  Secretaries  of 
State,  and  afterwards  laid  before  Parliament, 
and  they  may  include  the  infliction  of  cor- 
poral punishment  on  all  such  offlenders.  By 
the  same  authority  a  governor,  chaplain, 
surgeon,  matron,  and  other  necessary  oflB- 
cers  are  to  be  appointed.   3  Step,  Com.  255. 

PARLIAMENT,  the  Imperial,  the  leffislature 
of  the  United  Kingdom  of  Great  Bntdn  and 
Ireland,  consisting  of  the  Queen,  the  lords 
spiritual  and  temporal,  and  the  knights,  citi-^ 
sens,  and  burgesses. 

The  word  is  generallv  considered  to  be 
derived  from  the  French,  parler,  to  speak. 
"  It  was  first  applied,"  says  Blackstone,  "  to 
general  assemblies  of  the  states,  under  Louia 
VII.,  in  France,  about  the  middle  of  the 
twelfth  century."  The  earliest  mention  of 
it  in  the  statutes  is  in  the  preamble  to  the 
statute  of  Westminster  1st,  a.d.  1272. 

The  origin  of  any  ancient  institiitioa  must 
be  difficult  to  trace,  when,  in  the  course  of 
time,  it  has  undergone  great  changes ;  and 
few  subjects  have  afforded  to  antiouariea 
more  cause  for  learned  research  ana  inge- 
nious conjecture  than  the  g^rowth  of  our 
Parliament  into  the  form  which  it  had  as- 
sumed  when  authentic  records  of  its  exist- 
ence and  constitution  are  to  be  found.  Great 
councils  of  the  nation  existed  in  England 
both  under  the  Saxons  and  Normans,  and 
appear  to  have  been  common  among  all  the 
nations  of  the  north  of  Europe.  They  were 
called  by  the  Saxons  wUiM-sifnotk,  or  great 
council;  mickel-gemote,  or  great  meeting; 
and  wiitena-gemote,  meeting  of  wise  men,  by 
the  last  of  which  they  are  now  most  fsmi- 
liarly  known.  There  appear  to  have  been 
wUtma-gemotee  in  each  of  the  kingdoms 
composing  the  Saxon  Heptarchy,  and  these, 
after  the  union  of  the  kingdoms,  be- 
came united  into  one  great  assembly  or 
council. 

The  constitution  of  these  councils  cannot 
be  known  with  any  certainty,  and  there  haa 
been  much  controversy  on  the  subject,  and 
especidly  as  to  the  share  of  authority  en- 
joyed by  the  people.  Different  periods  have 
been  assigned  for  their  admittance  into  the 
legislature.  Goke,  Spelman,  Camden,  and 
Prynne,  agree  that  the  commons  formed 
part  of  the  great  synods  or  councib  before 
the  Conquest,  bat  how  they  were  sum- 
moned, and  what  degree  of  power  they 
possessed,  is  a  matter  of  doubt  and  ob- 
scurity. Under  the  Saxon  kings,  the  forms 
of  local  government  were  undoubtedly 
popular.  The  Mre-gemote  was  a  kind  of 
county  Parliament  at  which  the  alderman 
or  earl  of  the  shire  (being  himsdf  elected 
to  that  office  by  the  freeholders)  presided, 
with  the  bishop,  the  ektre-gerieve,  or  sheriff. 
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and  the  asflessore  appointed  to  ainst  their 
deliberations  upon  points  of  law.    A  # Atre- 
gemote  was  hela  twice  a-year  in  every  county, 
when  the  magistrates,  thanes,  abfalots,  wiUi 
all  the  clergy  and  landholders,  were  obliged 
to  be  present.    A  variety  of  business  was 
conducted,  but  the  proceedings  of  these 
assemblies  generally  partook  more  of  the 
character  of  a  court  of  justice  than  of  a 
le^lative  body.     That  the  wittena^gemote, 
or   national   council,  was   of  an    equally 
popidar  constitution  with  the  tkire-gemote  is 
not  BO  certain.    If  the  smaller  proprietors 
of  land  were  not  actually  disqaalified  by  law 
from  taking  part  in  the   proceedings,  yet 
their  poverty,  and  the  distance  of  the  council 
from  their  homes,  must  generallv  have  pre- 
vented them  from  attending.    It  has  been 
conjectured  that  they  were  represented  by 
their  tithing-men,  and  the  inhabitants  of 
towns  by  their  chief  magistrates;   but  no 
system  of  political  representation  can  be 
traced  back  to  that  time.    Squire  on  Me 
EngU$h  Coiutitution,  pp.  120,  244  ;  Henry's 
HUtorg  of  England,  vol.  iii.,  p.  372.    In  the 
absence  of  anjr  such  trace,  however,  the  late 
Mr.  Sharon  Turner  says,  that  "  after  many 
years' consideration  of  the  question,  he  is  in- 
clined to  believe  that  the  Anglo-Saxon  wittC' 
na-gemote  very  much  resembled  our  present 
Parliament  in  the  orders  and  persons  that 
composed  it,  and  that  the  members  who 
attended  as  representatives  were  chosen  by 
classes  analogous  to  those  who  now  possess 
the   elective   franchise.*'     History  of  the 
Anglo-Saxons,  vol.  iii.,  p.  ISO.     He  con- 
siders it  "  incumbent  on  the  historical  anti- 
quary to  show,  not  when  the  people  acceded 
to  the  foittenO'gemotes,  but  when,  if  evjer, 
they  were  divested  of  the  right  of  attending 
them,"  as  the  German  national  councils, 
from  which  this  Saxon  institution  derived 
its  origin,  were  attended  by  all  the  people; 
and  he  argues  that  **  the  tetal  absence  of 
any  document  or  date  of  the  origin  of  the 
election  of  representatives  by  the  freeholders 
of  counties  is  the  strongest  proof  we  can 
have  that  the  custom  has  been  immemorial, 
and  long  preceded  the  Norman  Conquest. 
The  facts  that  such  representatives  have 
been  called  knights  of  tne  shire,  and  that 
milites,  or  an  order  like  those  afterwards 
termed  kniirhts,  were  part  of  the  wittena* 
gemote,  befriend  this  deduction."  lb,  p.  184. 
As  there  are  no  records  which  can  be  held 
as  conclusive  upon  this  point  of  hSstorv,  we 
must  be  satisfied  with  conjecture,  ana  the 
liberal  character  of  the  other  Saxon  institu- 
tions inclines  us  to  infer  that  whether  there 
was  representation  or  not,  the  commonalty 
had  a  share  in  the  government. 

That  we  are  indebted  to  our  Saxon  ances- 
tors for  the  germs  of  our  free  institutions, 
there,  can  lie  no  doubt,  though  we  cannot 
trace  their  growth  so  distinctly  as  we  could 
wi«h.  That  the  people  were  frequentiy 
present  at  the  deliberations  of  the  wittena- 
gemote,  and  fhat  the  authority  of  their  name 
was  used,  appears  from  many  records,  but 


whether  as  witnesses  (in  which  capacity  dwy 
are  sometimes  spoken  of),  or  because  tlidr 

{presence  was  necessary  to  give  effiect  to 
aws,  is  not  so  clear.    In  the  reij^a  of  Btkel- 
wolf,  A.  D.  855,  a  great  coundl  was  held  at 
Winchester,  in  which  a  tenth  of  the  wfao^e 
nation  was  given  to  the  church  by  "the 
king,  the  barons,  and  the  people,  io  an  lafi- 
nite  multitude,"  but  the  nobles  only  vf^ 
the   la%v.    fng^uff.,   p.  863.     A  "copii>iii 
multitude  of  people,  with  many  knigfati/'  is 
also  said  to  have  attended  a  rimilar  eoaaril 
in  the  fifth  year  of  the  reign  of  King  Canutf, 
but  it  does  not  appear  that  the  people  took 
any  part  in  the  proceedings  save  as  spe^ 
tators.    In  Edward  the  Confessor's  bv,  ^ 
j4pibus,  a  tenth  is  confirmed  to  the  charch, 
"  by  the  king,  the  barons,  and  the  people;** 
but  in  other  laws  of  the  same  king,  die  whole 
authority  of  the  state  is  declared  to  he  voted 
in  the  king,  acting  with  the  advire  of  fan 
barons.    The  Normans  were  not  likflyto 
advance  the  preteniiions  of  the  people  whom 
they  had  conquered.    Theirs  was  an  oppres- 
sive feudal  government    at  variance  with 
popular  privileges.    AU  rank  and  property 
was  the  gift  of  the  Grown,  involving  mijitsi^ 
serrice  and  subordination.    Spelman,  in  ba 
Treatise  on  Pitrliaments,  thus  describei  the 
political  condition  of  the  oommonalr^  nnder 
the  feudal  system :  "  Every  lord  having  u- 
thority  over  his  tenant,  the  superior,  ss  con- 
prehendinfi[  them  all,  and  holding  ta  eapiii 
(«'.  e.,  in  cmef,  or  direct  from  the  bng\  was 
tied  to  the  king  to  see  all  under  his  tenue 
to   be   of  good   government.    By  resna 
whereof,  whatsoever  those  their  lords  sf^eed 
or  disagreed  unto  in  matters  of  the  state  sod 
commonwealth,  it  did  bind  every  of  them 
their  inferiors.    Hence,  then,  it  comet  to 
pass,  that  in  making  laws  of  the  kingdom, 
the  common  people  were   not  consulted 
with,  but   only  the  baroiiSy  or  those  wtio 
held  MS  eapiie,  who  then  were  called  eos- 
ctiEtimi  regni,"  ReUqmm  Spdmmmimuf,  p.  60. 
From  the  haughty  chwacter  of  the  Nor- 
man barons,  Mr.  1  urner  infers  the  vn^ 
bability  of  an  elective  Parliament  hsvis)^ 
been  instituted  since  the  Conquest.   Here, 
agun,  no  positive  eridence  is  supplied  I7 
our  records.    The  laws  and  charters  of  the 
early   Norman   kings   constantiy  mention 
councils  of  buhops,  abbots,  barons,  and  the 
chief  persons  of  the  kingdom,  but  are  flieot 
as  to  tne  commons. 

In  the  2'iud  year  of  Henry  IL,  a.  d.  H/^ 
Benedict  Abbas,  one  of  our  monkish  snnsl" 
ists,  relates,  that  about  the  feast  of  St.  ?sbA, 
the  king  came  to  Northampton,  and  there 
held  a  great  coimcil  concerning  the  itatatet 
of  his  realm,  in  the  presence  of  bishop^ 
earls,  and  barons  of  his  dominiotts,  sbA 
with  the  advice  of  his  knights  and  mca. 
This  is  the  first  record  which  appears  to  in- 
clude the  commons  in  the  national  coandli 
Forty  years  afterwards,  the  Great  Charter 
of  King  John  throws  a  light  upon  the  cos- 
btitution  of  Parliament,  which  do  eariier 
record  had  done ;  but  even  there  the  origin 
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of  a  repreienUilve  tysteiii  is  left  in  ohicttrity . 
It  reserves  to  the  city  of  LondoD»  and  to  all 
other  cities,  boroughs,  aad  towns,  and  to  the 
cirnjoe  ports,  ana  other  ports*  all  their  an- 
cient liberties  and  free  customs ;  but  whether 
the  samnions  to  Ptorlinnient,  whxh  is  there 
promised,  was  then  fir^t  instituted,  or  whe- 
ther it  was  an  ancient  pririlege  confirmed 
and  ipiaranteed  for  the  tuture,  the  words  of 
the  charter  do  not  sufficiently  explain. 
From  this  time,  however,  may  be  clearly 
traced  the  existence  of  a  Parliament  similar 
to  that  which  has  continued  to  our  own  days. 
"The  main  constitntion  of  Parliament,  as  it 
now  stands,"  says  Blackstone,  "  was  marked 
out  so  long  ago  as  the  seventeenth  year  of 
King  John,  a.  o.  1215,  in  the  Great  Charter 
granted  by  that  prince,  wherein,  he  promises 
to  summon  all  archbishops,  bishops,  abbots, 
earls,  and  greater  barons,  persondlv,  and 
all  other  tenants  in  chief  under  the  Crown, 
by  the  sheriff  and  bailifls,  to  meet  at  a  cer- 
tain (dace,  with  forty  days'  notice,  to  assess 
aid«  aad  scutages  when  necessary  i  and  this 
constitution  has  subsisted  in  fact,  at  least, 
from  the  year  1266,  49  Hen.  III.,  there 
being  still  extant  writs  of  that  date  to  sum- 
mon knights,  dtixens,  and  burgesses  to  Par- 
liament." There  are  writs  of  an  earlier 
date  than  that  mentioned  bv  Blackstone,  in 
the  49  Hen.  III.,  which  involve  the  prindple 
of  representation,  though  not  to  tne  same 
extent.  One,  in  the  38th  year  of  that  reign, 
requires  the  sheri£f  of  each  county  to  cause 
to  come  before  the  king's  oouncU  two  good 
and  dkcreet  knights  of  his  county,  wnom 
the  men  of  the  county  shall  have  chosen  for 
tbis  purpose,  in  the  stead  of  all  and  each  of 
them,  to  consider,  along  with  the  knights  of 
other  counties,  what  aid  they  will  grant  the 
king.  2  Prynnf^s  Rfgitter,  p.  S^.  This, 
however,  was  for  a  particular  occasion  only ; 
and  to  appear  before  the  council  is  not  to 
vote  as  an  estate  of  the  realm.  Neverthe- 
less, representation  of  some  kind  there 
existed ;  and  it  is  interesting  to  observe  how 
early  the  people  had  a  share  in  granting 
subsidies.  Another  writ,  in  1261,  directs 
the  sheriffs  to  cause  knights  to  repair  from 
each  county  to  the  king  at  Windsor.  It 
only  remains  to  notice  a  statute  passed, 
15  Edw.  II.,  13*22,  which  declares  that  "  the 
matters  to  be  established  for  the  estate  of 
tbe  king,  and  of  his  heirs,  and  for  the  estate 
of  the  riealm  and  of  the  people,  should  be 
treated,  accorded,  and  establisned  in  Parlia- 
ment by  the  king,  and  by  the  assent  of  the 
prelates,  earls,  and  barons,  and  the  com- 
monalty of  the  realm,  according  as  had  been 
before  accustomed."  In  reference  to  this 
statute,  Mr.  Hallam  observes,  "  that  it  not 
only  establishes,  by  a  legislative  declaration, 
the  present  constitution  of  Parliament,  but 
recognises  it  as  already  standing  upon  a 
custom  of  some  length  of  time*  1  ComU 
HhL,  p.  5. 

The  authority  of  Parliament  extends  over 
the  United  Kbgdom,  and  all  its  colonies 
and  foreign  possesswns.  There  are  no  other 


limits  to  its  power  of  making  laws  for  the 
whole  empire  than  those  which  are  common 
to  it,  and  to  all  other  sovereign  authority,  the 
willingness  of  the  people  to  obey,  or  tiieir 
power  to  resist  them.  It  has  power  to  alter 
the  constitution  of  the  country ;  for  that  is 
the  constitution  which  the  last  act  of  f^- 
liament  has  made.  It  may  take  away  life  by 
acts  of  attainder,  and  make  an  alien  be  as 
a  natural  bom  subject. 

Parliament  does  not,  in  the  ordinary 
course,  legislate  directly  for  the  colonies. 
For  some  the  Queen  in  council  legislates, 
and  others  have  legislatures  of  their  own, 
and  propound  laws  for  their  internal  govern- 
ment, subject  to  the  approval  of  the  Queen 
in  council,  but  these  may  afterwards  be 
repealed  or  amended  by  statutes  of  the  Im- 
perial Fkurliament.  There  are  some  sub- 
jects, indeed,  upon  which  Parliament,  in 
familiar  language,  is  said  to  have  no  right  to 
legislate ;  such,  for  instance,  as  the  church ; 
but  no  one,  who  thinks  correctiy,  can  intend 
more  by  that  expression  than  that  it  is  in- 
expedient to  make  laws  as  to  such  matters* 

The  very  prayers  and  services  of  the 
church  are  prescribed  by  statute.  Parlia- 
ment has  changed  the  professed  religion  of 
the  country,  and  has  altered  the  hereditary 
succession  to  the  throne.  To  conclude,  in 
the  words  of  Sir  Edward  Coke,  the  power 
of  Parliament  *'  is  so  transcendent  and  abso- 
lute, that  it  cannot  be  confined,  either  for 
causes  or  persons,  within  anv  bounds." 

Custom  and  convenience  have  assigned  to 
different  branches  of  the  legislature  peculiar 
powers,  but  they  are  subject  to  any  limita- 
tion, or  even  transference,  which  Parliament 
may  think  fit. 

It  b  by  the  act  of  the  sovereign  alone  that 
Parliament  can  be  assembled. 

There  have  been  only  two  instances  in 
which  the  lords  and  commons  have  met  of 
their  own  authority,  namely,  previously  to 
the  restoration  of  King  Charles  II.,  and  at 
the  Revolution  in  1688. 

There  is  one  contingency  upon  which  the 
Parliament  may  meet  without  summons 
under  the  authority  of  an  act  of  Parliament. 
It  was  provided  by  the  6  Anne,  c.  7,  that  "  in 
case  there  should  be  no  Parliament  in  being 
at  tbe  time  of  the  demise  of  the  Crown,  then 
the  last  preceding  Parliament  should  imme- 
diately convene  and  sit  at  Westminster,  as 
if  the  said  Parliament  had  never  been  dis- 
solved." By  the  37  Geo.  III.,  c.  127,  a 
Parliament  so  revived  would  only  continue 
in  existence  for  six  months,  if  not  sooner 
dissolved. 

As  the  Sovereign  appoints  the  time  and 
place  of  meeting,  so  also  at  the  commence- 
ment of  every  session  he  declares  to  both 
houses  the  cause  of  summons  by  a  speech 
delivered  to  them  in  the  House  of  Lords  by 
himself  in  person,  or  by  commissioners  ap- 
pointed by  him.  Until  be  has  done  this, 
neither  house  can  proceed  with  any  business. 

After  the  speech  any  business  may  be 
commenced,  and  the  commons,  in  order  to 
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MSflit  their  rifpht  lo  act  idthoitt  reference  to 
iny  authority  but  their  own,  invariably 
read  a  bill  a  first  time  proformH^  before  they 
take  the  speech  into  consideration. 

Parliament,  it  has  been  seen,  can  only 
commence  its  deliberations  at  the  time  ap- 
IH>inted  by  the  sovereifpi,  neither  can  it  con- 
tinue them  aoy  long^er  than  he  pleases.  He 
may  proro^e  Parliament  by  having  his  com- 
mand signified  in  his  presence  by  the  Lord 
Ohanceilor  or  speaker  of  the  House  of  Lords 
to  both  houses,  or  by  writ  under  the  Great 
Seal,  or  by  commission.  The  effect  of  a 
proroffation  is  at  once  to  suspend  all  business 
until  Parliament  may  be  summoned  a^n. 
Not  only  are  the  sittinga  of  Parliament  at  an 
end,  but  all  proceeding's  pending  at  the  time, 
except  impeachments  by  the  Commons,  are 
quasned. 

Adjournment  ia  solely  in  the  power  of  each 
bonie  respectively. 

The  Sovereijni  may  also  put  an  end  to  the 
existence  of  raliament  by  a  dusolution. 
He  is  not,  however,  entirely  free  to  define 
the  duration  of  a  Parliament,  for  after  seven 
years  it  ceaaes  to  exist  under  the  statute 
George  L,  commonly  known  as  the  Septen- 
nial Act.  Parliament  is  dissolved  by  pro- 
clamation after  having  been  prorogued  to  a 
certain  day. 

The  judicial  functions  of  the  Lords,  and 
their  right  to  pass  bills  affecting  the  peerage, 
which  the  Commons  may  not  amend,  are  the 
onl^  properties  peculiar  to  them  apart  from 
their  personal  rights  and  privileges. 

The  chief  powers  vested  in  the  House  of 
Commons  are  those  of  imposing  taxes,  and 
voting  money  for  the  public  service.  Bills 
for  these  purposes  can  only  originate  in  that 
house,^  and  the  Lords  may  not  make  any 
alterations  in  them,  except  for  the  correction 
of  clerical  errors. 

Another  important  power  peculiar  to  the 
Commons  b  that  of  determining  all  matters 
touclung  the  election  of  their  own  mem- 
bers, and  involving  therein  the  rights  of  the 
electors* 

The  power  of  ndminislering  oaths  exer- 
cised by  the  Lords,  is  not  cbimed  by  the 
House  of  Commons*  They  formerlv  endea- 
voured to  attain  the  end  supposed  to  be 
secured  by  the  administration  of  an  oath,  by 
resorting  to  the  authority  of  justices  of  the 
peace  who  happened  to  be  members  of  their 
own  body  I  but  all  such  expedients  have 
long  since  been  abandoned,  and  witnesses 
guilty  of  faisehood  are  punished  by  the  house 
for  a  breach  of  privilege,  not  being  amenable 
to  the  laws  regarding  perjury.  Election 
committees  have  power  by  statute  to  admi- 
nister oaths,  and  witnesses  giving  false  evi- 
dence are  guilty  of  perjury. 
^  Both  Houses  of  Parliament  possess  various 
rightaand  privileges  for  the  maintenance  of 
their  collective  authority,  and  for  the  protec- 
tiott,  convenience,  and  dignity  of  iodividual 
members.  The  power  of  commitment  for 
contempt  has  always  been  exercised  by  both 
houses.    The  House  of  Lords,  in  addition  to 


the  power  of  commitment,  may  Impoie  Iocs. 
Freedom  of  speech  is  one  of  the  privileges 
claimed  by  the  Speaker  on  behalf  of  the 
Commons  i  but  it  has  long  rince  beea  cos- 
firmed  as  the  right  of  boUi  Houses  tf  ht* 
liament  by  statutes.  The  law  presumes  tbat 
evervthing  said  in  Pkriiament  is  with  the  Tieir 
to  the  public  good,  and  necessary  for  the 
conduct  of  public  business;  but  sboakl  die 
member  publish  bis  speech,  he  it  viewed  m 
an  author  onlv;  and  if  it  contain  libellooi 
matter,  he  will  not  be  protected  by  thepriri* 
lege  of  Parliament 

The  persons  of  members  are  free  from 
arrest  or  imprisonment  in  dvil  actions,  bat 
their  property  is  as  liable  to  the  legal  dsinu 
of  all  other  persons  as  that  of  any  printe 
individual.  Their  servanta  do  not  enjoy  ssj 
pririlege  or  immunity  whatever. 

The  privUeg^  of  freedom  from  arrest  ku 
always  been  subject  to  the  exception  of  csm 
of  **  treason,  felony,  and  surety  of  thepesce." 
Peers  are  always  free  from  arrest;  sad  u 
regards  the  Commons,  their  pririlege  is 
generally  held  to  exist  for  forty  dm  sfter 
every  prorogation,  and  Ibrty  days  before  the 
next  appointed  meeting. 

Each  House  of  Pkriiament  is  acknowledgeil 
to  be  the  judge  of  its  own  privileges. 

In  the  House  of  Lords,  business  may  oro- 
ceed  when  three  peers  are  present ;  but  foitf 
members  are  required  to  assist  in  the  del]b^ 
ratiims  of  the  lower  house. 
^  When  any  question  arises  upon  wlneb  a 
difference  or  opinion  is  expressed,  itbecooes 
necessary  to  ascertain  the  numbers  on  each 
side.  In  the  Lords,  the  parties  in  lavonr  of 
the  question  are  called  "  content,"  and  tliose 
opposed  to  it  "  non-content."  In  the  Coid- 
mons,  these  parties  are  described  asthe"syes*' 
and  "  noes."  When  the  .Speaker  cannot  de- 
cide by  the  voices  which  pnrty  has  the  mqo- 
rity,  or  when  hu  decision  is  oisputed,  a  diii- 
sion  takes  place. 

In  addiuon  to  the  power  of  expreuor 
assent  or  dissent  by  a  vote,  peers  may  record 
their  opinion,  and  the  grounds  of  it,  bj  a 
protest,  which  is  entered  in  the  jonrsali, 
together  with  the  names  of  all  the  peers  «be 
concur  in  it. 

When  matters  of  great  interest  sre  to  be 
debated  in  the  upper  house,  the  Lords  are 
summoned  $  and  in  the  House  of  Gomiaoos 
an  order  is  occasionally  made  that  the  boose 
be  called  over,  and  members  not  stteodio/f 
when  their  names  are  cdled,  are  reported  as 
defaulters,  and  ordered  to  attend  on  asotber 
day,  when,  if  they  are  still  absent,  snd  do 
excuse  be  offered,  tfaev  art  sometioM  cooi- 
mitted  to  the  custody  of  the  seijesBlp«t- 
arms. 

The  business,  which  oeenpies  nesriy  the 
whole  attention  of  both  houses,  if  we  eicept 
the  hearing  of  appeals  by  the  Lords,  sad  the 
trial  of  eontroverted  electioBs  by  the  Con- 
roons,  is  the  passing  of  bills.  MMfihtf^ 
rial  Parliamemi.    See  HousB  of  Loans, 

HOOSB  OF  CoMMOirS,  AVD  iMPiaCBiritfT. 

PARLIAMENTARY  COMMITTBBS,  tribs- 
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nab  which  have  cognlsiaee  of  railway  bilU 
ind  bilb  for  important  undertakings,  and 
aUo  of  election  petitions* 

PAROCHE,  a  panih. 

Paroekia  est  iona  mn  degii  populus  tUet^ 
tecksuB,  5  Co.  67. — (A  parish  is  a  place  in 
which  the  population  of  a  certain  church 
resides.) 

PAROCHIAL,  belonging  to  a  parish. 

PAROCHTAN,  a  parishioner. 

PAROL  [pnr^ie,  Fr.]»  by  word  of  mouth. 
AlsOf  tbe  pleadings  In  an  action  were,  when 
they  were  gi? en  vM  ttoee  in  court,  frequently 
termed  the  /krre/. 

As  to  parol  assignments,  contracts,  and 
coDveyances,  see  29  Ckr.  //.,  c.  3,  commonly 
ctlled  *'The  Sutute  of  Frauds.'' 

PAROL  ARREST,  any  justice  of  the  peace 
msy,  by  word  of  mouth,  authorise  any  one 
to  arrest  another  who  is  guilty  of  a  breach 
of  the  peace  in  his  presence. 

PAROL  DEMURRER,  abolished  by  11  Geo. 
IV.  and  1  Wm.  IV.,  c.  47,  §  10. 

PAROL  EVIDBNCE,  testimony  by  the  mouth 
of  the  witneaa. 

It  is  a  general  rule  that  oral  eridence  shall 
in  no  case  be  recelTcd  as  equivalent  to,  or  as 
a  labstitote  for,  a  written  instrument,  where 
the  latter  ia  required  by  law,  or  to  give  effect 
to  a  written  instrument,  which  is  defective 
io  any  particular,  which  by  law  is  essential 
to  iu  validity  $  or  to  contradict,  alter,  or 
vary  a  written  instrument,  either  appointed 
by  law,  or  by  the  compact  of  private  parties, 
tu  be  the  appropriate  and  authentic  memo- 
rial of  the  facts  which  it  recites ;  for  by  doing 
80,  oral  testimony  would  be  admitted  in 
Bsurpation  of  a  species  of  evidence  decidedly 
suoerior  in  degree. 

out  parol  evidence  is  admissible  to  defeat 
a  written  inatrument  on  the  ground  of  fraud, 
mistake,  Hec,  or  to  apply  it  to  its  proper 
subject,  or  in  some  instances,  as  ancillary  to 
iDch  sppUcation,  to  explain  the  meaning  of 
doubtrai  terms,  or  to  rebut  presumptions 
arisiog  eztrinsically.  In  these  cases  the 
parol  evidence  does  not  usurp  the  place  or 
arrojKate  the  authority  of  wntten  evidence, 
but  either  shows  that  the  Instrument  ought 
not  to  be  allowed  to  operate  at  all,  or  is 
essential  in  order  to  give  to  the  instrument 
iu  1ml  ettect.    3  Stark.  Evid.  752. 

PAROLE,  the  promise  made  b^  a  prisoner  of 
war,  when  he  has  leave  to  go  anywhere,  of 
returning  at  a  time  appointed,  or  not  to  take 
op  arms  till  exchanged. 

PARRICIDE,  one  who  destroys  his  fiather ; 
one  who  destroys  or  invades  any  to  whom  he 
owes  partacnhtf  reverence :  as  his  country  or 
patron. 

Onr  lawa^  unlike  the  ancient  laws,  dis- 
tiognish  in  no  respect  between  the  crime  of 
parricide  or  that  of  killlnjj^  a  husband, 
wife,  or  master,  and  the  crime  of  simple 
morder. 

PARSON  [from  persona,  because  the  parson 
mmnm  persmam  m  ecelesid  sustinet;  or 
from  parockhmms,  the  parish  priest.  JbAn- 
soa.  it  was  anciently  wntten  perstme, 
Todd],  the  rector  or  incumbent  of  a  parish ; 


one  that  has  a  parochial  charge  or  cure  of 
souls. 

A  parson  has,  during  his  life,  the  freehold 
in  himself  of  the  parsonage*house,  the  glebe, 
the  tithes,  and  other  duties.  But  these  are 
sometimes  appropriated,  that  is  to  say,  the 
benefice  is  perpetually  annexed  to  some 
spiritual  corporation,  either  sole  or  aggregate, 
being  the  patron  of  the  living,  which  the  law 
esteems  equally  capable  of  providing  for  the 
service  of  the  church  as  any  single  private 
clergyman.  Many  appropriations,  however, 
are  now  in  the  hands  of  lay  persons,  who  are 
usually  styled,  by  way  of  distinction,  lay  im- 
proprutors. 

In  all  appropriations  there  is  generally  a 
spiritual  person  attached  to  the  same  church, 
under  the  name  of  vicar,  to  whom  the  spiri- 
tual duty  or  cure  of  souls  belongs,  in  the 
same  manner  as  in  parsonages  not  appro- 
priate or  rectories  to  the  rector:  ana  to 
whom,  on  the  other  hand,  a  certain  portion 
of  the  tithes  or  other  emoluments  of  the 
church,  by  way  of  exception  out  of  those 
enjoyed  by  the'qmropriator,  is  assigned. 

The  method  of  becoming  a  parson  or  a 
viear  is  much  the  same.  To  both  there  are, 
la  general,  four  lequsites  necessarv:  holy 
orders,  presentation,  institution,  and  induc- 
tion. A  parson  or  ricar  may  cease  to  be  so, 
by  death,  by  cession,  or  taking  another 
benefice,  by  consecration  to  a  bishoprick,  by 
resignation,  or  deprivation. 

PARSONAGE,  the  benefice  of  a  parish. 

PARSON  IMPARSONEE  [persona  imper^ 
MJMi/a],  a  clerk  in  ftiU  and  complete  posses- 
sion of  a  benefice. 

PARSON  MORTAL  [f^ereena  wwrtaUs],  a 
rector  instituted  and  mducted  for  hu  own 
life.  But  any  collegiate  or  conventional 
body,  to  whom  a  church  was  for  ever  ap- 
propriated, was  termed  persona  immartaiis. 

PARS  RATIONABILIS,  tbe  ancient  dirision 
of  a  man's  goods  into  three  equal  parts,  of 
which  one  went  to  his  heirs  or  lineal  descen- 
dants, another  to  his  wife,  and  the  third  was 
at  his  own  disposal ;  or  if  he  died  without  a 
wife,  he  might  then  dispose  of  one  moiety, 
and  the  other  went  to  his  children,  and  so 
e  oonverso  i  but  if  he  died  without  either  wife 
or  issue,  the  whole  was  at  his  own  disposal. 
The  shares  of  the  wife  and  children  were 
called  their  reasonable  parts ;  and  the  writ 
de  rathnebiVt  paste  bonorum  was  given  to 
recover  them.  This  law  has  been  altered 
by  imperceptible  degrees,  and  the  deceased 
may  now  by  will  bequeath  the  whole  of  his 
goods  and  chattels.    2  Step.  Cam.  227. 

PARTES  FINIS  NIHIL  HABUERUNT,  &c. 
(the  parties  to  the  fine  had  nothing,  &c.),  an 
exception  taken  against  a  fine  levied*  3 
Hep*  88. 

Partem  aUqwan  resith  mtetUgere  memo  potest, 
antequam  totum,  itsrum  atqua  itenan  per-' 
legerit.  3  Co.  69.-KNo  one  can  rightly 
understand  any  part  until  he  has  reaid  the 
whole  again  and  again.) 

Parts  qadcmms  mUgrasUe  sablatd  tottUar 
/otam.  3  Co.  4U— (An  integral  part  being 
taken  away,  the  whole  is  taken  away.) 
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PARTIAL  LOSS.    See  Abandommbnt. 

PARTICEPS  CRIMINIS,  a  partner  iq  crime. 

Particwes  plures  $unt  quasi  unum  corpus,  in  eo 
quodunum  jus  kabeut,  et  oportet  quod  corpus 
sit  integrum  et  quod  imnuM  parte  sit  defecius, 
Co.  Lit.  164. — (Many  partners  are  aa  one 
bo«ly,  ioasmuAh  as  they  have  one  ri>|^ht,  and 
it  is  necessary  that  the  body  be  perfect,  and 
that  there  be  a  defect  in  no  part.) 

Pariicipes,  quasi  partis  capaces,  sive  partem 
capientes,  quia  res  inter  eas  est  commums^ 
rations  pUaiuM  personarum.  Ibid.  146,  ^,— 
(Partners  as  it  were,  "  partis  rapaces'*  or 
**  partem  capientes,"  because  the  ihinip  is 
common  to  them,  by  reason  of  their  being 
many  persons). 

PARTICULAR  ESTATE,  that  interest  which 
is  i^anted  out  of  a  larger  estate,  which  then 
becomes  an  expectancy  either  in  reversion 
or  remainder. 

PARTICULAR  LIEN,  a  right  of  retuning 
possession  uf  a  chattel  from  the  owner,  untU 
a  certain  claim  upon  it  be  satisfied. 

PARTICULAR  OF  BREACHES.  Where 
the  ejectment  was  brought  for  a  forfeiture, 
the  court  or  a  Jud^e,  upon  application,  will 
order  the  lessor  of^the  plaintiff  to  give  the 
defendant  a  particular  of  the  covenants  and 
breaches,  &c.,  on  which  he  means  to  insist 
that  the  defendant  has  forfeited  his  term, 
and  that  he  shall  not  be  allowed  to  give 
evidence  at  the  trial  of  anything  not  con- 
tained in  those  particulars. 

PARTICULAR  OP  OBJECTIONS  TO  PA- 
TENT. The  act  for  amending  the  law  of 
patents,  6  &  6  Wm.  IV.,  c.  83,  §  5,  enacts, 
**  that  in  any  action  brought  against  any 
person  for  iorringin^  any  letters  patent,  the 
defendant  in  pleadmg  thereto  shall  give  to 
the  plaintiff,  and  in  any  sdre  fadtts  to  re- 
peal such  letters  patent,  the  plaintiff  shall 
file  with  bis  declaration,  a  notice  of  any 
objections  on  which  be  means  to  rely  at  the 
trial  of  such  action  {  and  no  objection  shall 
he  allowed  to  be  made  in  behalf  of  such 
defendant  or  plaintiff  respectitely  at  such 
trial,  unless  he  prove  the  ol>jections  stated 
in  such  notice:  provided  always,  that  it 
shall  and  may  be  lawful  for  any  Judge  at 
chambers,  on  summons  served  by  such  de- 
fendant or  plaintiff  on  snch  plaintiff  or  de- 
fendant resji^ctively,  to  shew  cause  why  he 
should  not  be  allowed  to  offer  other  objec- 
tions whereof  notice  shall  not  have  been 
given  as  aforesaid,  to  rive  leave  to  offer 
such  objections  on  such  terms  as  to  such 
Judge  shall  seem  fit." 

If  a  defendant  omit  to  deliver  the  parti- 
culars with  his  plea  on  pleading,  as  required 
by  the  statute,  the  court,  if  they  l>e  satisfied 
on  the  merits,  will  grant  him  leave  to  plead 
de  navOf  and  to  deliver  the  objections  with 
the  new  plea.    Chit,  Arch.  Prae,  1031. 

PARTICULAR  OF  PAYMENT.  Where  a 
defendant  pleads  payment,  a  plaintiff,  ac- 
cording to  a  decision  of  the  Court  of  Com- 
mon Pleas,  may  obtain  particulars  of  the 
payments  relied  upon,  on  an  affidavit  stating 
that  he  cannot  safely  go  to  trial  without 


them.    Ireland  v.  Thowasont  4  Biag.,  N.  C. 
716. 

PARTICULAR  OF  PREMISES,  &€.  A 
defendant,  if  there  he  any  reasonable  doabt 
as  to  the  lands,  &c.,  for  which  an  cjectnest 
was  brought,  may  take  out  a  sooiBOOt 
before  a  Judge,  and  olitain  an  order  calliaf 
upon  the  plaintiff  to  give  him  a  bill  of  par* 
ticnlars.  The  court  or  a  Judge  may  tho 
order  the  defendant  to  give  a  particohr  of 
the  premises  for  which  he  defends. 

PARTICULAR  OF  RESIDENCE.  Where 
the  lessor  of  a  plaintiff  is  unknowa  to  s 
defendant,  the  latter  may  call  for  a  put!. 
cular  of  his  residence  or  place  of  abode 
from  the  opposite  attorney,  and  if  he  refsie 
to  give  it,  or  give  a  fictitious  account  of  • 
person  who  cannot  be  found,  the  coart  ori 
Judge  will  stay  proceedings  until  secoritf 
be  given  for  costs. 

An  attorney  may  in  general  be  compdM 
by  a  court  or  a  Judge  to  disclose  the  pltee 
ot  his  client's  residence,  if  the  applicadoo 
be  made  in  the  eariy  stage  of  a  caose,  bst 
be  cannot  be  compelled  to  disclose  the  phee 
of  his  client's  residence  after  verdict. 

PARTICULAR  OF  SET-OFF.  Where  • 
defendant  pleads  a  set-off,  the  plaintiff  mij 
obtain  a  particular  of  the  set-off  in  the  sune 
cases  as  a  defendant  would  be  entitled  to  it, 
if  the  matter  so  set-off  were  declared  apoo; 
and  if  the  defendant  in  such  a  case  do  sot 
deliver  a  bill  of  particulars  witlua  the  tine 
limited  in  the  Judge's  order  for  that  porpose, 
he  will  not  be  allowed  to  give  evideoce  of 
his  set-off  at  the  trial. 

PARTICULAR  OF  THE  PLAINTIPPS 
DEMAND.  In  cases  where  the  declantioB 
contains  indebitatus  counts,  R.  T.,  1  f^n- 
IF.,  r.  6,  orders,  "that  with  every  deds- 
ration,  if  delivered,  or  with  the  notice  of 
declaration,  if  filed,  containing  consti  of 
indebitatus  assumpsit  or  debt  on  simple  rot- 
tract,  the  i>laintiff  shall  deliver  full  partics- 
lars  of  his  demand  under  those  cooodi 
where  snch  particulars  can  be  conpriscil 
within  three  folios  s  and  where  the  lasie 
cannot  be  comprised  within  three  folios,  be 
shall  deliver  such  a  statement  of  the  astoit 
of  his  claim,  and  the  amoimt  of  the  son  or 
balance  which  he  claims  to  be  doe  ss  nsr 
l>e  comprised  within  that  number  of  f^ilioi.'' 
It  is  further  ordered,  "  that  if  anv  declsn* 
tion  or  notice  shall  be  delivered  witbost 
such  particulars  or  such  statement  ss  afore- 
said, and  a  Judge  shall  afterwards  onleri 
delivery  of  particulars,  the  plaintiff  shiU 
not  be  allowed  any  costs  in  respect  of  sny 
summons  for  the  purpose  of  obtaiohig  sack 
order,  or  of  the  particulars  he  may  after- 
wards deliver.  And  that  a  copv  of  ^ 
particulars  and  also  particulars  (if  say)  of 
the  defendant's  set-off  shall  be  amiex«l  by 
the  pluntiff's  attorney  to  every  record  it 
the  time  it  is  entered,  with  the  Judge's 
marshal." 

Where  the  declaration  contuns  speciij 
counts,  it  may  be  laid  down  as  a  gn^ 
rule,  that  in  all  actions  in  whidi  the  plsiBti& 


PAR 


(493) 


PAR 


does  not  specify  in  the  declaration  the  par- 
ticulars of  hii  cause  of  actioo,  a  Judge*  upon 
sammoDS,  will  make  an  order  upon  bim  to 
give  the  defendant  the  particulars  in  writings, 
and  that  all  proceedings  be  stayed  in  the 
meanwhile. 

In  actions  for  tarU,  it  is  generally  the 
prsctice  to  refuse  particulars  of  demand, 
which  in  most  cases  are  comprised  in  the 
declaration.  But,  under  circomstsnces,  a 
Jad^  will  in  such  actions,  compel  a  delivery 
of  particulars,  if  there  be  an  affidavit  slating 
that  the  defendant  does  not  know  for  what 
the  plaintiff  is  proceeding. 

By  R.  H.,  2  Wm.  IV.,  r.  47, ''  a  summons 
for  particulars  and  order  thereon  may  be 
obtaiaed  by  a  defendant  before  appearance, 
sod  may  l>e  made,  if  the  Judge  think  fit, 
without  the  production  of  anv  affidavit,  or 
after  deckration,  and  before  plea  pleaded." 
A  Judge  may  make  an  order  at  any  time 
before  the  trial.  The  term  of  pleading 
iisaably  will  generally  be  imposed  on  a  de- 
feodaot  by  the  order,  unless  expressly  waived 
in  writing  by  the  plaintiff's  attorney.  The 
order  operates  as  a  stay  of  proceedings  from 
the  time  of  its  service  till  the  particulars 
have  been  delivered.  The  particulars  must 
be  explicit,  and  should  specifjr  items,  dates, 
sod  amounts.  If  they  be  incorrect,  the 
party  who  delivered  them  m»y  have  leavo  to 
amend  them  {  or  if  not  sufficiently  explicit, 
the  other  party  may  take  out  a  summons, 
and  obtain  an  order  for  better  particulars. 

By  R.  H.,  2  fFm.  IK,  r.  1,  §  48,  "a  de- 
fendant shall  be  allowed  the  same  time  for 
pleading  after  the  delivery  of  particulars 
under  a  Judge's  order,  which  he  had  at  the 
return  of  the  summons;  nevertheless  judg- 
ment shall  oot  lie  signed  till  the  afternoon 
of  the  day  after  the  delivery  of  the  particu- 
lars, unless  otherwiie  ordered  by  the  Judge." 

At  the  trial,  the  party  who  delivered  the 
particulars  will  be  confined  in  his  proof 
to  the  items  therein  contained,  but  if  it 
appear  froni  the  defendant's  evidence,  that 
be  is  entitled  to  recover  for  items  not  in- 
cinded  in  the  bill,  he  shall  recover  them. 
PARTICULAR  TENANTS,  aUenatum  by, 
when  they  convey  a  greater  estate  than  the 
law  entitles  them  to  make,a  forfeiture  ensures 
tu  the  person  in  immediate  remainder  or  re- 
venion.  As  if  a  tenant  for  his  own  life  alien 
by  feoffment  for  the  life  of  another  or  in  tail 
or  in  fee ;  these  being  estates  which  either 
most  or  may  last  longer  than  his  own,  his 
creating  them  is  not  only  beyond  his  power, 
and  inconsistent  with  the  nature  of  nis  in- 
terest, but  is  also  a  forfeiture  of  his  own 
particular  estate  to  him  in  remainder  or 
reversion,  who  is  entitled  to  enter  im- 
mediately. 

The  same  law  which  Is  thus  laid  down 
with  regard  to  tenants  for  life,  holds  also  with 
respect  to  all  tenants  of  mere  chattel  in- 
terests. 

This  forfeiture  differs  materially  from  for- 
feiture by  breach  of  condition  in  deed,  for  in 
that  case  the  reversioner  is  in  as  of  his  former 


seisin,  and  consequently  not  only  the  estate 
of  the  tenant  himself,  hut  all  interests  derived 
out  of  it  (even  though  derived  before  the 
forfeiture)  are  defeated ;  but  in  case  of  such 
forfeiture  hv  particular  tenants,  all  legal 
estates  by  them  created  (ns  if  tenant  for 
twenty  years  grant  a  lease  for  fifteen),  and 
all  charges  by  him  lawfully  made  on  the 
lands,  shall  he  good  and  available  in  law.  1 
Step.  Com,  429. 
PARTIES,  a  number  of  persons  concerned  in 
anv  business  affair ;  litigants. 

The  parlies  to  an  action  at  law  are  called 
in  real  actions  demandant  and  tenant,  and  in 
personal  actions  plaintiff  and  defendant,  and 
so  in  suits  in  equity,  but  the  plaintiffs  in  an 
engrossed  bill  are  called  orators  and  oratrixes. 
In  appeals  they  are  called  appellant  and 
respondent. 

The  order  in  which  the  parties  to  a  con- 
veyance are  set  out,  is  as  follows:  1.  Tbe 
owner  of  the  legal  inheritance ;  2.  Persona 
having  equitable  or  beneficial  interests  in  the 
inheritance ;  3.  Persons  possessed  of  chattel 
interests ;  4.  The  releasee ;  5.  TVustees  for 
the  releasee. 

In  criminal  causes  they  are  the  prosecutor 
and  the  prisoner  or  defendant. 
PARTITION,  the  act  of  dividing. 
PARTITION,  biU  for   «,  a  proceeding  in 
Chancery  which  resembles  the  action  com- 
muni  dwidendo  of  the  civil  law. 

Partition  is  of  common  right  between  par- 
ceners. Joint-tenants,  and  tenants  in  com- 
mon. 

It  is  an  original  hill,  and  is  filed  for  the 
purpose  of  obtaining  the  Judgment  of  the 
court  as  to  the  rights  of  parties,  and  the 
proportions  to  which  they  are  entitled  under 
a  partition,  and  afterwards  to  procure  a 
division  of  such  proportions.  Whatever  is 
capable  of  division  may  be  the  subject  of 
partition. 

The  decree  directs  a  partition  and  a  com- 
mission to  issue  to  divide  the  estate,  and 
empowers  the  commissioners  to  examine 
witnesses,  and  reserves  further  directions 
and  costs  until  the  return  of  the  commis- 
sion. Each  party  appearing  by  a  separate 
solicitor  Is  entitled  to  name  four  persons  as 
commissioners,  but  to  save  expence  it  is 
usual  for  the  parties  to  agree  upon  two  per- 
sons to  act  as  commissioners,  who  are 
generally  either  surveyors,  engineers,  or 
other  scientific  persons  according  to  the 
nature  of  the  property  to  be  dividea. 

The  commission  is  made  returnable  im- 
mediately, and  unlike  a  commission  to  exa- 
mine witnesses,  it  may  be  executed  in  or 
ivithin  twenty  miles  of  London.  Neither 
the  commissioners  nor  their  clerks  are  sworn. 
They  allot  the  estates  and  make  their  return 
in  nature  of  a  report,  which  is  accompanied 
by  a  plan  of  the  estate  drawn  on  parchment 
or  vellum. 

Every  part  of  the  estate  needs  not  be 
divided.  If  there  be  three  houses,  it  would 
not  be  right  to  divide  every  house,  for  that 
would  be  to  spoil  them  j  but  some  recom- 
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pense  b  to  be  made,  either  by  a  turn  of 
money  or  rent  for  owelty  of  partition  to 
those  that  have  the  hunses  of  least  value. 

The  party  issuing  the  commission,  moves 
after  its  return  to  confirm  it  by  orders  mn 
and  absolute,  and  the  cause  b  set  down  for 
hearing  on  certificate,  and  brought  on  in  the 
usual  way,  and  an  order  is  made  for  a  con- 
veyance of  the  estates  as  allotted,  according 
to  the  certificate  of  the  commissioners. 

The  costs  of  bsuing,  executing,  and  con- 
firming the  commbsion  are  borne  by  the 
parties  in  proportion  to  the  value  of  their 
respective  interests,  but  no  costs  of  the  sub- 
seouent  proceedings  are  allowed. 

By  41  Geo.  in.,c.  109,  $  16,  it  b  enacted, 
that  it  shall  be  lawful  for  the  commissioners 
in  inclosnre  acts,  upon  the  request  in  writing 
of  any  joint  tenants,  coparceners,  or  tenants 
in  common,  or  any  or  either  of  them,  or  of 
the  husbands,  guardians,  trustees,  com- 
mittees, or  atiomies  of  such  as  are  under 
coverture,  minors,  lunatics,  or  under  any 
other  incapacity,  or  absent  beyond  seas  to 
make  partition  or  division  of  the  estates,  and 
allotments  to  such  of  the  said  owners  or 
proprietors  who  shall  be  entitled  to  the 
same  as  joint-tenants,  coparceners,  or 
tenants  in  common,  and  to  dlot  the  same 
accordingly  in  severalty. 

PARTITION,  deed  qf,  a  primary  or  original 
conveyance  between  two  or  more  joint- 
tenants,  coparceners,  or  tenants  in  common, 
where  they  agree  to  divide  the  lands  held 
among  them  in  severalty,  each  taking  a  dw* 
tinct  part.  Here,  as  they  all  hold  pro  tii- 
divieo  or  promiscuously,  it  is  necessary  that 
ihey  all  mutually  convey  and  assure  to  each 
other  the  several  estates,  which  they  are  to 
take  and  enjoy  separatelv.  The  partition 
must  now  be  by  deed,  and  it  is  not  to  imply 
any  condition  in  law.  8  A-  9  Vict,,  c.  106, 
§4  4,  6. 

In  Kent,  where  the  land  b  of  gavelkind 
tenure,  they  call  these  partitions  ekifting^ 
from  the  Saxon,  fA|/lfim,  to  divide;  hereisetre, 
Lat. 

PARTITION,  forit  of,  abolbhed  by  3  &  4 
Wm.  IV.,  c.  27,  §  36. 

PARTNER,  partaker,  sharer ;  one  who  has 
part  in  anything ;  associate. 

PARTNERSHIP,  in  its  comprehensive  sense, 
an  agreement,  voluntarily  entered  into  bv 
two  or  more  persons,  to  unite  their  capitsf, 
labour,  and  skill,  all,  or  either  of  them,  in 
the  advancement  and  protection  of  fair  and 
open  trade,  or  of  any  other  lawful  purpose, 
dividing  proportionabiy  among  themselves 
the  profit  or  loss  arbing  therefrom. 

Every  person  can  contract  a  partnership. 
Married  women,  however,  are  legally  in- 
capable of  this  contract,  and  although  they 
are  frequently  entitled  to  shares  in  banking 
houses  and  other  mercantile  concerns,  under 
positive  covenants,  their  husbands  become 
partners  in  their  stead.  And  an  infant  part- 
ner will  be  entitled  to  all  the  benefits,  al- 
though not  liable  for  the  losses,  if  he  avail 
himself  of  his  minority;  but  if,  on  attaining  I 


majority,  he  do  not  disaffirm  thepartaenldp, 
he  b  responsible  on  contracts  sabseqaenttj 
made  by  the  firm* 

Partnerships  are  dther  public  or  pritite. 
Public  partnerships  are  usually  deDomiuaed 
companies  or  societies.  They  consiflt  of  a 
large  number,  definite  or  indefinite,  of  joint 
undertakers,  who  have  joined  themselia  to 
carry  on  some  important  matter.  Some  of 
them  are  incorporated  by  letters  patent,  u 
the  East  India  Company,  or  by  act  of  Pir- 
liament,  as  the  Bank  of  Boglaod,  whik 
others  are  unincorporated,  as  most  of  the  fire 
and  life  insurance  companies,  and  are,  in 
fact,  ordinary  partnerships,  the  laws  respect- 
ing which  are  the  same.  They  usually,  bow* 
ever,  divide  their  capital  into  shares,  esch 
partner  holding  one  or  more  of  them  ap  to 
a  certun  restricted  number,  trassfenbk 
under  certain  regulations;  the  bnsinejib 
intrusted  to  ofiicers,  generally  under  the 
superintendence  of  directors,  elected  fron 
the  general  bodjr,  for  whose  transactiooa  tb 
whole  company  b  responsible. 

The  Queen  can  charter  a  society,  or  pib- 
lic  company,  for  the  advantage  of  trsde,  bat 
not  for  a  total  restraint  thereof.  A  royii 
charter  b  necessary  to  enable  a  conpsov  to 
hold  lands,  to  have  a  common  seal,  and  to 
enjoy  the  other  privileges  of  a  torporstioD. 
Trading  companies  sometimes  obtaio  scti  of 
Parliament,  which  confer  exclusive  prifile^i 
not  grantable,  according  to  the  prioctples  of 
the  common  law,  by  the  Qneen's  cbsrter. 
A  charter  is  sometimes  procured  lofimitifae 
risk  of  the  partners,  for  when  soeieUet  an 
incorporated,  the  members  are  liable  to  tbe 
extent  of  their  shares  only,  but  when  nnio- 
cornorated,  their  liability  is  unlimited. 

The  public  incorporated  tradiag  eompi- 
nies  are  not  partnerships,  within  the  \tp^ 
principles  governing  those  privately  sod 
voluntarily  formed  by  individuab.  Ib  inch 
public  companies,  whose  trade  is  carried  ob 
under  the  corporate  name,  the  memben,  u 
such,  are  not  subject  to  the  bankmpt  Iswi, 
except  in  the  case  of  railway  eoDpasies, 
under  9  &  10  Vict.,  c.  28 ;  nor  are  ther 
Ibble  in  their  Indiridual  capacities ;  nor  tbe 
one  for  the  debts  or  engagements  of  tbe 
others;  in  shon,  they  are  only  Ibble  opoft  tbe 
trade,  and  contracts'carried  on  and  msde  is 
the  corporate  character,  to  the  extent  of  tbdf 
respective  share  or  interest  in  the  joint  stock. 

Private  partnerships  are  contracted  bj  tbe 
mere  consent  of  the  parties,  no  charter  or 
license  being  necessary.  Consent  msy  ^ 
expressly  testified  by  articles  of  copartiier- 
ship,  or  positive  agreement;  or  may  be  io- 
plied  from  the  acts  and  conduct  of  tbe  par- 
ties, which  b  as  effective  as  one  that  » 
express.  And  persons  having  a  idv^<>>|J°! 
terest  in  the  profits  of  any  business  carrHd 
on  by  them,  or,  appearing  ostensibly  ss  jouit 
traders,  are  to  be  recognised  and  tretiM 
as  partners  by  the  world,  whatever  toMfvt 
the  nature  of  the  agreement  under  wbicb 
they  act,  or  whatever  motive  or  indoceoeaJ 
may  prompt  them  to  such  an  exhibitioo* 
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It  ii  10  essentially  necessary  that  the  par- 
ties exercise  their  choice  freely  and  Toiunta- 
rily,  that  the  Joint  donees,  or  jotnl  lejnitees,  of 
one  and  tbe  same  ihin^,  or  those  chaocinff, 
throajfh  other  causes,  to  hold  somethini^  undU 
Tided  between  them,  to  be  posseased  in  com- 
iDon,  without  any  mutual  agreement,  cannot 
be  treated  as  partners,  for  they  bold  not  by 
force  of  their  own  free  election ;  nor  can  the 
execators  and  representatives  of  deceased 
panners,  in  their  repreaentative  characters, 
be  deemed  partners :  a  community  of  inte- 
rest, however,  exists  between  them  and  the 
lorririog  partners,  until  the  aflfairs  of  the 
coQcem  are  wound  up.  And  one  partner 
cannot  introduce  a  stranger  into  the  concern 
88  a  partner,  without  the  consent  of  the  rest, 
although  he  has  a  right  to  charge  his  own 
Qodivided  interest  to  any  extent  he  pleases 
in  favoor  of  such  stranger. 

A  partnership  may  be  limited  to  a  par- 
ttcolar  transaction  or  branch  of  business, 
without  comprehending  all  the  adventures 
in  which  any  partner  may  have  embarked. 
And  where  this  limitation  is  distinctly  de- 
fined, and  in  the  absence  of  any  power, 
expressed  or  implied,  enabling  a  part  of  tbe 
firm  to  bind  the  whole  to  the  responsibility 
of  aov  new  project,  it  is  not  competent  for 
any  short  of  the  whole  partnership,  to  em- 
hark  the  firm  in  any  undertaking  not  con- 
templated by  the  original  contract.  Each 
partner  has  a  right  to  hold  his  copartners  to 
the  specified  purposes  of  their  union,  whilst 
tbe  partnership  continues,  and  not  to  rest 
upon  indemnities  with  respect  to  what  he 
has  not  contracted  to  engage  in,  and  such 
diisatbfied  partner  cannot  be  compelled  to 
part  with  his  shares,  although  he  may  sell 
tbem  for  double  what  he  originally  gave  for 
them ;  his  principal  reason  for  keeping  tbem 
may  be  that  the  partnership  concern  should 
be  carried  on  according  to  tbe  contract. 
The  original  contract,  and  the  loss  which  his 
partners  would  suffer  by  a  dissolution,  is  his 
tecnrity  that  it  shall  be  so  carried  on  for  bim 
and  them  beneficially,  and  with  augmented 
improvement  in  the  value  of  his  and  their 
tbares. 

Articles  of  partnership  are  most  usually 
entered  into  by  the  partners  at  the  time  of 
their  janction,  by  the  terms  and  stipulations 
of  which  the  concern  is  regulated,  and  the 
rights,  duties,  and  obligations  of  the  part- 
ners, inier  se,  defined  and  enforced ;  and 
sQcb  terms,  &c.,  cannot  be  impeached  unless 
they  interfere  with  or  contravene  any  rule 
or  principal  of  law. 

In  the  absence  of  any  express  agreement, 
the  partnership  is  regulated  by  tbe  contract 
implied  by  law  from  the  relation  of  the 
parties.  And  where  a  partnership  is  con- 
stituted by  the  mere  act  of  trading  jointly, 
each  person  so  trading,  although  liable  to 
creditors  for  the  whole  amount  of  the  losses, 
is  only  responsible,  imter  se,  fur  liis  own  pro- 
portion of  them,  and  each  will  be  considered, 
u  to  the  profits,  as  equally  interested,  un- 
less the  contrary  appear. 


Partners  are  ordinarily  divided  as  fol- 
lows: 1,  ostensible  partners;  2,  nominal 
partners  ;  3.  dormant  partners,  which  see. 

At  law  there  are  several  actions  which  it  is 
competent  to  a  partner  to  bring  against  per- 
sons who  are  jointly  engaged  with  him  in 
trade:  account,  covenant,  assumpsit,  and 
trover  are  severally  adapted  to  the  adjust- 
ment of  partnership  differences.  Besides  the 
legal  remedies,  relief  is,  in  most  cases,  of 
partnership  dissensions,  administered  in  a 
court  of  eauity. 

A  dissolution  of  a  partnership  may  take 
place, 

1 .  By  the  act,  or  agreement,  or  consent  of 
the  parties,  including  all  eases  where  the 
partnership  is  merely  at  will,  or  is  for  a  pre- 
scribed period,  which  expires  by  efflux  of 
time  or  otherwise,  accoitling  to  its  own 
limitation,  or  Is  voluntarily  dissolved  by 
mutual  consent  within  the  prescribed  or 
limited  period. 

2.  By  the  decree  of  a  court  of  equity, 
which  may  be  from 

(a)  Causes  arising  subsequently  to  the 
formation  of  the  contract,  founded  upon  the 
alleged  misconduct,  or  fraud,  or  violation  of 
duty  of  one  partner,  or,  from 

(b)  Caiues  arising  subsequently  to  the 
formation  of  the  contract,  where  no  blame, 
laches,  or  impropriety  of  conduct  necessarily 
attaches  to  any  of  the  partners,  as  iH  health, 
sudden  incapacity,  insanity. 

3.  By  mere  operation  <tt  law;  as 

(a)  By  the  change  of  the  state  or  con- 
dition of  one  or  more  of  the  partners. 

(b)  By  tbe  transfer  of  the  property  of 
one  or  more  of  tbe  partners  by  their  own 
act  or  by  the  act  of  the  law. 

(c;  By  the  bankruptcy  and  insolvency 
of  one  or  more  of  the  partners. 

(d)  By  a  public  war  between  the  coun- 
tries of  which  tbe  partners  are  respectively 
subjects. 

(e)  By  the  death  of  one  or  more  of  the 
partners.  Consult  CoUyer,  Gow,  or  Story 
on  ••  Partnership,** 

PARTNERSHIP  PROPERTY.  There  is  not 
any  difference  whether  the  partnership  pro- 
perty, held  for  the  purposes  of  the  trade  or 
business,  consists  of  personal  or  movable 
property  or  of  real  or  immovable  property, 
or  of  both,  so  far  as  their  ultimate  rights  and 
interest^  are  concerned.  It  is  true,  that  at 
law,  real  or  immovable  property  is  deemed 
to  belong  to  the  person  in  whose  name  the 
title  by  conveyance  stands.  If  it  is  in  tbe 
name  of  a  stranger,  or  of  one  partner  only, 
he  is  deemed  the  sole  owner  at  law ;  if  it  is  in 
the  names  of  all  tbe  partners,  or  of  several 
strangers,  they  are  deemed  joint-tenants,  or 
tenants  in  common,  according  to  the  true 
interpretation  of  the  terms  of  the  convey* 
ance.  But,  however  the  title  may  stand  at 
law,  or  in  whose  name  or  names  soever  it 
may  be,  tbe  real  estate  belonging  to  tbe 
partnership  will  in  equity  be  treated  as 
belonging  to  the  partnership,  like  its  per- 
sonal funds,  and  disposable  and  distributable 
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Accordingly;  and  the  parties  in  itliose  names 
it  stands  as  owners  of  tbe  iegpal  title  will  he 
held  to  he  tnidtees  of  the  partnership,  and 
accountahle  accordingly  to  the  partners, 
according  to  their  severel  shares,  rij;hts,  and 
interests  in  the  partnership,  as  ees^tits  que 
trutt  or  beneficiaries  of  the  same.  Hence, 
in  equity,  in  case  of  the  death  of  one  part- 
ner, there  is  no  survivorship  in  the  real  e;itate 
of  the  partnership,  but  his  share  will  go  to 
hisproper  representatives. 

To  which  representatives  (real  or  per- 
sonal) the  realty  will  go  is  a  vexed  point, 
which  is,  however,  amply  dbcussed  in 
CoUyer  im  Partnership,  82. 

PART  OWNERS  or  QUASI- PARTNERS 
jl^iuist-afsocfes],  joint  o^vners,  or  tenants 
in  common,  who  have  a  distinct,  or  at  least 
an  independent,  although  an  undivided  in- 
terest in  the  property;  and  neither  can 
transfer  or  dispose  of  the  whole  property,  or 
act  for  the  others  as  partners  can  in  relation 
thereto ;  bat  merely  for  his  own  share,  and 
to  the  extent  of  his  own  several  right  and 
interest. 

PARTURITION.    See  Dblivbrt. 

Partus  e»  Ugitmo  tkoro  non  certhu  noscit 
matrem  quam  aenitorem  suurn*  Fortescae,  42. 
—(The  offspring  of  a  legitimate  bed  knows 
not  his  mother  more  certainly  than  his 
father.) 

Partus  syuUur  ventrem,  2  Bl.  Com.  390.— 
CHie  offspring  follows  the  dam.) 

Parum  djfferunt  qufs  re  concordant.  2  Bulst. 
86. — (Things  which  agree  in  substance  differ 
but  little.) 

Parum  est  latum  esse  senientiam  nisi  mandetur 
ewecutioni.  Go.  Lit.  289. — (It  is  not  enough 
that  sentence  be  given  unless  it  be  carried 
to  execution.) 

Parum  proficit  scire  quid  fieri  debet,  si  non  cog» 
noseas  qwmodo  sitfacturum.  2  Inst.  503. — 
(It  avaus  little  to  know  what  ought  to  be 
done,  if  you  do  not  know  how  it  is  to  be 
done.) 

PARTV-JURV,  a  jury  made  up  of  half 
foreigners  and  half  natives. 

PARTY- WALL,  a  ivall  that  separates  one 
house  from  the  next. 

The  common  use  of  a  wall  separating 
adjoining  lands  belonging  to  different  owners 
is  primi facie  evidence  that  tbe  wall  and  tbe 
laud  on  which  it  stands  belong  to  the  owners 
of  those  adioining  lands,  in  equal  moieties, 
as  tenants  m  common.  If  a  house  or  office 
be  separated  from  other  premises  by  a  wall, 
and  that  wall  belongs  to  tbe  owner  of  the 
house  or  office,  he  is  of  common  right  bound 
to  repair  it;  and  an  action  will  lie  against 
him  ror  not  doing  it. 

The  Building  Act  does  not  make  a  party 
wall  common  property.  Woodf.  Land,  and 
Ten.  673. 

PARVISE,  an  afternoon's  exercise  or  moot 
for  the  instruction  of  voung  students,  bear- 
ing the  same  name  originally  with  the  Par" 
tisia  of  Oxford.  Selden*s  notes  on  Fortesque, 
c.  51. 

PAS,  precedency ;  right  of  going  foremost. 


PASOH  [pasakk,  Heh.l,  the  paasover. 

PASCHA  (;LAUSUM,  the  octaves  of  Easter 
or  Low  Sunday,  which  closes  that  sdem- 
nity. 

PASCHA  FLORIDUM,  tbe  Sunday  before 
Easter,  called  Palm  Sunday. 

PASCHAL  RENTS,  yeariy  tributes  pud  by 
the  clergy  to  the  bishop  or  archdeacoa  at 
their  Easter  visitations. 

PASCUA,  a  particular  meadow  or  pastore 
ground  set  apart  to  feed  cattle. 

PASCUAGE,  the  grasing  or  pasturing  of 
cattle. 

PASNAGE  or  PATHNAGB  IN  WOODS. 
&c.    See  Pannaob. 

PASSAGE,  a  way  over  water. 

PASSAGIO,  an  ancient  writ  addressed  to  the 
keepers  of  the  ports  to  i^ermit  a  oian  to  pan 
over  sea,  who  nad  the  king's  leave.  Bee. 
Orig.  193. 

PASSAGIUM  REGIS,  a  voyage  or  expeditisB 
to  the  Holv  Land,  when  made  by  the  kiap 
of  England  in  person.    CoweU. 

PASSATf )R,  he  who  has  the  interest  or  coa- 
mand  of  the  passage  of  a  river ;  or  a  lord  to 
whom  a  diitv  is  paid  for  passage. 

PASSENGERS,  individuals  conveyed  for  hire 
from  one  place  to  another  on  board  ship. 
Passage  ships  are  those  peculiarly  appropri- 
ated to  the  conveyance  of  passengers.  Tbe 
first  clause  of  5  &  6  Vict.,  c.  107,  repeal* 
the  acts  6  &  6  Wm.  lY.,  c.  53  {  3  &  4  Vict., 
c.  21 ;  and  1  &  2  Vict.,  c.  1 13.  in  part,  la 
some  respects,  passengers  may  be  considered 
as  a  portion  of  the  crew«  They  may  be 
called  on  by  tbe  master  or  commander  of  the 
ship  in  fane  of  imminent  danger,  either  from 
tempest  or  enemies,  to  lend  their  aMitUnce 
for  the  general  safety ;  and  in  the  event  of 
their  declining,  may  be  punished  for  disobe- 
dience.  This  principle  has  been  recognised 
in  several  cases  ;  but  as  the  ailUiority  ariips 
out  of.  the  neceiisiry  of  tbe  case,  it  mn^t  be 
exercised  strictly  within  the  limits  of  tbit 
necessity.  Bogce  v.  BadcUffe,  I  Camp.  68. 
A  passenger  is  not,  however,  bound  to 
remain  on  board  tbe  ship  in  the  boor  of 
danger,  but  may  quit  it  if  he  have  an  oppor- 
tunity ;  and  he  is  not  required  to  take  upon 
himself  any  responsibility  as  to  tbe  coadact 
of  the  ship.  If  he  incur  any  rcsponsibilitf, 
and  perform  extraordinary  services,  in  re- 
lieving a  vessel  in  distress,  he  is  entitled  to 
a  corresponding  reward.  Tbe  goods  of 
passengers  contribute  to  general  average. 
Abbot  on  Shipping,  p.  iii.  c.  10. 

PASSIAGIARIUS,  a  terry-man. 

PASSING-TICKBT,  a  kind  of  permit,  lidajr 
a  note  or  check  which  the  toll-clerks  on 
some  canals  give  to  the  boatosen,  specifykig 
the  hding  for  which  they  have  paid  toU. 

PASSIVE  TRUST,  passive  uses  were  resorted 
to  before  the  Statute  of  Uses,  in  order  to 
escape  from  the  trammels  and  hardships  of 
the  common  law,  the  permanent  division  of 
property  into  \tpl  and  equitable  interests, 
being  clearly  an  invenlioo  to  lessen  tbe  force 
of  some  pre-existing  law*  For  similar  rea- 
sons, equitable  interests  were  after  the  sta- 
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tnte  revived  under  the  form  of  tmsU.  A« 
sach,^  ihey  continued  to  flonritb,  notwith- 
standinfT  {he  $\goal  amelioration  effected  at 
a  later  period  In  the  law  of  tenure,  became 
the  legal  ownership  vai  attended  with  some 
peculiar  inconveniences.  For,  in  order  to 
iruard  a^init  the  forfeiture  of  a  legal  estate 
for  life,  pauire  trusts,  by  settlement,  were 
resorted  to,  and  hence,  trusts  to  preserve 
contingent  remainders;  and  passive  trusts 
were  and  are  created  in  order  to  prevent 
duwer* 

Whtfre  an  active  trust  was  created,  with- 
out defining  the  quantity  of  the  estate  to  be 
taken  by  the  trustee,  the  courts  emleavoured 
to  give,  by  construction,  the  quantity  ori- 
ginally requisite  to  satisfy  the  trust  in  every 
event,  but  if  a  larger  estate  was  expressly 
given,  the  courts  could  not  reject  the  excess*; 
and,  although  the  estate  taken,  whether 
cxpresslv  or  constructively,  might  not  have 
exceeded  th^  origiuisl  $co\k  of  the  trust,  yet, 
if  eventually  no  estate,  or  a  less  estate,  were 
actunllv  %vanted,  the  Itpl  ownership  re- 
mained wholly  or  partially  vested  in  the 
trustee,  as  a  merely  paistve  trustee.  1  Ho^^m 
Ctmv,  1U3. 

PASSPORT,  a  licence  for  the  safe  passage  of 
any  one  from  one  place  to  another. 

Aliens,  by  6  &/ Wm.  IV.,  c.  11,  are  re- 
quired, on  arrival  in  this  country,  to  exhibit 
such  passports  as  they  have,  and  make  a 
declaratiou  of  the  time  and  place  of  their 
landing,  their  names,  the  country  to  which 
they  belong,  and  the  country  from  which 
they  have  come. 

PASTITI UM,  pasture-land.    DomeMdMg. 

Pastor  [mco«  Lat.,  to  feed],  a  clergyman 
who  has  the  care  of  a  flock. 

PASTURE,  ground  on  which  catile  feed. 

It  is  of  two  sorts :  the  one  is  low  meadow 
land,  which  is  often  overflowed,  and  the 
other  if  upland,  which  lies  high  and  dry. 
See  Common. 

PASTUS,  the  procuration  or  provision  which 
tenants  were  bound  to  make  for  their  lords 
at  certain  times,  or  as  often  as  they  made  a 
progreaa  to  their  lantls.  It  was  often  con- 
verted into  money. 

PATENT  AMBIGUITY,  a  doubt  that  is  ap- 
parent upon  the  face  of  an  instrument. 

PATENT  Letters.  See  Lbttkrs  Patent. 

PATENTEE,  one  who  hus  a  patent. 

PATENT  RIGHT,  the  exclusive  privilege  of 
selling  and  publishing  particular  contrivances 
of  art. 

PATENT  ROLLS,  registers  in  which  letters 
patent  are  recorded. 

Pttier  ett  mem  wuptw  demmutroMt.  Co.  Lit. 
123.— (He  is  the  father  whom  the  nuptials 
indicate.) 

Peaer  et  maief  H  puer  nuU  una  caro, — (The 
father,  mother,  and  son  are  of  one  flesh.) 

PATERNITY.  It  becomes  a  question,  when 
a  widow  marries  immediately  after  the  death 
of  her  husband,  and  she  be  delivered  of  u 
child  at  the  expiration  of  ten  months  from 
the  death  of  the  first  husband,  as  to  the 
paternity  of  the  child. 
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..  ^  Blackstoae  and  Coke  say,  that  if  a  man 
die,  and  his  widow  soon  after  marry  again, 
and  a  child  is  bom  within  such  a  time  as 
that  by  the  course  of  nature  it  might  have 
been  the  child  of  either  husbano,  in  this 
case  he  is  said  to  be  more  than  ordinarily 
legitimate,  for  he  may,  when  be  arrives  at 
years  of  discretion,  choose  which  of  the 
fathers  he  pleases.  But  Hargrave  suj^gests, 
that  the  circumstances  of  the  case,  mstead 
of  the  choice  of  the  issue,  should  determine 
who  is  the  father. 

The  Romans  forbade  a  woman  to  marry 
until  after  the  expiration  often  months  froin 
her  husband's  decease,  which  term  was  pro- 
lunged  to  twelve  by  Gratian  and  Valentinian. 
The  French  code  has  adopted  the  same  rule, 
viz.,  after  ten  months,  it  was  also  estab- 
lished luder  the  Saxon  and  Danish  govern- 
ments. It  was  the  law  in  this  country  until 
the  Conquest.    Bech^M  Med,  Jump.  382. 

Patrem  eeouiiur  sua  pro/r#.— (His  own  issue 
follows  the  father.) 

PATIBULARY  [paiibuium,  Lat.],  belonging 
to  the  gallows. 

PATIBULATED,  hung  on  a  gibbet. 

PATRIA,  the  cotmtry  {  the  men  or  jury  of  a 
neighbourhood. 

Patria  didtur  h  patre,  quia  habet  oommunem 
pairemt  qui  est  pater  pairim,  7  Co.  13. — 
(Country  is  called  from  father,  because  he 
who  is  father  of  his  country,  hsis  a  common 
father.) 

Patria  laboribui  et  expenm  non  debet  fatigari, 
Jenk.  Cent.  6. — (A  jury  ought  not  to  be 
fatigued  by  labours  ana  expenses.) 

PATRIARCH,  the  chief  buhop  over  several 
countries  or  provinces,  as  an  archbishop  is 
of  several  dioceses.    God,  20. 

PATRICIDB,  one  who  has  killed  his  father. 

PATRIMONY,  an  hereditary  estate  or  right 
descended  from  ancestors. 

PATRINUS,  a  godfather. 

PATRITIUS,  an  honour  conferred  on  men  of 
the  first  quality  in  the  time  of  the  English 
Saxon  kings. 

PATRON,  one  who  has  the  disposition  of  an 
ecclesiastical  benefice ;  also,  an  advocate  or 
defender. 

PATRONAGE,  the  right  of  presenting  to  a 
benefice. 

A  disturbance  of  patronage  is  a  hindrance 
or  obstruction  of  a  patron  to  present  his 
clerk  to  a  benefice,  the  remedy  €bc  which  is 
the  real  action  of  guare  impedit, 

Patronumfaciunt  dot,  ediMcatio,  fundus.  Dod. 
Adv.  6.— >(  Dower,  buitaing,^  and  land,  make 
a  patron.) 

PAUPER,  a  poor  man.    See  In  koebu  pau« 

PXRI8. 

PAVAGE,   money  paid  )pwards  paving  the 

streets  or  highways. 
PAVING  ACJTS,  57  Geo.  III.,  c.  29,  com- 

mouly  called  Angelo  Taylor's  Act.    6  &  6 

Wm.  IV.,.  C.50. 
PAWN  or  PLEDGE  [pjgnuiy  a  bailment  of 

goods  by  a  debtor  to  his  cre£tor,  to  be  kept 

till  the  aebt  is  discharged. 
A  mortgage  of  goods  is  in  the  common 

2  b 
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lair  dbttngnUiable  from  a  mere  pawn.  By 
a  morim^e  the  whole  legal  title  passes  con- 
ditionally to  the  mortgagee ;  and  if  the  goods 
be  not  redeemed  at  the  stipaUted  time,  the 
title  becomes  absolute  at  law,  although 
equity  preserres  a  redemption.  But  in  a 
pledge,  a  special  property  only  passes  to  the 
pledgee,  the  general  property  remaintng  in 
the  pledger.  Also,  in  the  ca«e  of  a  pledge, 
the  right  of  the  pledgee  is  not  consummated, 
except  by  possession :  and,  ordinarily,  when 
that  possession  is  relinquished,  the  right  of 
the  pledgee  is  extinguished  or  waired.  But, 
in  the  case  of  a  mortgage  of  personal  pro- 
perty, the  right  of  property  passes  by  the 
conveyance  to  the  pledgee,  and  possession  is 
not  or  may  not  be  essential  to  create  or  to 
support  the  title. 

As  to  things  which  msjr  be  the  subject  of 
pawn.  These  are,  ordinarily,  goods  and 
chattels;  but  money,  debts,  negotiable  In- 
stmmeots,  choses  in  aeUon,  ana  indeed  any 
other  valuable  thuig  of  a  personal  nature^ 
such  as  patent  rights  and  mannscripts,  may 
by  the  common  law  be  delivered  in  pledge. 
It  is  not  indispensable  that  the  pledge  should 
belong  to  tbe  pledger ;  it  is  sufficient  if  it  is 
pledged  with  the  consent  of  the  owner.  By 
tbe  pledge  of  a  thing,  not  only  the  thing  itself 
b  pledged,  but  also  as  accessory  the  natural 
increase  thereof.  If  the  pledger  has  onlv  a 
limited  title  to  tbe  thing,  as  for  life  or  for 
years,  he  may  stUl  pawn  it  to  tbe  extent  of 
bis  title ;  but  when  that  expires,  the  pledgee 
miut  surrender  it  to  the  person  who  succeeds 
to  the  ownership.  See  6  Geo.  IV.,  c.  94, 
and  7^8  Geo.  IV.,  c.  39,  enabling  factors, 
in  certain  cases,  to  pledge  the  goods  of  their 
principals. 

It  is  of  the  essence  of  the  contract  thaV 
there  should  be  an  actual  delivery  of  the 
thing  to  tbe  pledgee ;  for,  until  delivery,  the 
whole  rests  m  an  executory  contract,  how- 
ever strong  may  be  the  engagement  to 
deliver  it,  and  the  pledgee  acquires  no  right 
of  property  in  the  tiling.  But  there  need  not 
be  an  actual  manual  delivery^  as  it  is  suffi- 
cient, if  there  are  any  of  those  acts  or  cir- 
cumstances which,  in  conttruciion  of  law„ 
are  deemed  sufficient  to  pass  the  possession 
of  property,  as  the  Icey  of  a  warehouse.  As 
possession  is  necessary  to  complete  the 
title,  so  by  the  common  law  the  positive 
loss,  or  the  delivery  bade  of  the  possession 
of  the  thing,  with  the  consent  of  the  pledgee, 
terminatea  the  title,  except  it  be  for  a  tem- 
porary purpose  only,  or  as  a  special  baike 
or  agent. 

It  IS  of  tbe  essence  of  the  contracf  that  the 
thing  should  be  delivered  as  a  security  for  some 
debt  or  engagement.  Ic  may  be  delivered 
as  security  for  a  future  debt  or  engagement, 
as  well  as  for  a  past  debt ;  for  one  or  for  many 
debts  and  engagements ;  upon  condition  or 
absolutely ;  for  a  limited  time  or  for  au  in- 
definite period.  It  may  also  be  implied  from 
circumstances,  as  well  as  arise  by  express 
agreement,  and  it  matters  not  what  is  the 
nature  of  the  debt  or  the  engagement.    The 


pledge  b  understood  to  be  a  iemritrfor  the 
whole,  and  for  every  mnt  of  the  debt  or  en- 
gagement. It  a  inmvisibb;  MreiAw  eil 
pignarU  comm. 

As  to  the  pledgee  or  pawnee's  rights  and 
duties.    The  pawnee  acquires,  in  virtue  of 
tbe  pawn,  a  special  property  in  tbe  thing, 
and  IS  entitled  to  the  exclusive  possession  of 
it,  during  the  time  and  for  tbe  objects  for 
which  it  is  pledged.    In  regard  to  the  ex- 
peaces,  whicn  have  been  incurred  by  tlK 
pledgee  about  the  pledge,  if  they  are  neces- 
sary then  the  pledger  is  bomid  fb  rdmbnrse 
them  to  the  pfedj^ee ;  bst  if  they  are  merely 
useful  then  he  is  not  bound  to  reimbnne 
them  unless  iaevrred  by  his  owft  express 
or  imptied  authority.    He  has  a  right  to  sell 
the  pwdge,  when  there  has  been  a  default  ia 
the  pledger,  in  complying  with  tbe  eng^ 
ment.    He  may  file  a  bill  in  equitT  agahitt 
the  pawner  for  a  foreclosure  and  sale,  or  be 
mav  proceed  to   sell  eat  mero  aiola,  upoa 
giving  due  notice  of  his  intention  to  the 
pledger.    If  several  things  be  pledged,  each 
IS    deemed  liable  for  the  wbole  debt  or 
engagemeirt.    And  the  pledgee  may  proceed 
to  sell  them  from  time  to  time,  until  the  debt 
orothereiaim  be  completely  discharged.  Tbe 
possession  of  the  pawn  does  not  suspend 
the  right  to  sue  for  the  whole  debt  or  other 
engagement,  without  selling  the  pawn,  br 
it  Is  only  a  collateral  security.    A  pawnee 
cannot  become  the  purchaser  at  the  sale,    i 
A  pledgee  cannot  alienate  the  property  sb-    j 
solutehr,  nor  beyond  the  title  actually  pes* 
sessed  b^  him,  unless  in  special  cases.    He 
may  deliver  the  pawn  into  tlie  hands  of  a 
stranf^er  for  safe  custody,  without  couMder- 
tion ;  or  he  may  sell  or  asrign  all  his  interest 
in  the  pawn,  or  he  may  convey  the  sameintereit 
conditionallv,  by  way  of  pawn,  to  another 
person,  without  destroying  or  invaiidatiaj; 
bis  security. 

The  fuUowingmles  elnddate  tbe  pruidpla 
u  to  the  pawnee's  title  to  use  the  pawn  : 

(1.)  If  the  pawn  is  of  such  a  nature  that 
the  due  preservation  of  it  requires  some  use, 
there,  such  use  is  not  only  justifiable,  but  it 
is  indispensable  to  the  fiutbiUl  diachiurge  of 
the  duty  of  the  pawnee. 

(2.)  If  the  pawn  is  of  such  a  natme  that 
it  will  be  worse  for  the  use,  such,  for  instaace, 
as  the  wearing  of  clothes,  which  are  deposited 
there,  the  use  is  prohibited  to  tbe  pawnee. 

(3.)  If  the  pawn  is  of  such  a  natve  thai 
the  keeping  is  a  charge  lo  the  pawnee,  as,  if 
it  is  a  cow  or  a  horse,  there  the  pawnee  may 
milk  the  cow  and  use  the  milk,  and  ride  the 
horse,  liv  way  of  recompense  for  tbe  keepb;. 

(4.)  If  the  use  will  be  beneficial  to  the 
pawn,  or  it  is  indifferent,  there  it  seeoi 
that  the  pawnee  mav  use  it. 

(5.)  If  tbe  use  wRt  be  without  any  isjory, 
and  yet  the  pawn  will  thereby  be  exposed  to 
extraordinary  perils,  there  the  use  is  isn- 
pliedly  interdicted. 

The  pawnee  is  liable  for  ordinary  aeg^ 
in  keeping  the  pawn.  He  must  retura  tbe 
pledge  and  ita  incrementSy  if  any,  after  the 
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debt  or  ocktf  d«ty  hM  been  dfacharfed.  He 
noit  render  n  dne  aeconnt  of  lU  the  ineome, 
profilfy  and  ttdfaottn^es  derived  by  bim  from 
the  pledf^,  in  eU  cases  wbere  sueh  an  ac- 
coont  is  witbin  the  sr ope  of  the  bailment. 
As  to  the  plediper's  rights  and  doilea. 
If  the  pledf^e  is  cooreyed,  by  way  of 
mortgage,  and  thus  passes  tbe  legal  title, 
unlew  the  pledi^e  is  redeemed  at  the  stipu- 
lated dme,  the  title  of  the  pletlgee  becomes 
absolute  at  law ;  and  the  pledger  has  only  an 
equitable  right  to  redeem*    If,  bovfwrer,  it^  be 
a  mere  pledge,  as  the  pledger  has  never 
parted  with  the  general  title,  he  may,  at  law, 
redeem,  nolwithstanding  he  haa  not  strictly 
complied  with  the  conditions  of  his  contract. 
If,  when  the  pledger  applies  lo  redeem,  the 
pleilge  has  been  sold  by  the  pledgee,  without 
soy  proper  notiee  to  the  former,  no  tender 
of  the  debt  dne  need  be  made  iMfore  bringing 
ao  action  therefor  i  lor  the  party  has  Inca- 
pscitated  himself  to  comply  with  bii  contract 
to  retnm  the  pawn.   Subject  to  the  pledgee's 
r'^bt,  tbe  owner  has  a  right  to  sell  or  assign 
his  property  in  the  pawn.  As  the  general  pro- 
perty of  goods  pawned  remains  in  the  pawner, 
spd  the  pawnee  has  a  spe^^al  propertjr  only, 
dther  may  maintain  an  action  against  a 
stranger  for  anjr  Injnry  done  to  1%,  or  for  any 
fooverrion  of  it.     Goods  pawned  are  not 
liible  to  be  taken  in  ezecntion  in  an  action 
aeainst  tbe  pawner,  at  least,  not, unless  the 
bailment  is  terminated  by  paymeat  of  the 
debt,  or  by  some  other  extinguishment  of 
the  pawnee's  title,  except  In  case  of  the 
Grown,  and  then  subject  to  tbe  pawnee's 
right.    By  the  act  of  pawning,  the  pawner 
eaters  into  an  Implied  engagement  or  wsr- 
nnty  ihat  he  is  ihe  owner  of  the  property 
ptivned.    The  pawner  is  responsible  for  all 
frauds,  not  only  in  tbe  title  but  in  the  con- 
coction of  the  contract.    The  pawner  must 
reimburse  to  the  pawnee  all  expenses  and 
charges  which  have  been  necessarily  incurred 
by  the  latter  in  tbe  preservation  of  the  pawn, 
even  though  by  some  subsequent  accident, 
these  eMpeneea  and  charges  may  not  liave 
secured  any  permanent  benefit  to  the  pawner. 
The  coDSract  of  pledge  is  put  an  end  to  or 
extinguished, 

(I.)  By  the  full  payment  o€the  debt,  or  the 
discharge  of  the  other  engagements  for  which 
the  pledge  was  given } 

(2.)  6f  the  satisfaction  of  the  debt  in 
any  other  mode,  either  in  factor  by  operation 
of  lawf  as,  for  instance,  by  receiving  other 
goods  in  payment  or  discharge  of  the  debt ; 
.  (3.)  By  taking  a  higher  or  different  secu- 
rity for  the  debt,  without  any  agreement 
that  the  pledge  shall  be  retained  therefor 
(this  is  ealled  a  novaium  in  the  Roman  law) ; 
(4.)  By  extinguishing  the  debt,  which  also 
cxtingulahea  Ihe  right  of  the  pledge. 

(5.)  By  the  debt  bemg  barred  by  pre- 
Mrintioii. 
(o.)  By  the  thing  perishing. 
(7.)  By  any  act  of  the  ^dffee,  which, 
imounls  to  a  release  or  waiter  of  the  pledge. 
Story  imBattmmU,  e»  ▼• 


PAWNAGB  or  PANNAGE    See  PAiiNAoir- 

PAWNBROKER,  one  who  lends  money  00 
goods  which  he  receives  upon  pledge. 

By  the  Pawnbrokers'  Act,  39  &  40 
Geo.  III.,  c.  99,  it  is  enacted  (mler  aUa), 
that  any  penon  snspectiog  his  goods  to  have 
been  unlawfully  paMmed,  and  satisfying  a 
justice  of  the  peace  that  there  is  probable 
ground  for  that  suspidoo,  may  obtain  a 
warrant  for  searching  tbe  bouse  of  tlie  per^ 
son  supposed  to  have  taken  them  in  pawn, 
and  if  on  such  search  they  shall  be  found,  and 
the  property  of  the  claimant  proved,  he  shall 
be  entitled  to  have  them  restored. 

PAWNEE,  the  person  with  whom  a  pawn  is 
deposited. 

PAWNER,  the  fierson  deporiting  a  pawn. 

PAYEE,  one  to  whom  a  bill  of  exchange  or 
promissory  note  is  made  payable. 

PAYMENT,  money  paid  before  the  day  ap- 
pointed, is  in  law  payment  at  the  day ;  Vor  it 
cannot,  in  presumption  of  law,  be  any  preju^ 
dice  to  him  to  whom  the  payment  is  made, 
to  have  his  money  before  the  time ;  and  it 
appears,  by  the  party's  receipt  of  it,  that  it 
is  for  his  own  advanti^e  to  receive  it  then, 
otherwise  he  would  not  do  it.  6  Hep,  117* 
For  payment  of  rent  there  are  said  to  be 
four  times:— 1st,  a  voluntary  time,  that  is 
not  salisfoctory,  and  yet  good  to  some  pur- 
pose I  as  where  a  lessee  pays  his  rent  before 
the  day,  this  gires  seiiin  of  the  rent,  and 
enables  him  to  whom  ptud  to  bring  his  assise 
(now  abolished)  for  it ;  2d,  a  time  volcmtary 
and  satufactorjr  in  some  cases:  when  it  is 
paid  the  morning  of  the  last  dav,  and  tbe 
lessor  dies  before  the  end  of  the  day,  this  is 
a  good  payment  to  bind  the  heir  or  executor, 
but  not  ilie  Croivn ;  Sd,  the  legal,  absolute, 
and  satisfactory  time,  which  is  a  convenient 
time  before  the  last  instant  of  the  last  day, 
and  then  it  must  be  paid  ;  4tb,  satisfoctorv 
and  not  voluntary,  but  coercive  when  forced, 
and  recovered  bj  suit  at  law.    Co,  Utt.  200. 

PAYMENT, /wrfiraAir  ^.  See  Pauticular 
OF  Patmbnt. 

PAYMENT  OF  MONEY  INTO  COURT. 
When  a  penon  is  satisfied  that  he  is  indeUed 
to  another,  upon  a  claim  for  a  sum  certain, 
or  capable  of  being  ascertained  by  mere 
computation,  but  disputes  the  amount 
clumed  of  him,  then,  before  action  brought, 
he  may  tender  to  his  creditor  the  sum  which 
he  admits  he  owes,  and  then  plead  the  tender 
in  bar  of  the  action.  Or,  after  action 
brought,  he  may,  even  though  the  chiim  be 
for  an  unliquidated  amount,  apply  to  a  Judge 
to  stay  the  proceedings,  upon  payment  of 
the  sum  the  defendant  admits  to  be  recover- 
able, and  to  show  cause  why,  upon  default  of 
plaintiff's  accepting  It,  he  should  not  pay  to 
defendant  the  costs  subsequent  to  the  appti- 
cation,  if  the  plaintiff  afterwards  accept 
that  sum  in  satisfaction.  Or,  after  action 
brought,  and  after,  or  in  some  cases  before, 
the  declaration,  be  may  pay  that  sum  into 
court  and  plead  tbe  payment  of  it,  and  let 
the  plaintiff  afterwards  proceed  m  the  aetior 

at  hu  peril. 
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By  3  &  4  Wm.  IV.»  c.  42,  f  21,  a  deFeo. 
dant  in  all  personal  actions  (except  actions 
for  assault  and  battery,  false  impnsonment, 
libel,  slander,  malicious  arrest  or  prosecu- 
tion, criminal  conversation,  or  debauchinif  of 
the  plaintiff's  daughter  or  servant),  by  leave 
of  any  of  the  superior  courts,  where  such 
action  is  pending,  or  a  Jndgt  of  any  of  the 
superior  courts^  may  pay  into  court  a  sum  of 
money,  by  way  of  compensation  or  amends, 
in  such  manner  and  under  such  regulations 
as  to  the  payment  of  costs  and  the  form  of 
pleading  as  the  said  Judges,  or  such  eight  or 
more  of  them,  shall,  by  any  rules  or  orders 
by  them  to  be  from  time  to  time  made,  order 
and  direct. 

The  6  &  7  Vict.,  c.  96,  enables  money  to 
be  paid  into  court  in  actions  of  libel.    See 

LiBIL. 

Money  may  be  paid  into  court  as  of  course 
without  any  rule  or  Judge's  order  in  the  fol- 
lowing cases:— 

In  action  on  promises,  the  general  rule  is, 
that  where  the  breach  is  substantially  for 
the  non-payment  of  money,  but  not  other- 
wise, money  may  be  paid  into  court  as  of 
course,  but  in  other  cases,  a  rule  or  order 
must  be  obtained  to  pay  it  in. 

In  debt  on  simple  contract,  the  defendant 
may  pay  money  into  court,  as  of  course :  so 
in  debt  tor  rent;  or  on  a  policy  of  insurance ; 
or  for  non-residence.  But,  generally,  in  debt 
on  a  record  or  specialty,  he  cannot  do  ao  as 
of  course. 

In  covenant,  where  the  breach  assigned  is 
the  non-payment  of  a  sum  of  money,  the 
defendant  may  pay  money  into  court,  as  of 
course ;  but  in  other  cases,  a  rule  or  order 
must  be  obtained. 

In  trespass,  the  defendant  cannot  pay 
money  into  court  as  of  course,  nor  in  tres- 
pass for  mesne  profits,  nor.  in  case,  trover, 
or  replevin,  but  rules  or  orders  must  be  ob- 
tained. 

In  actions  against  mail-coach  contractors, 
stage-coach  proprietors,  or  common  car- 
riers, for  the  loss  of  or  injury  to  goods,  the 
defendants  may  pay  money  into  court,  as  of 
course.  ^  1  JVm.  IV.,  e.  68. 

In  actions  again t  justices  of  the  peace,  or 
against  officers  of  the  excise  or  customs,  for 
any  thing  done  by  them  in  the  execution  of 
their  respective  offices,  if  they  have  not  made 
a  tender,  or  if  they  conceive  the  amends  ten- 
dered to  be  insufficient,  they  may  have  leave 
to  pay  into  court  such  sum  of  money  as  they 
shall  think  fit. 

If  there  be  two  or  more  counts  in  a  decla- 
ration, the  defendant  may  pay  money  into 
court  upon  one  of  them,  and  plead  it  as  in 
other  cases.  Where  there  are  several  counts 
for  several  causes  of  action,  or  several 
breaches  are  assigned  in  covenant,  the  de- 
fendant may  pleaa  payment  Into  court  of  one 
entire  sum,  in  satisfaction  of  all  the  counts  or 
breaches.  One  of  several  defendants  majr 
pay  a  sum  of  money  into  court.  If  a  defendant 
find  that  he  has  not  paid  in  a  sufficient  sum, 
he  will  be  allowed  to  pay  in  a  further  sum  on 


payment  of  cotta.  When  mooev  is  paid  into 
court,  such  payment  must  be  pleaded  in  all 
cases. 

By  R.  T.,  1  Vict., «« the  plaintiff,  after  the 
delivery  of  a  plea  of  payment  of  money  iato 
court,  shall  be  at  liberty  to  reply  to  the  sane 
by  accepting  the  sum  ao  paid  into  court  in 
full  satisfaction  and  discharge  of  the  cause  of 
action  in  respect  of  which  it  has  been  pud 
in ;  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suiti  and  m  case  of  noa- 

*  payment  thereof  within  forty-eight  hours,  lo 
sign  judgment  for  his  coats  of  suit  ao  taxed, 
or  tbie  pluntiff  may  reply  that  he  has  sni- 
talned  oamages  [or  that  the  plaintiff  was  and 
is  indebted  to  him,  as  the  etue  M«y  ic j  to  a 
greater  amount  than  the  said  sum ;  and  ia 
the  event  of  an  issue  thereon  being  found  for 

•  the  defendant,  the  defendant  shall  be  entitled 
to  Judgment  and  costs  of  siui." 

If  the  plea  of  payment  into  court  be  to  the 
whole  declaration,  and  the  plaintiff  replies 
that  be  accepts  it  in  satlslisctioa  of  the  caote 
of  action,  he  will,  in  general,  be  entitled  to 
his  costs.  If  the  plea  be  only  to  part  of  the 
declaration,  and  there  be  another  plea  or  plesi 
to  the  rest,  and  the  pluntiff  ia  not  williof  to 
proceed  further,  he  will  then  have  to  enter 
a  noUepnteami  to  that  part  of  the  canse  of 
action  to  which  the  latter  plea  or  pleaa  are 
pleaded,  and  be  liable  to  the  dcfendaot's  cosu 
In  respect  of  it.  Where  money  ia  paid  iato 
court  in  several  actions  which  are  consoli- 
dated, and  the  plaintiff,  without  taxing  rosu, 
proceeds  to  trial  on  ooe«  and  faila,  he  shall  be 
entitled  to  costs  on  the  others,  up  to  the 
time  of  paying  money  into  court. 

By  paying  money  into  court  on  the  whole 
of  a  speciu  declaration,  or  on  the  special 
counts,  the  defendant  impliedly  admits  the 
contract  so  declared  on,  and  all  the  breaches 
on  which  it  is  paid  in,  and  the  only  reman- 
ing question  to  be  determined  ia  the  amouat 
or  the  damages.  The  money  can  never  be 
taken  out  of  court  by  the  defendant  or  hii 
representatives.    CkU.  Arch,  Prme.  969. 

PBACB,  a  quiet  behaviour  towarda  the  Qoceo 
and  her  subjects. 

It  is  one  of  the  prerogatives  of  the  Crowa 
to  make  war  and  peace. 

PEACE,  Mtf  qf,  a  bOl  brought  by  a  person  to 
establish  and  perpetuate  a  right  which  be 
c]ums,*'and  which  from  its  nature  may  be 
controverted  by  different  persona  at  different 
times,  and  by  different  actions ;  or  whefe 
separate  attempts  have  already  been  unsnc* 
cessAilly  made  to  overthrow  the  aame  right, 
and  where  Justice  reqmres  that  die  party 
should  be  quieted  in  the  right,  if  it  ia  already 
sufficiently  established  under  the  direction  of 
the  court.  The  obvious  design  of  such  t 
bill  is  to  secure  repose  from  perpetual  liti- 
gation. Jniereit  nipMbUcm,  mi  tii  Jbnt  U- 
tmn. 

One  class  of  cases  to  which  thu  rrraeiEsl 

process  is  properly  applied,  ia  where  there  ii 

one  general  nght  to  be  establiabed  agaia^ 

.  a  great  number  of  persona.    And  it  may  be 

resorted  to  either  where  one  penoa  cuini 
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«r defends  a  riglit  af^mt  many;  or  where 
niuiY  elttini  or  defeaa  a  rig^ht  ag^uiiit  one. 

Another  class  of  cases  is  where  the  plun- 
tiff  has^  after  repeated  and  satisfactory  trials, 
otabliabed  hi9  ri^ht  at  law,  and  yet  is  in 
dao|(er  of  farther  litigation  and  obstruction 
to  his  right  {h>ai  new  attempts  to  controvert 
it.  Under  sneh  circnmstaoces,  equity  will 
interfere  and  gituit  a  perpetual  injunction  to 
quiet  the  possession  of  tne  plaintiff,  and  to 
suppress  tutare  litigation  of  the  right  2 
StmYM  Eq.  Jwrisp.  133. 

PEACE,  brneh  of  the,  a  violation  of  that  quiet, 
peace,  and  security  which  is  guaranteed  liy 
the  laws,  for  the  public  comfort  of  the  sub- 
jects of  this  kingdom. 

PEACE,  derk  of  the,  an  oflElcpr  who  acts  as 
clerk  to  the  court  of  quarter  sesfinns,  and 
records  all  their  proceedings.    I  Ftcf.,  c.  8.'^ 

PEACE,  commtMtoii'q/  Me,  one  of  the  autho- 
rities, by  virtue  of  which  the  Judges  sit  upon 
circuit.    See  Assiza. 

PEACE  OF  GOD  AND  THE  CHURCH 
[pax  Dei  ei  ereiesue],  that  cessation  which 
tite  king's  subjects  had  from  trouble  and 
suit  of  law  between  the  terms,  and  on  Sun- 
days and  holidays. 

PEACE, ya«/seeff  of.    See  Jctsticvs. 

PEACE  OF  THB  QUEEN  Oa«re^'iur],that 
security  for  life  and  goods  which  the  Queen 
promises  to  all  her  subjects,  or  others  taken 
mto  her  protection. 

Peccata  eoiUra  naimram  8vnt  gravMma,  3  Inst. 
20.— (Crimes  against  nature  are  the  most 
beiuous.) 

Peceaium  peeeaio  addit  qvi  cmlped  quam  faeit 
patrocitnum  defensimns  adjungit,  5  Co.  49.— 
(He  adds  one  offence  to  another,  who,  when 
be  commits  an  offence*  joins  the  protection 
of  •  detence.) 

PECIA,  a  piece  or  small  quantity  of  ground. 
Paroeh.  AnUq,  240. 

PECULATf  )R,  a  robber  of  the  public. 

PECULATUS,  embezzling  the  public  money. 

PECULIAR,  a  particular  parish  or  church  that 
bas  jurisdiction  within  itself,  and  power  to 
f^nni  administration  or  proimte  of  wills,  &i*., 
exemption  from  tiie  oniinary.  There  are 
several  sorts : — 

1..  Royal  peculiars,  which  are  the  Sove- 
reign's free  chapels,  and  are  exempt  from 
suy  jurisdiction  but  that  of  the  Sovereign. 

2.  Peculiars  of  the  archbishops,  exclusive 
of  the  bishops  and  archdeacons,  which  arose 
from  a  privilege  they  had  to  enjoy  jurisdic- 
U»n  ID  such  places  where  their  'seats  and 
possessions  were. 

3.  Peculiars  of  Idshnps,  exclusive  of  the 
jurisdiction  of  the  bishop  of  the  diocese  in 
which  they  are  situate. 

4.  Pecmiars  of  bishops  in  their  own  dio- 
ceses, exclusive  of  archidiaconal  jurisdiction. 

6.  Peculiars  of  deans,  deans  and  chapters, 
prebendaries,  and  the  like,  which  are  places 
wherein,  by  ancient  compositions,  the  bishops 
hare  parted  with  their  jurisdiction  as  orai- 
nsries  to  these  societies. 
PECULIAR  8,  eowi  of,  a  branch  of  the  Court 
of  Arches.    It  has  a  jurisdiction  over  all 


those  parishes  dispersed  through  the  pro* 
vince  of  Canterbury  in  the  midst  of  other 
dioceses,  which  are  exempt  from  the  ordt* 
nary's  jurisdiction,  and  subject  to  the  metro* 
politan  only.  All  ecclesiastical  causes  aris- 
mg  within  these  peculiar  or  exempt  juris- 
dictions, are  orinnaUy  cognizable  in  this 
court,  firom  which  an  appeal  lies  to  the  Court 
of  Arches.    3  Step,  Com,  431  • 

PECUNI.A,  propeny  money,  but  anciently 
cattle,  and  sometimes  other  goods  as  well  as 
money. 

PECUNIA  SEPULCHRALIS,  money  an- 
ciently paid  to  the  priest  at  the  opening  of  a 
grave,  tor  the  gooa  of  the  deceased's  souL 
See  MoRTiTAar. 

PECUiNIARY,  paid  or  given  in  money, 

PECUNIARY  CAUSES,  such  as  arise  either 
from  the  %vithholding  of  ecclesiastical  dues, 
or  the  doing  or  neglecting  some  act  relating 
to  the  church,  whereby  damage  accrues  to 
the  plaintiff  towards  obtaining  a  satisfaction, 
for  which  he  is  permitted  to  institute  a  suit 
in  the  spiritual  court. 

PECUNIARY  LEGACY,  a  testamentary  gift 
of  mone^. 

Pecuma  dteitur  h  pecus,  onmes  enim  veterum 
dinUue  in  animaUbus  consistebtrnt.  Co.  Lit. 
207. — (Money  Cpecumaj  is  so  caUed  from 
cattle  CpecusJ,  because  the  wealth  of  our 
ancestors  consisted  in  cattle.) 

PEDAGE,  money  given  for  the  passing  of  foot 
or  horse  through  any  country.    Spelm.     f 

PEDIGREE  [per  and  dtgrd.  Skinner],  gene- 
alogy ;  lineage ;  accoiut  of  descent. 

PEDIS  ABSCI^SIO,  cuttinflr  off  a  foot;  a 
punishment  anciently  inflicted  instead  of 
death.     ¥kta,  /.  1,  r.  38. 

PEDONES,  foot  soldiers. 

PEERAGE,  the  dignity  of  the  lord,  or  peers 
of  the  redm- 

PEER,  an  equal ;  one  of  the  same  rank. 

PEERS  OF  FEBS,  vassals  or  tenants  of  the 
same  lord,  who  were  obliged  to  serve  and 
attend  him  in  his  courts,  being  equal  in 
function  ;  these  were  termed  peer«  of  fees, 
because  holding  fees  of  the  lord,  or  because 
their  business  in  court  was  to  sit  and  judge, 
under  their  lords,  ef  disputes  arising  upon 
fees;  but  if  there  were  too  many  in  one 
lordship,  the  lord  usually  chose  twelve,  who 
had  the  title  of  peers,  by  way  of  distinction  1 
whence,  it  is  said,  we  derive  our  common 
j  units  and  other  peers.     CoweU, 

PEERS  OF  THE  REALM  iproceral,  the 
nobility  of  the  kingdom  and  lords  of  Parlia- 
ment, who  are  divided  into  dukes,  marquises, 
earl;«,  viscounU,  and  barons.  They  are  all 
called  peers,  because,  although  there  u  a 
distineiion  of  dignity  among  them,  they  are 
equal  in  all  public  actions,  as  in  their  votes 
of  Parliament,  and  trial  of  any  nobleman. 
8eiden*s  TUIcm  of  Honour. 

Peers  are  created  either  by  writ  or  by 
patent.  .  Those  who  claim  by  prescription 
roust  suppose  either  a  writ  or  patent  made 
to  their  ancestors,  though  by  length  of  tima 
it  is  lost.  The  creation  by  writ,  or  tha 
Queen's  letter,  u  a  summboiis  to  attend  the 
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^^ooae  fli  L»rdi»  hf  the  ilyle  and  tiUt  of  that 
barony  wluch  theQoeen  is  ploaied  to  confer. 
That  by  intent  it  a  royal  grant  to  a  suMect 
of  any  dignity  or  degree  of  peerage.  The 
creation  by  writ  is  the  more  ancient  way,  bat 
a  man  is  not  ennobled  thereby,  unlcM  he 
actually  take  his  seat  in  the  House  of  Lords; 
and  some  are  of  opinion*  that  there  roust  be 
at  least  two  writs  of  summons  and  a  sitting 
in  two  distinct  Parliaments  to  eridence  an 
hereditary -barony;  and  therefore  the  most 
usnal^  because  the  surest  way,  is  to  grant 
the  dimity  by  patent,  which  enures  to  a  man 
and  his  descendants,  according  to  the  limi- 
tations thereof,  though  he  ue?er  himself 
make  use  of  it. 

In  cases  of  treason  and  felony,  a  nobleman 
is  tried  by  his  peers,  but  in  mere  misde- 
meanors he -is  tried,  like  a  commoner,  by 
jury.  He  cannot  be  arrested  in  civil  cases, 
although  he  is  not  exempted  from  arrest  in 
criminal  matters.  A  peer  loses  his  nobility 
by  death  or  attainder.    1  Bl  Com.  227. 

''PEERESS,  a  lady  who  may  be  so  made  by 
creation,  descent,  or  marriage. 

The  20  Hen.  VJ.,  c.  9,  declares  that  peer- 
esses, either  in  their  own  right  or  bv  mar- 
riage, shall  be  tried  before  the  same  judica- 
ture u  other  peers  of  the  realm.  This 
statute  is  said  to  be  remarkable,  as  being  the 
•only  instance  of  a  legislative  explanation  of 
anv  part  of  Ifi^^na  Ckaria, 

tf  a  woman,  nolile  in  her  own  right, 
marry  a  commoner,  she  still  remains  noble, 
and  shall  be  tried  by  her  peers ;  but  if  she 
be  only  noble  by  marriage,  then,  by  a  second 
marriage  mih  a  commoner,  she  loses  her 
dignity :  for  as  by  marriage  it  is  gained,  by 
marriage  it  is  also  'lust.  Yet,  if  a  duchess 
-dowager  marry  a  baron,  she  continues  a 
duchess  still ;  for  all  the  nobility  are  pares, 
and  therefore  it  is  no  degradation.  A 
woman,  noble  in  her  own  right,  or  by  a  first 
marriage,  marrying  a  commoner,  communi- 
cates no  rank  or  title  to  her  husband. 
1  Inst.  326. 

PEINE  FORTE  ET  DURE  (pressing  to 
death),  a  punishment,  now  happilv  abolished, 
b^  wliwh  a  prisoner  was  compelled  to  put 
himself  upon  his  trial.  He  was  remanded  to 
priion,  and  put  into  a  low  dark  chamber,  and 
there  laid  on  his  back  on  the  bare  floor 
naked,  unless  where  decency  forbade ;  upon 
his  body  was  placed  as  great  a  weight  of  iron 
as  be  could  bear;  on  the  first  day  he  received 
no  sustenance,  save  three  morsels  of  the 
worst  bread,  and  on  the  second  day  three 
draughts  of  standing  water  that  should  be 
nearest  to  the  prison ooor,  and  such  was  alter- 
nately his  daily  diet  till  he  died  or  answered. 

PELA,  a  peal,  pile,  or  fort. 

PELES,  issues  arising  from  or  out  of  a  thing. 

PELFE  and  PELFRE,  booty;  also  the  per- 
sonal effects  of  a  felon  convict.  i 

PfiLLAGE,  the  custom  or  duty  pakl  for 
skins  of  leather. 

PSLLICIA.  a  pildft  or  surplice.    Spehn. 

PELIPARIUS,  a  leatherseller  or  skinner. 

PEIiLOTA,  the  baU  of  a  foot. 


PELIiS,  eUrk  qf  tks,  wn  oiBcer  in  the  Ex- 
chequer, who  enters  ^very  seller's  bill  on 
the  parchment  rolls,  toe  roll  of  receipts^  and 
the  roll  of  disbursements. 

PELT-WOOL,  the  wool  pulled  off  tke  skm  or 
Mi  of  dead  sheep. 

PEN,  a  high  mountain. 

PENAL  LAWS,  those  laws  which  prohibit  aa 
act,  and  impose  a  penalty  for  the  commisooB 
of  it.  They  are  of  three  kinds:  jmem 
pecmiiaria^  ocoM  corporaUsg  and  pana  exiUL 
Cro.  Jac,  415. 

PENAL  STATUTES,  those  which  inposs 
penalties  or  punishments  for  an  ofience 
committed. 

PENAL  STATUTES,  ocHmw  on.  Thepeasl- 
ties  or  forfeitures  under  these  statnies  ii 
generally  made  recoverable  by  the  Crosiii, 
or  the  party  aggrieved,  or  a  comason  »- 
former,  as  the  case  may  be. 

This  remedy  is  generally  designated  s 
penal  action ;  or  where  one  part  of  tk 
forfeiture  is  given  to  the  Grown  and  the 
other  part  to  the  informer*  a  popular  ar  fai 
tarn  action. 

PENALTY,  where  a  certain  froaa  aum  af 
money  is  reserved  on  an  agreement  to  be 
paid  in  case  of  the  non-performance  of  sneli 
agreement,  it  is  generally  to  be  considered 
as  a  penalty,  the  legal  operation  of  which  ii, 
not  to  create  a  forfeiture  of  that  entire  sum, 
but  only  to  cover  the  actual  damages  occa- 
sioned by  the  breach  of  contract.  Wherever 
the  payment  of  a  small  sum  is  secured  by 
the  payment  of  a  much  larger  sum,  it  mait 
be  considered  as  a  penalty,  and  calling  s 
aum  liquidated  damages  will  not  chan|^  iti 
character  as  a  penalty,  if  upon  tbe  true 

.  construction  of  the  instrument,  it  miut  be 
deemed  to  be  a  penalty. 

A  general  principle  adopted  in  equity  ii, 
that  wherever  a  penalty  is  inserted  merely 
to  secure  the  performance  or  enjoyment  of 
a  collateral  object,  the  latter  is  considered  si 
the  principal  intent  of  the  inatroment,  aad 
the  penalty  is  deemed  only  as  aocessoiy; 
and,  therefore,  as  intended  only  to  secure  tbe 
due  performance  thereof,  or  the  damafst 
really  incurred  by  the  non-performance,  la 
every  such  case,  the  true  test  by  which  to 
ascertain  whether  relief  can  or  cannot  be  bid 
in  equity,  is  to  consider  whether  compenft- 
tion  can  be  made  or  not.  If  it  cannot  be 
made,  then  courts  of  equity  will  not  interfere; 
if  it  can  lie  made,  then,  if  tbe  penalty  is  to 
secure  the  mere  payment  of  money,  courts 
of  equity  will  relieve  the  partjr  upon  pajisjr 
the  principal  and  interest.  If  it  is  to  serore 
the  performance  of  some  collateral  actor 
undertaking,  then  courts  of  equity  will  retain 
the  hill^  and  will  direct  an  issue  ^Mafasi 
dt^Hfii/icatus :   and  when   the   amoait  «f 

^  daniages  is  ascertained  by  a  jury  upon  tbe 

>  trial  of  such  an  issue,  they  will  grant  relief 
upon  the  payment  of  such  damagca.  ^ 

Courts  of  equity  will  not  interfere  in  casff 
of  liquidated  damages,  but  will  deem  tbe 
parties  entitied-to  fix  their  own  ^scuurs  «f 
dami^es* 
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Goartt  of -e^aUy  will  decrr e  to  the  obliiree 
of  a  bood  lotere^t  beyond  the  penalty 
wbereyer  tlie  obli^^or  has  uorea«ooaoly  de- 
prived him  of  htB  power  to  enfiojroe  it,  until 
tt  u  no  longer  adequate  to  aecure  hia  rights. 
2  Story's  Eg.  Jwiip.  497. 
PENANCB  IpcaUteiUial,  an  ecclesiastical 
ponisbment  used  In  the  diacipline  of  the 
clinrch*  which  affects  the  body  of  the  penitent, 
by  which  be  is  obliged  to  jrive  a  public  satis- 
faction to  the  church  for  the  scandal  he  has 
given  by  his  evil  example.  So  in  the  pri- 
mitive times,  they  were  to  give  testimony  of 
their  reformation  before  they  were  re-admit- 
ted into  the  Christian  society.  In  the  case 
of  incontinence,  the  offender  is  usually  en- 
joined to  do  a  public  penance  in  the  parish 
church,  bareheaded  and  barefooted,  in  a 
white  sheet,  and  to  mnke  open  profes^on  of 
hia  crime  in  a  prescribed  form  of  words, 
wliich  is  augmented  or  moderated  according 
to  the  quality  of  1^  offence  and  the  discre- 
tion of  the  Judfe^  So  in  smaller  faults  and 
scandals,  a  public  satisfaction  or  penance, 
as  the  Jud^e  shall  decree,  is  to  be  made  be- 
fore the  minister,  churchwardens,  (»r  some 
of  the  parishioners,  respect  being  had  to 
the  qttfility  of  the  offence  and  circumstances 
of  the  fact ;  as  in  case  of  defomation  or  lay- 
ing violent  hands  on  a  clerk,  or  the  like. 
And  as  these  censures  may  be  moderated 
by  the  Judge's  discretion,  according  to  the 
nature  of  the  offence,  so  also  they  may  be 
totally  altered  by  a  commutation  of  penance ; 
and  this  has  been  the  ancient  privilege  of 
the  ecclesiastical  Judge  to  admit  that  an 
oblation  of  a  sum  of  money  for  pious  uses 
shall  be  accepted  in  satisfaction  of  public 
penance.  But  penance  must  be  first  en- 
joined before  there  can  be  a  commutation ; 
or  otherwise  it  is  a  commutation  for  nothing. 
Godoipk.  Repert.  Canon,  app.  18. 

The  punishment  ofpeine/orte  et  durt  was 
penance.    4  B.  C.  d2o« 

PENDENTE  LITE  (during  litigation). 

An  administration  is  sometimes  granted 
when  a  suit  is  commenced  in  the  ecclcftiasti- 
cal  court  touching  the  validity  of  a  will. 

An  iigunction  will  be  granted  to  restrain 
a  pany  from  making  vexatious  alienations 
of  real  property  pendente  lUe, 

Pendente  iite  nihU  mnovetur,  Co.  Lit.  Z44» — 
(During  a  litigation  nothing  new  should  be 
introduced.) 

PBNERARIUS,  an  ens^ign  bearer. 

PENITENTIARY  HOUSES,  piisons,  where 
criminalB  are  confined  to  hard  labour.  19 
Geo,  III.,  e.  74. 

PENON,  a  standard,  banner,  or  ensign  car- 
ried in  war. 

PEN  SAM,  the  full  weight  of  twelve  ounces. 

PENSION,  an  allowance  made  to  any  one 
vnthout  an  equivalent. 

The  duty  upon  offices  and  pensions  is  a 
branch  of  the  Crown's  extraordinary  reve- 
nue. It  consuts  in  an  annual  payment 
(over  and  above  all  other  duties)  out  of  all 
aalariea,  feM,  andjperanintes  of  offices  and 
persoaif  payable  by  tnt  Crown,  exceeding 


the  value  of  KXW.  per  ananm*    31  Geo.  JI,, 
c.  22;  1  A-  2  Fie/.,  c.  2. 

Bv  6  Anne,  c.  7,  and  2  Geo.  I.,  at.  2, 
c.  5o,  no  person  having  a  pensioa  under  the 
Crown  duriuff  plefksuret  or  for  any  term  of 
]rears,  u  capable  of  being  elected  or  sitting 
m  the  House  of  Commons. 

Taking  a  pension  from  any  (or&ga  prince 
without  the  consent  of  the  Crown,  is  an^  of* 
fence  against  the  government,  and  punish- 
able by  fine  and  imprisonment 

PENSION  OF  CHURCHES,  certain  sums 
of  money  paid  to  clergymen  in  Uea  of 
tithes. 

A  spiritual  person  may  sue  in  the  spiritual 
court  for  a  pension  originally  granted  and 
confirmed  by  the  ordinary ;  but  where  it  is 
granted  by  a  temporal  person  to  a  clerk,  he 
cannot ;  as  if  one  grant  an  annuity  to  a  par- 
son, he  must  sue  for  it  in  the  temporal 
courU.  ^  Cro.  Blig.  675. 

PENSION  OF  THE  INNS  OF  COURT,  an 
annual  payment  made  by  each  member,  to 
the  houses.  Also,  that  which  in  the  tAro 
Temples  is  called  a  parliament,  and  in  Lin- 
coln's Inn  a  council,  is,  in  Gray's  Inn, 
termed  a  pension,  being  usually  an  assembly 
of  the  members  to  consult  of  the  affairs  of 
the  society. 

PENSIONER,  one  who  is  supported  by  an 
allowance  at  the  will  of  another;  a  depend- 
ant ;  he  who  receives  an  annuity  from  go- 
vernment. 

Also,  a  band  of  gentlemen  who  attend  u 
a  guard  on  the  royal  person.  It  was  insti- 
tuted in  1539 ;  each  gentleman  has  an  al- 
lowance of  150/.  per  annum,  and  two  horses. 
This  band  b  now  called  the  Honorable  Body 
of  Gentlemen  at  Anns. 

PENSION- WRIT,  a  process  issued  against  a 
member  of  an  inn  of  court,  when  1]£  is  in 
arrear  for  pensions,  commons,  or  other 
duties,  &c. 

PENTECOSTALS,  pious  oblations  made  M 
the  feast  of  Pentecost  by  parishioners  to 
their  priests;  and  sometimes  by  inferior 
churcheff  or  parishes  to  the  principal  mothef 
church.  They  are  also  called  Whitsun- 
farthings. 

PENTONVILLE  PRISON,  a  place  which  is 
provided  lor  the  confinement  of  male  con- 
victs under  sentence  or  order  of  transporta- 
tion, until  they  shall  be  transported,  or 
entitled  to  their  freedom,  or  removed  to 
some  other  place  of  imprisonment.  It  is 
under  the  government  of  commissioners,  to 
be  appointed  by  her  Majesty's  council,  who 
are  to  form  a  body  corporate,  by  the  name  of 
''The  Commissioners  for  the  Government 
of  the  Pentonville  Prison;*'  and  power  is 
conferred  on  them  to  hold  meetings,  ^nd 
make  rules,  subject  to  the  approbation  of  a 
principal  secretary  of  state,  and  with  the 
like  approbation  to  appoint  officers,  con- 
sbting  of  a  governor,  chaplain,  medical  offi- 
cer, and  such  others  as  may  be  found  neces- 
sary. Tlie  commissioners  must,  from  time 
to  time,  i^point  one  or  more  of  themselves 
to  visit  the  prison  during  the  interval  be- 
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tween  their  meetings,  anil,  if  they  think  fit, 
miiv  delegate  power  to  such  vinitore  to  malce 
orders  ia  cases  of  pressing  emergency.  The 
commissioners  most  malce  annual  reports  to 
the  Secretary  of  State  as  to  all  matters  re- 
lating to  the  prison.  Its  discipline  and  man- 
agement, which  reports  shall  afterwards  be 
laid  before  Parliament.    6  Sf6  Vict.,  c.  29. 

PEOPLE,  the  subjects  of  the  kingdom.  They 
are  either  aliens,  denizens,  or  natives,  and 
these  are  either  clergy  or  luty,  whidi  last 
are  either  citU,  military,  or  maritime. 

PER  AND  POST.  To  come  in  in  the  /mt  is  to 
claim  by  or  through  the  person  entitled  to 
an  estate ;  to  come  in  in  tne  post,  is  to  claim 
liy  a  paramount  and  prior  title. 

PERAMBULATION,  a  travelling  through  or 
over. 

Perambulation  of  parishes  is  to  be  made 
by  the  minister,  churchwardens,  ^nd  parish- 
ioners, by  going  round  the  same  once  a-year, 
in  or  about  Ascension  week;  and  the  parish- 
ioners mav  well  justify  going  over  any  man's 
land  in  their  perambulation,  according  to 
ubage,  and  it  u  said,  may  abate  idl  nuisances 
in  meir  wav.  Cro.  Eiig,  441.  Manors  are 
also  perambulated. 

PERAMQULATIOXE  FACIENDA,  a  writ 
which  lay  where  any  encroachments  have 
been  made  by  a  neighbouring  lord,  &c. ; 

*  the  sheriff  perambulates  or  setrles  the 
bounds..  E<|tuty  grants  commissions  to 
perambulate. 

Actions  upon  writs  of  perambulation  were 
authorized  m  Scotland,  by  the  act  1597, 
c.  79,  to  settle  the  bounds  of  disputed  pro- 
perties adjoining  each  other. 

PERANGARIA.    See  Angaria. 

PERCA,  a  perch  of  land. 

PER  CAPITA  (through  one's  own  right). 

PERGAPTURA,  a  place  in  a  river  properly 
banked  for  the  better  preserving  and  taking 
of  fi^. 

PERCH,  a  measure  of  laud,  consisting'  of  five 
yardd  and  a  half  of  the  standard  measure. 
6  Qeo.  IV.,  c.  74. 

PER,  CUI.  aiid  POST,  writs  of  entry,  which 
are  abolished. 

PERDINGS.  men  of  no  suhstnnce. 

PERDONATIO  UTLACiARIiE.  a  pardon  for 
a  man  who,  for  contempt  in  not  yielding 
ohedienc^e  to  the  process  of  a  court,  is  nut 
lawed,  and  afterwards  of  his  own  accord 
surrenders.    Reg»  Orig.  28. 

Pereat  tmus  uepereani  omnef.— (Let  one  perish 
lest  all  perisn.) 

PERBMPTORY  [perimere,  Lat.,  to  cut  off], 
final  and  determinate. 

PEREMPTORY  CHALLENGE,  an  arbitrary 
and  capricious  species  of  challenge  to  a  cer- 
Uun  numlier  of  jurors,  without  showing  any 
cause. 

This  privilege  is  granted  to  a  prisoner  in 
criminal  cases,  but  denied  to  the  Crown  by 

*  6  Geo.  IV.,  c.  50.     In  treason  a  prisoner 

*  can  challenge  without  cause  thirty-five 
Jurors,  and  in  felony  twenty.* 

PEREMPTORY  DAY,  a  precise  timewhen 
bosinesaby  rule  of  court  is  to  bespokfen  to ; 


but  if  it  cannot  be  spoken  to  then,  thecoort, 
at  the  prayer  of  the  party  concerned,  w91 
give  a  further  day  without  prejudice  to  him. 
PEREMPTORY  MANDAMUS,  a  lecond 
mandamus  which  issbes  where  a  return  bsi 
been  made  to  the  first  wrir,  which  is  foand 
either  insuffident  in  law  or  figJse  ia  ha. 
To  this  writ  no  other  return  will  be  adunt- 
ted  but  a  certificate  of  perfect  obedience 
and  due  execution  of  the  writ    See  Mam* 

DAMU8. 

PERBMPTORY  PAPER.  In  the  Qoeen'i 
Bench  aU  rules  enlarged  till  the  fii^owinf; 
term  and  rules  for  new  trials,  which  stsod 
over  from  one  term  to  another,  are  set  dovs 
in  what  is  called  the  peremptory  paper;  or 
for  the  first  day  of  the  term,  and  the  aame 
for  every  following  day,  until  the  whole  aliill 
be  disposed  of.  A  Ust  of  them  shall,  after 
every  term,  be  posted  in  the  offices,  both  on 
the  Crown  and  civil  side,  specifying  the  par- 
ticular days  on  which  ^e  respective  motioos 
are  to  come  on  ;  and  a  copy  of  such  lists 
shall  be  delivered  to  each  of  the  Jndgea  the 
day  before  the  beginning  of  term«  Lea?e  of 
the  court  must  be  obtained  to  postpone  a 
motion  or  enlarge  a  rule.  Ckii,  ArcL  Pnc, 
96 

PEREMPTORY  PLEAS  or  PLEAS  IN 
BAR,  those  which  are  founded  on  tome 
matter  tending  to  impeach  the  right  of  ac- 
tion itself 

PEREMPTORY  RULE,  a  defendant,  if  he 
wish  a  ptuntiff  to  declare,  should  obtaia 
from  one  of  the  masters,  upon  cooasel^s 
signature,  a  peremptory  rule  to  declare, 
withm  a  certom  time,  which  rule  is  absolate 
in  the  first  instance.  It  prevents  t  plabtiff 
from  taking  out  more  rules  for  dme  to  de- 
clare. If  the  plsuntiff  do  not  declare  within 
the  time  so  limited,  the  defendant  may,  after 
a  four-day  written  demand  of  deci«retio&, 
sign  judgment  of  non  pros,  R.  H,,  2  Wsl 
IV,  r.  39. 

PEREMPfORYUNDERTAKLVG,  thecoort, 
as  a  matter  of  indulgence,  will,  in  aoioe 
cases,  set  aside  a  nonsuit  upon  payment  of 
costs,  and  a  peremptory  undertakbg  to  irji 
at  the  itext  sittings  or  assizes,  where  the 
pliantiff  has  been  nonsuited  on  account  of 
the  non-attendauce  of  his  witnesses,  or  the 
like. 

PER!5MPT0RY  WRIT,  a  class  of  original 

Perfectum  est  em  nihil  deest  sectmdam  sfutvff' 
feetionis  vel  uatura  modum.  Hob.  ISI.-" 
(That  is  perfect  which  wants  nothing,  ac- 
cording to  the  measure  of  its  perfection  or 
nature.) 

Pericuhsum  est  res  novas  et  nuuUaittsvih' 
cere.  Co.  Lit.  d79.->Ut  is  dan:«eroa8  to  in- 
troduce new  and  unusual  things.) 

Perieuloswn  existimo  quod  honorum  mrtfnm 
non  comprolnUmr  exemplo.  9  Co.  97.*^(' 
think  that  dangerous  which  is  not  wirraated 
by  the  example  of  good  men.) 

Penctdtim  ret  venditde,  nondnm  traditie,  erf 
emp/or£».— <The  risk  of  a  thing  sold^  and  oot 
yet  delivered,  is  the^  purchasers.) 
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PERINDB  VALERE, »  diapensation  granted 
to  a  clerk,  who,  being  dereccire  in  capaciiy 
for  a  benefice  or  other  ecclesiastical  func* 
tk)D,  it  de  facto  admitted  to  it.    Qib$.  87. 

PERINDINARB,  to  suy,  reinun,  or  abide 
in  a  place. 

PERIPHRASIS,  circamlocation ;  nae  of  many 
words  to  express  the  sense  of  one. 

Peijttri  sunt  pu  servaHi  verbii  jurumtmii  i/eci- 
phni  tUtr^B  eorum  yvl  aeetphni.  3  Inst. 
166.— (They  are  periared,  who,  preser? inff 
the  words  of  an  oath,  decei?e  the  ears  of 
those  who  receive  it.) 

PERJURY,  an  offence  arainst  poblic  Jusdce, 
being  a  crime  committed  wnen  a  lawful 
oath  is  administered  by  any  that  has  aatho- 
rity,  to  any  person  in  any  judicial  proceed- 
ing, wbo  swears  absolntely  and  falsely  in  a 
natter  material  to  the  issue  or  cause  in 
qaestbn.  Also,  a  false  oath  taken  in  cer- 
tain cases,  not  of  a  judicial  kind,  shall  be 
deemed  to  amoimt  to  perjury,  aud  be  visited 
by  the  same  penalties. 

A  mere  voluntary  oath,  that  is,  an  oath 
administered  in  a  case  for  which  the  law  has 
not  provided,  is  not  one  in  which  perjury 
can  he  assigned ;  for  such  a  proceeding  » 
not  required,  so  ndther  is  it  protected  by 
the  kw.  But  voluntary  oaths  are  now  pro- 
hibited by  6  &  6  Wm.  iV.,  c.  62.  which  pro. 
vides  that  a  certain  form  of  declaration  n»ay 
he  substituted  for  them,  and  that  any  party 
falsely  making  such  declaradon,  suall  be 
f^ilty  of  a  misdemeanour. 

It  18  necessary,  in  order  to  constitute  the 
offence  of  perjury, 

1.  That  the  false  oath  be  taken  wilfully, 
t.  e.,  with  some  degree  of  deliberation,  and 
committed  nudo  ammo.  It  must  be  positive 
and  ahsotute*  not  merely  owing  to  surprise 
or  inadvertency,  or  a  mistake  of  the  true 
state  of  the  question. 

2.  The  oath  must  be  taken  either  in  a 
jadidal  proceeding,  or  in  some  other  public 
proreedinir  of  the  like  nature. 

3.  It  must  be  taken  before  persons  lawfully 
authorized  to  administer. 

4  It  must  be  taken  by  a  person  sworn  to 
depose  the  truth. 

5.  The  path  must  be  faldf ,  althotfgh  it  is 
not  material  if  the  penon  who  swears  it 
linow  nothing  of  it. 

6.  It  must  be  taken  absolutely  and  directly, 
then*for«»  if  a  man  only  swears  as  he  thinks, 
remembers,  or  believep,  he  cannot  be  guilty 
of  perjury ;  but  otberwitte,  if  he  swear  that 
lie  i)eiif  ves  a  fact  to  be  true,  which  he  may 
know  to  be  false. 

7.  The  thing  sworn  ought  to  be  in  some 
^'Aj  material,  for  if  it  lie  wholly  foreign  to 
ihe  purpose  or  immaterial,  antl  neither  per- 
tinent to  the  matter  in  queation  nor  tending 
tp  aargratut^  q>  extenuate  the  damages,  nor 
likely  to  induce  the  jury  to  inve  credit  to  the 
substantial  part  of  the  evidence,  it  cannot 
amount  to  perjury,  because  it  is  wholly  in- 
si^ntficanl. 

8.  It  is  not  material  whether  the  false  oath 
were  credited  or  not,  or  whether  the  party  in 


whose  prejudice  it  was  taken  was  in  the 
event  damaged  by  it,  fur  the  prosecution  is 
not  grounded  on  the  damage  to  the  party, 
but  on  the  abuse  of  public  justice. 

Subornation  of  perjury  is  the  offence  of 
procuring  another  to  take  such  a  false  oath 
as  constitutes  peijarj  in  the  principaK 

In  prosecutions  for  peijury  there  can  be 
no  conviction  except  on  the  oath  of  two 
witnesses,  though  it  will  be  snflScieut  that 
the  peijury  be  directly  proved  by  one  witness, 
and  corroborative  evidence  on  some  par* 
ticular  point  be  given  by  another ;  and  where 
the  alleged  perjury  consists  in  the  defen- 
dants havinff  contradicted  what  he  himself 
Bivore  on  a  uiruier  occasion,  the  testimony  of 
a  single  witness  in  support  of  the  defendant's 
own  original  statement  will  support  a  con- 
viction. By  23  Oeo.  II.,  c.  11,  any  Judge 
of  assize,  while  the  court  is  sitting,  or  within 
twenty-four  hours  after,  is  empowered  to 
direct  a  witness  to  be  prosecuted  for  per- 
jury ;  and  It  is  provided  that  in  an  indictment 
for  perjury  or  subornation,  it  shall  be  suf« 
ficient  to  set  forth  the  substance  of  the 
offence. 

Peijury  and  subornation  are  both  mis- 
demeauunrs,  and  their  punishment,  at  com- 
mon law,  is  by  fine  and  imprisonment.  But 
the  following  statutes  have  enacted  additional 
puni^huients.  By  6  Eliz,,  c.  9  (made  per- 
petual by  29  Eliz.,  c.  5,  §  2,  and  21^  Jac., 
c.28,$  8),  the  offender, if  indicted  for  peijury, 
may  be  imprisoned  lor  six  months  and  fined 
20/.,  and  if  indicted  tor  subornation  may  be 
fined  40/.,  and  in  default  of  payment,  impri- 
soned for  six  months.  By  2  Geo.  il.,  c.  25, 
f  2,  he  may  also  in  either  case  be  transported 
or  sent  to  the  house  of  correction,  with  hard 
labour,  for  seven  years.  And  by  3  Geo.  IV., 
c.  114,  the  offender  may  be  sentenced  to 
imprisonment,  with  bard  labour,  for  any 
term  fur  which  he  may  be  lawfully  impri- 
soned, either  in  addition  to  or  in  lieu  of  any 
other  punishment. 

The  following  statutes  relate  to  perjury  in 
particular  cases;  government  annuities,  48 
Geo.  111.,  c.  142,  §§4,  22;  52  Geo.  III., 
c.  129,  §§  2,  7 ;  excbequt* r  bills,  51  Geo. 
III.,  c.  10,  §§  9,  10;  stamps,  55  Geo.  III., 
c.  184,  (f  52,  53 ;  customs,  3  &  4  Wm.  IV., 
c.  51,  H  28.  29 ;  excise,  7^8  Geo.  IV.,  c. 
53,  (§  29,  30,  31 ;  naval  stores,  39  &  40 
Geo.  ill..  1*.  89,  (30;  qUHrantine,  6  Geo. 
IV.,  c.  78,  §  29 ;  pilotage,  6  Geo.  IV.,  c.  126, 
f  80 ;  vt*Si»cls  carry in)(  passengers,  43  Geo. 
JIl.,  c.  56,  i  20 ;  bankrupts,  6  Geo.  i V.,  c. 
16,  §  99;  5  &  6  Vict.,  c.  122,  (81 ;  iutfolvents, 
7  Geo.  IV.,  c.  57,  §  71 ;  1  &  2  Vict.,  c.  1 10, 
I  100 ;  registry  act«,  2  &  3  Ann.,  c.  4,  §§  18, 
19;  inclosure  act,  51  Geo.  III.,  c.  1(^,  § 
43 ;  elections,  2  W'ui.  IV.  c.  45,  §  58 ;  5  &  6 
Wm.  IV.,  c.  76,  §  34 ;  naval  aud  military 
pay,  &c.,  1 1  Geo.  IV.,  and  1  Wm.  IV.,  c.  26, 
§§  85,  86 ;  7  Geo.  IV.,  c.  78,  f  29 ;  slave 
trade,  5  &  6  Vict.,  c.  42,  §  7. 

If  perjury  be  committed  in  a  spiritual 
cause,  the  spiritual  Judge  has  authority  to 
inflict  canonical  punishment,  and  prohibition 
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will  not  )po.  Bat  the  Judge  camiot  ponisli 
pro  BohUe  anima;  and  toe  party  grieved 
by  such  peijury  must  recover  his  damages 
at  the  common  law. 

In  Scotland  the  punishment  of  peijury 
is  directed  by  statute,  the  last  of  which, 
1555,  c.  47»  declares  peijury  to  be  punish- 
able by  confiscation  of  movables,  piercing 
the  tongue,  and  infamy;  to  which  the  Judge, 
in  aggravated  cases,  may  add  any  other 
pensll^  that  the  case  seems  to  require*  By 
the  same  act,  subornation  of  peijury  is 
puninhable  as  peijury. 

PERMISSIVE  WASTE,  the  neglect  of  neces- 
sary repairs. 

PERMIT,  a  license  or  instrument  granted  by 
the  officers  of  excise,  certifying  that  Uie 
excise  duties  on  certain  floods  have  been 
paid,  and  permitting  their  removal  from 
some  specified  place  to  another.  The  acts 
relative  to  permits  were  consolidated  by  the 
2  Wm*  IV.,  c,  16.  The  commissioners  of 
excise  provide  moulds  or  frames  for  making 
the  paper  used  iu  the  printing  of  permits 
which  have  the  water  mark,  "  Excise 
Office,"  visible  in  its  substance;  and  the 
counterfeiting  of  such  frames  or  paper,  or 
the  having  the  latter  in  one's  possession 
without  being  able  satitfactorilv  to  account 
for  it,  are  felonies,  punishable  by  transpor- 
tation. Permits  are  not  delivered  except  on 
the  receipt  of  "  renuest  notes,"  specifying 
the  places  from  and  to  which  the  goods  ^re 
to  be  conveyed.  A  penalty  of  500/.  is  to  be 
imposed  on  all  persons  counterfeiting  "  re- 
quest notes,"  or  fraudulently  procuring  or 
misapplying  permits ;  and  all  goods  for  the 
removal  of  which  permits  are  necessary,  if 
they  be  removed  without  theai«  are  to  be 
forfeited,  and  the  various  parties  engaged  in 
their  removal  are  to  be  each  amerc^  in  a 
penalty  of  200/.  It  is  needless  to  dwell  on 
the  extreme  inconvenience  that  would  result 
,  from  such  regulations  were  permits  in  ex- 
tensive use.  But  such  is  not  the  case ;  and 
they  are  now  wholly  dispensed  with,  except 
in  tlie  case  of  a  very  few  articles.  McCuU 
loch*i  Comm,  Did, 

PERiMUTATIONE,  &c.,  a  writ  to  an  ordmary 
commanding  him  to  admit  a  clerk  to  a  bene- 
fice upon  exchange  made  with  another. 
Rea.  Orig.  307. 

PERMUTATION  or  BARTER,  the  exchange 
of  one  movable  subject  for  another. 

PER  MY  ET  PER  1X)UT  (by  the  half  and 
the  whole). 

PERNANCY  [prendre,  Fr.,  to  take],  the 
tnking  or  receiving  any  thing. 

PERNOR,  he  who  receives  the  profiU  of 
landf ,  &c. 

PER  PAIS  (by  the  country). 

PBRPARS,  a  part  of  the  inheritance, 

Perpetua  lea  eat,  nn/Zam  legem  hmoMom  ae 
poiiHoam  perpetuam  eeeej  et  clauamla  qum 
abrogaiionem  egeludU,  ab  tnt/so  noii  vikt. 
Bacon. — (It  is  an  everlastuur  law,'  that  no 
positive  and  human  law  shall  be  perpetual ; 
and  a  clause  which  excludes  abrogation  is  not 
good  from  its  commeuc^ment.) 


PERPETUAL  CURATE,  a  , 

nister  in  holy  orders,  who  is  chaiged  with 
the  cart  of  souls,  and  entitled  to  waohuKst 
for  his  services. 

By  1  &  2  Wm.  IV*,  c.  38,  c^arvhes  «r 
chapels  built  and  endowed  by  psAicDht 
individoab,  shall  have  districts  assi|Bc4  lo 
them,  and  be  deemed  perpetual  ctuidei, 
add  the  right  of  nomination  theieU)  ifaiU  he 
vested  in  the  person  so  building  sad  cs- 
dowing, 
PERPETUATING  TESTIMONY.  Aein 
Chancery  is  frequently  filed  for  the  porpoie 
of  preserviii^  testimony  when  it  is  ia  dsngcf 
of  being  lost,  before  the  matter  to  whkh  it 
relates  can  be  made  the  sabjea  of  jodidil 
investigation.    This  sort  of  bill  is  moit  fit- 

?|uent  when  lands  are  deviaed  by  will  swj 
rom  the  heir-at-law ;  and  the  deviiee,  ii 
order  to  perpetuate  the  testimoay  of  Ae 
witnesses  to  such  will,  exhibito  a  bill  a 
Cbancerv  against  the  heir,  and  seu  forth  the 
will  verhatimy  therein  suggesting  that  the 
heir  is  inclined  to  dbpote  its  vslkiitv;  lod 
then  the  defendant  having  answered,  they 
proceed  to  issue,  as  in  other  cssci,  imI 
examine  the  witnesses  to  the  will;  after 
which  the  cause  is  at  an  end  without  pr»* 
ceeding  to  any  decree^  no  relief  bosf 
prayed  by  the  bill;  but  the  heir  isenUtledto 
his  costs,  even  though  he  contest  the  wilL 
This  is  what  is  usually  meant  by  prorin^  i 
will  in  Chancery. 

As  to  the  rignt  to  muntain  a  bill  to  per- 
petuate testimony,  there  is  no  diitinctioa 
whether  it  respects  a  title  or  claim  to  reil 
estate  or  to  personal  estate,  or  to  mere  per- 
sonal demands,  or  whether  it  is  to  be  o»ed 
as  matter  of  proof  in  support  of  the  phis- 
tiff's  action,  or  as  matter  of  defence  to  repel 
it.  And  the  bill  will  lie  not  oiil][  in  cstes  of 
a  private  penalty  or  forfeiture  without  wiif- 
iiMT  it,  where  it  may  lie  waived,  as  in  caies 
of  waste  or  of  the  forfeiture  of  a  lesie,  bat 
also  in  cases  of  public  penalties,  sucb  si  for 
the  forgery  of  a  deed,  or  for  a  fraodoleni 
loss  at  ses. 

A  plaintiff  desiring  to  perpetuate  evidescei 
roust  show  by  his  bill  that  he  bss  tooe 
interest  in  the  matter,  and  that  it  may  be 
endangered  if  the  testimony  in  support  of  ^ 
be  lost.  If  the  interest  be  a  present  fesird 
one,  it  is  immaterial  how  minute  such  is- 
terest  may  be,  or  how  distant  the  ponibilitf 
of  its  coming  into  acttial  possession  snd 
enjoyment  may  be. 

By  5  &  6  Vict.,  c.  69^  §  1,  after  rectdsir, 
''  that  it  is  expedient  to  extend  the  mesM  of 
perpetuating  testimony  in  certain  CMei,''  it 
IS  enacted,  **  that  any  person  who  wosld, 
under  the  circumstances  alleged  bybiisto 
exist,  become  entitled  upon  the  happesis^ 
of  any  future  event,  to  any  honor,  title, 
dignity,  or  office,  or  to  any  estate  or  iaterest 
in  any  property  real  or  nersonal,  the  n^st 
or  claim  to  which  cannot  Vy  him  be  broofht 
to  triid  before  the  happening  of  such  ereot, 
shall  be  entitled,  from  and  after  UmjswbC 
of  this  ac^  to  file  a  biU  in  thi  H%h  Out  of 
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ChtDcery  to  perpetotta  ukj  tettimon?  wUch 
jMj  be  material  for  esUblishiDip  aoch  claim 
or  ri/(bt;  aod  that  all  laws,  roles,  and  refpi- 
latioas  not  contrary  to  the  provisiona  of  thit 
act,  now  in  force  or  in  ose  in  suits  to  per- 
petuate testtmooy,  or  respecting  depositions 
taiieQ  in  such  suits,  or  the  punishment  of 
fwrjary  committed  in  making;  such  depo« 
sitioDS,  shall  be  in  force,  and  used  «nd 
applied  in  all  suUs  to  be  instituted  under  the 
authority  of  thb  act,  and  in  respect  to  depo- 
liiioBs  taken  in  such  suits.'' 

It  is  enacted  hj  §  2,  «'  that  in  all  suits 
which  may  be  instituted  under  the  authority 
of  this  act,  touching  any  honor,  title, 
digni^,  or  office,  or  any  other  matter  or 
thing  u  which  her  M^esty  her  heirs  or  iuc« 
cenors  may  hate  any  estate  or  interest,  it 
ibaJl  be  lawful  to  make  the  Attorney  General 
for  the  time  being  a  party  defendant  thereto  { 
and  that  m  ail  pruceedin|(s  in  whkh  the 
depositions  taken  in  any  auch  suit  in  which 
the  Attorney  General  for  the  time  bein^ 
was  so  made  a  d^endant,  may  be- offered  in 
efidence,  auch  depositions  may  be  admiuibie 
notwithstanding  any  objections  to  such  depo- 
sitions upon  the  ground  that  her  Majesty  her 
heirs  or  successors  were  not  parties  to  the 
suit  in  which  such  depositions  were  takei^." 

Bills  to  take  testimony  de  ben§  esse,  are 
sometimes  confounded  with  these  billa.  But 
there  is  a  broad  distinction  between  them. 
Bills  to  perpetuate  testimony  can  be  brought 
by  persons  oiilv  who  are  in  possession  unoer 
their  title,  ana  who  cannot  sue  at  law,  and 
thereby  ha?e  an  opportunity  of  examining 
their  witucssea  in  such  suit.  But  bills  to 
take  testimony  d9  bene  esse,  may  be  brought 
not  only  by  persons  in  possession,  but  by 
persons  who  are  out  of  possession,  in  aid  of 
the  trial  at  law.  Also  these  bills  can  only 
be  brought  when  an  action  is  depending, 
snd  not  before.  See  Da  bsvs  xaaa,  Intsr- 

aOOlTOBT. 

The  bill  must  state  that  no  action  can  be 
immediately  brought,  otherwise  it  is  demur- 
rable. The  court  will  not  permit  the  depo- 
sitions to  be  published  except  in  support  of 
a  suit  or  action,  and  then  only  after  the 
death  of  a  witness,  or  in  case  of  his  being 
*iik  or  incapable  of  travelling,  or  being 
prevented  by  accident  from  attending  to  be 
examined.  The  defendant  is  entitled  to 
examine  witnesses  under  the  plaintiflPs  com- 
mission. If  the  hill  is  sustained,  and  the 
testimony  is  taken,  the  suit  terminates  with 
the  examination,  and  of  course  is  not  brought 
to  a  hearing.  The  defendant  is  then  enti- 
tled to  apply  by  motion  as  of  course,  for  his 
c^oits,  upon  the  simple  allegation  that  he  did 
not  examine  any  witnesses.  1  Madd.  Ck. 
Prae.  253 ;  2  Story's  Eq.  Jwriep.  661 ; 
5fofy's  Bq.  Plead,  e.  nu 
PERPfiTUITY,  duration  to  all  futurity ;  ex- 
^ption  from  intermission  or  ceasing,  h  is 
<Miioas  in  Jaw,  destructive  to  the  common- 
vealih,and  an  impediment  to  commerce,  by 
preventing  the  wholesome  circulation  of 
proper^.    See  AccumuiiAtion. 


PBR  QVM  SERVITIA,  ajudidal  writ  iiramg 
from  the  note  of  a  fine,  and  lay  for  cognisee 
of  a  manor,  seigniory,  chief  rent,  or  other 
servires,  to  compel  him  who  was  tenant  of 
the  land  at  the  time  of  the  note  of  the  fine 
levied,  to  attorn  unto  him.    0.  JV.  B,  166. 

PERQUISITE,  something  gained  by  a  place 
or  office  over  and  above  the  stated  wages  t 
anything  gotten  by  industry  or  purchased 
with  money  different  from  that  which  de- 
scends from  a  father  or  ancestor  i  also, 
fines  of  copyholds,  heriots,  amerciaments,  &c. 

PERQUISITOR,  a  searcher. 

PER  QUOD  (whereby),  a  phrase  made  use  of 
bj  a  plaintiff  in  his  declaration,  in  the  aver- 
nng  of  particular  damage  to  have  happened, 
without  which  an  action  would  not  have 
been  maintainable. 

Per  raiionee  pervemiur  ad  legUi$nam  nUUmem. 
Lit.  §  386iir-(By  reasoning  we  come  to  legal 
reason.) 

PERSON,  a  man  or  woman  i  the  stoto  or  con- 
dition whereby  one  man  differs  from  an- 
other. 

Persons  are  divided  into,  1,  natural,  such 
as  God  formed  them;  and  2,  art^hial,  such  as 
are  devised  by  human  laws  for  purposes  of 
society  and  government,  who  are  called 
corporations  or  bodies  politic.  1  Bl,  Com. 
123. 

Persona  eoi^funeta  mqmparatwr  interesse  pro^ 
prio.  Bacon.-*  (A  person*  united  equals 
one's  proper  interest.) 

Persond  ryts,  mergitur  persima  duds,  Jenk. 
Cent.  160.— (The  person  of  duke  meiyi^ea  in 
that  of  king.y 

PERSONABLE,  the  being  able  to  hold  or 
maintain  a  plea  in  court ;  also,  capacity  to 
take  anything  granted  or  ciTen.  Pliwd.  27, 

PERSONAL,  any  movable  thing,  either  living 
or  dead. 

PERSONAL  ACTION,  one  brought  for  the 
specific  recovery  of  goods  and  chattels,  or 
for  damages  or  other  redress,  for  breach  of 
contract,  or  other  injuries,  of  whatever 
description,  the  specific  recovery  of  lands, 
tenemenu,  and  hereditaments  only  ex- 
cepted. 

Personal  actions  are  divided  into  two 
classes; 

I.  E9  contractu,  comprehending-^ 

(a)  Promises,  or  assumpsit, 

(b)  Debt. 

(c)  Covenant. 

(d)  Account. 

(e)  Annuity. 

(f)  Scire  facias* 

(g)  Detinue.  See  Walker  v.  Needkamp 
3  Man.  &  Or.  65. 

II.  JSa;  delicto,  comprehending 

(a)  Case. 

(b)  Trespass. 

(c)  Replevin,  the  practice  of  which  is 
peculiar,  and  is  given  under  the  head  "  Re- 
plevin." 

(d)  Trover. 

The  following  is  a  sketeh  of  the  mode  of 
proceeding  in  personal  actions,  excepting 
replevin:  which  see. 
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The  2ud  sec.  of  1  &  2  Vict.,  c.  110,  enacts, 
that  all  personal  actions  In  any  of  the  supe- 
rior com  in  on  law  courts  at  Westminster 
aball  be  commenced  by  writ  of  summons. 

Now  these  are  the  particulars  to*  be 
attended  to  in  the  preparation  of  a  writ  of 
aummons :— It  should  be  addressed  properly 
to  the  defendant,  setting  forth  his  true 
christian  and  surname  in  full,  or  if  the 
action  be  brought  upon  a  bill  of  exchaore 
or  other  written  instrument,  then  in  the 
same  manner  as  he  is  therein  desif^nated, 
either  by  initials  or  contractions.  The  de- 
fendant's residence,  or  supposed  residence, 
must  be  mentioned  for  the  purpose  of  har- 
ing  a  copv  of  the  writ  served  in  the  county 
into  whicn  the  writ  is  issued ;  but  it  is  not 
necessary  to  state  either  the  number  of  the 
defendant's  house,  or  the  parish.  When  a 
plaintiflf  is  suing  or  a  defendant  is  sued  as 
executor,  administrator,  or  assignee,  it  is  not 
necessary  to  describe  him  as  such  in  the  writ, 
though,  J  apprehend,  in  order  to  render  a 
defendant  executor  or  administrator  liable 
for  a  devastavit,  i,  e.,  the  wasting  of  his 
testator's  goods,  he  should  be  described  in 
his  representative  character.  A  plaintiff  in 
a  qui  tarn  action  needs  not  to  be  so  de- 
scribed. Out  tarn,  or  popular  actions,  are 
informations  exhibited  against  any  person 
on  a  penal  statute,  at  the  suit  of  the  Queen 
and  the  party  who  is  informer,  where  the 
penalty  for  the  breach  of  the  statute  is  to  be 
divided  between  them.  All  the  plaintiffs 
and  all  the  defendants  must  be  inserted  in 
one  writ,  and,  if  there  are  several  writs  into 
several  conn  ties,  all  the  parties  should  be 
named  in  each.  The  form  of  action  must 
be  set  forth :  the  following  are  the  most 
usual  forms  of  action— on  promises,  of  debt, 
of  covenant,  of  detinue,  on  the  case,  of  tres- 
pass. The  writ  is  tested,  t.  e.,  witnessed  in 
the  name  of  the  Lord  Chief  Justice;  or  Lord 
</htef  Baron  of  the  court  out  uf  which  it  is 
issued,  and  dated  ot  the  day  of  its  issuing. 
The  memorandum  subscril)ed  fixes  the  du- 
ration «if  the  writ,  and  provides  that  it  is 
to  be  served  within  four  calendar  months 
from  and  iniludinir  the  day  of  its  date,  and 
not  afterwards.  The  memoranda  to  be  in- 
dorsed are  the  name  and  place  of  abode  of 
the  attorney  suing  it  out,  and  if  he  sue  it  out 
as  agent,  then  the  name  and  place  of  abode 
of  the  attorney  for  whom  he  is  agent,  or  if 
sued  out  by  the  plaintiff  in  person,  then 
with  his  fulfnamp  and  address.  Where  the 
action  is  for  a  debt,  the  debt  and  costs  must 
be  also  endorsed.  The  writ  being  thus  pre- 
pared, is  then  sued  out :  a  preveipe  for  the 
oHice  is  made,  and  this  ia  lodged  with  the 
proper  officer,  who  signs  and  seals  the 
writ.  If  at  this  suge  of  the  case,  the  writ 
is  found  to  be  incorrect  in  any  of  the  par- 
ticulars just  described,  it  can  be  made  correct 
and  resealed  before  service.  A  copy  of  the 
writ  mufet  be  penonaUy  served  upon  each 
defendant  within  the  county  in  which  the 
defendant  is  described  in  the  writes  residing, 
or  within  two  hundred  yards  of  Its  border,  by 


any  person  capable  of  reading  or  wiitinf ,  ind 
at  any  time  of  the  day  (Sandayi  excepted), ' 
and  the  original  writ  must  be  shown  to  (he 
defendant,  if  he  require  it :  persoaal  lerviee 
will  be  dispensed  with  if  the  defeodtnt'i 
attorney  emiorse  on  the  writ  an  undertakiof 
to  appear  to  it  in  due  time,  or  if  an  aetioabe 
against  the  printer,  &c.,  of  a  newspaper,  the 
copv  may  be  left  at  the  place  set  forth  in  the 
declaration  of  proprietorship,  lodged  it 
Somerset  House.  Siervice  on  the  hotbisd 
alone,  or  an  officer  of  a  corporatioD,  will  be 
sufficient.  Within  three  days  after  terrice 
of  the  writ,  the  party  who  served  h  nost 
endorse  upoo  it  the  day  of  the  week, 
month,  ana  year  of  such  senrice,  othenriie 
the  plaintiff  could  not  enter  an  appean&ct 
for  tne  defendant. 

If  the  plaintiff,  after  service,  diwovertij 
irregularity  in  the  writ,  he  should  j;ife 
defendant  notice  not  to  appear  to  it,  ind 
issue  another;  or,  if  the  defendsnt  ban 
appeared,  the  plaintiff  should  also  lendrr 
mm  his  cosU.  If  the  defendant  discofer  lar 
irregularity,  he  should  apply  to  the  coart  or 
a  Judge  to  set  the  irregular  procetdiogssM)<i 
upon  the  proper  affidavit. 

If  the  defendant  or  any  one  of  then  be 
not  served  within  the  four  calendar  monthi, 
the  writ  must  be  continued  by  an  olurwm, 
which  is  in  the  same  form  aa  the  oripul 
writ;  but  after  the  words  ''we  commasd 
you,"  the  words  **as  before"  are iaseitcd; 
and  the  oUom  may  be  continued  by  sfAvio 
writ,  but  instead  of  the  words  **  as  before/ 
the  phrase  **  as  often  we  have  eoaimsnded 
you"  is  inserted.  Concurrent  wriu  wy 
also  be  issued  against  the  aame  defeadisi 
into  difficrent  counties,  when  the  defeadsbt 
appears  to  be  restless,  and  is  contiaosllf 
going  from  one  county  into  another;  butoolj 
the  costs  of  one  writ  will  be  allowed. 

The  defendant  haa  eight  days  to  enter  an 
appearance  for  himself  after  service;  sod  if 
he  do  not  do  so,  the  plaintiff  may,  oa  tbe 
ninth  day,  enter  an  appearance  for  him,  «r* 
ftof .,  i.  e'.,  iecimdMim  statmii  amctoriialm. 

For  instance,  suppose  a  defendaat  be 
perved  on  a  Wednesday,  he  has  till  tbe  next 
W^ednesday  inclusive  to  enter  an  sppetr- 
ance ;  the  plaintiff  can  do  so  on  tbe  Than- 
day  morning. 

The  appearance  is  thus  entered,  sod 
appearance  piece  is  filled  up  with  tbe  niisri 
of  the  parties,  acconling  wiih  the  writ,  w 
this  manner :  if  it  be  entered  by  the  plaintio, 
then  the  words  **  accoiding  lo  the  sistate, 
are  added,  and  an  affidavit  of  the  f^rflctof 
the  writ  must  be  annexed ;  it  is  ihea  lod/^ 
with  the  proper  officer.  The  entry  of  the 
appearance  by  the  defendant  b  a  waiver  of 
all  irregularities  (if  any)  in  the  writ  tsd 
service. 

It  is  sometimes  the  case  that  a  defeD<biK 
Iceeps  out  of  the  way  to  avoid  service  of  i 
writ;    and  then,  in  order  to  entitle  the 

Slaintiff  to  a  distringas  to  compel  appesrsaesr 
e  must  have  proceeded  in  this  ■MaBer- 
two  several  applicitions  should  be  latds  at 
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(be  defeniant's  KfUal  or  last  plice  of  abode 
oa  two  ditferent  days  or  occations,  and  thai 
00  each  of  luch  occasions  yon  should  ap- 
prise the  person  whom  you  see  of  the  na- 
ture of  your  busincM,  and  say  that  you 
will  call  afpain  on  a  future  dav»  naming  the 
tiiof,  thus  endeat ourtnic  to  see  tne  defendant* 
sod  00  the  last  occasion,  a  copy  of  the  writ 
of  sominons  must  be  left ;  such  hicU  mutt  he 
collected,  so  as  to  enable  the  person  making 
the  necessarv  affidavit  to  swear  that  he 
believes  the  aefendant  keeps  out  of  the  way 
to  aroid  such  service.  If  his  residence  be 
uokoown,  it  must  be  sworn  that  the  party 
bu  used  his  utmost  endeavours  to  serve 
Lioi. 

Writs  of  dittringas  are  granted  for  two  pur- 
posesybut  not  in  the  alternative.  For  in«Unce, 
if  the  dcrfendaot  be  in  this  country,  and  he 
cannot  lie  served,  the  application  for  the 
disimgiu  most  be  to  compel  his  appear- 
aare ;  but  if  he  be  out  of  the  countrv,  tlie 
application  must  then  be  for  an  outlawry. 
The  order  for  the  t/tt^nii^af  is  thus  obtained: 
in  term  time  by  delivering  a  brief  to  counsel, 
with  the  affidavit  '*  to  move  for  a  diitrmgaM 
to  compel  the  defendant's  appearance." 
The  rule  is  absolute  at  once.  In  vacation, 
bv  laying  the  affidavit  before  a  Judge  at 
chsiobers,  and  upon  his  approval,  he  makes 
the  order.  The  diMtriugas  is  issued  exactly 
like  the  aommuns,  but  you  must  produce 
the  rule  or  order  to  the  officers  signing 
snd  sealing  the  writ.  The  form  of  a  dis- 
tringas diflfera  from  the  summons  in  its 
bdog  addressed  to  the  sheriff  of  the  county 
io  which  the  defendant's  place  of  abode  is 
litosted;  in  its  being  made  returnable  in 
term,  not  b^iug  less  than  fifteen  davs  after  its 
teite,  bearing  date  on  the  day  of  its  issuing, 
and  in  the  form  of  the  notice  at  iu  foot.  The 
obiervations  as  to  the  irregtdaritv  of  the 
tiiDimons  will  be  applicable  to  this  writ. 
The  sheriff  executes  the  writ  through  his 
officer,  who  distrains  upon  the  defendant's 
goods  and  chattels  to  the  amount  of  40s.,  or 
lets,  if  he  have  no  more,  df  livering  to  the 
defendant  a  copy  of  the  diitrmgas  or  leaving 
It  St  hb  residence.  On  the  ninth  day  after 
the  return  of  the  diitrimgas,  search  if  defen- 
dmit  have  appeared,  and  if  he  have  not,  the 
plaintiff  can  enter  an  appearance  for  him 
without  affidavit  or  leave  from  the  court. 
If  the  sheriff  cannot  execute  the  diitringas, 
direct  him  to  return  it  mm  e$t  imvenivf  and 
i^lk  boM  t  on  the  ninth  day  after  the  return, 
March  if  defendant  have  i^peared,  and  if 
Doi»  then  upon  an  affidavit  of  the  sheriff's 
return,  and  that  diligent  means  were  used  to 
execute  the  digtringas^  and  that  defendant 
keeps  out  of  the  way  to  avoid  service,  the 
court  or  a  Judge  will  make  an  order  to  tJlow 
the  plaintiff  to  enter  an  appearance  for  the 
defendant. 

It  is  sometimes  advisable  to  hold  the 
defeodant  to  bail,  the  practice  relating  to 
which  has  nndergone  great  alteration  under 
the  1  &  2  Vict.,  c.  1 10.  Great  roisappre- 
beniion  exiaU  as  to  the  operation  of  thii  act. 


Now,  arrests  with  reference  to  this  act  are  of 
two  sorts ;  one,  on  mesne  process,  t.  e., 
arresting  a  defendant  in  the  first  ini^tance  ao 
an  to  hold  him  to  bail  to  abide  the  event  of 
the  action,  unless  be  fettle  the  demand :  the 
other,  arretting  defendant  in  execution,- 
after  plaintiff  has  obtained  a  judgment,  for 
satisfaction  of  such  judgment  and  cause  of 
action. 

Arre<t  upon  mesne  prncew  is  aboli»lied 
by  this  act,  esfcept  a  plaintiff  in  any  action  in 
any  of  her  Majestv's  superior  courts  at  West- 
minster, in  which  the  defendant  is  now 
(t.  e.,  at  the  time  the  act  came  into  opera- 
tion, October  1,  1838,)  liable  to  arrest, 
whether  upon  the  order  of  a  Judge,  as  was 
always  the  case  in  trover,  or  without  sach 
order,  shall,  by  the  affidavit  of  himself  or  of 
some  other  person,  ahow  to  the  satisfaction 
of  a  Judge  of  one  of  the  said  superior  courts, 
that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  to  the  amount  of  20/. 
or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit 
England  unless  he  be  forthwith  appre- 
hended, it  shall  be  lawful  for  a  Judge,  by  a 
special  order,  to  direct  that  such  defendant 
shall  be  held  to  bail  for  such  sum  as  such 
Judge  shall  think  fit,  not  exceeding  the 
amount  of  the  debt  or  damages.  This  order 
may  be  made  at  anv  stage  of  the  proceed- 
ings liefore  final  judgment. 

The  practice  on  the  part  of  the  pluntiff  is 
as  follows:  sue  out  a  writ  of  summons, 
which  needs  not  be  served  until  after  the 
arrest  — prepare  the  necessary  affidavit-* 
when  sworn,  annex  a  copy  of  the  writ  of 
summons  to  it,  and  lay  it  before  a  Judge  at 
chambers,  who,  if  satisfied,  will  mako  an 
order  to  hold  the  defendant  to  bail ;  then, 
within  the  time  mentioned  in  this  order, 
prepare  a  writ  of  capias.  It  is  addressed  to 
the  sheriff  of  the  county  in  which  the  defen- 
dant resides ;  but  if  the  sheriff  be  an  inter- 
ested party,  it  is  then  directed  to  the  other 
sheriff  alone,  if  there  be  two,  if  not,  to  the 
coroner;  but  if  he  be  interested,  then  to 
persons  nominated  by  one  of  the  masters, 
usually  called  eIi2sors.  If  the  writ  is  issued 
into  the  counties  palatine  of  Lancaster  or 
Durham,  then  to  the  chancellor  or  .  his 
deputy,  who  issues  his  mandate  to  the 
sheriff  to  execute  the  writ.  The  saoae 
observations  as  to  the  summons  will 
apply  to  the  ca/nas^  with  these  additions, 
that  the  defendant's  esute  or  degree  must 
be  added,  aad  the  amount  of  the  bail  must 
be  indorsed.  The  writ  is  in  force  for  one 
calendar  month  from  its  date,  and  if  aiaaa 
and  pluriei  writs  be  required,  a  new  order 
must  be  obtained  from  a  Judge  for  that 
purpose. 

There  are  certain  persona  %vho  cannot  be 
holden  to  bail:  for  example  — the  royal 
family,  peers  of  the  realm,  members  of  Par- 
liament during  .  the  session  of  Parliament, 
and  for  a  convenient  time  afterwards  and 
before^  Oiually  understood  to  be  forty  days. 
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amtatuKlon  tod  their  aerfantt.  the  Judges, 
•eijeanto  aft  law ;  bat  barristers  .may,  anlets 
they  are  enga^fed  spoa  a  ea«s«  or  proceeding 
in  court,  so  also  tiie  attornies  and  olicers 
of  the  court. 

Parties  to  a  suit,  witnesses,  &c.,  bail,  banlc- 
rupts,  after  surrender  and  protection,  and 
after  obtaining  their  certificate;  insoWent 
debtors  who  have  passed  the  court,  femes  cO' 
vertes,  executors,  administrators,  and  heirs,  oi 
Much,  petty  officers,  or  teamen  on  board  any 
of  her  Majesty's  ships,  except  for  a  debtabo? e 
90/.,  contracted  before  entering  the  service ; 
and  this  provision  extends  to  soldiers  and 
marines ;  where  the  defendant  has  been 
before  arrested  for  the  same  cause  {nemo 
debet  bit  vestaripro  eddem  emui) ;  where  the 
defendant  has  been  wrongfully  arrested  or 
detained  in  custody,  he  cannot  be  lawfully 
detained  in  custody  under  other  process,  at 
the  suit  of  the  satne  plaintiff,  though  regu- 
larly issued. 

It  is  the  duty  of  the  sheriff  to  execute  the 
writ  in  a  reasonable  time  after  he  receives 
It,  and  to  arrest  the  defendant  at  the  first 
opportunity.  The  arrest  is  made  within  the 
county,  to  the  sheriff  of  which  the  writ  is 
directed,  and  at  any  time  of  the  day  or  night, 
within  one  calendar  month  from  the  date  of 
the  writ.  Ir  cannot,  however,  be  effected 
on  a  Sunday,  although  bail  may  take  their 
principal  on  that  day,  and,  the  defendant, 
after  a  negUgeni  escape,  may  be  retaken 
upon  a  Sunday.  A  copy  of  the  writ  must  be 
delivered  to  the  defendant  on  his  arrest. 
Within  six  days  of  the  arrest,  the  sheriff's 
officer  must  indorse  on  the  writ  the  true  day 
of  the  execution  thereof,  whether  by  service 
or  arrest. 

If  the  plaintiff's  cause  of  arrest  be  b  any- 
wise improper,  the  defendant  should  proceeil 
thus:  he  should  appl^  to  a  Judge  or  the 
court  in  which  the  action  has  been  brought, 
for  an  order  or  rule  on  the  plaintiff  to  show 
cause  why  the  defendant  arrested  should  not  be 
discharged  out  of  custody,  such  order  or  rule 
will  be  made  absolute  or  discharged  accord- 
faigly,  the  costs  thereof  being  discretionary. 
Any  order  made  by  a  Judge  may  be  dis- 
charged or  varied  by  the  court,  on  the  appli- 
cation of  either  party.  It  will  be  necessary, 
in  this  application  on  the  part  of  the  defen- 
dant, to  refute  the  facts  sworn  to  in  the 
platntiflTs  affidavit,  by  an  affidavit  of  the 
defendant  or  some  other  person.  If  an 
order  be  made  in  fiwour  of  the  defendant,  a 
copy  thereof  should  be  served  on  the  plain- 
tifrs  attorney,  and  also  on  the  warden, 
marshal,  or  gaoler  of  the  prison  in  which 
the  defendant  is  in  custody,  and  thersupon 
the  defendant  is  discharged. 

But  if  the  arrest  be  regular  and  legal, 
then  the  defendant  must  remain  in  cust^y, 
unless  he  make  deposit  of  the  sum  faidorsed 
on  the  aqnas,  together  with  10/.  for  costs, 
with  the  sheriff,  or  until  he  shall  have  given 
a  bail-bond  to  the  sheriff,  in  two  sufficient 
iureties,  conditioned  for  the  defendant's 
appearance  at  the  day  and  lu  such  place  *s 


by  the  writ  Is  rmulred.  The  sheriiTs  offeer 
prepares  the  bail-bond,  which  is  for  the  mud 
indorsed  on  the  writ  and  no  more,  and  it 
must  be  executed  on  or  before  the  eigiith 
&MJ  limited  by  the  process  for  puttio[(  io 
bail.  If  the  defendant  do  not  appear  to  the 
writ  according  to  the  condition  of  the  bsil- 
bond  (if  he  have  jpven  one),  thrt  is,  if  te 
do  not  put  in  tpecuU  baii  withia  eight  daji 
inclusive  after  the  execution  of  the  writ,  or 
do  not  perfect  special  bail,  or  render  hioiidf 
in  due  time,  the  bail-bond  Is  forfeited,  aod 
the  plaiutiff  has  the  option  either  of  tskio|^ 
an  assignment  of  it  and  bringing  an  sctioo 
thereon,  or  of  proceeding  against  the  sheriff 
to  compel  him  to  return  the  writ  and  brtai; 
In  the  body  of  the  defendant,  or,  io  other 
words,  to  put  in  and  perfect  specisl  biQ, 
under  the  penaltv  of  an  attachment,  if  k 
omit  so  doing.  It  the  bail  to  the  sheriff  be 
good  and  sufficient  persona,  it  is  useal,  aad 
in  most  cases  advisable,  to  ttke  an  ainp- 
ment  of  the  bail-bond  and  proceed  on  h, 
In  preference  to  proceeding  againtt  the 
sheriff. 

Special  bail,  or  bail  abopeg  are  two  ssifi- 
cient  persons  who  undertake,  generaOy,  that 
If  the  defendant  be  condeniBed  in  the  sctkm, 
he  shall  satisfy  the  costs  and  condemnstioB, 
or  render  himself  to  the  castody  of  the  msr- 
shal,  or,  that  they  will  do  k  for  hiio.  In 
Keu  of  special  bdl,  the  defendant,  if  he  bste 
made  a  deposit  already  with  the  sberiC 
must  aHow  such  sum,  and  pay  10/.  addi- 
tional as  a  security  for  coats  tu  reoisia  is 
court,  and  enter  a  common  appesrsooe. 
Bail  is  usually  put  in  by  the  defendant  aad 
his  attorney,  but  it  may  be  put  in  by  the 
sheriff  or  the  bdl  to  the  sheriff,  t.f.,  the 
bail  beUno  for  their  indemnity,  or,  kj  is 
attorney,  in  pursuance  of  his  undortskiof. 
It  must  be  put  in  within  ught  days  after  (he 
arrest,  inclusive  of  the  dav  of  arrest.  Bsil 
may  be  put  in  before  a  Jndjje  in  town,  or  fio 
vacation)  before  a  commissioner,  or  a  cooi- 
missioner  in  the  oovn/ry,  or  a  Judge  of  suiie 
in  his  circuit.  It  may  be  put  in  obtMdg, 
which  must  be  by  consent  of  the  plaintiff  or 
his  attorney,  but  is  not  usual  in  practtoe,  or 
de  bene  este  (t.  e.,  conditionally),  subject  to 
the  plaintiff^s  approval  or  exception.  The 
Judge's  clerk  taJces  the  bail,  and  a  ba3- 
piece  Is  duly  filled  up  and  filed.  Poor  days' 
notice  of  putting  in  bail  mast  be  gitea  to 
the  plaintiff's  attorney  when  the  bau  josii^ 
at  tne  time  of  putting  in,  otherwiie  tfaii 
notice  is  not  usually  given  until  after.  AC- 
davits  of  Justification,  sUting  that  each  bsl 
is  loorfih  the  sum  required,  over  and  sbon 
his  debts,  and  every  other  sum  for  which  he 
mav  be  then  bail,  should  accompany  the 
notice  of  bail,  for  if  the  plaintiff  enai  to 
such  ball,  and  they  be  allowed,  he  will  bare 
to  pay  the  costs  of  justification.    If  the 

Elaiatiff 's  attorney  deem  Uie  bail  saSeieDt, 
e  adll  proceed  In  the  action,  but  if  other- 
wise, the  plaintifi*s  attorney  emeis  his  ex* 
caption,  witiiin  twenty  days  afker  notice  of 
lN&  to  «iM  ba»4»ok  at  tm  Judged  drstt- 
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ben.   Sut  if  the   defendanl   bare  gltea 
notice  of  jnsdfyuiK  at  the  tiiae  of  putting  la, 
and  accompanied  it  with  the  aiidhMrila  of 
JuitifiMtioo,  the  excep^Mi  oiitit  be  entered 
(medojfwr  laofa  before  the  day  of  putting 
ia»  kt^  and  also  gite  ooUce  of  exception 
one  day  or  more  before:   in  other  cases, 
within  twentv  days  after  the  service  of  the 
DOtioe  of  bail,  notice  of  exception  most  be 
giveiu     If  plaintiff  require    time   to    in- 
quire after  bail,  he  gives  one  dav'i  ooUce 
thereof,  such  time  not  to  exceed  three  days 
io  town  and  six  in  country  cases.  Bail  must 
justify,  within  four   days   after  notice   of 
exception,  and  two  days'  notice  of  justifica- 
tioo  »  sufficient.    Bail  justify  in  open  court 
or  before   a   Judge    at   chambers.     The 
f^ounds  of  opposition  to  bail  are,  anv  defect 
or  irregularity  in  the  proceedings^-that  they 
are  not  housekeepers  or  freeholders — not 
worth  the  sum — are  foreigners — privileged 
persons— guilty  of  perjury— outlawed,  &c. 
After  bail  have  justioed,  get  a  rule  of  allow- 
SDce,  and  serve  a  copy  on  the  plaintiff's 
attorney.    The  practice  of  taking  bail  in  the 
country  is  substantially  the  same;  but  the 
bail-piece  must  be  transmitted   and  filed 
within  eight  days,  unless  defendant  reside 
more  than  forty  miles  from  London,  then 
withto  fifteen  days  after  the  taking  thereof. 
The  pleadings  in  a  personal  action  at 
common  law  is  a  very  important  portion  of 
the  proceeding! ;  the  first  pleading  is  called 
the  declaration,  being  a  statement  of  the 
plaintiff's  cause  of  action  in  written  techni- 
cal phraseology.    The  plaintiff  may  declare, 
after  appearance,  dther  in  term  or  vacation, 
except  between  the  10th  August  and  24  th 
October,  which  is  now,  tn  strictness,  the  only 
vacation.    The  plaintiff  most  declare  before 
the  end  of  the  term  next  after  the  execution 
of  the  writ  (t.  ^.,  the  service  of  it),  otherwise 
the  defendant  mav  sign  judgment  of  aon 
pfofagunsthim;  sboutd  the  plaintiff  have  ap- 
peared tee,  $tat.f  the  defendant  could  not  ngn 
judgment  of  aoii  prog.    But  if  no  such  non 
prof  be  obtained,  then  he  may  declare  at  any 
time  mthin  a  year  from  the  execution  of  the 
writ,  unless  otherwise  ordered  by  the  court 
or  a  Judge,  or  he  wilt  be  deemed  out  of 
court,  and  a  stay  of  proceedings  under  the 
Interpleader  Act,  or  by  injunction  from  the 
Court  of  Chancery,  will  not  prevent  the 
ronning  of  the  year.     Where  one  of  two 
defendants  has  been  duly  served  with  process, 
and  tbe  other  cannot  be  served,  the  plaintiff, 
upon  affidavit,  should  apply  to  the  court  in 
term,  and  to  a  Judge  in  vacation,  for  time 
to  declare  against  the  defendant  duly  served, 
unti]  the  appearance  or  outlawrv  of  the  other; 
for  a  declaration  delivered  to  tne  one  served, 
and  afterwards  to  the  other  when  he  appears, 
would  be  clearly  irregular.    If  the  plaintiff 
be  not  ready  to  declare  ^thin  the  time 
limited,  a  side-bar  rale  for  a  lunar  month's 
time  to  declare  can  be  obuuned  at  one  of  the 
masters,  and  a  copy  of  It  served  upon  the 
defendalit's  attorney  or    agent.      If    the 
defendant  wiih  to  eonpel  &e  plaintiff  to 


declare,  he  should  obtdn  from  one  of  the 
masteis,  vpoa  comcl's  ajgnatore,  a  ner- 
emptory  mie  to  declare  within  a  certain  tune, 
which  role  is  absolute  in  the  first  instance ; 
If  the  plaintiff  do  not  declare  within  the  time 
so  limited,  the  defendant  may  after  a  four 
day  written  demand  of   declaration,   sign 

iodgment  of  aoii  ^rot.    If  tbe   defendant 
lave  appeared,  the  declaration  is  delivered 
to  bis  attorney  before  nine  o'clock  at  night, 
if  an  appearance  sec.  itat,  have  been  entered, 
the  declaration  must  be  filed  with  one  of  the 
masters,  and  a  notice  of  the  declaration 
delivered  to  or  left  at  the  last  or  most  usual 
place  of  abode  of  the  defendant;  and  if  the 
residence  of  the  defendant  be  unknown,  then 
upon  affidavit  of  that  fact  and  that  due 
diligence  has  been  used  to  ascertain  it,  a 
Jad(;e  will  grant  leave  that  the  notice  of 
declaration    be    posted    In    the    Master's 
Office;   and  a  declaration  is  not  deemed 
filed  until  this  notice  of  declaration  is  either 
served  or  posted  as  aforesaid.    The  plain- 
tiff must,  with  every  declaration,  if  delivered, 
or  with  the  notice  of  declaration,  if  filed, 
containing  any  common  indehitaiui  counts, 
deliver  full  particulars  of  his  demand  under 
those  counts,  where  such  particulars  can  be 
comprised  within  three  folios;  and  where 
such  particulars  cannot  be  comprised  within 
three  folios,  he  mtut  deliver  such  a  state- 
ment of  the  nature  of  his  claims,  and  the 
amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  ma^  be  comprised 
within  that  number  of  folios.    And  if  aiiy 
declaration  or  notice  be  delivered  without 
such  particularsor  statement,  the  plaintiff  will 
not  be  allowed  anv  costs  of  any  summons  on 
the  part  of  the  defendant,  for  a  Judge's  order 
to  deliver  such  particulars.    The  declaration 
shonid  correspond  with  the  writ,  1st,  in  the 
parties,  for  if  tbe  writ  be  against  one,  and 
the  declaration  against  two,  or  vice  vere^^ 
unless  he  discontinue  as  to  one.  It  will  be  set 
aside ;  2dly,  in  the  character  in  which  the 
parties  sue  or  are  sued,  but  there  is  a  dis- 
tinction between  general  process  and  process 
sued  out  en  autre  droit  or  qtA  tarn.     On 
process  sued  out  generally  in  the  plaintiflf  a 
name,  he  may  declare  for  a  cause  of  action 
en  autre  droit,  as  executor,  &c.,  or  qui  tarn. 
But  if  tbe  plaintiff  be  described  in  the  writ  as 
suing  en  autre  droit  or  qui  tarn,  he  cannot 
declare  for  a  cause  of  action  in  his  own 
right ;  3rdly,  m  the  form  of  action ;  for  if 
the  form  of  action  declared  in  be  different 
from  that  stated  in  the  writ,  the  declaration 
may  be   set  aside  for  irregularity.     The 
declaration  must  be  entitled  in  the  proper 
court,  and  of  the  day  of  the  month  and  year 
on  which  It  is  filed  or  delivered :  the  venue 
must  be  stated  in   the   margin:   several 
coimts  are  not  allowed  unless  8  distinct 
subject  matter  of  complaint  Is  intended  to 
be  established  as  to  each ;  and  if  more  than 
one  count  is  used  in  violation  of  this  rule, 
the  defendant  may  apply  to  a  Judge  to  strike 
out  the  superfluous  counts.     Before  the 
defendant  can  be  oompclled  to  plead,  or  the 
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plaintiff^  siffii  jiidfi^tiit  for  want  of  a  plea, 
three  thingrs  are  necessary,  a  notice  to  plead, 
a  mle  to  plead,  and  sometimes  a  demand  of 
plea.    The  notice  to  plead,  wbich  must  state 
the  time  limited  for  pleading?,  is  indorsed  on 
the  declaration,  when  it  is  delivered,  and 
contained  in  the  notice  of  declaration,  when 
it  is  filed.    The  time  to  plead  is  four  days, 
if  the  venue  ht*  laid  in  London  or  Middlesex, 
and  the  defendant  reside  within  twenty  miles; 
or  within  eij^ht  days,  if  the  venue  be  laiit  in 
any  other  county,  or  the  defendant  reside 
above  twenty  miles  from  London.    The  time 
is  reckoned  exclusive  of  ihe  delivery  of  de- 
claration or  service  of  the  notice  of  declara- 
tion, and  inclu»ive  of  the  last  day,  unless  it 
be  a  Sunday,  Christmas-day,  or  Good  Friday, 
or  a  day  appointed  for  a  public  fast  or 
thanks^vinff,  when  they  will  be  reckoned 
exclusive  of  that  day  also.    The  following 
days  are  not  reckoned :  the  days  lietween 
lliursday  next  before  and  Wednesday  next 
after    Easter-day,  Christmas-day   and   the 
three  following  days,  and  the  time  between 
Ihe  lOth  August  and  24th  October.    If  four 
terms  have  elapsed  since  the  delivery  or 
filing  of  the  declaration,  the  defendant  must 
have  an  entire  term's  notice  to  plead.    If 
Ihe  plaintiff  amend  declaration,  after  plea, 
the  defendant  has  two  days,  exclusive  of  the 
day  of  amendment  and  after  pavment  of 
costs,  to  alter  his  first  plea  or  plead  another. 
The  four  day  rule  to  plead  must  be  entered 
at  the  Master's  Oflice  in  all  cases,  whether  the 
defendant  have  appeared  or  not,  unless  he  be 
bound  by  a  rule  oiPcourt,ora  Judge's  order  for 
time  to  plead.    It  may  be  enterM  at  any  time 
afier  the  delivery  or  filing,  and  notice  of  the 
declaration.  The  demand  of  plea,  in  writing, 
roust  be  made  in  all  cases  where  the  defend- 
ant has  appeared,  and  it  is  usually  endorsed 
on  the  declaration.     It  is  not  necessary  to 
make  it,  where  the  plaintiff  has  entered  an 
appearance  for  the  defendant,  or  where  the 
defendant  is  bound  by  a  Judge's  order  to 
plead  within  a  limited  time,  or  where  the 
declaration  has  been  amended  after  plea 
pleaded.    If  defendant  require  further  tune 
to  plead,  he  takes  out  a  summons,  and 
serves  a  copy  of  it  on  the  plaintiff's  attorney 
or  agent,  who  sometimes  endorses  a  consent 
upon  it,  or  attends  it  before  the  Judge :  but 
if  the  first  summons  is  not  attended,  a  se- 
cond is  issued ;  and  if  that  be  not  attended, 
upon  an  affidavit  of  service  and  attendance, 
the  Judge  makes  an  order  e* parte.    But  it 
is  usually  attended,  and  the  Judge  gives  a 
longer  or  shorter  time  as  he  deems  fit,  after 
hearing  both  sides.      The  order  is  then 
drawn  up  and  served.     The  further  time  to 
plead  is  reckoned  exclusive  of  the  day  of 
the  order,  and  inclusive  of  the  day  on  which  it 
expires.  When  an  order  is  drawn  up  "  on  the 
usual  terms,"  it  means  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of 
trial.  By  "pleading  issuably^' is  meant, plead- 
ing what  amounts  to  the  general  issue,  or  any 
other  plea  upon  which  the  plaintiff  may  take 
issue,  and  go  to  trial  upon  the  merits,  either 


opon  an  issue  in  fact  or  In  law.  By  "  re- 
joining gratis"  is  meant,  not  only  dispeniiB; 
with  the  common  four  day  mle  to  rejoin, 
but  also  with  all  its  consequences,  lo  thit 
the  defendant  is  bound  to  rejoin  witbia 
twenty-four  hours  after  delivery  of  tbe 
replication,  and  a  demand  of  rejoinder. 
"  Short  notice  of  trial"  is,  in  country  cauiei, 
four  days,  at  least  before  the  comoiiuion 
day,  and  in  town  causes,  two  days.  If  the 
defendant  do  not  plead,  the  plaintiff  may 
furthwiih,  after  the  time  has  expired,  lijpi 
judgment  for  want  of  plea,  and  tbii  jiM^- 
ment,  in  actions  of  debt,  is  final  in  the  fint 
instance ;  but  in  actions  on  promises,  the 
first  judgment  is  interlocutory,  and  a  writ  of 
enquiry  before  the  sheriff,  or  a  rule  to  com- 
pute before  the  master,  must  be  had,  before 
final  judgment  can  be  signed,  and  hence  the 
advantage  of  defti  over  promise^  when  either 
will  lie,  and  the  defendant  do  not  plead.  If 
the  declaration  be  filed,  the  defendaat  moK 
take  the  same  out  of  the  master's  office 
before  he  pleads.  The  plea  must  be 
delivered  before  nine  at  night.  Rets 
concluding  to  the  country,  need  not  be 
signed  by  counsel ;  but  special  pleu  con- 
cluding with  a  verification  must  be  signed 
by  coundel.  Several  pleaa  are  not  allovedi 
unless  a  distinct  groimd  of  answer  or  de- 
fence is  intended  to  be  established  in  respect 
of  each ;  pleas  in  violation  of  this  rule  msjr 
be  struck  out  with  costs.  Leave  to  plead 
several  matters  must  be  obtained  of  a 
Judge,  upon  a  summons  accompanied  with 
a  short  abstract  of  such  pleas.  Upon  die 
Judge  making  an  order,  take  it  to  the  Mas- 
ter, with  the  abstract  or  autement  of  the 
intended  pleas,  and  he  will  draw  op  the 
rule  to  plead  several  matters,  which  most 
be  annexed  to  the  pleas ;  if  the  defendant 
plead  several  pleas  without  a  rule,  the  plaindlf 
may  sign  judgment. 

There  is  no  time  Hmited  for  the  plamdff 
to  reply,  or  the  defendant  to  rejoin,  nniesi 
they  nave  been  served  with  a  four  day  rule 
so  to  do ;  and  further  time  may  be  obtaioed 
as  in  the  case  of  the  plea.  The  daji 
mentioned,  during  which  no  declaratk>B  caa 
be  filed  or  delivered,  apply  to  all  the  sob- 
sequent  pleadings ;  and  the  replication  mnit 
be  delivered  before  nine  at  night,  and  if  it 
conclude  with  a  verification,  it  must  be  Af;oxA 
by  counsel ;  and  if  it  be  not  duly  delivered, 
after  rule,  defendant  may  sign  juilgment  of 
noiB  nrof .  The  plaintiff  is  sometimes  ad- 
vised to  new  assign,  instead  of  replying 
and  after  the  delivery  of  the  new  assignment 
(wbich  is,  in  effect,  a  second  declaration^ 
the  defendant  is  ruled  to  reply  to  it,  u  die 
same  manner  as  upon  the  original  declaia- 
tion.  If  the  replication  conclude  with  a 
verification,  the  plaintiff  rules  the  defendaat 
to  rejoin,  although  he  is  under  xtmi  to 
r^oin  graiii,  but  it  is  otherwise  if  it  eoa- 
clude  to  the  country.  The  pluntiff  may  be 
ruled  tti  sur-rejoin,  and  the  defendant  to 
rebut,  &c.,  in  the  same  manner.  If  tks 
plaintiff  do  not  reply,  sur-r^oiii,  or  tv* 
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rebut,  irhen  ruled  so  to  d6,  the  defeodant 
may  dfrn  judn^meot  of  non  firag  t  and  when 
the  defeodant  do  not  rejoin  or  rebut,  it  id 
deemed  an  abandonment  of  the  plea,  and 
the  plaintiff  may  strike  out  ail  the  previous 
plradinft  havini;  reference  to  tlie  matter 
omitted  to  be  rejoined  or  rebutted  to,  and 
«^n  jadgment  as  for  want  of  a  plea.  These, 
then,  are  the  sereral  pleadinfj^s  in  a  personal 
sctioo  at  common  law. 

The  next  step  is  the  issue,  which  is  not 
generally  sdd  to  be  joined  until  the  stiMtVt- 
ter  is  added,  which  is  in  these  words:  *'  And 
the  plaintiff  doth  the  like,  &c.*'  If  the  de- 
fendant's pleading  conclude  to  the  country, 
the  pluntifi*  adds  the  •imiliier,  or  the  plun- 
tiff,  if  all  his  own  pleadinffs  conclude  to  the 
country,  may  add  the  simiiUer  and  make  up 
the  iuae.  The  issue  b  a  fair  copy  of  all  the 
pleadings  in  separate  paragraphs,  with  their 
dates  and  counsels'  signatures  (if  any),  and 
the  Qiual  conclusion,  "  Thereupon  the  she- 
riff is  commanded,  &c."  Upon  trials  before 
the  sheriff  of  causes  of  action  under  202., 
by  Judge's  order  upon  a  summons  for  that 
porpose,  the  conclusion  of  the  issue  differs 
somewhat,  and  a  writ  of  trial  is  necessary. 
There  is  no  time  limited  for  making  up  the 
issoe,  and  delivering  it  to  the  defendant; 
but  if  the  plaintiff  will  not  make  up  the 
i^ae,  the  defendant  may  make  it  up  and 
delifer  it  to  the  plaintiff's  attorney,  in  order 
that  he  may  carry  down  the  record  to  trial 
by  proviso,  i.  ^.,  provided  the  plaintiff  do 
not  The  notice  of  trial  is  in  writing,  and 
must,  in  all  cases,  be  given  to  the  opposite 
pvty.  The  plaintiff  m  a  town  cause  is  not 
boaod  to  give  notice  of  trial  until  the  term 
after  that  in  which  issue  is  joined :  in 
country  causes,  if  issue  be  joined  in  an 
issuatile  term,  or  in  the  vacation  of  a  non- 
isiuable  term,  the  plaintiff  is  not  bound  to 
give  notice  of  trial  until  tlie  second  assises; 
but  if  iiaue  be  joined  in  a  non-issuable  term. 
he  must  give  notice  for  the  next  assizes. 
It  ifl  usually  given  on  the  back  of  the  issue, 
bot  it  mav  be  given  on  a  separate  piece  of 
P||per  duly  entitled  in  the  court  and  cause, 
fbe  following  are  the  times: — When  the 
trial  is  to  be  had  in  Middlesex,  and  the  de- 
fendant lives  within  forty  miles  of  London, 
eji^ht  dsys  notice  of  trial  must  be  given,  ex- 
cIosiTe  of  the  day  on  which  it  is  given,  and 
iQcIuiive  of  that  on  which  the  trial  is  to  be 
had ;  or,  where  there  are  several  defendants, 
"  any  one  of  them  reside  within  such  dis- 
[^ce,  eight  days'  notice  will  be  sufficient ; 
bnt  if  the  defendant  or  all  the  defendants 
reside  about  forty  miles  from  London,  then 
fourteen  days  notice  must  be  given,  if  no- 
^ce  be  given  for  the  adjournment  day,  eight 
dvji'  notice  before  the  first  day  of  the  sittings 
after  lenn,  if  the  defendant  reside  above 
forty  miles  from  Loudon,  and  if  within  that 
Jwiance,  four  di^g*  notice  before  suck  first 
j»ay  tnnst  be  given :  teit  days'  notice  of  trial 
i)elore  the  commission-day  moat  be  given  at 
the  aisizes ;  before  the  sheriffs  of  London  or 
Middlesex,  eight  or  fourteen  days,aecordioir 


to  the  defendant's  residence,  or  ten  days" 
notice,  when  it  is  to  be  had  in  any  other 
county.  Sunday,  Christmas-day,  Good  Fri- 
day, or  a  public  fast  or  thanksgiving-day,  is 
reckoned  as  one  of  the  days  in  these  notices, 
unless  it  be  the  last :  and  the  days  between 
the  Thursday  before  Baster-<iay  and  the 
Wednesdav  uter,  are  reckoned  in  notices 
of  trial  and  inquiry,  although  not  in  other 
proceedings.  Where  a  cause  is  made  a 
remanet  from  one  sittings  to  another,  or  put 
off  by  order  of  Nisi  Prius,  a  fresh  notice  of 
trial  is  not  necessary.  If  a  plaintiff  is  not 
ready  to  go  to  trial,  be  may,  at  the 
sittings  in  I^ndon  or  Middlesex,  instead  of 
countermanding  bis  notice  of  trial,  continue 
it  from  one  sittings  to  another,  but  not  to 
the  adjourned  sittings,  by  giving  two  clear 
business  days  notice,  as  Monday  for  Wednes- 
day :  it  can  be  given  only  once  in  a  term, 
and  not  after  a  countermand.  Where  no 
proceedings  have  been  had  within  fonr 
terms  exclusive  after  issue  joined,  an  entire 
term's  notice  of  trial  must  be  given.  As  to 
notice  of  countermand,  in  country  cases,  or 
where  the  defendant  resides  more  than  forty 
miles  from  town,  six  days'  notice  before  the 
time  mentioned  in  the  notice  of  trial,  in 
town  cases,  where  the  defendant  resides 
within  forty  miles  of  London,  two  days" 
notice. 

The  next  question  is  as  to  the  evidence. 
And  first,  as  to  obtaining  admission  of 
docnments  before  trial.  Either  party  after 
plea  pleaded,  and  a  reasonable  time  before 
trial,  may  give  notice  to  the  opposite  party, 
to  inspect  and  admit  certain  written  or 
printed  documents  in  his  possession,  which 
are  intended  to  be  adduced  in  evidence ;  and 
unless  the  opposite  party  shall  consent,  by 
indoisement  on  such  notice,  within  forty-eight 
hours  to  make  the  admission  specified,  the 
party  requiring  such  admission,  may  call  on 
the  party  required,  by  summons,  to  shew 
cause  before  a  Judge,  why  he  should  not 
consent  to  such  admission,  or,  in  case  of  refu- 
sal, to  pay  the  costs  of  proving  them.  And  if 
he  do  not  consent,  the  Judge  (if  he  think  the 
application  reasonable),  may  order  that  the 
costs  of  proving  any  documents  specified  in 
the  notice  (which  shall  be  proved  at  the  trial 
to  the  satisfaction  of  the  Judge  or  other 
presiding  officer,  certified  by  his  indorsement 
thereon)  shall  be  paid  by  the  party  so  required 
to  admit,  whatever  may  be  the  result  of  the 
cause :  but  time  may  be  given  for  enquiry  or 
examination  of  the  documents  intended  to 
be  offered  in  evidence.  No  costs  will  be 
allowed  unless  such  notice  be  given.  If  the 
adverse  party  be  in  possession  of  any  written 
instrument,  which  would  be  evidence  in 
your  favour,  if  produced,  there  should  be 
served  upon  him  a  notice  to  produce  it  at 
the  trial;  this  notice  should  specifically  sec 
forth  the  document,  and  it  should  be  served 
a  reasonable  time  before  the  trial.  If  the 
adverse  party  will  not  produce  it,  then,  upon 
proving  the  service  of  the  notice  to  produce, 
you  will  be  permitted  to  prove  the  contents 
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of  the  iostniinent  hy  a  copy  or  other  secon* 
dary  evidence,  in  the  same  manner  ac  if  it 
had  been  destroyed  or  lost.    Your  witnesses 
should    be  subpcsnaed  a  reasonable    time 
before  trial ;  if  they  will  attend  voluntarily, 
they  need  not  be  served  with  a  subpoena,  but 
if  a  person  be  actually  present  at  a  trial,  he 
may  refuse  to  be  sworn  as  a  witness,  unless 
he  have  been  duly  subpoenaed.     Four  wit- 
nesses may  be  included  in   one  subpoena, 
which  is  issued  like  a  writ  of  summons ;  it 
jnvAlh%  personally  served,  and  the  original 
subpoena  must  be  shown,  and  if  the  cause 
be  made  a  remanet,  the  sidfpoena  must  be 
resealed  and  a  copy  asrain  served.     If  a 
person,  who  is  not  a  party  to  ihe  cause,  or  a 
defendant  who  has  suffered  judgment  hy 
default,  have  in  his  possession  any  written 
instrument,  &c.,  which  could  be  evidence 
for  you  at  the  trial,  instead  of  the  common 
subpoena,  he  must  be  served  with  a  subpoena 
duces  tecum,  commanding  him  to  bring  the 
written  instrument  with  him,  and  produce  it 
at  the  trial.    If  a  witness  be  in  Custody  at 
the  time  of  the  trial,  the  only  way  of  bringing 
him  into  court  is  by  habeas  corpus  ad  testifi- 
candum, which  b  obtained  upon  motion  in 
court  or  application  to  a  Judge  at  chambers, 
upon  an  affidavit  that  he  is  a  materinl  wit- 
ness, and  willing  to  attend  :  the  court  will, 
thereupon,  make  a  rule,  or  the  Judge  grant 
a  fiat  for  the  writ.    The  witness's  expenses 
must  be  tendered  to  him  at  the  service  of 
the  subpoena,  and  a  witness  attending  a  court 
is  privileged  from  arrest.    There  are  three 
ways  of  proceeding  against  a  witness  duly 
subpoenaed,  who  refuses  or  neglects  to  attend 
at  trial,  1st,  by  attachment ;  2nd,  by  action 
on  the  statute  5  Eliz.,  c.  9 ;  and,  3rd,  by 
action  on  the  case  for  consequential  damages 
on  his  non-attendance. 

The  Nisi  Prius  Record  is  engrossed  upon 
parchment,  it  is  a  copy  of  the  issue  to  the 
end  of  the  award  of  the  ventre,  and  then  it 

proceeds,  "  Afterwards,  on  the day 

of  —  (which  is  the  date  of  the  distringas 
or  habeas  corpora),  the  jury  between  the 
parties  aforesaid  is  respited  here,  until  the 

— — ^  day  of —  (the  return  day  of 

these  writs,  &c)."  The  record,  in  town 
causes,  must  be  sealed  on  or  before  the  day 
appointed  by  the  Chief  Justice  in  the  sittings 
paper  for  the  trial;  in  country  causes,  it 
cannot  be  sealed  after  three  weeks  from  the 
end  of  the  term,  unless  a  Judge's  order  is  ob- 
tained for  that  purpose.  '  The  jury  processes, 
in  the  Queen's  Bench  and  Exchequer  uf  Pleas, 
are  the  venire  facias  and  the  distringas,  and 
in  the  Common  Pleas,  Ihe  venire  facias  and 
habeas  corpora  juratorum ;  these  writs  are 
sued  out  at  the  same  time,  and,  upon  being 
delivered  to  the  sheriff  or  his  agent,  he 
immediately  returns  them,  and  causes  the 
jurors  to  be  summoned.  The  court  will 
gfrant  a  rule  for  a  special  jury  to  be  struck 
by  the  Master,  upon  the  application  of  either 
party  ;  upon  obtaining  the  rule,  an  appoint- 
ment is  obtained  from  the  Master  upon  it, 
and  a  copy  of  the  rule  and  appointment  is 


served  upon  the  opposite  atfomey  anil  apon 
the  under-sheriff,  or,  in  London,  spi«  the 
secondary.      All    the   parties  attend  tbe 
Master,  and  the  special  jury  struck.   The 
party,  however,  upon  whose  application  it  \\ 
struck,  shall  bear  all  the  expenses  occMioned 
by  the  trial  of  the  cause  by  such  special  jnry, 
and  shall  not  be  allowed  upon  taxation  of 
costs  any  more  or  other  costs  than  he  wusld 
have  been  entitled  to  if  the  cause  had  beta, 
tried  by  a  common  jury,  unless  the  Jadi;e 
shall,  immediately  after  the  verdict,  ceitifr, 
upon  the  back  of  the  record,  that  it  wu  i 
proper  cause  to  be  tried  bv  a  special  jury. 
TJie  Nisi  Prius  Record,  with  the  pariicalifs 
of  the  plaintiff's  demand,  and  pirticolars  (if 
any)  of  the  defendant's  set-off,  aoQexed, 
must  be  entered  with  the  Judge's  Manbal, 
in  town  causes,  two  days  previously  to  tbe 
sittings  in  term,  otherwise  a  ne  redpigttr 
may  be  entered  by  the  defendant;  it  the 
sittings  after  term,  it  must  be  enteral  ibe 
first  of  the  sittings  after  term  in  Middlesex, 
and  two  days  before  the  adjournment  di?  in 
London.    The  record  must  lie  entered  with 
the  Marshal  before  the  first  day  of  tbe  si^iiiu; 
of  the  court  after  the  commission  day  at  tbe 
assizes.    The  brief  containing  a  copy  of  tbe 
pleadings,  a  statement  of  the  merits  of  the 
case,  together  with  tbe  substance  of  the 
evidence  to  which  the  witnesses  will  depoo, 
is  delivered  to  the  counsel,  and  the  cause  '» 
called  on  in  its  turn.     Special  jury  causes 
are  tried  in  the  sittings  after  term.    WbeB 
the  jury  come  to  tbe  book  to  be  sworn,  diker 
party  may  challenge  them ;  challenges  ajt« 
two  kinds,  Ist,  to  the  array,  which  u  in  oit- 
jeciiou  to  all  the  jurors  returned  by  tbe 
sheriff,  collectively,  not  for  any  dcfrtt  is 
them,  but  for  some  partiality  vr  dcfanli  la 
the  sheriff,  or  his  under-offieer,  who  airaycd 
the  panel ;  2nd,  to  the  polls,  which  is  •* 
exception  to  one  or  more  jurors,  who  ba« 
appeared,  individually    classed    under  toe 
four  following  heads :  propter  htmirit  ft- 
spectum ;  proper  defectum ;  propter  «ff^*** 
and  proper  delictum.    If  a  sufficient  nomber 
of  jurors  do  not  appear,  or  if,  after  cbalk^i 
a  sufficient  number  do  not  remain  to  make* 
jury,  either  party  may  pray  a  tales,  w° Jj? 
sheriff  will  return  such  men,  duly  aualM 
as  shall  be  present,  or  can  then  be  fonnd  to 
serve  on  such  jury,  and  will  add  and  anoei 
their  names  to  the   former   panel.    Tw 
junior  counsel  of  the  plaintiff  opeoi  iw 
pleadings,  which  is,  stating  shortly  tbe  tv^ 
stance  of  them  to  the  jury,  and  the  po«^ 
upon  which  issue  has  been  joined,  i^J 
which,  if  the  onus  probanHi  or  proof  or 
issue  rest  upon  plaintiff,  as  where  the  gc» 
issue  or  common  plea  in  denial  of  tbe  c«^ 
tract  or  wrong  stated  in  the  ^'•^•'y^^ 
pleaded,  the  senior  or  leadinif  coow  >t>^ 
his  case  to  the  jury,  and  aftrr  calling  ^ 
txwnmxx^g  witnesses  io  «opport  of  %p 
counsel  for  the  def^mdanu  arc  hwd,  safl," 
they  call  any  •vfinesses,  the  plaintiiPs  coonso 
havQ  Che  general  reply.    The  general  rnfe  ^ 
that  the  party,  who  has  to  aiauit««  "»« 
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nffirnuUi9€  of   the   Isstfe,    mast   begin  to 
give  the  evidence,  and  this  is  in  confor- 
mity irith  the  maxim,  Ei  ineumbU  probath, 
qui  Hicii,  non  qui  nrgat.    If  any  witness  be 
ubjected  to  as  incompetent,  on  the  ground 
that  ibe  rerdict  or  judi(inent  in  the  action  on 
which  it  is  proposed  to  examine  him  would 
i)e  admissible  in  evidence  for  or  against  him, 
such  witness  shall,  nevertheless,  be  exa> 
mined ;  but  in  that  case  a  verdict  or  ju<ig- 
meot  in  that  action  in  favour  of  the  party  on 
whose  behalf  he  shuli  have  heen  examined, 
shall  not  be  admissihle  in  evidence  fur  him, 
or  any  one  claiming  under  him,  nor  shall  a 
verdict  or  judgment  against  the  part?  on 
whose  behalf  he  shall  have  been  examined, 
lie  admissible  evidence  against  him  or  any 
one  claiming  under  htm ;  the  name  of  every 
such  witness  shall,  at  the  trial,  be  endorsed 
oil  the  record  or  document  on  which  the  trial 
is  bad,  together  with  the  name  of  the  party 
on  whose  behalf  he  was  examined,  by  some 
officer  of  the  court,  at  the  request  of  either 
party,  and  shall  afterwards  be  entered  on 
the  record    of  the  judgment,  so  as  to  be 
evidence  of  such  examination  in  any  suli^e- 
<|uent  proceeding.    After  the  jury  are  sworn, 
the  parties    frequently  agree  to  withdraw 
a  juror,  usually  at  the  Judge's  recommenda- 
lioD,  where  it  is  doubtful  that  the  action 
would  lie ;  each  party  pays  his  own  costs,  and 
it  is  a  bar  to  the  bringing  of  a  second  action. 
If  the  plaintiff  find  that  his  evidence  is  not 
sufficient  to  maintain  his  case,  he  may  elect 
to  be  non-snlted,  that  he  may  bring  a  second 
action,  either  in  another  shape   or  when 
better  prepared  with  evidence :  and  if  it  is 
thought  that  the  facts  proved  do  not  maintain 
the  issue,  this  being  a  point  of  law,  then 
demur  to  the  evidence,  which  has  the  effect 
of  withdrawing  it  from  theconsiderationof  the 
jury,  to  be  determined  by  the  court  in  which 
the  action  was  commenced.    If,  during  trial, 
it  is  deemed  expedientto  objecttothe  opinion 
and  direction  of  the  Judges,  as  to  the  admis- 
aibility  of  evidence,  &c.,  a  bill  of  exceptions 
should  be  tendered,  which   is    afterwards 
determined  in  a  court  of  error.     If  any 
matter  of  defence  arise,  after  plea  and  before 
verdict,  the  defendant  may  within  eight  days 
after  such  matter  of  defence  arose,  unless  a 
farther  time  be  allowed  by  the  coart  or  a 
Jadge,  avail  himself  of  it  by  a  plea  to  the 
further  maintenance  of  the  action,  before  the 
abolition  of  the  entry  of  continuances,  called 
a  plea  puU  darrein  continuance.     In  the 
absence  of  all  such  proceedings,  however, 
theJodga  sums  up  the  evidence,  and  the 
jury,  after  consultation,  return  their  verdict, 
ia  cases  of  contract  and  in  all  actions,  if  the 
Judge  think  there  ouffht  to  be  speedy  exe- 
<:tttion,    he  will    certify  on   the    back    of 
the  record,  that  execution  ought  to  issue 
forthwlili.    but    this  is  not  to  affect  the 
opposite  party's  right  to  move  for  a  new 
trial,    &c.     The   jury's    verdict  is  either 
general    or    special:     a  geoeral    verdict 
determines  both  the  law  and  the  fact  t  but 
where    the  question  of  law  is  doubtful. 


the  jury  give  a  special  verdict,  that  is,  tliey^ 
may  find  the  facts  of  the  case  specially, 
leaving  to  the  court  the  application  of  the 
law  to  the  facts  so  found ;  or  they  may  find  a 
general  verdict,  subject  to  a  special  case 
stated  by  the  counsel  on  both  sides,  with 
regard  to  the  matter  of  law,  for  the  opinion* 
of  tjie  Judge  or  the  court  above,  and  this 
proceeding  has  this  advantage  over  a  special 
verdict,  that  it  is  attended  with  much  less 
expense,  and  obtains  a  much  speedier 
decision.  The jpotiea  is  the  indorsement  on 
the  Nisi  Prius  Record;  it  states  the  day  of 
trial,  before  what  Judge  tried,  and  who  was 
the  associate ;  the  appearance  of  the  parties 
by  their  respective  attornies  or  their  defaults; 
the  summoning  and  choice  of  the  jury;  the 
finding  of  the  jury  upon  oath,  and,  according 
to  the  sort  of  action,  the  assessment  of  the 
damages,  together  with  the  occasion  thereof, 
and  the  costs.  The  judgment  is  the  sentence 
of  the  law,  pronounced  by  the  court,  upon 
the  matter  contained  in  the  record.  If  the 
Judge  do  not  certify  for  immediate  exe- 
cution, then,  on  or  after  the  appearance  day 
4»f  the  return  of  the  dittrin^ai  or  habeas 
corpora,  get  the  record  of  Nisi  Prius  from 
the  assoriute,  the  attorney  enters  the  postea 
upon  it  in  town  causes,  take  it  to  the  masters, 
who  will  sign  judgment  and  tax  costs.  All 
judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the 
month  and  year,  whether  in  term  or  vacation, 
when  signed,  and  shall  not  have  relation  to 
any  other  day.  Judgments  to  bind  lands 
must  be  registered  with  the  senior  Master  of 
the  Court  of  Common  Pleas,  and  a  fresh 
registry  made  every  five  years. 

A  writ  of  error  is  an  original  writ,  issuing 
out  of  the  Court  of  Chancery,  in  the  nature  of 
a  commission  to  the  Judges  of  the  superior 
courts  to  examine  the  record,  and  to  affirm  or 
reverse  the  judgment,  according  to  law.  The 
writ  is  granted  ex  debito  justitia^  in  all  cases, 
except  in  treason  or  felony,  and  it  lies  for 
some  error  or  defect  in  substance,  that  is, 
not  aided,  amendable,  or  cured  by  the  com- 
mon law,  or  by  some  of  the  statutes  of 
amendment  ot  jeofails.  It  must  be  brought 
and  prosecuted  with  effect,  within  twenty 
years  after  such  judgment,  signed  or  entered 
of  record,  unless  the  party  labour  under  any 
disability,  as  infancy,  or  the  like,  and  then 
within  twenty  years  after  such  disability 
ceases.  The  writ  should  be  brought  and 
bear  teste,  even  before  the  judgment  is 
signed,  to  prevent  execution.  It  can  only 
be  brought  by  him  who  was  party  or  privy 
to  the  record  or  injured  by  the  judgment, 
and  who,  consequently,  will  derive  advantage 
from  its  reversal.  It  is  brought  either  in  the 
same  court  in  which  the  judgment  was  given, 
or  in  the  Exchequer  Chamber,  formed  of 
the  Judges  of  the  two  superior  courts,  who 
were  not  concerned  in  the  judgment ;  and 
from  thence  to  the  House  of  Lords.  The 
writ  in  all  cases  should  correspond  with  the 
record :  the  Master  vrill  allow  the  writ,  and 
give  a  note  of  ^owance,  which  being  served, 
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h  a  iuj^ededs  of  ^xecaiion.  Bail  m  error  | 
Is  reauisite  in  ail  eases  after  judgment  for 
tlie  pliUDtiflr  io  any/ierfOfuil  action,  whether 
after  verdict  or  defattlt,  unless  otherwise 
ordered  by  a  court  or  a  Jadge;  a  party, 
therefore,  who  ia  plmntiff  both  below  and 
above,  need  not  give  bail;  if  the  writ  be 
allowed  before  judgment*  the  plaintiff  in 
error  has  four  clear  days  after  Jodgment 
signed,  to  put  in  bail ;  if  allowed  o/ter  judg- 
ment, then  four  clear  days  from  the  time  of 
the  allowance,  and  if  bail  be  not  put  in  with- 
in such  time,  the  defendant  in  error  may 
immediately  sue  out  execution.  Bail  is  put 
in  before  a  Judge  of  the  court  in  which  the 
judgment  is,  or  a  commissioner  in  the  coun- 
try ;  and  notice  thereof  should  be  given,  with- 
out any  delay,  to  the  defendant  in  error  or  hia 
attorney.  The  defendant  in  error  has  twenty 
days  to  accept  of  or  except  to  bul ;  if  he  ex- 
cept, be  serves  a  rule  for  better  bul ;  the 
plaintiff  in  error  has  then  four  days  to  jus- 
tify, giving  two  days'  notice  of  justification ; 
the  mode  of  justifying  is  similar  to  the  mode 
in  the  original  aetion,  and  a  rule  of  allow- 
ance is  also  served.  *  In  order  to  proceed 
with  the  writ  of  error,  the  record  must  be 
certified  or  transcribed  to  the  court  above, 
in  order  to  which  a  transcript  or  copy  of  the 
lecord  must  be  made  out  by  one  of  the  Mas- 
ters, which  is  afterwards,  with  the  writ  of  error 
and  return,  to  be  left  in  the  court  above, 
within  twenty  days  after  the  allowance  of 
the  writ;  within  eight  days  after  this,  the 
plaintiff  in  error  must  assign  errors,  and 
demand  a  joinder  in  error  or  plea  to  the 
assignment  of  errors,  and  the  defendant  in 
error  must  do  this  within  twenty  days  after 
demand,  nnlesa  the  time  be  extended  by  a 
Judge's  order;  when  issue  in  law  is  joined, 
either  party  may  set  down  the  ease  for  ar- 
gument with  the  clerk  of  the  errors  of  the 
court  of  error,  and  forthwith  give  notice  in 
writing  to  the  other  party,  and  proceed  to 
argument  in  like  manner  as  on  a  demurrer, 
without  any  rule  or  motion  for  a  coneiiium. 
Copies  of  the  judgment  of  the  court  below, 
of  theassifi^nment  of  errors,  and  of  the  plead- 
ings therem,  must  be  furnished  to  the  Judges, 
four  clear  days  before  argument.  The  com- 
mon judgment  for  the  defendant  in  error  is, 
that  the  judgment  be  affirmed ;  but  if  the 
jodgment  bielow  be  reversed,  the  plaintiff  in 
error  shall  have  a  writ  of  restitution,  that  he 
may  be  restored  to  all  he  had  lost  by  the 
judgment.  After  the  judgment  has  been 
affirmed  or  reversed  in  the  Court  of  Exche- 
quer Chamber,  a  writ  of  error  maybe  brought 
upon  such  judgment  returnable  to  the  House 
or  Lords.  The  proceedings  are  somewhat 
nmilar. 

A  writ  of  execution  may  be  sued  ont  at 
any  time  wHhm  a  year  and  a  day  after  judg- 
ment signed ;  after  a  year  and  a  day  a  scire 
focws  becomes  necessary.  The  writs  of 
execution  upon  judgments  in  |>ersonal  ac- 
tions, vttfi,fa.,  elegit,  levari  faeia$,  and  co. 
$a.  The  wnt  of  execution  must  pursue  the 
Judgment  in  the  amount— as  to  the  parties 


-^andio'th'e  subject-matter.  Th? jodgment, 
duly  registered,  and  not  the  writ  of  execa- 
tion,  binds  the  lands  of  the  party ;  bet  as 
to  his  goods  and  chattels,  they  are  boaod,  at 
common  law^  by  the  writ  of  execution  from 
its  iette.    If  execution  be  sued  out  against 
two  or  more  persons,  and  the  whole  smoa&t 
be  levied  upon  one,  in  actions  eat  cantrn^ 
(unless  upon  a  contract  made  with  the  de- 
fendants as  partners  in  trade),  the  party  upoa 
whom  the  whole  is  levied,  may  niaintala  ao 
action  against  the  others,  and  oblige  them  to 
contribute  their  n^spective  shares;  bat  is 
actions  ee  delicto  he  cannot  thus  compel  a 
contribution,  and  he  is,  in  general,  altoj^- 
ther  without  a  remedy.    Under  a  j7.  /a.  aQ 
the  pergonal  goods  and  chattels  of  the  party 
can  be  seised  and  sold,  and  aU  money,  notes, 
bonds,  specialties,  and  securities  for  monev. 
&C.    Under  an  demi  may  be  extended  all 
the  debtors  real  and  copyhold  property,  aod 
also  lands  over  which  he  has  a  diiposini; 
power,  which  he  may,  without  the  assent  of 
any  other  person,  exercise  for  his  own  beoe- 
fit,  and  dso  trust  estates  for  the  benefit  of 
the  debtor.    The  sheriff,  after  executiofr  the 
inquisition,  must,  in  all  cases,  make  a  retoro; 
the  Uvmi  facia$,  except  in  ootiawry,  has 
been  completely  superseded  by  the  efcyif. 
Under  a  ca,  m.  the  sheriff  takea  the  bodjr  of 
the  debtor  and  lodges  hiin  *in  prison ;  if  a 
ea.  M.  be  not  executed,  the  pbintiff  may, 
of  course,  sue  out  any  other  writ  of  execu- 
tion, or  he  may  have  an  aUas  orphne$ci. 
$a»t  but  if  It  be  once  executed,  no  other 
writ  of  execution  can  be  sued  out  and  exe- 
cuted agaiiist  the  debtor's  lands  or  goodf, 
whilst  he  remains  in  custody  for  the  sane 
debt.    If  judgment  be  given  for  the  defen- 
dant he  may  have  the  same  writs  of  execu- 
tion for  the  amount  of  the  costs  awarded  to 
him,  as  the  plaiatiff  might  have  had  forbid 
damages  anu  costs,  if  he  had  obtained  judj:- 
ment.  ConBuXt  Ckk.  Ar^,  Prae.  j  Bcgkift 
Prae» :  or  lAaih*9  Prrtc, 

PERSONAL  CHAITELS,  goods  or  mor 
ables. 

PERSONAL  IDENTITY.    See  Tdbktitt, 

PERSONALITY  or  PERSONALTY,  siid  <rf 
an  action  when  it  is  brought  against  tlie 
right  D^rson. 

PERSONALITY  OP  LAWS.  AU  laws  which 
concern  the  condition,  state,  and  capacity  U 
persons,  as  the  reality  of  laws  means  all 
laws  which  concern  property  or  things. 
Whenever  foreign  jurists  wished  to  express 
that  the  operation  of  a  law  is  universal,  they 
compendiously  announce  that  it  is  a  persoaal 
statute ;  and  whenever,  en  the  other  hand, 
they  wish  to  express  that  its  operatioa  is 
confined  to  the  country  of  its  origin,  diey 
simply  declare  it  to  be  a  real  statute. 

Livermore  uses  the  words  penemafiff  ^ 
reality.  Henry,  the  words  per»^^^  «" 
Yealty.  Story  preferred  ««  former,  as 
least  likely  to  lead  tojuiltakes,  BtpentmaUff 
in  our  law  is  coadned  to  persond  estate,  sad 
realty  to  real  estate.    Conjl.  qfLoM,  23. 

PER^NAIr   property;  ^itotis  arbkb 
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inchMie  whatever  waats  eitker  the  duration 
or  the  immobility  attendio^  Uiinps  real. 
Tbev  are  distriliate<l  into  cbatCela  real  and 
cbatteii  pereottal.    See  Chattkla. 

Property  in  personalty  is  either  in  po68«t- 
«ion,  nrbicli  is  absolute,  where  a  person  has 
sucJi  an  exdostve  ri^^t  in  the  tbinf^  that  it 
cannot  cease  to  be  bia  without  his  own  act 
or  default,  or  qualiied,  arising;  where  the 
subject  is  incapable  of  absolute  ownership, 
or  trom  the  peculiar  circHoisiances  of  tlie 
owners ;  or,  in  aciiiA,  where  a  roan  has  not 
tlie  actual  occupacioo  of  the  thing,  but  only 
a  rij^ht  Co  it,  arising  upon  some  contract, 
and  recoverable  by  an  action  at  law. 

The  property  of  cliattels  persosal  is  liable 
to  renainders,  expectant  on  estates  for  life; 
to  joint  tenancy,  and  to  tenancy  in  common. 
The  title  to  things  personal  may  be  ac- 
quired or  lost  by  occupancy,  prerogatiye, 
forfeiture,  costom,  succession,  marriage, 
judgment,  gift,  or  grant,  invention,  con- 
tract, bankruptcy,  insolvency,  testament, 
and  administration,    ti  £1,  Com.  384. 

PERSONAL  RIGHTS,  the  right  of  personal 
security,  comprising  those  of  life,  limbs, 
body,  liealth,  reputation,  and  the  right  of 
personal  liberty. 

PERGONAL  TITHES,  those  that  are  paid 
out  of  such  profits  as  come  by  the  labour  of 
a  man'a  person ;  as  by  buying  and  selling, 
iniins  of  mercbandice,  handicrafts,  &c. 

PERSONATION.  See  False  Personation. 

Permieua  vera  non  sunt  probamda,  Co.  Lit. 
16. — (Plain  truths  need  not  be  proved.) 

PER  STIRPES  (by  the  right  of  ancestry). 

PERTICATA  TERRifi,  the  fourth  part  uf  an 
acre. 

PERTICULAS,  a  pittance ;  a  small  portion 
of  alms  or  victuals.  Also,  certain  poor 
scholars  of  the  Isle  of  Man. 

PERTINENTS,  appointments.   Scotch  Term, 

PERTURBATRIX,  a  woman  who  breaks  the 
peace. 

PERVLSE,  the  palace  yard  at  Westminster. 
Somn, 

Per  variot  mctmsiegtm  egperiemtia  fecit.  4  Inst. 
^0.— (By  various  acts  expeijence  framed  the 
iaur.) 

PESA,  a  wey  or  weigh. 

PESaGE,  a  costom  or  duty  paid  for  weighing 
merchandise  or  other  goofls. 

PES  SON  A,  mast  of  oaks,  &c.,  or  money  taken 
for  uiBst,  or  feeding  hogs. 

PESSURABLE,  PESTARBLE  or  PESTA- 
RABLE  WARES,  merchandise  which  takes 
up  a  eood  deal  of  room  in  a  ship. 

PETER^PENCE,  an  ancient  levy  or  tax  of  a 
penny  on  each  house  throughout  EngUnd, 
paid  to  the  pope.  It  was  caih*d  Peier-penee, 
because  collected  on  the  day  of  St.  Peter, 
cd  vinaUaj  by  the  Saxons  it  was  called 
Rome'/eohf  RomC'Soot,  and  Rome-pennying, 
because  collected  and  sent  to  Rome ;  and, 
iully,  it  was  called  kearth-numey,  because 
e?ery  dwelling-house  was  liable  to  it,  and 
every  religions  house,  the  Abbey  of  St.  Al- 
ban's  alone  excepted. 
It  was  not  intended  as  n  tribtt(e  to  the 


pope,  bnt  chiefly  for  the  support  of  theEng* 
glish  school  or  college  at  Rome ;  the  popes, 
however,  shared  it  with  the  college,  and  at 
length  found  means  to  appropriate  it  tn 
themselves. 

At  first  it  wi^  only  an  occasional  contri- 
bution, but  it  became  at  last  a  standing  tax  I 
being  established  by  three  laws  of  King 
Canute,  Edward  the  Confessor,  the  Con- 
queror, &c.  Edward  III.  first  forbade  the 
payment,  but  it  soon  after  returned  and  con- 
tinued till  the  time  of  Henry  VIII.,  when 
Polydore  Virgil  resided  here  as  the  pope*s 
receiver-general.  It  was  abolished  under 
that  prince,  and  restored  again  lender  Philip 
and  Marv,  but  was  finally  prohibited  under 
Queen  Elizabeth.  Chamber's  Cyc^ 
PETIT  CAPE.    Sec  Cape.  '^ 

PETITION,  a  supplication  made  by  an  infe- 
rior to  a  superior,  and  especially  to  one 
having  jurisdiction. 

llie  subject  has  a  right  to  petition  the 
Sovereign  or  the  two  houses  of  Parliament, 
and  that  all  commitments  and  prosecutions 
for  such  petitioning  are  illegal.  But  see 
TuMULTrocs  Petitioning. 

Petitions  in  Chancery  are  nothing  more 
than  motions  stated  in  writing,  and  are  re- 
sorted to  where  the  nature  of  an  application 
to  the  court  requires  a  further  statement 
than  can  be  contained  in  a  notice  of  motion. 
Applications  in  matters  of  lunacy  and  cha- 
rity, or  for  payment  of  money  out  of  court, 
or  by  parties  who  are  under  commitment, 
are  invariably  made  upon  petition,  and  spe- 
cifd  injunctions  are  applied  for  during  the 
long  vacation,  upon  petition. 

Petitions  are  either— 

(I)  Special^  which  are  always  heard  in 
court,  and  may  be  divided  into  (a)  eauge  peti- 
tions, where  the  petition  is  presented  by  a 
party  to  a  suit,  and  (b)  exparte  petitions. 

The  Lord  Chancellor  generally  confines 
himself  to  those  petitions  which  appeal 
against  the  judgment  of  the  courts  below. 
Petitions  intended  to  be  heard  by  the  Lord 
Chancellor,  or  by  either  of  the  Vice-Chan- 
cellors,  are  presented  to  and  answered  by 
the  Lord  Chancellor ;  those  intended  to  be 
heard  by  the  Master  of  the  Rolls,  are  pre- 
sented to  and  answered  by  him.  The  peti- 
tion is  left  with  the  secretarv  of  the  Judge 
to  whom  it  is  presented,  ana  he  will  get  it 
answered,  whicn  is  usually  in  these  words; 
— *'  Let  all  persons  interested  herein  attend 
me  the  next  day  of  petitions,  hereof  give 
notice."  There  must,  unless  the  court  give 
special  leave  to  the  contrary,  be  at  least  two 
clear  days  between  the  service  of  a  petition 
and  the  day  appointed  for  hearing  the  peti- 
tion ;  but  in  the  computation  of  such  two 
clear  days,  Sundays  and  other  days  on  which 
the  offices  are  closed,  except  Monday  and 
Tuesday  in  Easter  week,  are  not  to  be 
reckoned.  SthMay»  1845,  \6th  order,  clause 
47.  It  should  be  served  before  eight  o'clock 
in  the  evening.  22d  Order,  October,  1842. 
An  affidavit  of  the  service  should  be  made 
and  filed,  and  an  ofiice  copy  thereof  obtai- 
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ned  to  be  ready  in  court  on  tbe  hearing.  If 
'a  partjr  be  disaatisfied  with  an  order  Dro- 
noonced  oa  a  petition  by  either  of  the  Juages 
l>elow,  and  seeks  to  reverse  the  same,  he 
must  present  a  petition  of  appeal,  procure  a 
certificate  of  its  propriety,  signed  by  counsel, 
and  make  a  deposit  of  20/.  to  answer  costs. 
And  a  petition  of  appeal  lies,  in  the  last  re- 
sort, to  the  House  of  Lords. 

(2)  At  of  course.  Most  things  which  may 
be  moved  for  as  of  course,  may  also  be  ob- 
tained upon  petition  as  of  course. 

These  petitions  are  generally  presented  to 
the  Master  of  the  Rolls,  this  being  the  most 
expeditious  and  least  expensive  mode;  it 
being  ordered,  "  That  with  a  view  to  the 
convenience  of  the  suitors  and  their  solici- 
tors, and  for  the  purpose  of  diminishinsf  the 
expense  of  orders  on  petitions  of  course  which, 
according  to  the  practice  of  the  courts,  may 
he  presented  to  the  Master  of  the  Rolls,  one 
of  the  secretaries  of  the  Master  of  the  Rolls 
shall,  upon  any  such  petition  of  course  (ex- 
cept upon  petitions  for  setting  down  causes 
to  be  reheard)  which  shaU  be  presented  to 
his  honour,  instead  of  answering  such  peti- 
tions as  heretofore,    draw  up  the  orders 
thereon,  in  such  form  as  the  Master  of  the 
Rolls  shall,  from  time  to  time,  direct,  every 
such  order  to  be  signed,  as  passed,  with  the 
iniiials  of  such  secretary,  and  the  under- 
secretary shall  enter,  or  cause  to  !)e  entered, 
every  such  order,  in  a  book  to  be  kept  at 
the  secretary's  office  at  the  Rolh  fur  tiiat 
purpose,  aud  shall  then  mark  and  siifn  such 
order  with  his  iuitials  as  entered ;  and  ibe 
suitors  of  the  court  and  their  solicitors  shall 
have  access  to  the  said  book,  during  office 
hours,  without  the  payment  of  any  fee."  29th 
Order,  jtUt  December,  1833. 

Petitions  at  common  law  are  presented  for 
various  purpose?,  as  for  leave  to  sue  or  be 
sued  by  guardian,  or  to  sue  in  form4  paupe- 
ris, or  to  the  Lords  of  the  Treasury,  for  tbe 
proceeds  of  an  outlaw's  goods,  or  to  Tciiti 
tn  extent. 

In  bankruptcy,  a  petition  is  presented  to 
the  Lord  Chancellor  by  the  petitioning  cre- 
ditor and  his  partners  (if  any),  or  the  in- 
tended bankrupt  himself,  stating  the  trad- 
ing, the  petitioning  creditor's  debt,  and  that 
the  party  has  become  bankrupt,  and  praying 
that  a  fiat  may  be  issued,  and  prosecuted 
either  in  the  town  or  country  bankruptcy 
courts.  A  petition  is  also  one  of  the  three 
modes  to  come  before  the  Court  of  Review. 
Certain  insolvents  also  may  petition  a  court 
of  bankruptcy  for  protection,  under  5  &  6 
Vict.,  c.  116. 

A  petition  is  the  proper  mode  of  coming 
befure  the  court  for  the  relief  of  insolvent 
debtors.     1  4*  2  Vict,,  c.  110,  §  35. 

The  mode  of  obtaining  redress  for  an  im- 
proper election  of  a  Member  of  Parliament, 
is  by  petition  to  the  House  of  Commons. 
Petitions,  in  this  caie,  are  either— 

(I.)  Original,  which  lie  on 
(a)  An  undue  election  or  return  of  a 
member. 


(b)  When  no  return  his  been  made  to 
any  writ  issued  for  the  election  of  any  mem- 
ber to  serve  in  Parliament  on  or  before  the 
day  on  which  such  writ  is  made  returnable. 

(c)  When  a  writ  is  issued  during  any 
session  or  prorogation  of  Pariiament,  aad 
no  return  has  been  made  to  tbe  aame  within 
fift^-two  days  after  the  day  on  which  such 
wnc  bears  date. 

(d)  When  any  return  is  not  according  to 
the  requisition  of  a  writ. 

(e)  When  the  special  matters  contained 
in  the  return  are  improper. 

(f )  Upon  an  appeal  from  the  decisioa  of 
the  revising  barrister : — (1)  where  the  name 
of  any  person  who  voted  at  the  election  was 
improperly  inserted  in  the  register;  (2) 
where  the  name  of  any  person  who  voted  at 
the  election  was  improperly  retained  in  the 
register ;  (3)  where  the  name  of  any  persoo 
who  tendered  his  vote  at  the  election  was 
improperly  omitted  from  the  reeister.  Ad 
appeal  from  the  barrister's  decision  is  made 
to  the  Court  of  Common  Pleas.  6  &  7  Vict, 
c.  18. 

2.  Supplemental  in  aid  of  original ;  they  are 

either 
(a)  Quia  timet,  or 

Cb)  From  eubsequent  events,  subdivided 
into 

(1)  Death. 

(2)  Elevation  to  the  peerage. 

(3)  Member  abandoning  defence. 

(4)  Petitioners  decliikinir  to  proceed. 

(5)  Resolution  of  vacancy. 
(())  Renewed  petition. 

The  manner  of  proceeding  upon  such 
petitions  is  regulated  by  4  &  5  Vict.,  c.  58. 
the  substance  of  which  is  as  follows :— Any 
person  claiming  to  have  had  a  right  to  vote 
at  the  election,  or  to  be  returned  or  elected, 
or  allet>ing  himself  to  have  been  a  candidate 
thereat,  may  subscrilie  and  present  a  peti- 
tion to  the  flouse  of  Commons,  complaining 
of  an  undue  election  or  return,  or  that  no 
return  has  been  made  according  to  the  re- 
quisitions of  the  writ ;  but  it  is  required 
that  some  onQ  or  more  of  the  petttiooers 
should  enter  into  a  recognizance,  with  sure- 
ties, for  payment  of  all  costs  and  expenses; 
and  the  sitting  member,  and  any  other  per- 
sons claiming  to  have  had  a  right  to  vote  at 
the  election  (or  such  claimants,  without  the 
sitting  member,  if  he  decline  to  be  a  party), 
are  entitled  to  oppose  the  petition.  Tbe  list 
of  voters  intended  to  be  objected  to,  tos^- 
ther  with  the  heads  of  the  objection  to  eacli, 
are  then  delivered  by  either  party  to  tbe 
general  committee  appointed  by  the  house 
for  such  business  at  the  commencement  of 
each  sessiecvr^  and  the  petition  is  tbereapoa 
referred  by  the  house  to  a  select  committee, 
consisting  of  a  chairman  and  six  other 
members,  the  former  of  whom  is  chosen 
by  a  select  body  called  the  chairman's  panel, 
and  the  latter  by  the  general  commiltfr. 
This  select  committee  (who  are  sworn  well 
and  truly  to  try  the  matter  before  them,  and 
are  empowered  to  examine  all  witnesses  oa 
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o»tk,  a  power  aot  possessed  by  the  house 
iuelfj  then  proceed  to  try  the  merits  of  the 
return,  or  of  the  ejection,  or  buth  (admittiiijr, 
however,  no  objection  nut  set  ftirth  on  the 
list  of  objections  which  had  before  been  de- 
livered to  the  ^enertil  committee),  and  by 
tbeir  decision  (which  is  by  the  majority  of 
voices}   they  determine  whether  the  peti- 
tioner, or  sittin.t;  member,  or  either  of  ihem, 
be  duly  returned  or  elected,  or  whether  the 
election  be  vx)td,  or  whether  a  new  writ 
cuf^ht  to  issue ;  and  such  determination  is 
final  between  the  parties,  to  all  intents  and 
purposes,  and  is  reported  to  the  house  at 
larjfe,  and  entered  in  their  journals.    If  the 
select  committee  report  the  petition,  or  the 
opposition  to  it,  to  be  frivolous  and  vexa- 
tious, or  that  any  particular  objection  made 
before  them  was  of  that  character,  the  party 
in  whose  favour  such  report  is  made,  is  en- 
titled to  recover  from  the  other  his  reason- 
tide  costs  and  expenses  incurred  in  that 
behalf;  ami  a  similar  provision  is  made  with 
respect  to  all  allei^ations  of  fact  with  regard 
to  the  cnaduct  of  the  opposite  pariy. 
PETITION  DE  DROIT  (petition  of  riffht), 
one  of  the  common  law  methods  of  obtain- 
ing possession  or  restitution  from  the  Crown 
of  either  re:«l  or  personal  property.    It  is 
said  to  owe  its  orii:in  to  Edward  I.    It  may 
he  preferred  or  prosecuted  either  on   the 
common  law  side  of  the  Court  of  Chancery, 
or  in  the  Exchequer.    It  is  of  use  when  the 
Crown  is  in  full  possession  of  any  heredita- 
ments or  chattels,  and  the  peiititmer  suggests 
surh  a  right  as  controverts  the  title  of  the 
Crown,  grounded  un  facts  disclosed  in  the 
petition  itself;    in  which  case  he  must  be 
careful  to  state  truly  the  whole  title  of  the 
Crown,  otherwiec  the  petition  will  abate ; 
then,  upon  the  answer  being  endorsed  or 
umlerwriiten  by  the  Crown,  soit  droit  fait  al 
partie  (let  right  be  done   to  the  party),  a 
commission  shall  issue  to  inquire  into  the 
trntii  of  the  sugt^estioo,  after  the  return  to 
which  the  Queen's  attorney  is  at  liberty  to 
plead  in  bar,  and  the  merits  are  determined 
upon  issue  or  demurrer,  as  in  suits  between 
subject  and  subject.     If  the  right  be  deter- 
mined against  the  Crown,  the  judgment  is 
that  of  ouster  le  main  or  amoveas  manus, 
Chitly*s  Frerog.  of  the  Crayon^  345. 
PETITION  OF  RIGHT,  the  3  Car.  I.,  c,  1. 
PETITIONING  CREDITOR,  one  who  ap- 
plies for  a  fiat  against  his  trading  debtor. 

By  5  &  6  Vi.t.,  c.  122,  §  9,  it  is  enacted, 
that  the  amount  of  the  debt  or  debts  of  any 
creditor  or  creditors,  petitioning  for  a  fiat 
in  bankruptcy,  shall  hereafter  be  as  follows; 
that  is  to  say,  the  single  debt  of  such  credi. 
tor,  or  of  two  or  more  persons  being  part- 
ners, petitiooiog  for  the  same,  shall  amount 
to  5(»i.  or  upwards,  and  the  debt  of  two 
creditors  so  petitioning  shall  amount  to  70/. 
or  upwards,  and  the  debt  of  three  or  more 
creditors  so  petitioning  shall  amount  to  100/. 
or  upwards,  and  that  every  person  who  has 
given  credit  to  any  trader,  upon  valuable 
eontideratioo  for  any  sum  payable  at  a  cer- 


tain tlmci  which  time  shall  not  have  arrived 
when  such  trader  committed  an  act  of  bank- 
ruptcy, may  so  petition  or  join  in  petitioning 
as  aforesaid,  whether  he  shall  have  had  any 
security  in  writing  for  such  sum  or  not.  It 
must,  however,  be  a  debt  for  which,  if  pay« 
-  able  at  the  time,  an  action  at  law  could  be 
maintained  by  and  in  the  name  of  the  peti- 
tioning creditor.  An  equitable  debt  is  not 
sufficient.  Interest,  even  on  a  bill  of  ex- 
change, cannot  be  the  subject  of  a  petition- 
ing creditor's  debt,  unless  expressed  to  be 
payable  ou  the  face  of  the  instrument;  for, 
otherwise,  it  is  merely  damages  to  be  reco- 
vered in  an  action,  and  not  a  debt  in  law. 
I'he  personal  attendance  of  the  petitioning 
creditor,  and  of  the  witness  or  witnesses  to 
prove  the  trading  and  act  of  bankruptcy^ 
upon  the  opening  of  the  fiat,  shall  in  no  cdse 
be  dispensed  with,  except  upon  special 
cause,  proved  to  the  satisfaction  of  the  com- 
missioner. 

PETITIO  PRINCIPII,  the  taking  a  thing  for 
true  or  for  granted,  and  drawing  conclusions 
from  it  as  such,  when  it  is  really  dubious, 
'  perhaps  false,  or  at  least  wants  to  be  proved, 
before  any  inferences  ought  to  be  drawn 
from  it.    Logic  Phrase. 

PE ITIFOGGER  [petit,  Fr., little, and  vogwmr, 
a  rower],  a  small-rate  lawyer. 

PETIT  JURY,  a  jury  in  criminal  cases  who 
try  the  bills  found  by  the  grand  jury, 

PEITT  LARCENY,  stealing  of  goods  to  the 
value  of  a  shilling  or  under.  The  distinction 
iietween  grand  and  petit  larceny  is  abolished 
by  7  &  8  Geo.  IV.,  c.  29,  §  2. 

PE  ITT  SERJEANTY,  holding  lands  of  the 
Crown  by  the  service  of  rendering  annually 
some  small  implement  of  war,  as  a  bow,  a 
sword,  a  lauco,  an  arrow,  or  the  like.  See 
Tknure. 

PETIT  TREASON,  treason  of  a  lesser  kind, 
as  if  a  servant  killed  his  master,  a  wife  her 
husband,  a  secular  or  religious  man  his 
prtlate.  But  by  the  9  Geo.  IV.,  c.  31,  §  2, 
every  offence  which,  before  the  passing  of 
the  act,  woultl  have  amounted  to  petit  trea- 
son, shall  be  deemed  murder  only. 

PETRA,  a  stone  weight.     Cowell, 

PE'n  Y  BAG  OFFICE,  an  office  belonging  to 
the  common  law  jurisdiction  of  the  Court  of 
Chani'ery,  for  suits  for  and  against  solicitors 
and  othcers  of  that  court,  and  for  process 
and  proceedings  by  extents  on  statutes,  re- 
cognizances, ad  quod  damnum,  scire  facias, 
t(»  repeal  letters  patent,  &c.  Termes  de 
Ley. 

PEITY  CONSTABLES,  inferior  officers  in 
every  town  and  parish,  subordinate  to  the 
high  constable  of  the  hundred.  See  Con- 
stab  lb. 

PETIT  SESSIONS,  sittings  of  one  or  two 
justices  of  the  peace,  who  are  empowered 
by  statute  to  try  in  a  summary  way,  and 
without  jury,  such  minor  otieuces  as  in  the 
statutes  particularized. 

PEW  [puge,  Dut.,  appui,  Fr.],  a  seat  enclosed 
in  a  church.  It  is  somewhat  in  the  nature 
of  a  heir-loom,  and  may  descend  by  imoie* 
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inorial  castom,  without  any  ecclesiastical 
concarrence,  from  the  ancestor  to  the  heir. 
The  rijjfht  to  nt  in  a  particular  pew  in  the 
charcb,  arises  either  from  prescription  as 
appointment  to  a  messua^i^e,  or  from  a 
faculty  or  grant  from  the  ordinary,  for  he 
has  the  disposition  of  all  pews  which  are  not 
claimed  hj  prescription.  All  other  pews 
and  seats  in  the  body  of  a  church  are  the 
property  of  the  parish ;  and  the  church- 
wardens, as  the  officers  of  the  ordinary,  and 
subject  to  his  control,  hare  authority  to 
place  the  parishioners  therein.  3  Hagg, 
Eo.  Rep.  733 ;  I  PhiL  Rep,  324. 

PHAROS,  a  watch-tower  or  sea-  mark,  which 
cannot  be  erected  without  lawful  warrant 
and  authority.    3  Imt,  £04. 

PHATUK,  a  gaol  or  prison.    Indian  word, 

PHYLASIST  [^uAi£<r<r«,  Gr.,  to  keep],  a  jai- 
lor. 

PHYSICIAN,  one  who  professes  the  art  of 
healing. 

The  necessity  of  placing  under  supervision 
the  practltiontrs  of  physic  and  surgery, 
appears  from  our  statute  book  to  have  been 
early  acknowledifed,  for  we  find  in  the  drd 
year  of  Henry  VII l.,  a  statute,  entituled, 
"  An  Act  for  the  appointing  of  Pliysicians 
and  Surgeons,^'  in  which,  after  reciting  the 
inconveniences,  and  grievous  hurt,  damage, 
and  destruction  of  many  of  the  King's  liege 
people,  forasmuch  as  common  artificers,  as 
smiths,  weavers,  and  women,  boldly  take 
upon  them  great  cures,  in  which  they  partly 
use  sorcery  and  witchcraft,  it  is  enacted, 
that  no  person  within  London  or  seven  miles 
thereof,  shall  practice  as  a  physician  or 
surgeon  without  examination  and  licence  of 
the  Bishop  of  London  or  Dean  of  St.  Paul's 
(duly  assisted  by  the  faculty) ;  or  beyond 
these  limits,  without  licence  from  the  bishop 
of  the  diocese  or  his  vicar-gen^ral,  similarly 
assisted.  There  is  a  saving,  however,  of  the 
privileaes  of  the  universities  of  Cambridge 
and  Oxford.  The  superintendence  of  the 
biihops  was  taken  away  by  a  royal  charter, 
dated  23rd  Sept.,  10  Hen.  VIIL,  which  in- 
corporated the  physicians. 

By  14  &  15  Hen.  Vlll.,  c.  5,  this  charter 
was  confirmed,  and  in  virtue  of  such  act  and 
charter,  a  perpetual  college  of  physicians 
was  establishetl,  with  a  constitution  of  eight 
elects,  to  be  renewed  as  need  should  require, 
of  whom  was  to  be  annually  elected  a  presi- 
dent ;  and  it  was  ordained  that  this  college 
should  choose  four  physicians  quarterly,  to 
supervise  all  others  witnin  London  and  seven 
miles  thereof,  as  also  their  medicines  and 
receipts,  so  that  such  as  offended  should  be 
punished  with  fines,  imprisonment,  and 
other  means,  and  that  no  person  shall  be  at 
liberty  to  practice  within  tiiat  circle,  except 
by  the  licence  of  the  college,  under  a  penalty 
of  5/.  per  month.  All  persons  were  likewise 
'  forbidden  to  practice  even  beyond  that  circle, 
unless  they  should  have  been  first  examined 
and  approved  by  the  president  and  three 
elects,  or  should  be  graduates  of  Cambridge 
or  Oxford.     They  were  also   allowed  to 


practice  surgery  as  part  of  the  general 
science  of  physic  by  32  Hen.  VIIL,  c.  40. 

The  charter  of  the  coUefife  wm  subse- 
quently confirmed  and  enlarged  by  I  Mar., 
sess.  2,  c.  9,  and  by  certain  other  charters 
of  later  dates,  viz.,  8  Oct.,  15  Jac.  I,  and 
26  Mar.,  15  Car.  2,  by  which  many  im- 
portant privileges  and  immunilies  are  farther 
secured  to  that  body. 

A  physician  cannot  maintain  an  action  for 
his  fees.    4  T,  A.  317 ;  3  Step,  Com.  325. 

Pf  ACLE,  an  enormous  crime.    Obtolete, 

PICAROON  [picare,  Ital.],  a  robber;  aploo- 
derer. 

PICCAGB  [picagium,  low  Lat.],  money  paid 
at  fairs  for  breaking  ground  for  booths. 

PICK-LOCK,  an  instrument  by  which  Mu 
are  opened  without  a  key. 

PICK-POCKET,  or  PICK-PURSE,  a  thief 
who  steals  by  putting  his  hand  privately  iota 
the  pocket  or  purse  of  another. 

PICKERY,  petty  theft,  or  stealing  things  of 
small  value.     Scotch  ward, 

PICKLE,  PYCLE,  or  PIOHTEL  [pi«W#, 
Ital.],  a  small  parcel  of  land  enclosed  witii 
a  hedge,  which  in  some  counties  is  called  s 
pinsfle.    Encpc,  Land, 

PIEDPOUDRE,  court  of  [so  called,  either 
from  the  dusty  feet  of  the  suitors,  or  becaost 
justice  is  there  done  as  speedily  as  dust  csa 
fall  from  the  foot,  or  derived  from  ptfi/ 
puldrtaux^  old  Fr.,  a  pedlar  or  petty  chap- 
man, such  as  resorts  to  fairs  or  markets],  a 
court  of  record  incident  to  every  fair  sod 
market,  though  fallen  into  disuse,  and  now 
in  a  manner  forgotten ;  of  which  the  stew- 
ard of  him  who  owns,  or  has  the  toll  of  the 
market,  is  the  Judge :  its  jurisdicdon  ex- 
tends to  administer  justice  for  all  commer- 
cial injuries  done  in  that  very  fair  or  mar- 
ket, and  not  in  any  preceding  one ;  so  that 
the  injury  must  be  done,  compUined  of, 
heard  and  determined,  within  the  compass 
of  one  and  the  same  day,  unless  the  fair 
continue  longer.  The  court  has  cognitacce 
of  all  matters  of  contract  that  can  possibly 
arise  within  the  precinct  of  that  fair  or 
market,  and  the  plaintiff  roust  make  oath 
that  the  cause  ot  action  arose  there.  A 
writ  of  error  lies  in  the  nature  of  an  appeal 
to  the  courts  at  Westminster. 

PIERAGE,  the  duty  for  maintaining  piers  a&d 
harbours. 

PIETANTIA,  a  pittance,  a  portion  of  victuals 
distributed  to  the  members  of  a  college. 
JSncyo.  Load. 

PIETANTIA  RIUS,  the  officer  in  a  cofl<^ 
who  was  to  distribute  the/>te/aiiluE. 

PIOHTEL,  a  little  enclosure. 

PIGNORATION  (>^iw,  Lat.],  the  act  of 
pledging. 

PIGNORATIVE,  pledging ;  pawning. 

PIGNUS,  a  pledge  or  security  for  a  debt  or 
demand,  is  derived,  says  Gaiua  (l>iy.50. 


Roman  jurists  when  they  altemjjted  etyaio- 
logical  explanation  of  words.    The  ek«w^ 
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of  pigtHMS  {pig)  is  contained  in  the  word 
pa{n)go  and  its  coj^ate  forms.  It  is  called 
pignus  when  the  possession  of  the  thing  is 
e^ren  to  him  to  whom  it  is  made  a  security, 
and  hfpothecat  when  it  is  made  a  security, 
without  beinjjr  put  in  his  possession. 

PIGOrrS  ACT,  14  Geo.  II.,  c.  20,  relating 
to  recoreries  which  are  now  abolished. 

PILA,  that  side  of  money  which  was  called 
pUt,  because  it  was  the  side  on  which  there 
was  an  impression  of  a  chorch  built  on  piles. 
Hrtfl, /.  I.e.  39. 

PILETTUS  [jnto,  Lat.,  a  ball].  In  our 
ancient  forest  laws,  an  arrow  which  had  a 
round  knob  a  little  above  the  head,  to  hinder 
it  from  going  far  into  the  mark  • 

PiLENS  SUPPORTATIONIS  (a  cap  of 
maintenance).    Ctnoeli, 

PILFERER,  one  who  steals  petiv  things. 

PILLERY,  rapine ;  robbery.     Obsolete. 

PILLORY  [the  etymology  of  this  word  has 
been  fariously  assigneo  by  different  writers ; 
Spelman  derifes  it  from  the  French,  pilleur, 
a  thief;  Cowell  from  wi\%  a  door,  and 
ipd»,  I  look  through ;  Du  Cange,  from  pila, 
a  pillar],  a  frame  erected  on  a  pillar,  and 
made  with  holes  and  movable  boards,  through 
which  the  heads  and  hands  of  crituinals  were 
put. 

Until  recently,  the  punishment  of  the 
pillory,  which  nad  been  abolished  in  all 
other  cases,  by  56  Geo.  III.,  c.  138,  was 
retained  for  the  punishment  of  perjury  and 
snlwmation ;  but  it  is  now  altogether  abo- 
lished by  7  Wm.  IV.,  and  1  Vict.,  c.23. 

PILOT,  a  particular  officer  serving  on  board  a 
ship  during  the  course  of  a  voyage,  and 
haring  the  charge  of  the  helm  and  the  ship's 
route ;  or  a  person  taken  on  board  at  any 
particular  place  for  the  purpose  of  conduct- 
ing a  ship  through  a  river,  road,  or  channel, 
or  from  or  into  a  port.  It  is  to  the  latter 
description  of  persons  that  the  term  pilot  is 
noAv  usually  applied,  and  pilots  of  this  sort 
are  established  in  various  parts  of  the 
country,  by  ancient  charters  of  incorpora- 
tion or  by  particular  statutes.  The  most 
important  of  these  incorporations  are  those 
of  the  Trinity  Honse,  Deplford,  Stroud,  the 
fellowship  of  the  Pilots  or  Dover,  Deal,  and 
the  Isle  of  Thanet,  commonly  called  the 
Oim]ne  Port  Pilots,  and  the  Trinity  Houses 
of  Hull  and  Newcastle.  The  5  Geo.  IV.,  c. 
73,  established  a  corporation  for  the  re^ula* 
tion  and  licensing  of  pilots  in  Liverpool. 
The  statute  of  6  Geo.  IV.,  c.  125,  has  con- 
solidated the  laws  with  respect  to  the  licens- 
ing, eniployment,  &c.,  of  pilots. 

PlMP.Tm^URE,  a  very  singular  kind  of 
tenure  mentioned  by  our  eld  writers,  '*  Wit* 
helmus  Hoppeshort  tenet  dimidiam  virgatam 
terrm,  per  tervUium  cuetodiendi  sex  damisellas, 
kU,  meretrices,  ad  vsum  domini  regis,*' 
12  Ed.  I. 

PIN-MONEY,  an  annual  sum  settled  on  a 
wife  to  defray  her  own -charges,  in  dresa 
and  pocket  monev. 

Courts  of  equity  refuse  to  call  upon  a 
huibaad  to  pay  beyond  the  arrears  of  a 


year,  althou«rh  stipulated  fur  by  a  marriage 
settlement,  for  the  money  is  meant  to  dress 
the  wife  during  the  year,  so  as  to  keep  up 
the  dignity  of  the  husband,  and  not  for  the 
accumulation  of  the  fund.  The  personal 
representatives  of  the  mfe  are  not  allowed 
to  make  any  claim  for  the  arrears  of  pin- 
money,  not  even  for  arrears  of  a  year.  If, 
however,  the  wife  live  separate,  and  have  no 
allowance,  an  account  of  the  arrears  of  pin- 
money  will  be  decreed.  Aston  v.  Aston, 
1  Fes,  269;  Sped.  no.  295. 

There  is  a  very  ancient  tax  in  France  for 
nroviding  the  Queen  with  pins. 

PINNAGE  [from  to  pin  or  pea],  poundage  of 
cattle. 

PIPE,   a  roll  in  the  Exchequer;  otherwise 
called  the  Great  Roll. 

PIRACY,  committing  those  acts  of  robberv 
and  violence  upon  the  sea,  thai  if  committed 
upon  land,  would  amount  to  felony.  Pirates 
hold  no  commission  or  delegated  authority 
from  any  sovereign  or  state  empowering 
them  to  attack  others.  They  can,  therefore, 
be  only  regarded  in  the  light  of  robbers  or 
assassins.  They  are,  as  Cicero  has  truly 
stated,  the  common  enemies  of  all  {com* 
munes  hostes  omnium);  and  the  law  of 
nations  gives  to  every  one  the  right  to 
pursue  and  exterminate  them  without  any 
previous  declaration  of  war;  but  it  is  not 
allowed  to  kill  them  without  trial,  except  in 
battle.  Those  who  surrender  or  are  taken 
prisoners  must  be  brought  before  the  proper 
magistrates,  and  dealt  with  according  to  law. 
By  the  ancient  common  law  of  England, 
piracy,  if  committed  by  a  subject,  was  held 
to  be  a  species  of  treason,  being  contrary  to 
his  natural  allegiance ;  and  by  an  alien,  to 
be  felony  only;  but  since  the  statute  of 
treason,  25  Edw.  III.,  c.  2,  it  is  held  to  be 
only  felony  in  a  subject.  Formerly,  this 
offence  was  only  cognisable  by  the  admiralty 
courts,  which  proceed  by  the  rules  of  the 
civil  law,  but  it  being  inconsistent  with  the 
liberties  of  the  nation  that  any  man's  life 
should  be  taken  away,  unless  by  the  jud}{- 
ment  of  his  peers,  the  statute  28  Hen.  VIII., 
c.  15,  established  a  new  jurisdiction  for  this 
purpose,  which  proceeds  according  to  the 
course  of  common  law.  Piracy  was  almost 
universally  practised  in  the  heroic  ages. 
Instead  of  being  esteemed  infamous  it  was 
supposed  to  be  honourable.  La/rocintttm 
fnaris  ghrue  habebatur.  Justin,  lib.  x.,  I.  iii., 
c.  3.  Menelaus,  in  the  Odyssey,  does  not 
hesitate  to  inform  his  guests,  who  admired 
his  riches,  that  they  were  the  fruit  of  his 
piratical  expeditions,  lib,  iv.,  v.  90 ;  and 
such  indeed  was  the  way  in  which  most  of 
the  Greek  princes  amassed  great  wealth. 
Croguet,  Origin  of  Laws,  v.  i.,  p.  383.  Eng. 
Laws- 

PIRACY  OF  WORKS,  literary  theft. 

The  remedies  for  piracy  is  an  action  at 
law  for  damages,  or  a  special  injunction. 
See  Injunction. 

Pirata  est  hostis  humani  generis.     3  Inst.  113. 
—  \A  pirate  is  an  enemy  of  the  human  rare.) 
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PISCARV%  eamimim  of,  a  rig^t  or  liberty  of 
fisbinfif  Id  the  waters  of  another  person. 
See  CoimoN. 

PIT,  a  hole  wherein  the  Scots  osed  to  drown 
women  thie?et.    Skene, 

PITCHING-PENCE,  money;  commonly  a 
penny,  paid  fur  pitchinir  or  settings  down 
every  big  of  com  or  pack  of  goods  in  a  fair 
or  market. 

PITl'ANCE,  a  little  repast  or  refection  of 
fish  or  flesh  more  than  the  common  allow- 
ance ;  and  the  pittancer  was  the  officer  who 
distribated  this  at  certain  appointed  fes- 
tirals. 

PIXING  THE  COIN.  ascerUininflr  whether 
coin  is  of  the  proper  standard.  The  trial  of 
the  pix  takes  place  before  a  jury  of  mem- 
bers of  the  Goldsmiths'  Company. 

PLACARD  or  PLACART  [plakaert,  Dat.» 
placard,  Fr.,  from  plaque,  a  flat  piece  of 
metal,  stone,  or  wood ;  ir\ht,  Gk.]^  an  edict, 
a  declaration,  a  manifesto;  also  an  adver- 
tisement or  public  notification. 

PLACEMAN,  one  who  exercises  a  public 
employment,  or  fills  a  public  station. 

PLACES  OF  AMUSEMENT.  It  is  provided 
by  25  Geo.  II.,  c.  36,  §  2,  that  every  house, 
roomi  garden,  or  other  place,  kept  for 
public  dancing,  music,  or  other  public 
entertainment  of  the  like  kind  in  London 
and  Westuiiiister,  or  tvithin  twenty  miles 
thereof,  without  a  license  from  the  nuarter 
sessions,  shall  be  deemed  a  disorderly  nouse, 
and  the  keeper  thereof  shall  forfeit  the  sum 
of  100/.,  and  be  otherwise  punishable  as  the 
law  directs  in  the  case  of  dii«orilerly  bouses. 
And  it  U  further  enacted,  that  over  the  door 
or  entrance  of  all  such  lic-eosed  places  there 
shall  be  affixed  and  kept  up  the  wordu, 
"  Licensed,  pursuant  to  Act  of  Parliiiment 
of  the  twenty-fifth  of  Geo.  II.,''  and  (hat  mi 
house  of  this  deicription  is  to  be  opened  for 
the  purpose  of  amusement  before  five  o'clock 
in  tlie  afternoon. 

But  this  act  ha:s  no  application  to  the 
Tlieatres  Royal,  or  Drury  Lane  and  Covent 
Garden,  or  the  Italian  Opera  in  the  Hay- 
niarket;  nor  to  theatres  licensed  by  the 
Crown  or  the  Lord  Chamberlain  of  the 
Household. 

PLACIT  or  PLACITUM,  decree,  determi- 
nation. 

PLACITA,  the  public  assemblies  of  all  degrees 
of  men  where  the  Sovereign  presided,  who 
usually  consulted  upon  the  great  a  (fairs  of 
the  kingdom.  Also,  plea,  pleadings,  or  de- 
bates, and  trials  at  law;  sometimes  penal- 
ties, fines,  mulcts,  or  emendations ;  also,  the 
style  of  the  court  at  the  beginning  of  the 
record  atntn  prius:  but  this  is  now  omitted. 
CoweU. 
Placila  concementia  chartas,  sen  ecripta  libe- 
rum  lenementum  tangeniia,  in  aliquibus 
euriu,  qaa  recordum  mm  kabent  secundum 
legem  et  consuetudinem  regni  Anglut,  sine 
brevi  regis  placitari  non  debent  2  Inst.  311. 
—(Pleas  relating  to  charters  or  writings 
touching  freehold  ought  not  to  be  pleaded 
in  courts  not  of  record^  by  the  law  and 


custom   of  England,    idthoot  the  Vau^t 
writ.) 

Placiia  de  eataUis,  ddntie,  ijfc.,  fpm  sumrnem 
40s,  attingumtt  vel  earn  exeedmU  stamdm 
legem  et  consuetudimem  AxgUm  me  hrm 
regis  placitari  nam  debeat,  2  Inst.  312. 
"—(Pleas  of  chattels,  debts,  &e.,  which 
amount  to  40lf.,  or  exceed  it,  by  the  lav  sod 
custom  of  England,  ought  not  to  be  pleaded 
without  the  king's  writ.) 

Placita  de  transgressione  ecmtra  paeem  ngit, 
in  regno  Anglic  vi  et  arwds  facta  secimim 
legem  et  consuetudmem  Angliue  me  hrm 
reaie  placitari  non  debeni,  2  Inst.  311.— 
(Pleas  of  trespass  against  the  peace  of  the 
king  in  the  kingdom  of  England,  made  with 
force  and  arms,  ought  not,  by  the  law  and 
custom  of  England,  to  be  pleaded  ariiboat  the 
king's  writ.) 

PLACJITA  RE,  to  plead. 

PLACITATOR,  a  pleader. 

PLACITUM  NOMINATUM,  the  day  ip- 
pointed  for  a  criminal  to  appear  and  plead 
and  make  his  defence,  heg.  H,  1,  c.  29. 
Placitum  pactum,  when  the  day  is  past. 

Pladtum  aliud  personate,  aliud  reole,  ahi 
mixtum.  Ck>.  Lit.  284.--<Pteas  are  personal, 
real,  and  mixed.) 

PLAGlARII,  those  who  steal  human  crea- 
tures. 

PLAGIARY  [TXoya,  Gk.,  a  blow],  a  man- 
stealer ;  a  thief  in  literature,  one  who  iteali 
the  thoughts  or  writinsrs  of  another. 

PLAGII  CRIMEN  or  PLAGIU.M,  the  steal- 
intf  of  human  creatures. 

PLAGUE  [tXitx^,  Gk.,  a  wound],  pestilence; 
a  contagious  and  malignant  fever,  mostly  ac- 
companied by  buboes  and  carbuncles. 

By  1  Jac.  I.,  c.  31,  if  any  person  infected 
with  the  plague,  or  dwelling  in  any  infected 
bouse,  should  be  commanded  by  the  mayor 
or  constable,  or  other  head  officer  of  his 
town  or  place,  to  keep  his  house,  and  shooid 
wilfully  and  contemptuously  disobey  such 
direction,  he  should  be  enforced  with  vio- 
lence, by  the  watchman  appointed  to  obey 
such  necessary  command ;  and  if  any  bun 
ensued  by  such  enforcement,  the  watchmea 
were  not  to  he  impeached.  And  farther,  if 
such  person  so  commanded  to  confine  him* 
self  went  abroad  and  conversed  in  coiupaor, 
if  he  had  any  infectious  sore  upon  him, 
uncured,  should  suffer  death  as  a  felon;  hut 
if  no  such  sore  should  be  found  upon  hini) 
should  be  punished  as  a  vaj^abond,  and  more* 
over  bound  to  his  food  behaviour.  This 
act  was  abolished,  however,  by  7  ^'  u^*  ^** 
and  I  Vict.,  c.  91,  §  4.    See  Quaraktinb. 

PLAIDBUR,  an  attorney  who  pleaded  the 
cause  of  his  client ;  an  advocate.    Obsolete, 

PLAINANT,  a  plaintiff. 

PLAINT  [plainte,  Fr.,  gwertk,  Ut.],  the 
exhihition  pf  an  action  in  writing.  ^  h  is 
the  first  process  in  an  inferior  court,  in  the 
nature  ot  an  original  writ,  because  thereio 
is  briefly  set  forth  the  plaintiff's  cause  of 
action ;  and  the  Judge  is  bound,  of  commoa 
right,  to.  administer  justice  theron  witboot 
a  special  mandate  from  tho  Crown. 
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liAINTIFF  [plaiaHf,  Fr.l*  he  that  com- 
meoces  a  sail  in  law  against  aoother,  who  is 
called  a  defendant. 

PLANTATION,  a  colony. 

With  respect  to  their  internal  policy,  our 
colonies  are  of  three  sqrts;  1,  provincial 
e«tablishinents ;  2,  proprietary  governments; 
3,  charter  ffoverninents.    1  BL  Com,  108. 

PLAY-DCBT»  debt  contracted  by  framing. 

?LEA  Iplee,  Fr.],  a  defendant's  answer  of 
fact  to  a  pluntitiTs  declaration  ;  anciently  a 
suit  or  action. 

Pleas   are   divided   into  eomnum  pUoM^ 
relating  to  civil  causes,  and  plea$  if  the 
CroiM,  relating  to  cnininal  prosecutions. 
At  conunois  law  pleas  are  aivided  into— 

1.  Dilatory;  which  are  subdivided  into— 

(a)  To  the  jurisdiction  of  the  court. 

(b)  In  suspension  of  the  action. 

(c)  In  abatement  of  the  writ  or  decla- 
ration, and — 

2.  Peremptory,  t.  e.,  in  bar  of  the  action. 
The  distiuction  between  these  two  classes 

of  pleas  is,  that  the  dilatory  show  some 
ground  for  quashing  the  declaration,  the 
peremptory,  for  defeating  the  action. 

The  invariable  order  of  pleading  is  as 
follows  t 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  the  person. 

(a)  Of  plaintiff. 

(b)  Of  defendant 

3.  To  the  count  or  declaration. 

4.  To  the  writ. 

5.  To  the  action  itself  in  bar  thereof. 

In  equity p  a  plea  U  resorted  to  by  a  defen- 
daot  when  an  objection  is  not  apparent  on 
the  bill  itself,  or,  as  the  technical  phrase  is, 
where  it  arises  from  matter  dehors  the  bill, 
if  the  defendant  means  to  take  advantage  of 
it,  he  ought  to  show  the  matter  which 
creates  the  objection  to  the  court,  either  by 
plea  or  by  answer.  A  plea  is  a  special 
answer,  showing  or  relying  upon  one  or 
more  things,  as  a  cause  why  the  suit  should 
either  be  dismissed,  delayed,  or  barred. 
Fleas  are  divided  into  two  sorts :  1,  pure 
pleas,  which  rely  wholly  on  matter  dehors 
the  hill,  such  as  a  release  or  settled  account ; 
and,  2,  aaumulous  or  negative  pleas,  which 
eonaist  mainly  of  denials  of  the  substanliul 
matters  set  forth  in  the  bill. 

(1)  To  original  bills  praying  relief,  the 
appropriate  defences  by  pleas  may  be  thus 
divided : 

(a)  To  the  jurisdiction.  4 

(10  To  the  person. 

(c)  To  the  frame  or  form  of  the  bill. 

(d)  In  bar  to  the  bill. 

(a)  Pleas  to  the  jurisdiction  are  either — 

1.  That  the  subject  of  the  bill  is  not 
within  the  cognizance  of  any  municipal  court 
ofjustice. 

2.  That  it  is  not  within  the  jurisdiction 
of  a  court  of  equity. 

3.  That  some  other  court  of  equity  is 
invested  with  the  proper  jurisdiction. 

4.  That  tome  other  cotirt  pussesses  the 
proper  jorisdiction. 


(b)  Pleas' to  the  person  are  cither 

(1)  To  the  person  of  the  plaintiff,  as 
(a)  Outlawry. 

iff)  Excommunication. 

(7)  Popish  recusant  convict. 
(<)  Attainder. 

(ff)  Alienage. 
({-)  Infancy. 
(19)  Coverture. 
(1^)  Idiocy  or  lunacy. 
( I )  Bankruptcy  or  insolvency. 
(jk)  Want    of   character,  in   which   the 
plaintiff  sues. 

(2)  To  the  person  of  the  defendant,  as  that 
iie  dees  not  possesa  the  character  in  which 
he  is  sued. 

(c)  Pleas  to  the  bill  are  either 

(1)  The  pendency  of  another  suit. 

(2)  Proper  parties, 

(3)  Multiplicity. 

(4)  Multifariousness. 

(d)  Pleas  in  liar  are  either 

(A)  Founded  on  some  bar  created  by  sta- 
tute, as 

(a)  A  statute  of  limitations. 

ifi)  The  Statute  of  Frauds. 

(y)  Any  other  public  or  private  statute. 

(8)  The  plea  of  a  statute,  fine,  and 
non-claim. 

(B)  Founded  on  matter  of  record,  or  as  of 
record  in  some  court,  as 

(a)  A  common  recovery  "j 

(jS]  Judgment  at  law  in  a  court  >  of  record, 
of  record  .  .  J 

(7)  The  sentence  or  judgment\ 
of  a   foreign   court   (which   is  | 
deemed  to  be  a  court  not  of  I      as  of 
record)  upon  the  same  matter  /   record, 
put  in  controversy  by  the  bill      I 

(8)  A  decree  in  a  court  of  equity  J 

(C)  Of  matter  purely  in  pais,  i.  e.,  upon 
matter  of  fact,  not  of  record,  as 

(a)  Release. 

{&)  Stated  account. 

(7)  Settled  account. 

(8)  Award. 

(c )  Puri-hase  for  valuable  consideration. 

({*)  Title  in  the  defendant,  generally 
founded  on  a  will,  conveyance,  or  long 
peaceable  and  adverse  possession. 

(2)  To  bills  of  discovery,  the  most  usual 
pleas  are, 

(a)  That  the  discovery  may  subject  the 
defendant  to  pains  or  penalties,  or  a  criminal 
prosecution. 

(b)  That  it  will  subject  him  to  a  forfei- 
ture, or  something  in  the  nature  of  a  for- 
feiture. 

(c)  That  it  uill  betray  the  confidence 
reposed  in  him  as  counsel,  attorney,  soli- 
tor,  or  arbitrator. 

(d)  That  he  is  a  purchaser  for  a  valuable 
consideration,  without  notice  of  the  plain- 
tiff's title. 

(3)  To  bills  not  original,  as 

(u)  To  supplemental  bills  and  bills  in  the 
nature  of  supplemental  bills,  a  j^lea  must  be 
resorted  to,  when  the  objection  is  not  on  the 
face  of  the  bill. 
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(b)  To  bills  of  revivor,  or  in  the  nature  jof 
bills  of  revivor,  a  defendant  can  only  object 
by  plea  or  demurrer ;  he  may  plead  the  want 
of  proper  parties  or  a  statute  of  limiiations. 

(c)  To  cross  bills,  the  same  pleas  are 
applicable  as  to  orifriDal  bills* 

(d)  To  bills  of  review,  and  bills  in  the 
nature  of  bills  of  review,  a  plea  of  the  decree 
may  be  resorted  to.  And  where  any  matter 
beyond  the  decree,  as  length  of  time,  a 
purchase  for  a  valuable  connderation,  or 
any  other  matter,  is  to  be  offered  against 
opening  the  enrolment,  it  must  be  pleaded. 

(e)  The  proper  defence  to  a  bill,  seeking 
to  impeach  a  decree  on  the  ground  of  fraud, 
is  a  plea  of  the  decree,  denying  the  fraud, 
supported  by  an  answer  also,  meeting  the 
charges  of  fraud. 

^  (f )  To  biUs  to  carry  decrees  into  execu- 
tion, the  defendant  may  plead  no  right  or 
interest,  if  the  matter  oe  not  apparent  on 
the  bill,  so  as  to  admit  of  a  demurrer. 
Story's  Eq,  Plead.  492. 

A  defendant  has  six  weeks  after  appear- 
ance to  plead  to  any  original,  supplemental, 
or  amended-  bill,  if  it  be  amenoed  before 
answer,  and  ei|;ht  days  after  appearance  to 
plead  to  a  bill  of  revivor,  or  a  common 
u^junction  bill,  and  four  weeks  after  appear- 
ance  to  subposna,  to  answer,  &c.,  amended 
bill,  after  he  has  answered,  &c.  16M  Order, 
SMJIfoy,  1846.  A  plea  is  signed  by  counsel 
in  town  cases,  but  not  in  country,  when 
taken  by  commission  i  and  pleas  in  bar  of 
matters  in  pate  must  be  sworn  to  unless 
plaintiff  consent  otherwise*  If  a  plaintiff 
consider  the  plea  not  true  in  point  of  fact, 
he  may  file  a  replication  to  it  which  denies 
its  facts,  but  admits  its  validity  in  point  of 
form  and  substance.  If  the  plaintiff  consider 
the  plea  good,  he  may  submit  to  it,  and  obtain 
an  order  as  of  course  to  amend  his  bill. 
Within  three  weeks  after  the  filing  of  a  plea 
to  the  whole  or  part  of  a  bill,  the  plaintiff, 
desiring  to  submit  such  plea  to  the  judgment 
of  the  court,  is  to  cause  the  same  to  be  set 
down  for  argument.  If  he  do  not,  such 
plea  is  to  be  held  good  to  the  same  extent 
and  for  the  same  purposes  as  a  plea  allowed 
upon  argument,  and  the  plaintiff  is  to  be 
held  to  have  submitted  thereto.  No  plea  u 
to  be  held  bad  and  overruled  upon  argument 
only,  because  it  shall  nut  cover  so  much  of 
the  bill  as  it  might  by  law  have  extended  to, 
or  only  because  the  answer  of  the  defendant 
may  extend  to  some  part  of  the  same  matter 
as  may  be  covered  by  such  plea.  36M  Sf 
37th  Orders,  26th  August,  1841.  A  defen- 
dant  may  move  the  court  that  a  bill  may  be 
disminsed,  if  a  plaintiff,  having  undertaken 
to  rei)ly  to  a  plea  to  the  whole  bill,  do  not 
file  his'  replication  within  four  weeks  after 
the  date  of  his  undertaking :  as  to  the  costs, 
see  Orders,  Sth  May,  1845,  48,  ^c. 

The  defendant's  pleas  in  ecclesiastkai 
causes  are  called  allegations. 

The  order  of  a  prisoner's  pleu  in  mminai 
law  is  as  follows  :— 

(1)  To  the  jurisdiction. 


(2)  In  abatement. 

(3)  Special  pleas  in  bar,  as 

(a)  Auterfois  acquit, 

(b)  Auterfois  conmct, 

(c)  Auterfeis  attaint. 

(d)  Pardon. 

(4)  General  issue  of  not  {^iltj. 
PLEAD,    making  an  allegation  in  a  cause; 

also,  the  forensic  argument  in  a  canie. 

PLEADABLE  BRIEFS,  precepto  (tirectedto 
the  sheriffs,  who  thereupon  cite  parties,  aad 
hear  and  determine.    Scotch  phrase, 

PLEADER  [narrator'],  one  who  draws  ple»l- 
ings. 

PLEADING,  in  its  general  sense,  the  pro- 
ceedings from  the  declaration  to  isne 
joined,  i,e.,  the  contending  statementi  of 
the  parties ;  in  its  specific  sense,  a  defend- 
ant's answer  to  a  plaintiff^s  declaration. 

The  science  of  pleading  was  no  doabt 
derived  from  Normandy.  The  use  of  stated 
forms  of  pleading  is  not  to  be  traced  amoajr 
the  Anglo-Saxons.  Pleading  was  cultivated 
as  a  science  in  the  reign  of  Edward  I.  TKe 
object  of  pleading  is  to  ascertain  by  the 
production  of  an  issue,  the  subject  for  de* 
cision. 

I.  The  rules  which  tend  simply  to  tk 
production  of  an  issue,  are 

(a)  That  after  declaration,  the  parties 
must  at  each  stage  demur,  or  plead,  either 
by  way  of  traverse,  or  by  way  or  coafesiion 
and  avoidance;  and  as'  to  the  nature  and 
property  of  pleadings  in  general,  witboot 
reference  to  their  being  by  traverse  or  by 
confession  and  avoidance,  the  propeitiei 
are, 

(a)  That  every  pleading  must  be  an  so- 
swer  to  the  whole  of  nhat  Is  adversely 
alleged. 

($)  That  every  pleading  is  taken  to  con- 
fess such  traversable  matters  alleged  on  the 
other  side  as  it  does  not  traverse,  bat  dilatory 
pleas  and  pleas  by  estoppel  are  exoeptioas, 
as  also  a  new  assignment. 

(b)  That  upon  a  traverse  issue  must  be 
tendered. 

(c)  That  an  issue  well  tendered  moat  be 
accepted. 

II.  The  rule  which  tends  to  secnre  the 
materiality  of  the  issue,  is, 

(a)  That  all  pleadings  mustcontun  matter 
pertinent  and  material;  for  a  traverse  must 
not  be  taken  of  an  immaterial  point,  and 
a  traverse  must  be  neither  too  large  nor  too 
narrow. 

III.  The  rules  which  tend  to  ^odsce 
ungleness  or  unity  in  the  issue,  are 

(a)  That  pleadings  must  not  be  double. 

(b)  That  It  is  not  allowable  both  to  pkad 
and  to  demur  to  the  same  matter. 

IV.  The  rules  which  tend  to  produce 
certainty  or  panicularity  in  the  issue,  are 

(a)  That  tne  pleadings  must  have  eertaioty 
of  place. 

(b)  That  the  plea^Bags  must  have  cer- 
tainty of  time. 

(c)  That  the  pleadings  miist  spaeify  qo- 
liiy,  quantity,  and  value. 
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((I)  That  the  pleftdings  must  specify  the 
names  of  peraons,  whether  parties  Co  the 
suit,  or  parties  of  whom  mention  is  made  in 
ibe  pleadinjf, 

(e)  That  the  pleading:  must  show  title. 

(f)  Tiiat  the  pleadings  must  show  autho- 
rity. 

Ig)  That  in  general  whate? er  is  alleged  in 
pleadiDg  must  be  alleged  with  certainty. 

The  roles  which  tend  to  certainty  are 
limited  and  restricted  by  the  following  sub* 
ordinate  mJes : — 

(a)  It  is  not  necessary  in  pleading  to  state 
that  which  is  merely  matter  of  evidence. 

{$)  It  is  not  necessary  to  state  matter  of 
tvliich  the  court  takes  notice  es  officio. 

iy)  It  is  not  necessary  to  state  matter 
which  would  come  more  properly  from  the 
other  side. 

(9)  It  is  not  necessarjr  to  allege  circum« 
stances  necessarily  implied. 

(()  It  is  not  necesaary  to  allege  what  the 
law  will  presume. 

f^}  A  general  mode  of  pleading  is  allowed 
where  great  prolixity  is  thereby  avoided. 

M^  A  general  mode  of  pleading  is  often 
sufficient,  where  the  allegation  on  the  other 
side  mast  reduce  the  matter  to  certainty. 

{if)  No  greater  particularity  u  reauired 
than  the  nature  of  the  thing  plead eu  will 
conveniently  admit. 

(0  Less  particularity  is  required  when  the 
facts  lie  more  in  the  knowledge  of  the 
opposite  party  than  of  the  party  pleading. 

(«)  Less  particularity  is  necessary  in  the 
statement  of  matters  of  inducement  or 
ag;?ravation  than  in  the  main  allegations. 

(A)  With  respect  to  acts  valid  at  common 
law,  but  regulated  aa  to  the  mode  of  per- 
formance by  statute*  it  is  sufficient  to  use 
such  certainty  of  allegation  as  was  sufficient 
before  the  statute. 

(V.)  The  rules  which  tend  to  prevent  ob- 
scurity and  confusion  in  pleading  are» 

(a)  That  the  pleadings  must  not  be  insen- 
sible or  repugnant. 

(b)  That  the  pleadings  must  not  be  am- 
bi/pious  or  doubtful  in  meaning ;  and  when 
twodiflferent  meanings  present  themselves, 
that  construction  shall  be  adopted  which  is 
most  unfavourable  to  the  party  pleading. 

(c)  That  the  pleadings  must  not  be  argu- 
mentative. 

(d)  That  the  pleadings  must  not  be 
hypothetical  or  in  the  alternative. 

(e)  That  the  pleadings  must  not  be  bv  way 
of  recital,  but  must  be  positive  in  their  torm. 

(f )  That  things  are  to  be  pleaded  accord. 
ing  to  their  legal  effect  or  operation. 

Ip  That  the  pleading  should  observe  the 
ancient  and  known  forma  bf  expresrion  aa 
contained  in  approved  precedents. 

(h)  That  the  pleadings  should  have  their 
proper  formal  commencements  and  con« 
elusions. 

0)  That  a  pleading  which  is  bad  in  partis 
had  alt^ether. 

VI.  the  rules  which  tend  to  prevent  pro- 
lixity  tod  deky  in  pleadmg  are. 


(a)  That  there  must  be  no  departure  In 
pleading. 

(b)  lliat  where  a  plea  amounts  to  the 
general  issue  it  should  be  so  pleaded. 

(c)  That  surplusage  is  to  be  avoided. 
VII.  The  other  miscellaneous  rules  are, 

(a)  That  the  declaration  must  be  con- 
formable to  the  writ. 

(b)  That  the  declaration  shall  have  iu 
proper  commencement,  and  should  in  con- 
clusion lay  damages  and  allege  production 
of  suit. 

(c)  That  pleas  must  be  pleaded  in  due 
ordelr.    See  jPlba. 

(d)  That  pleas  in  abatement  must  give  the 
plaintiff  a  better  writ  or  declaration. 

(e)  That  dilatory  pleas  must  be  pleaded  at 
a  preliminary  stage  of  the  suit. 

(f )  That  all  alffirmative  pleadings  which 
do  not  conclude  to  the  country  must  con- 
clude with  a  verification. 

(g)  That  in  all  pleadings  where  a  deed  la 
alleged,  under  which  the  party  clums  or 
justifies,  profert  of  such  deed  must  be  made. 

(h)  That  all  pleadings  must  be  properly 
entitled. 

(i)  That  all  pleadings  ought  to  be  true. 
Siep.  Plead.  148—490. 

The  order  of  the  pleadings  at  common  law 
in  all  actions  (except  replevin)  is  as  follows : 

1.  Declaration. 

2.  Plea. 

3.  Replication. 

4.  Rejoinder, 

5.  Surrejoinder. 

6.  Rebutter. 

7.  Surrebutter;  after  which  the  pleadings 
have  no  distinctive  names,  for  beyond  this 
stage  they  are  very  seldom  found  to  extend. 

The  pleadings  numbered  1,  3,  5,  7, 
emanate  from  the  plaintiff,  the  remainder 
from  the  defendant.  See  Dbhurrbr  and 
Nbw  Assignmbnt. 

The  pleadings  in  replevin  are  as  follow : 

1 .  Plaint  or  declaration. 

2.  Avowry,  cognizance^  or  plea  of  non 
cepii. 

3.  Plea  in  bar. 

4.  Replication,  &c.,  the  ordinary  name  of 
each  pleading  being  postponed  by  one  step. 
See  Rbplbvin. 

The  pleadings  in  equiljf  are  thus  arranged : 

1.  Bill  or  information. 

2.  Answier,  plea,  demurrer,  or  disclaimer. 

3.  Replication. 

The  pleadings  in  criminal  law  are, 

I.  Indictment  or  information. 
'2.  Plea  or  demurrer. 

3.  5s'mt7tV^  or  joinder. 
The  pleadings  in  ccclesieutical  causes  are, 
!•  In  criminal  causes, 
(a)  The  articles. 

II.  In  plenary  causes,  not  criminal, 
(a)  the  libel. 

III.  In  testamentary  causes, 

(a)  The  allegation. 

Every  subsequent  plea  in  all  causes*  and 
by  whatever  party  given,  is  termed, 

(b)  An  allegation. 
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PLEAS  OF  THE  CROWN,  the  criminal  law 
department  of  our  jurisprudence;  so  called, 
because  the  sovereii^n,  m  whom  centers  the 
majesty  of  the  whole  community,  .is  sup- 
posed hy  the  law  to  be  the  person  injured 
by  every  wrons^  done  to  that  community, 
find  is,  therefore,  in  all  cases  the  proper 
prosecutor  for  every  such  offence. 

PLEBANIA,  a  mother  church.     Old  Record. 

PLEBANUS,  a  rural  dean. 

PLEBEITY  or  PLEBITY,  the  common  or 
meaner  sort  of  people. 

PLEBISCITE  or  PLEBISCITUiM,  amon^  the 
Romans,  a  law  enacted  by  the  common 
people,  at  the  request  of  the  tribune  or 
some  other  plebeian  magistrate,  without  the 
intervention  of  the  senate;  more  particu- 
larlv  applied  to  the  law  which  the  people 
made,  when,  upon  some  misunderstanding 
with  the  senate  they  retired  to  the  Aventine 
mount. 

PLEDGE,  anything  put  to  pawn  or  given  by 
way  of  warrant  or  security ;  also  a  surety, 
bail,  or  hostage.    See  Pawn. 

There  are  two  kinds  of  estates  held  in 
pledge,  vifgage  and  mortgage. 

PLEDGER,  one  "who  offers  a  pledge. 

PLEDGERY,  suretyship,  or  an  undertaking  or 
answering  for  another. 

PLEGIIS  ACQUIETANDIS,  a  writ  that  an- 
cieutly  lay  for  a  surety  against  him  for  whom 
he  was  surety,  if  he  paid  not  the  money  at 
the  day.    F.  :V.  B.  V^^. 

PLEGII  DE  PROSEQUENDO,  pledges  to 
prosecute  with  effect  an  action  of  replevin. 

PLEGII  DERETORNO  HABENDO,  pledges 
to  return  the  subject  of  distress,  if  the  right 
be  determined  against  the  party  bringing 
the  action  of  replevin. 

PLENA  FORISFACTURA,  a  forfeiture  of 
all  that  one  possesses. 

PLENA  PROBATIO.  testimony  by  two  wit- 
nesses.    CivU  Law  Term. 

Plena  et  ceteris  jusiitia  fiat  pariibus.  4  Inst. 
67. — (Let  fuU  and  speedy  justice  be  done  to 
the  parties.) 

PLENARTY,  said  of  a  beneAce  when  full  or 
possessed  by  an  incumbent,  opposed  to 
vacancy. 

PLENARY,  fiiU,  complete ;  an  ordinary  pro- 
ceeding through  all  its  gradations;  opposed 
to  Mfiimary. 

Plenary  causes  in  the  ecclesiastical  courts 
are  the  following : — 

1.  All  testamentary  proceedings  and 
business  of  administration,  unless  in  the 
Prerogative  Court,  where  the  proceedinj^s  are 
always  summary,  as  by  motion  or  petition. 

2.  All  causes  of  legacy. 

3.  Causes  of  defamation,  or  reproachful 
or  opprobrious  language. 

4.  Causes  of  divorce,  or  separation  from 
bed  and  board. 

5-  Jactitation  of  marriage. 

6.  Impediments  to  marriage. 

7.  Suiu  for  ecclesiastical  dilapidations. 

8.  Suits  relating  to  seats  or  sitting-places 
in  churches. 

9.  Suits  for  tithes. 


PLENE  ADMINISTRAVIT  (be  hu  folly 
administered).  If  an  executor  or  admioii- 
trator  plead  that  he  has  fully  administered 
all  the  assets  that  has  come  to  his  hands,  the 
plaintiff,  if  he  cannot  dispute  the  plea,  and 
there  are  other  assets  to  be  receive,  mxild 
sign  judgment  of  assets  quando  aeciderkt, 
and  then,  when  assets  afterwards  come  to 
the  executor's  hands,  the  plaintiff  should 
sue  out  a  scire  facias  against  the  executor, 
and  proceed  to  realise  the  judgment. 

PLENE  ADMINISTRAVIT  PRJITER, 
(he  has  fully  administered  except).  When 
an  executur  or  administrator  pleads  that  he 
has  fully  administered  the  assets  that  ha?e 
rome  to  his  hands,  except,  &c.,  the  plaintiff, 
if  he  cannot  dispute  the  plea,  should  si|^ 
judgment  presently  of  the  assets  acknov- 
ledged  to  be  in  the  defendant's  hands,  aod 
of  assets  infuturo  for  the  residue. 

PLENIPOTENTIARY,  a  person  who  hasM 
power  and  commission  to  do  anythbg. 

PLENUM  DOMINIUM,  a  title  combiDio« 
the  right  and  the  corporal  possession  of  pro- 
perty, which  possession  could  not  be  ac- 
quired without  both  an  actual  intention  to 
possess,  and  an  actual  seisin  or  entry  ioto 
the  premises,  or  part  of  them,  in  the  name 
of  the  whole.     Roman  Law  Phrase. 

PLEVIN  [plevina,  low  Lat.],.  a  warrant  or 
assurance. 

PLIGHT,  an  estate,  with  the  habit  andqualitj 
of  the  land ;  it  extends  to  a  rent-chane 
and  to  a  possibility  of  dower.  Co.  Lit, 
221,  b. 

PLOK-PENIN,  a  kind  of  earnest  used  in 
public  sales  at  Amsterdam. 

PIX)UGH-ALM8  [eUemosyna  aratrales],  the 
ancient  payment  of  a  penny  to  the  diorch 
from  every  plough  land. 

PLOUGH  BOTE,  a  tenant's  right  to  take 
wood  for  the  repairs  of  ploughs,  cuts,  and 
harrows,  and  for  making  rakes,  forks,  &c. 

PLOUGH-LAND,  a  hide  of  land,  a  carocate. 

PLOUGH-SILVER,  money  formerly  paid  bjr 
some  tenants,  in  lieu  of  service  to  plough 
the  lord's  lands. 

PLOUGH  MONDAY,  the  Monday  after 
Twelfth  Day. 

PLURALIST,  one  that  holds  more  ecdeii- 
astical  benefices  than  one,  with  core  of 
souls. 

PluraUs  nwnerus  est  dnobus  conienius,  1  Rol* 
Rep.  476.— (The  plural  number  is  contaiBed 
in  two.) 

PLURALITY,  two  or  more  benefices. 

By  1  &  2  Vict.,  c.  106,  (repealing  the 
former  statute  against  pluralitiet,  21  Hen. 
VIIL,  c.  13),  it  18  enacted,  that  in  fotare 
(and  subject  to  exception  in  the  case  of  rights 
already  tested),  no  spiritual  person  holdin; 
any  benefice,  unth  cure  of  souls,  shall  take 
to  hold  therewith  any  other  benefice,  with 
cure  of  souls,  unless  utuated  within  ten 
statute  miles  of  the  first;  that  no  sfHiitiial 
person  holding  a  benefice,  with  cure  of 
souls,  with  a  population  of  more  than  3000, 
shall  take  to  hold  therewith  any  other,  bar- 
ing a  population  of  more  than  5XXK  <^  ^ 
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wfjtf,  th&c  no  spiritmil  'penon  shall  hold 
together  any  two  benefices,  with  the  cure  of 
tonU,  of  the  joint  value  of  more  than  1000/. 
per  annum  :  that  no  spiritual  person  holding 
more  tbao  one  benefice,  with  cure  of  souls, 
shall  take  to  hold  therewith  any  other  or 
any  cathedral  preferment;  and  that  upon 
every  admission  to  a  new  benefice  or  prefer- 
ment contrary  to  the  act,  every  benefice 
previously  held  shall  be  void  ipso  facto  : 
which  prohibition,  however,  in  respect  of 
population  and  yearly  value,  are  subject  to 
a  provision  enabling  the  Archbishop  of  Can- 
terbury to  grant  a  dispensation  therefrom  in 
certain  cases,  on  recommendation  of  the 
bishop  of  the  diocese.  And  see  4  &  5  Vict., 
C.39. 

PluralUtts  idem  senientium  semper  superat,  juia 
facilius  invenitur  quod  a  plurUms  quterttur. 
—(The  multitude  of  persons  thinaing  the 
same  always  avails,  because  that  which  is 
souj^bt  by  many  is  more  easily  found  out.) 

Plnres  cokitredes  sunt  quasi  unum  corpus, 
propter  unitatem  juris  quod  kabent.  ('o. 
liit.  163. — (Several  coheirs  are,  as  it  were, 
one  body,  by  reason  of  the  unity  of  right 
which  they. possess.) 

Plures  participes  sunt  quasi  unum  corpus^  in  eo 
quod  unum  jus  habent,  Co.  Lit.  164. — 
(Several  partners  are  as  one  body,  in  "that 
they  have  one  right.) 

PLURICS  (as  often),  a  writ  that  issues  in  the 
third  instance  after  the  first  and  the  alias 
have  been  ineffectual. 

Plttsexempla  quampeccata  nocen/.— (Examples 
hurt  more  than  crimes.) 

Pius  peceat  auctor  quam  actor.  5  Co.  99.— 
(The  iusiitutur  offends  more  than  the  per- 
former.) 

Phu  valet  unus  oculatus  testis  quam  auriti 
decern,  4  Inst.  2/9. — (One  eye  witness  is 
better  than  Urn  ear  witnesses.) 

Plus  mlet  quod  agitur  quam  quod  simulate  con- 
cipilwr, — (What  is  done  more  avails  than 
what  is  feignedly  conceived.) 

Plus  valet  vulgaris  consuetudo  quam  regalis 
eoneessio,  Co.  Cop.  §  31.—  (Common  cus- 
tom is  better  than  royal  grant.) 

Pius  vident  ocuU  quam  oculus.  4  Inst.  160.— 
(Eyes  see  more  than  an  eye.) 

POACHER,  one  who  steals  game. 

POA('.HING,  stealing  game. 

By  9  Geo.  IV.,  c.  69,  §  1,  extended  by 
7  &  8  Vict.,  c.  29,  it  is  provided,  that  if  any 
person  shall  by  night  unlawfully  take  or 
destroy  any  game  or  rabbits  in  any  land 
(whether  open  or  enclosed),  or  on  any  pub- 
lic road,  highway,  or  path,  or  the  sides 
thereof,  or  at  the  openings,  outlets,  or  gates 
from  any  such  lands  into  such  roads,  or 
shall,  by  night,  be  in  such  places  with  any 
RQn,  net,  engine,  or  other  instrument,  for 
the  purpose  of  takin|(  or  destroying  game, 
he  shall  be  liable  to  imprisonment,  for  the 
first  offence,  for  any  period  not  exceeding 
three  months,  with  hara  labour,  and  at  the 
expiration  of  such  period  to  be  bound  over 
to  his  good  behaviour  by  sureties  for  a  year, 
or  m  deiattlt  thereof,  to  be  further  impri- 


soned for  SIX  months,  or  until  such  sureties 
are  found.  Fur  a  second  offence  he  shall 
be  liable  to  imprisonment  fur  six  months, 
and  then  to  be  bound  in  sureties  for  two 
pars ;  and  in  default  thereof,  to  be  further 
imprisoned  for  one  year,  or  until  such  sore* 
ties  are  found.  And  if  such  person  shall 
offend  a  third  time,  be  shall  be  guilty  of  a 
misdemeanour,  and  be  liable  tu  be  trans- 
ported for  seven  years,  or  imprisoned, 
with  hard  labour,  fur  any  time  not  exceed- 
ing two  years.  It  is  moreover  provided, 
that  when  any  person  shall  be  found  com- 
mitting such  offence,  it  shall  be  lawful  for 
the  owner  or  occupier  of  the  land,  or  for 
any  person  having  a  right  of  free  warren  or 
free  chase  therein,  or  for  the  lord  of  the 
manor,  or  for  the  gamekeeper  or  servant  of 
such  persons,  or  their  assistants,  to  seize  and 
apprehend  such  persons  so  offending;  and 
in  case  such  ofi'ender  shall  assault  or  offer 
any  violence  with  any  offensive  weapon 
whatsoever  towards  such  person  so  autho- 
rized to  apprehend  him,  he  shall  be  guilty 
of  a  misdemeanour,  and  be  liable  to  be 
transported  for  seven  years,  or  imprisoned 
with  bard  labour  for  any  term  not  exceeding 
two  years. 

It  is  also  enacted  (§  9),  that  if  any  per- 
sons, to  the  number  of  three  or  more,  shall 
by  night  unlawfully  enter  such  lands  or 
roads,  for  the  purpose  of  taking  or  destroy- 
ing any  game  or  rabbits  (any  of  them  being 
armed  with  any  gun  or  other  offensive  wea- 
pon), each  of  such  persons  shall  be  guilty  of 
a  misdemeanour,  and  be  liable  to  trani- 
portatiun  for  any  term  not  more  than  four- 
teen years  or  less  than  seven  years,  or 
imprisonment  with  hard  labour  for  not  more 
than  three  years. 

POCKET  SHERIFF^,  when  the  sovereign 
appoints  a  person  sheriff  who  is  not  one  of 
the  three  nominated  in  the  exchequer,  he  is 
called  a  pocket  sheriff.    1  BL  Com,  342. 

Poend  ex  delicto  dtfuncti,  hceres  teneri  nam 
debet.  2  Inst.  198.— (The  heir  ought  not 
to  be  bound  in  a  penalty  for  the  crime  of 
the  defunct.) 

Poena  gravior,  ultra  lefem  posita  cestimationem 
conservat.  4  Inst.  66.— (A  heavier  punish- 
ment, put  beyond  the  law,  preserves  esteem.) 

Poena  non  potest,  culpa  perennis  tfrt/.— (Punish- 
ment cannot  be,  crime  will  be  lasting.) 

Poena  potius  moUiendee  quam  ejMsperanda  sunt* 
3  Inst.  220.— (Punishments  should  rather  be 
softened  than  aggravated.) 

Poena  sint  restringendee,  Jenk.  Cent.  29.— 
(Punishments  should  be  restrained.) 

POET  LAUREAT.    See  Laurbat. 

POINDING,  the  Scotch  term  for  taking 
goods,  &c.,  in  execution,  or  by  wav  of  dis- 
tress. It  is  defined  to  be  ''the  oiligence 
(process)  which  the  law  has  devised  for 
transferring  the  property  of  the  debtor  to 
the  creditor  in  payment  of  his  debt."  It  is 
either  real  or  personal ;  not  that  any  inhe- 
ritance is  conveyed  by  poinding,  but  real 
poiodmg  is  a  power  of  carryinp;  off  the  effects 
on  the  ground  in  payment  oi  such  debts  u 
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are  dediia  /undi,  or  heritable;  personal 
poiDdin^  18  the  poindinji^  of  movables  for 
debt  or  for  rent,  oic.  There  is  also  a  species 
of  poinding;  by  attaching  cattle  trespassing. 
33Geo.  Ill.,c.74,  §6. 
POISON,  a  sobstance  which,  on  being  applied 
in  one  or  other  way  to  the  human  body,  is 
capal)le  of  destroying  the  action  of  the  rital 
fonctions,  or  of  placing  the  solids  and  fluids 
in  such  a  situation  that  prevents  the  con- 
tinuance of  life. 

The  meant  of  ascertaining  the  traces  of 
poison,  either  on  the  living  or  dead  body,  is 
one  of  the  most  important  snbjects  in  legal 
medicine,  and  its  importance  is  only  equalled 
by  its  difficulty. 

Pobons  may  be  introduced  into  the  sys- 
tem in  various  ways  i  through  the  note  in 
the  form  of  odours ;  through  the  lungs  by 
inspiration  bv  the  mouth  and  oesophaf^us,  in 
the  form  of  mod ;  by  the  rectum,  in  the  form 
of  injection ;  through  the  tkm,  in  some  in- 
stances, by  absorption. 

The  rapidity  of  the  action  of  poisons  varies 
considerably.  Concentrated  hydrocyanic 
acid  destrovs  an  adult  man  almost  in  an 
instant,  while  others  take  away  life  within  an 
hour,  a  few  hours,  a  day,  or  a  longer  period. 
Some  prove  fatal  after  months,  or  a  year. 

The  administration  of  poison  or  other 
destructive  thing,  or  causing  it  to  be  taken, 
is  declared  felony.  9  Geo.  /A^.,  e.  31,  i  11. 
It  is  deemed  murder,  if  the  party  poisoned 
die  within  the  yeari  but,  in  Scotland,  a 
person  might  be  punished,  although  death 
look  place  at  a  period  indefinitely  remote, 
provided  the  operation  of  the  poison  can  be 
distinctly  traced  as  causing  it. 

Professor  Christison   considers   poisons 
under  the  three  grand  xdasses  of 
Irritants, 
Narcotics,  and 
Narcotico-acrids. 

1.  Signs  of  poison  on  the  living  body. 

A  person  is  supposed  to  be  poisoned,  if, 
being  in  perfect  health,  he  is  attacked,  after 
having  taken  some  food  or  drink,  with 
violent  pain,  cramp  in  the  stomach,  nausea, 
vomiting,  convulsive  action,  and  a  sense  of 
suffocation ;  or  if  he  be  seized,  under  the 
same  circumstances,  with  vertigo,  giddiness, 
•  delirium,  or  unusual  drowsiness. 

The  class  of  irritant  poisons  comprehend 
both  those  symptoms  which  have  a  purely 
local  irritating  action,  and  likewise  many 
which  also  act  remotely,  but  whose  most 

Srominent  feature  of  action  still  is  the  in- 
ammation  they  exdte  wherever  they  are 
applied. 

A  narcotic  poison  produces  the  following 
etkcti :  stupor,  numbness,  a  ^reat  inclina- 
tion to  sleep,  coldness,  and  stiffness  of  the 
'  extremities,  a  cold  sweat  of  a  foetid  or  greasy 
nature,  swelling  of  the  neck  and  face,  pro- 
trusion of  the  eye,  with  a  haggard  cast  of 
coontenance,  thickening  of  the  tongue,  fte- 
quent  vertigo,  weakened  eyesight,  or  objects 
presented  to  it  in  a  fantastic  manner,  coma, 
deKrium>  genenl  debility^  palpitation  of.Ike 


heart,  the  pnlse  at  first  f«U  and  strong,  bat 
afterwards  unequal  and  intermittent,  (Mialy- 
sis  of  the  lower  extremities,  retraction  of 
the  lips,  general  swelling  of  the  body,  and 
dictation  of  the  anus. 

The  narcotico-acrid  potsona  are  diitb- 
guished  by  a  combination  of  several  of  tlie 
above  symptoms :  they  are  agitation,  psia, 
acute  cries,  sometimes  stnpor  and  eonvulaTe 
motions  of  the  muscles  of  the  face,  jaws,  and 
extremities;  vertigo,  and  occasionally  ex- 
treme stiffness  of  the  limbs  and  contractioD 
of  the  muscles  of  the  thorax ;  the  eyes  r«d 
and  starting  from  thdr  sockets,  the  pupils 
frequently  dilated,  insensibility  to  extenul 
impressions,  mouth  full  of  foam*  tongue  aad 
gums  hard,  nausea,  vomiting,  frequent 
stools,  often  these  symptoms  attack  in  pa- 
roxysms. 

It  is  a  very  difficult  question  to  determine 
whether  poisonmg  is  the  result  of  suicide  or 
homicide.  An  opinion  can  only  be  fbrmed 
from  moral  consideration,  and  a  notice  of  the 
following  is  recommended  bv  Foder^  The 
previous  state  of  the  mind  or  the  deceased*- 
whether  he  haa  been  subject  to  delirium, 
also  if  he  have  not  met  with  losses — has  been 
disappoint^  in  his  hopes,  or  is  suffering 
under  disgrace.  Also,  whether  any  of  the 
persons  with  whom  he  lived  or  associated 
had  any  interest  in  his  death.  The  seasoa 
of  the  year  also  deserves  connderation,  for 
suicides  are  most  frequent  during  the  period 
of  the  solstices  and  the  equinoxes.  It  shookl 
be  ascertuned  whether  the  patient,  instesd 
of  complaining,  renuiins  qmet,  seeks  soli- 
tude, and  reftises  the  aid  of  medical  men, 
&c.  Any  kind  of  writing  left  by  the  indivi- 
dual to  express  his  last  wishes,  as  it  iiihe 
most  common,  so  it  is  also  the  moat  certain 
proof  of  self-destructk>n.  But  finding  a  psrt 
of  the  poison  in  the  room  or  in  his  pockets, 
is  eridenUy  a  verv  equivocal  prooC  nn^  << 
may  quite  as  easily  w  put  there  by  othen 
as  by  himself. 

2.  Signs  of  poisons  on  the  dead  body. 

The  irritant  poisons  generally  proilnee 
inflammation  of  the  first  passages,  and  oc<»- 
sionidly  constrictions  of  the  intestinal  caosi, 
perforations  or  preternatural  softness  of  the 
interior  coats,  and  sometimes,  though  rarely, 
gangrene  and  sphacelus.  The  inflammatioa 
varies  as  to  extent  and  intetisity. 

The  effects  of  narcotic  pobons  are  fsr 
from  being  marked  or  even  peculiar.  Dr. 
Christison  observes,  that  the  morbid  ap- 
pearances left  by  them  on  the  dead  body  sre 
commonly  insignificant.  Sometimes,  how- 
ever, the  veins  of  the  bnun  are  much  gorged 
with  blood,  and  tiie  ventricles  and  mesB- 
branes  contain  serosity.  The  blood  Kpfoas 
to  be  sometimes  altered  in  its  natwe,  bat 
these  changes  are  by  no  means  invariahie, 
and  are  sometimes  not  remarked  at  VilL 

Some  of  the  narcotioo-acrid  xkhsods  are 
capable  of  exciting  aevani  inilaanatioo, 
accompanied  oeoamnally  with  nieentioa, 
whilst  others  do  not  iattme.  The  Umgh 
blood,  brain»  and  oflier^organi^  pRwat, 


POI 


(689) 


POI 


in  nfeneral,  the  same  alterations  as  are  io- 

duced  by  the  narcotics. 

A  poi9onou8  substance  is  sometimes 
introduced  afler  death,  with  a  view  of 
accusiog  an  innoceot  person  of  the  crime. 
Orfila  ascertained  that  when  poisons  were 
iDtrodoced  into  the  alimentary  canal  twenty* 
four  hours  after  death,  they  did  not  excite 
redoesfl  or  inflammation,  because  life  U 
entirely  destroyed  in  the  capillarv  vessels. 
It  is  only  when  they  are  employed  an  hour 
or  two  after  death  that  the  inflammatory 
phenomena,  accompanied  with  the  line  of 
deiDarcation,  are  capable  of  occurrinj;. 

I.  Irritant  poisons  have  been  divided  by 
Dr.  Beck  into  seven  orders  or  f^rroups :— > 

(a)  The  acids  and  their  bases,  as  sulpho- 
ric  acid,  nitric  acid,  muriatic  acid,  acetic 
acid,  oxalic  acid,  phosphorus,  iodine,  hydrio- 
date  of  potash,  bromine,  hydrobromate  of 
{Mtash. 

{$)  The  alkalies  and  their  salts,  as  potash, 
sub-carbonate  of  potash,  nitrate  of  potash, 
soda,  ammonia,  muriate  of  ammonia,  quick- 
iime,  oxymariate  of  lime,  chloride  of  soda, 
liver  of  sulphur,  sulphuret  of  soda. 

Dr.  Tartra  arranges  the  cases  of  poisoning 
by  nitric  acid  into  four  classes : — fst,  when 
the  death  is  speedy,  for  it  is  never  sudden ; 
it  commonly  takes  place  from  the  primary 
effects  in  about  twenty-four  hours,  varying 
from  six  to  forty-ei^ht  hours^  2nd,  when  it 
proves  fatal  from  its  secondary  effects,  at 
various  distances  of  time,  from  fifteen  days 
to  some  years;  dd,  when  death  does  not 
take  place,  but  the  recovery  is  imperfect; 
^th,  when  a  perfect  cure  is  sooner  or  later 
obtained. 

(y)  The  metallic  compounds,  as  arsenic, 
mercury,  the  most  important  compound  of 
which,  in  its  relation  to  legal  medicine,  is 
corrosive  sublimate,  antimony,  copper,  zinc, 
tin,  silver,  gold,  platina,  bismuth,  iron,  lead, 
cbrome,  barytes,  and  its  salts. 

(«)  The  vegetable  acrids  or  irritants,  of 
«vhich  the  following  is  a  botanical  arrange- 
ment :— 

Cucurbitaeetg.  —  Bryonia.  Momordica, 
Cueumis. 

^«p*orWoce«.— Euphorbia,  Ricinus,  Ja- 
tropha,  Hippomane,  Croton. 

RanuncviaceiB,  —  Ranunculus,  Anemone, 
Caltha,  Delphinium,  Clematis. 

Papawraceof. — Chelidonium . 

Tkymelea. — ^Daphn  e. 

Conco/m^oceir.— Convolvulus. 
^matyUida. — Narcbs  ns. 

ScropWarine^.— Pedicularis,  Gratiola. 
Gn^/t/tfTir.— Stalagmites. 
Cmiferm, — Juni perns.  . 
-^nacardiaceiff.— Rhus. 
Ficoideof. — Sedum. 

■^rte^is.— Rhododendron. 
Pn'mtilffce^ff.-— Cyclamen. 
Pf^mbagmem. — Plumbago. 
^^Uac9w. — ^Lobelia. 
I{m6e/2i/er«.-.pa8tinaca,  Hydrocotyle. 
^MofaccAc.— Phytolacca. 
ilroufe^.—Calla,  Arum. 
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(c)  Animal  irritants,  as  cantharides,  lytta 
vittata.  Poisonous  serpents,  as  the  viper, 
rattlesnake,  scorpion,  tarantula,  spider,  bee, 
wasp,  hornet.  Poisonous  fiskes,  as  the 
muscle,  oyster,  crab,  lobster,  mackarel,  at 
certain  seasons  of  the  year ;  and  several  in 
the  Indies. 

(f )  Mechanical  irritants,  as  glass  and 
enamel  in  powder. 

(ji)  Irritant  gases,  as  chlorine,  nitrous 
acid  vapour,  muriatic  acid  gas,  sulphurous 
acid  gas,  seleniuretted  hydrogen  gas. 

II.  Narcotic  poisons,  defined  by  Orfila  to 
be  those  which  produce  stupor,  drowsiness* 
paralysis  or  apoplexy,  and  convulsions* 
*'  The  term  narcotism^*  says  Dr.  Chris  tison« 
"has  been  used  by  different  writers  with 
different  significations,  but  is  now  generally 
understood  to  denote  the  effects  of  such 

f»oisons  as  bring,  on  a  state  of  the  system 
ike  that  caused  by  apoplexy,  epilepsy,  or 
other  disorders  commonly  called  nervous. 
Narcotic  poisons,  therefore,  are  such  as  pro- 
duce chiefly  or  solely  symptoms  of  a  dis- 
order of  the  nervous  system."  Under  this 
division  the  following  substances  are  com- 
monly arranged : — 

Vbobtablk  Narcotics. 

Papaveraeea.  —  Passaver,  Morphine, 
Narcotine. 

Solanew. —  HyoBcyamus,  Solanum,  Phy- 
salis. 

Com;>ojtV4e.— Lactura. 

Coiiiy<?rtf.— Taxus. 

Smiiacea, — Paris. 

RanunculaceiB, — ^Actaea. 

Rutacem, — Peganum  • 

EricedP, — Azalea. 

Amygdale€s, — Pninus  andCerasus,  Amyg- 
dalus  and  Persica. 

Pomacea. — Sorbus. 

Prussic  Acid  (hydrocyanic  acid). 

Carbazotic  acid. 

Narcotic  Gas bs.  —  Nitrogen,  carbonic 
oxide,  carburetted  hydrogen,  nitrous  oxide, 
cyanogen  gas,  oxygen  gas,  hydrogen,  sul- 
phuretted hydrogen,  carbonic  acid  gas. 

III.  Narcotico-acrid  poisons  include  those 
which  possess  a  double  action,  the  one  local 
and  irritatiug,  like  that  of  the  irritants,  the 
other  remote,  and  consisting  of  an  impression 
on  the  nervous  system.  Sometimes  they 
cause  narcotism,  which  is  generally  of  a 
comatose  nature,  often  attended  with  deli- 
rium s  but  ill  one  very  singular  group  there 
is  neither  insensibility  nor  delirium,  but 
merely  violent  spasms.  At  other  times  they 
excite  inflammation  where  they  are  applied; 
this  effect,  however,  is  by  no  means  constant. 
Those  ivbich  inflame  the  tissues  where  they 
are  applied,  rarelv  occasion  death  in  this 
manner.  Some  of  them  may  produce  very 
violent  local  symptoms,  but  they  generally 
prove  fatal  through  their  operation  on  the 
nervous  system. 

Orfila  divides  this  class  of  poisons  into  six 
groups,  which  may  be  thus  stated,  although  it 
must  be  added,  that  they  pass  insensibly 
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iDto  each  other,  and  therefore  cannot  tome- 
times  be  well  distinjiniished. 

1.  Those  whose  principal  symptom  U 
delirium,  as  atropa,  datura,  stramonium, 
&c. 

2.  Those  whose  principal  symptom  is 
tetanus,  as  nux  vomica,  strychnine,  &c. 

3.  Those  which  also  excite  convulsions, 
but  at  the  same  time  cause  impaired  sensi- 
bility and  sleep,  as  coccuius  iudicus,  cam- 
phor, upas  antiar. 

4.  Poisonous  mushrooms. 

5.  Poisonous  erain. 

6.  Alcohol,  ether,  and  emp3rreumatic  oils. 
Beckys  Med.  Jurisp.,  745. 

POLICE  [v<$Ait,  Ok.,  a  city].  The  re^^ula- 
tion  and  f(Ovemment  of  a  country  or  city,  so 
far  as  regards  its  inhabitants,    bee  Mbtro- 

POLITAN  POLICB  ACT8. 

POLIC£*OFFIC£,a  metropolitan  court,  where 
the  stipendiary  magistrates,  who  are  chosen 
from  barristers  of  a  certain  standinf(,  sit 
from  day  to  day  for  the  despatch  of  business. 
Their  general  duties  and  powers  are  pre- 
cisely the  same  as  those  pertaining  to  the 
unpaid  magistracy,  except  that  one  of  them 
may  sometimes  act  in  cases  which  would 
require  to  be  heard  before  two  other  jus- 
tices. 

There  are  several  police  offices  in  the 
neighbourhood  of  the  metropolis,  severally 
situated  in  Bow  Street,  Covent  Garden,  Queen 
Street,  Westminster,  Great  Marlborough 
Street,  Clerkeuweil,  Worship  Street,  Shore- 
ditch,  Lambeth,  High  Street,  Marylebone, 
Soutbwark,  Stepnev,  Greenwich  and  Wool- 
wich, Hammerimiih,  and  Wandsworth. 

POLICIES  OF  INSURANCE,  court  of.  It 
was  erected  in  pursuance  of  43  Eliz.,  c.  12, 
which  recites  the  immemorial  usage  of 
poUcies  of  assurance,  '*  by  means  whereof  it 
cometh  to  pass,  upon  the  loss  or  peiishing 
of  any  ship,  there  tolloweth  not  the  undoing 
of  any  man,  but  the  loss  lighteth  rather  easily 
upon  many  than  heavy  upon  few,  and  rather 
upon  them  that  adventure  nut,  than  upon 
those  that  do  adventure;  whereby  all.  mer- 
chants, especially  those  of  the  younger  sort, 
are  allured  to  venture  more  willingly  and 
more  freely,  and  that  heretofore  such  assu- 
rers had  used  to  stand  so  justly  and  pre- 
cisely upon  their  credits,  as  few  or  no  con- 
troversies had  arisen  thereupon ;  and  if  any 
had  grown,  the  same  had  from  time  to  time 
been  ended  and  ordered  b^  certain  grave 
anddiscreet  merchants,  appointed  by  theLord 
IVIayor  of  the  city  of  London,  as  men  by 
reason  of  their  experience  fittest  to  under- 
stand and  speedily  decide  those  causes :"  but 
that  uf  late  years  divers  persons  had  with- 
drawn themselves  from  that  course  of  arbi- 
tration, and  had  driven  the  assured  to  bring 
separate  actions  at  law  against  the  assurer; 
it  therefore  enaUes  the  Lord  Chancellor 
yearly  to  grant  a  standing  commission  to  the 
Judge  of  the  Admiralty,  the  Recorder  of 
London,  two  doctors  of  the  civil  law,  two 
common  lawyers,  and  el^ht  merchants;  any 
three  of  whom,  one  bemg  a  civilian  or  a 


barrister,  are  thereby,  and  by  13  k  14  Car. 
II.,  c.  23,  empowered  to  determine  in  a 
summary  way  all  causes  concerning  policies 
of  assurance  in  London,  with  an  appeal  by 
way  of  bill  to  the  Court  of  Chancery;  hot 
the  jurisdiction  being  somewhat  defedite, 
as  extending  only  to  London,  and  to  no 
other  assurances  but  those  on  merchandise, 
and  to  suits  brought  by  the  assured  only, 
and  not  by  the  insurers,  such  commiisioaa 
have  been  long  wholly  disused ;  and  b- 
snrance  causes  are  now  usually  deterraioed 
by  the  verdict  of  a  jury  of  merchantt,  sod 
the  opinion  of  Judges  in  case  of  any  lefd 
doubts;  whereby  the  decision  is  morespeedy^ 
satisfactory,  ano  final.    3^/.  Com.  74. 

POLICY,  the  act  of  government,  chiefly  with 
respect  to  foreign  powers;  management  of 
affairs. 

POLICY  OF  INjjURANCE,  a  contract  be- 
tween A.  and  B.,  that  upon  A.'i  paying  a  pre- 
mium eouivalent  to  the  hazard  run,  B.  will 
indemnity  or  insure  him  against  a  particolsr 
event. 

Upon  a  policy  of  marine  or  fire  insuraoce, 
the  remedy  of  the  assured,  in  case  of  breseb 
of  contract  by  the  insurer,  is  by  covenaat, 
where  the  policy  is  under  seal ;  l>y  assom|»- 
sit,  where  it  is  not.  On  a  policy  of  fife 
insurance  under  seal,  the  remeiiy  is  by  debt 
or  covenant ;  on  one  not  under  seal,  debt  or 
indebitatus  asiumptit.    See  Insuramcb. 

PoUtuB  legibus  non  leges  poUiiie  mdaptaadm. 
Hob.  154. — (Politics  are  to  be  adapted  to 
the  laws,  and  not  the  laws  to  politica.^ 

POLITICAL  ARITHMETIC,  the  art  of 
making  calculations  on  matters  relating  tu 
a  nation ;  its  revenues,  value  of  land  sad 
effects,  produce  of  lands  or  mannfoctores, 
population,  and  the  general  statistics  of  a 
country. 

POLITICAL  ECONOMY,  the  science  wfairb 
treats  of  the  administration  of  the  reveaiKs 
of  a  nation ;  or  the  management  and  regals- 
tion  of  its  resources,  and  productive  property 
and  labor. 

POLITICS  [voXiTud^,  Ok.},  the  science  of 
government;  the  art  or  practice  of  ad* 
ministering  public  affairs. 

POLITY  [vo}jr9la,  Gk.,  the  government  of  s 
city],  a  form  of  government;  civil  coo- 
stittttion. 

POLL  [poUe,  pol,  Dut.,  the  top,  from  tie 
Su.  Qoth^  ftoiiur,  a  globe],  the  head;  a 
cstalogue  or  list  of  persons ;  a  register  of 
heads.  Also,  an  election  in  which  votes  aie 
registered.   See  Dsbo  Poll. 

POLLARDS  or  POLLENGERS,  tr«es  wbicb 
have  been  lopped,  distinguished  from  timber- 
trees.    Pliwd,  469. 

POLL-MONEY.  POLL-SILVER.  POLL- 
TAX,  a  capitation  tax.  It  was  formeriy 
assessed  by  the  head  on  every  sul^eci  ac- 
cording to  rank. 

POLLS,  ckaUenge  to  the.    See  Cballbob. 

Polygama  estplurmm  siwml  virorum  msoraat 
eontmbium,  3  Inst.  68. — (Polygmmy  is  tiie 
marriage  of  many  husbands  or  wives  at  ooe 
time.) 
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POLYGAMY  [TCA»f«  Gk^  mioy»  and  74^^ 
marriage],  plurality  of  wires  or  husbuicU. 
8ee  fiiOAMT. 

It  18  proliibited  among  Cbristitns,  bat  it  is 
permitted  among  the  Asiatic  religions. 

Polv|ainy  was  condemned  by  tbat  pri- 
mxni  ustitution  which,  in  order  to  secure 
the  propagation  of  the  species,  joined  in 
marriai^e  one  man  and  one  woman.  Gen.  i. 
27.  The  old  and  pious  patriarchs  religiously 
ol)serred  this  institution.  But  before  the 
time  of  MoseSy  morale  had  become  very 
mach  conapted,  and  not  only  the  prosdto- 
tioQ  of  females  but  of  boys  was  very  common 
among  maoy  nations,  ami  even  maile  a  part  of 
ibe  di?ine  worship.  To  prevent  these  evils, 
to  which  the  Greek  and  Roman  philosophers 
refused,  in  progress  of  time,  to  oppose  any 
(iecided  resisiaoce,  Moses  made  many  regu- 
lations, which  may  be  found  in  several  parts 
ihroughout  the  Pentateuch.  Lameck  is  the 
&nt  mentioned  as  having  two  wives,  and  the 
example  which  he  set  found  no  lack  of 
imitation.  After  the  deluge,  the  example  of 
Noah  and  his  sons  was  a  good  one,  but  it 
was  not  followed.  Polygamy  very  much 
prevaile<l  in  the  time  of  AJoses,  as  we  may 
gather  from  the  fact,  that  the  first  born  ol 
603,550  men,  above  twenty  years  of  age, 
amounted  merely  to  the  number  of  22,3/3. 
Numb,  iii.  42 ;  Jakn's  Bib,  Aniiq.,  pi,  i., 
c.x.,§§  150,151. 

POLYGARCHY  [wx^  Gk^  many,  and  a^x^^, 
government] ,  that  kind  of  government  which 
id  in  the  hands  of  many. 

PO.NOUS,  poundage,  t.  e,,  a  duty  paid  to  the 
Crown  according  to  the  weight  of  merchan- 
dise. 

PONDUS  REGIS,  the  sUndard  weight  ap- 
pointed  by  our  ancient  kings. 

PONE.  If  goods  have  been  replevied  by  virtue 
of  a  repiegiari  /timas  (which  is  now  rarely  if 
ever  the  case)  the  plaint  in  a  county  court 
a  removed  by  writ  of  pone.  It  is  an 
original  writ  obtained  from  the  cursitor, 
hearbg  te»ie  after  the  entry  of  the  plaint  in 
the  connty  court,  and  returnable  on  a 
general  day  in  term,  wheresoever,  &c.  It  is 
also  the  proper  writ  to  remove  all  suits  which 
are  before  the  sheriff  by  writ  oijusiicies, 

PONE  PER  VADIUM,  a  writ  to  the  sheriff  to 
lummon  the  defendant  to  appearand  answer 
the  plaintiff's  suit,  on  his  putting  in  sureties 
to  prosecute:  it  is  so  called  from  the  words  of 
the  writ,  pone  per  vadium  ei  saivoi  plegiot — 
"  put  by  gage  and  safe  pledges,  A.  B.,  the 
flefeodaiit."  It  issues  out  of  the  Common 
Pleas,  being  grounded  on  the  non-appearance 
of  the  defendant,  at  the  return  of  the  original 
^vrit ;  and  thereby  the  sheriff  is  commanded 
to  attach  him  by  taking  gage,  t.  e.,  certain 
of  his  goods  which  he  shall  forfeit  if  he  do 
not  appear;  or  by  malting  him  find  safe 
pledges  or  sureties,  who  shall  be  amerced  in 
case  of  his  non-appearance.  3  Bi,  Com.2li), 
Prerions  to  the  Uniformity  of  Process  Act 
(2  Wm.  IV.,  c.  39),  it  was  also  the  first  and 
immediate  process,  without  any  previous 
summons  upon  action  of  trespass,  vi  ei  armit. 


or  for  other  ii^uries  which,  though  not 
forcible,  were  yet  trespasses  against  the 
peace,  as  deceit  and  conspiracy  j  where  the 
violence  of  the  wrong  required  a  more  speedy 
remedy;  and  therefore  the  original  writ 
commanded  the  defendant  to  be  at  once 
attached  without  any  precedent  warning. 
These  actions  are  now  commenced  by  the 
ordinarv  writ  of  summons.  1 4r  2  Vici,,c,  1 10. 

PONENDIS  in  ASSISIS,  an  abolUhed  writ 
to  empannel  juries. 

PONENDUM  IN  BALLIUM,  a  writ  com- 
manding that  a  prisoner  be  bailed  in  cases 
bailable.     Heg-,  Orig.  133. 

PONENDUM  SIGILLUM  AD  EXCEPTIO- 
NEM,  a  writ  by  which  justices  are  required 
to  put  their  seals  to  exceptions  exhibited 
by  defendant  against  plaintiff's  evidence, 
verdict,  or  other  proc^ings  before  them, 
according  to  the  Stat.  fFeii,  2, 13  Ed,  /.,  «l. 
1,  c.  31.    See  Bill  of  Excbptions. 

PONTAGE  [pom,  Lat.,  a  bridge],  duty  pmd 
for  the  reparation  of  bridges ;  also,  a  due  to 
the  lord  of  the  fee  for  persons  or  merchan- 
dizes that  pass  over  rivers,  bridges,  &c. 

PONTIBUS  REPARANDIS,  a  writ  directed 
to  the  sheriff,  &c.,  requiring  him  to  charge 
one  or  more  to  repair  a  bridge.  Reg,  Origm 
153. 

POOR  LAW  AMENDMENT  ACT,  4  &  6 
Wm.  IV.,  c.  76. 

POOR  LAWS.  The  poor  of  England,  till  the 
time  of  Henry  VIII.,  subsisted  entirely  upon 
private  benevoleuce,  and  the  charity  of  well- 
disposed  Christians. 

The  poor  in  Ireland  had,  till  of  late*  no 
relief  but  from  private  charity.  But  by 
1  &  2  Vict.,  c.  66,  intituled  "An  Act  for  the 
more  effectual  Ilelief  of  the  destitute  Poor 
in  Ireland,"  the  authority  of  the  poor  law 
commissioners  was  extended  to  that  part  of 
the  realm.  This  act  was  amended  by  2  &  3 
Vict.,  c.  1. 

By  43  Eliz.,  c.  2,  which  is  generally  con- 
sidered as  the  foundation  of  the  modem  poor 
law,  overseers  of  the  poor  were  appointed  in 
every  parish.  It  is  provided  by  this  statute, 
that  the  churchwardens  of  every  parish  shall 
be  overseers  of  the  poor ;  and  that,  besides 
these,  there  shall  be  appointed,  as  overseers 
in  each  parish,  two,  three,  or  four,  but  not 
more,  of  the  inhabitants,  such  last-mentioned 
overseers  to  be  substantial  householders,  and 
to  be  nominated  yearly  in  Easter  week,  or 
within  one  month  after,  by  two  justices 
dwelling  near  ihe  parbh. 

Their  office  and  duty,  according  to  the 
same  statute,  were  principally  these:  1st,  to 
provide  work  for  all  persons  who  had  no 
means  to  uiaintaiu  themselves,  aod^  used  no 
ordinary  trade;  and,  2dly,  to  nuse  com- 
petent sums  fur  the  necessary  relief  of  the 
lame,  impotent, .old,  blind,  and  such  others 
being  poor,  and  not  able  to  work.  For  these 
joint  purposes  they  were  empotvered  to  make 
and  levy  rates  upon  the  several  inhabitants 
of  the  parish  by  the  tame  act  of  Parliament, 
which  has  been  further  explained  and  en- 
forced by  several  subsequent  statutes. 
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By  4  &  6  Wm.  IV.,  c.  76  (the  Poor  Law 
Atnendroent  Act),  the  admiDistration  of  the 
parochial  fuods,  and  the  management  of  the 
poor  throuffhout  the  country,  were  placed 
for  a  period  of  fi?e  years,  which  has  been 
since  extended  to  the  year  1847,  under 
the  superintendence  and  controul  of  a  cen- 
tral board  of  three  persons  (the  Crown  being 
empowered  to  appoint  a  fourth,  by  1  &  2 
Vict.,  c.  66,  §  119),  called  "  The  Poor  Law 
Commissioners,"  who  have  power  to  make 
such  regulations  as  they  shall  think  proper, 
for  guidance  of  the  parochial  authorities 
(whether  consisting  of  guardians,  select  ves- 
tries, or  overseers),  in  all  matters  of  that 
description,  and  who  are  to  be  aided  in  their 
operations  by  a  certain  number  of  assistant 
commissioners.  This  extensive  power  is 
subject,  however,  to  the  check  of  superior 
authority.  For  all  general  rules  prescribed 
by  the  commissioners  must  be  submitted  to 
one  of  the  Principal  Secretaries  of  State 
before  they  come  into  operation,  and  if  dis- 
allowed by  her  Majesty  in  council,  have  no 
effect. 

They  afe  also  to  be  laid,  from  time  to 
time,  before  the  Houses  of  Parliament,  where 
general  reports  of  the  proceedings  of  the 
commissioners  are  moreover  to  be  annually 
deposited.  The  act  farther  empowers  the 
commissioners,  where  they  think  it  desirable, 
to  direct  that  the  relief  of  the  poor  in  any 
parish  shall  be  administered  by  a  board  of 
guardians,  to  be  elected  by  the  owners  of 
property  and  rate-payers,  in  such  parish,  in 
such  manner  as  in  the  act  particularised. 

They  are  also  intrusted  by  the  legislature 
with  the  important  power  of  consolidating,  at 
their  own  discretion,  so  far  as  the  relief  and 
management  of  the  poor  is  concerned,  seve- 
ral parishes  into  one  united  body  or  union, 
under  the  government  of  a  single  board  of 
guardians,  to  be  elected  by  the  owners  and 
rate-payers  of  the  component  parishes ;  and 
the  united  parishes  are  to  have  a  common 
workhouse  provided  and  maintained  at  their 
common  expense,  though  each  is  to  remain 
separately  chargeable  with  the  expense  of 
its  own  poor,  whether  relieved  in  or  out  of 
such  workhouse. 

Tlie  principle  of  consolidation  may  indeed 
be  carried  farther,  if  such  a  measore  shall 
appear  expedient  to  those  who  represent 
the  different  parochial  interests ;  for  by  con- 
sent of  the  guardians  in  any  union,  whether 
formed  under  the  act  or  previously  existing, 
the  component  parishes  may,  under  sanction 
of  the  poor  law  commissioners,  be  united  for 
the  purposes  of  settlement  and  of  rating,  as 
well  as  that  of  relief  and  management.  On 
the  other  hand,  however,  it  is  proidded,  that 
no  union  shall  in  future  take  place  under 
Gilbert's  Act,  without  the  previous  consent 
of  the  commissioners. 

According  to  the  present  law,  a  settlement 
18  acquired  bv  the  following  methods :— 1st, 
By  birth;  tor  wherever  a  child  is  first 
known  to  be,  that  Is  always  primd  facie,  and 
until  some  other  can  be  shown,  the  place  of 
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its  settlement.     But  if  its  parent  can  be 

E roved  to  have  accjinrod  a  settlement,  either 
y  birth  or  otherwise  in  another  parish,  then 
the  priwUi  facie  settlement  of  the  child  will 
be  superseded  by  a  derivative  one  or  a  Mt- 
tlement.    2d,  By  parentage «  for  all  legiti- 
mate children  take  the  last  settlement  of  tbe 
father,  and  after  his  tieath,  of  the  mother, 
till   they  are    emancipated   from  ]>ireQtal 
authority  by  marriage,  or  by  attaioiajif  tbe 
age  of  twenty-one,  and  living  pennaoeotlr 
separate  from  the  parent,  or  contrictiBi: 
some  relation  inconsistent  with  domestic  sob- 
jection.    And  when  emancipated,  they  reUiii 
the  parental  settlement  last  acqouied  before 
that  event  took  place.    A  bastard  child,  od 
the  other  hand,  having  in  the  eye  of  theUv 
no  parent,  was  formerly  held  incompetent 
to  claim  a  derivative  settlement.  By  a  reccBt 
provision,  however,  in  the  Poor  Law  Amnd- 
ment  Act,  an  illegitimate  child,  bom  liace 
the  act  passed,  is  now  to  follow  the  settl^ 
ment  of  his  mother  until  he  attains  the  a^e 
of  sixteen,  or  gains  another  for  himidf. 
But  besides  those  of  birth  or  psreotsgr, 
there  are  also  settlements  acquired  bj  tbe 
party's  own  act.    For  a  female  guns  a  deri- 
vative settlement,  Sd,  by  marriage,  i.  e.,  tbe 
may  claim  the  settlement  which  belongi  to 
herJiusband,  and  she  retains  that  after  bis 
death.    If  the  man  have  no  settlement,  beiiur 
born  abroad,  and  baring  acquired  none,  or 
his  settlement  is  unknown,  she  retaios  tbat 
which  belonged  to  her  before  marria^.  Bat 
she  cannot  in  any  case  acquire  one  in  ber 
own  right  during  the  marriage.  A  settleueat 
may  also  be    acquired,  4th,  by  renting?  a 
tenement  coupled  with  residence  in  thessoie 
parish  for  forty  days.  For  this  purpose,  how- 
ever, it  is  requisite  that  the  party  should  hare 
bend  fide  rented  a  tenement,  con8istiD|of  a 
separate  or  distinct  dwelling-house,  or  boikl- 
ing,  or  of  land,  or  of  both,  for  the  aom  »' 
10/.  a  year,  at  the  least  for  the  term  of  oae 
whole  year ;  and  that  he  should  have  ocn- 
pied  the  same  under  such  hiring,  and  actoallr 
paid  the  rent,  to  the  amount  of  KM.,  for  tbe 
term  of  one  whole  year  at  the  least,  aod  tkit 
for  the  same  period  he  should  ba?e  beeo 
assessed  to  and  paid  the  poor  rate  m  reaped 
thereof.      6th,  A  settlement  may  also  be 
gained    by  being  bound  apprentice,  nnder 
indenture  or  other  deed,  and  inhabitioe  fef 
forty  days  under  such   binding,  either  n 
the  same  parish  where    the  serrice  takes 
place,  or  a  different  one.    But  no  sctttenreflj 
can  be  acquired  by  being  apprenticed  in  [be 
sea-serrice,  or  to  a  householder  excrcisinr 
the  trade  of  the  seas,  as  a  fisfaermsn,  or 
otherwise.    The  deed  must  in  all  case*  be 
executed  hj  the  apprentice,  except  is  w« 
case  of  parish  apprentices.    6th,  A  settle- 
ment is  gained  of  a  temporary  kiod  in  ao.^ 
parish,  by  having  an  estate  of  one's  o«o 
there,  of  whatever  value,  and  whether  tbs 
interest  be  legal  or  equitable.    This  partj- 
cular  species  of  settlement  is  founded  on  m 
principle  of  the  common  law,  that  a  oiao 
shall  not  be  removed  from  his  own  propel/ 
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it  is  provided,  howerer,  that  no  penoD  shall 
retaiii  a  settlement  fjratoed  by  virtue  of  any 
estaie  or  interest  in  a  parish  for  any  longer 
time  than  he  shall  inhabit  within  ten  mUes 
thereof;  and  in  case  he  shall  cease  to  inhabit 
within  that  distance,  and  shall  afitervrards 
beoome  chaiveable,  he  shall  be  liable  to  be 
reiDoved  to  the  parish  in  which  he  was  set- 
tled previously  to  such  inhabitancy,  or  if  he 
have  gained  a  settlement  in  some  other  parish 
since  the  inhabitancy,  then  to  such  other 
parish.  Lastly,  a  settlement  may  be  gained 
by  being  char^^ed  to  and  paying  the  public 
taxes  and  levies  of  the  parish,  excepting 
those  for  scavenger!  and  highways,  and  the 
daties  on  houses  and  windows.  But  it  is 
provided,  by  35  Geo.  III.,  c.  101,  §  4,  that 
no  person  shall  gain  a  settlement  on  this 
ground  in  respect  of  any  tenement  or  tene- 
ments not  beinff  of  the  yearly  value  of  10/.; 
and  by  6  Geo.  IV.,  c.  57,  that  a  settlement 
shall  not  be  acquired  by  paying  parochial 
rates  for  any  tenement,  not  being  the  per- 
son's own  property,  unless  it  consists  of  a 
separate  and  distinct  dwelling-house,  or 
building,  or  land,  or  both,  bond  fide  rented 
by  him  for  10/.  a  year,  at  the  least,  for  a 
whole  year,  and  be  occupied  under  such 
hiring  for  a  year  at  least.  This  title  to  a 
settlement  is,  therefore,  nearly  merged  in 
that  of  renting  a  tenement. 

The  9  &  10  Vict.,  c.  66,  amends  the  laws 
relatbg  to  the  removal  of  the  poor. 

The  duty  of  making  and  levying  the  poor 
rate  or  parochial  fund,  out  of  which  the 
relief  is  to  be  afforded,  still  belongs,  as  before 
the  late  changes  in  the  law  of  relief,  to  the 
chorchwardena  and  overseers ;  and  the  con- 
currence of  the  inhabitants  is  not  necessary. 
But  for  the  better  execution  of  these  dudes, 
the  recent  acts  relating  to  the  amendment 
of  the  ppor  law  authorize  the  appointment 
of  collectors  and  assistant  overseers.  The 
rate  is  raised  prospectively  for  some  given 
portion  of  the  vear,  and  upon  a  scale  adapted 
to  the  probable  exigencies  of  the  parish; 
and  the  act  of  Elizabeth  directs,  that  it 
should  be  raised  by  ••  taxation  of  every  inha- 
tenant,  parson,  Ticar,  and  other,  and  of  every 
occapier  of  lands,  houses,  tithes  impropriate, 
propriations  of  tithes,  coal  mines,  or  saleable 
underwoods  in  the  parish.''  As  an  occupier, 
a  man  is  rateable  for  all  lands  which  he 
occupies  in  the  parish,  whether  he  is  resident 
prnot;  but  the  tenant  and  not  the  landlord 
IS  considered  as  the  occupier  within  this 
^tote.  As  an  inhabitant,  a  man  was  for- 
merly  liable  to  be  rated  according  to  his 
apparent  ability,  that  is,  according  to  the 
^Qe  of  the  local  and  visible  personal  pro* 
Perty  he  had  within  the  parish,  and  of  which 
he  made  profit ;  but  by  3  &  4  Vict.,  c.  89, 
contmucd  by  4  &  5  Vict.,  c.  60;  e  kl 
V'ct  c.  48,  and  7  &  8  Vict.,  c.  40,  the 
uabihty  to  taxation,  in  regard  to  inhabitancy, 
w  now  taken  away  until  October,  1845. 

By  43  Eliz.,  c.  2,  §  1,  no  rate  can  be 
aeemed  valid  unless  it  be  allowed  by  two 
jQstices,  and  public  notice  thereof  be  given 


in  the  parish  church  on  the  Sunday  next  after 
the  same  has  been  allowed.    The  allowance 

a  the  justices  is  a  mere  matter  of  form ;  but 
er  aUoivance  and  publication,  any  person 
aggrieved  by  the  rate,  and  having  reasonable 
objection  to  it,  as  irregular  or  unequal,  may 
appeal  against  it  to  the  next  practicable 

Suarter  sessions  of  the  county,  riding,  or 
ivision,  or,  in  some  cases,  of  the  corpora- 
tion or  franchise  in  which  the  parish  is 
situate. 

POPE  [viinraf,  Gk.,  father],  the  bishop  of 
Rome. 

POPERY,  the  religious  doctrines  and  prac* 
tices  adopted  and  maintained  by  the  Church 
of  Rome.    See  Coronation  Oath. 

POPULACE  or  POPULACY  {populuB,  Lat], 
the  vul|nr ;  the  multitude, 

POPULAR  ACTION,  an  action  given  by 
statute  to  any  one  who  will  sue  for  a  penalty. 

PORTER,  an  officer  who  carries  a  white  or 
silver  rod  before  the  justices  in  eyre,  so 
called  h  portando  virgum:  also,  a  person 
employed  to  carry  messages,  parcels,  &e. 
Porters  in  the  City  of  London  are  regulated 
by  the  corporation. 

PORTERAGE,  a  kind  of  duty  formeriy  paid 
at  the  custom-house  to  those  who  attended 
the  water-side,  and  belonged  to  the  pack- 
age-office; but  it  is  now  abolished:  also, 
the  chaige  made  for  sending  parcels. 

PORTGREVB  or  PORTREVBTa  magistrate 
in  certain  sea  coast  towns. 

PORTION,  that  part  of  a  person's  estate  which 
is  inven  or  left  to  a  child. 

There  are  two  ways  of  rustng  portions, 
one  by  sale  or  mortgage,  the  other  by  per- 
ception of  profits.  Interest  is  payable  on 
portions  from  the  time  they  become  due. 

PORTIONER,  a  minister,  who,  together  with 
others,  serves  a  benefice,  because  he  has  only 
a  portion  of  the  tithes  or  profita  of  the 
liringi  also,  an  allowance  which  a  ricar 
commonly  has  out  of  a  rectory  or  impro- 
priation. 

PURTMEN,  the  burgesses  of  Ipswich  and  of 
the  Cinque  Ports.    Camden. 

PORTMOTE,  a  court  held  in  haven  towns  or 
ports,  and  sometimes  in  inland  courts. 

PORTS,  harbours;  safe  stations  for  ships. 
See  Haykns. 

PORTSALE,  a  public  sale  of  goods  to  the 
highest  bidder. 

PORTSOKA  or  PORTSOKNE,  the  suburbs 
of  a  city,  or  any  place  mthin  its  jurisdiction. 

PORTUAS,  a  breviary.    CoweU. 

Poriut  est  hcut  in  quo  exportaniur  ei  import 
ianiur  tnerces,  2  lost.  148. — (A  tfort  is  a 
place  where  goods  are  imported  or  ex- 
ported.) 

POSITIVE  EVIDENCE,  proof  of  the  very 
fact. 

Potito  uno  opposiiarum  negaiur  aUerum*  3 
Rol.  Rep.  422. — (One  of  two  opposite  posi- 
tions being  affirmed,  the  other  Is  denied.) 

POSSE,  a  possibility.  A  thing  is  said  to  be 
in  pone  when  it  may  possibly  be;  in  esse 
when  it  actually  is. 

POSSE  COMITATUS,  the  power  of  a  county^ 
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inclnding  the  aid  and  attendance  of  all 
knights  and  other  men  above  the  age  of 
fifteen  within  the  county ;  but  ecclesiaatical 
persons,  and  such  as  labour  under  any 
infirmity,  are  not  compellable  to  attend,  it 
is  used  where  a  riot  is  committed,  a  posses- 
sion is  kept  on  a  forcible  entry,  or  any  force 
or  rescue  made  contrary  to  the  command- 
ment of  the  Qaeeti's  writ,  or  in  opposition  to 
the  execution  of  justice. 

POSSESSIO.  Paiilus  (Dig.  41,  tU.  2,  S  h) 
observes,  "  Poaessio  appeUata  ett,  ut  ei 
Labeo  ait  a  pedibus  quanponlio  .•  quia  uatU' 
raliter  tenetur  ab  eo  qui  insistit."  Tht 
absurdity  of  the  etymology  and  of  the 
reason  are  equal.  The  elements  of  posft- 
dS?re  are  either  pot  {pot-is)  and  iedere:  or 
the  first  part  of  the  word  is  related  to  apud, 
and  the  cognate  Greek  form  of  vorc  (vpfr). 

Possessio,  in  its  primary  sense,  is  the  con- 
dition or  power  by  virtue  of  which  a  man 
has  such  a  mastery  over  a  corporeal  tldng  as 
to  deal  with  it  at  his  pleasure,  and  to  ex- 
clude other  persons  from  med^ing  with  it. 
This  condition  or  power  is  detention ;  and 
it  lies  at  the  bottom  of  all  legal  senses  of  the 
word  possession.  This  possession  is  no 
legal  state  or  condition,  but  it  may  be  the 
source  of  rights,  and  it  then  becomes  pos- 
secsw  in  a  juristical  or  le^  sense.  btiU, 
even  in  this  sense,  it  is  not  m  any  way  to  be 
confounded  with  property  (proprietas).  A 
man  may  have  the  juristical  possession  of  a 
thing  without  being  the  proprietor,  and  a 
man  may  be  the  proprietor  ot  a  thing  with- 
out having  the  juristical  possession  of  it,  and 
consequently  without  having  the  detention 
of  it.  (Dmt.  41,  (t/«  2,  §  12.)  Ownership 
is  the  legd  capacity  to  operate  on  a  thing 
according  to  a  man's  pleasure,  and  to 
exclude  everybody  else  from  doinff  so. 
Possession,  in  the  sense  of  detention,  is  the 
actual  exercise  of  such  a  power  as  the  owner 
has  a  rijght  to  exercise.  The  term  potsasio 
occurs  in  the  Roman  jurists  in  various  senses. 
There  is  possesiio  generally,  and  postano 
cifriUs,  and  posseisio  nalura&s* 

Possessio  denoted,  originally,  bare  deten- 
tion. But  this  detention,  under  cei*tain  con- 
ditions, becomes  a  l^gal  state,  inasmuch  as 
it  leads  to  ownership  through  usucapion. 
Accordingly  the  wora  possessio,  which  re- 
quired no  qualification  so  long  as  there  was 
no  other  notion  attached  to  possessio,  re- 
quires such  qualification  when  detention 
becomes  a  legal  state.  This  detention,  then, 
when  it  has  the  conditions  necessary  to 
usucapion,  is  called  possessio  civiHs,  and  dl 
other  possessio  as  opposed  to  citrilis  is  natu- 
Talis,    Smith's  Diet,  of  Antiq. 

Possessio  est  quasi  pedis  posiiio,  3  Co.  42. — 
(Possession  is,  as  it  were,  the  position  of  the 
foot.) 

POSSESSIO  FRATRIS,  if  a  father  have  two 
sons,  A.  and  B.,  by  different  wives,  now  these 
two  brethren  are  not  brethren  of  the  whole 
blood,  and  therefore  shall  never  inherit  to 
each  other,  but  the  estate  shall  rather  escheat 
to  the  lord.     Nay,  even  if  the  father  die, 


and  his  lands  descend  to  his  eldest  son  A., 
who  enters  thereon,  and  dies  seised  without 
issup,  still  B.  shun  not  be  heir  to  this  Miste, 
because  he  is  only  of  the  half  blood  to  A., 
the  person  last  seised;  bnt  it  shall  de- 
scend to  a  sister  (if  any)  of  the  whole  blood 
to  A. ;  for  in  such  cases  the  maxim  ii,  tb>t 
the  seisin,  or  possessio  Jrairis,  make<  the  sif- 
ter the  heiress.  Yet,  had  A.  died  wiibost 
entry,  then  B.  might  have  inherited,  oot « 
heir  to  A.,  his  half  brother,  bnt  as  heir  u 
their  common  father,  who  was  the  penM 
last  actually  seised.  Abolisiied  by  3  &  4 
Wm.  IV.,  e.  106. 

Possessio  /htiris  de/sodo  simpOei  fecit  s&rmu 
esse  kiredem.  3  Co.  42.— (Posseisioo  of 
the  brother  in  fee  simple  aiakes  the  liftcrio 
be  heir.) 

The  possessio  frutris  is  abolished  by  3  ki 
Wm.  IV.,  c.  m. 

Possesm  paeijiea  pour  mnns  SOfaeitjus,  JcbI. 
Cent.  26.— (Peaceable  possession  for  sixty 
years  gives  a  right.) 

POSSESSION^  the  sUte  of  owning  or  htijaf 
in  one's  own  hands  or  power;  the  tldcj; 
possessed. 

It  is  either  ueiual,  where  a  penoo  enien 
into  lands  or  tenements  descended  or  m- 
veyed  to  him;  apparent,  which  is  a  specie 
of  presumptive  title  where  land  de»eeodcd 
to  the  heir  of  an  abator.  Intruder,  or  dis- 
seisor, who  died  sdsed ;  in  law,  when  luds, 
&c.,  are  descended  to  a  man,  and  he  hu  sot 
actually  entered  into  them  ;  or  naked,  thtti^, 
mere  possession,  without  colour  of  rii^ht. 

POSSESSION,  umt  of,  the  process  of  Men- 
tion in  an  action  of  ejectment.     See  Ejict* 

MBIfT;   HaBBBB  VACIA8  POS8BSSI0VIM. 

POSSESSORY  ACTION,  the  action  of  He- 
pass,  the  gist  of  which  is  the  injury  to  tbe 
possesion;  a  plaintiff,  cherefoie,  csbdcc 
muntain  it,  unless  at  the  moment  of  tbc 
injury  he  was  in  actual  or  constroctife,  im- 
mediate and  exclusive  posaessioa 

PossibUitas  post  dissotutianem  etecuMu  m*'  j 
quam  reviviscatur,    1  Rol.  Rep.  321.— (Po^ 
sibility  is  never  revived  after  the  disfolsuos 
of  the  execution.) 

POSSIBILITAS,  an  act  wtlfnUy  done,  ss  >■- 
postibiUtas  is  a  thing  done  against  the  will 

POSSIBILITY,  expectation,  an  uocertaia 
thing,  which  may  or  may  not  happeo. 

It  is  eitberiMwr,  or  ordSiMry,  as  where  u 
estate  is  limited  to  one  after  the  desth  » 
another ;  or  remote,  or  eMtruarSasry,  u 
where  one  man  shall  be  married  toawoai>> 
and  then  that  she  shall  die,  and  he  be  flur- 
ried to  another. 

POSSIBILITY  ON  A  POSSIBILITY,  s  re- 
mote  possibility,  as  if  a  remainder  be  lioi^ 
in  particular  to  A.'8  sob  John,  or  Edwsrd,it 
is  bad  if  be  have  no  son  of  that  Bsne,  Ibr  i| 
is  too  remote  a  possibility  that  he  ihssM 
not  only  have  a  son,  but  a  son  of  (hst  ptfo*  j 
cular  name.    Cholmlefs  case,  2  Rep-  ^1* 

POST,  a  conveyance  for  letters  or  disptftke. ; 
The  name  is    borrowed   hence,  'wttw  | 
horses  bpositi,  placed,  posted,  or  ditpofi^^ 
from  dUtance  to  distance.  ThewordBU^ 
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'  applied  to  the  penoD  himself  i  the  houses 
where  be  tilces  op  and  lays  down  his  cliar^e; 
and  the  attges  or  distances  between  house 
and  house.  Hence  the  phrases  post-boy, 
post- horse,  post-house,  &c. 

POST,  suborned,  hired  to  do  an  improper 
action.    See  K nights  op  thb  Post. 

POST,  wrii  of  enity  in,  an  abolished  writ 
^tven  by  statute  of  Marlbridi^e,  52  Hen. 
ill.,  c.  31),  which  provided,  that  when  the 
number  of  alienations  or  descents  exceeded 
the  usual  decrees,  a  new  writ  should  be 
allowed,  without  any  mention  of  degreea 
at  all. 

POSTAGE,  the  duty  or  charjife  imposed  on 
letters  or  parcels  confeyed  by  post. 

POST  AND  PER.    See  Pan  and  Post. 

POST-DATE,  to  date  later  than  the  real  date. 
A  penalty  of  100/.  is  imposed  by  §  12  of 
the  55  Geo.  III.,  c.  184,  for  post-dating  bills, 
notes,  &c.,  on  stamps  which  do  not  cover 
the  real  term  for  which  thev  were  drawn. 
Bankers'  checks  must  not  be  post-dated 
without  being  on  a  bill  stamp,  under  a  pe* 
nalty  of  100/.    9  Geo.  IF.,  c.  49. 

POST  DIEM  (after  the  day). 

POST-DISSEISIN,  a  writ  that  lies  for  him 
who,  havinj(  recovered  lands  or  tenements 
bf  a  force  of  novel  duMeiiin,  is  again  dis- 
seised by  the  former  disieisor. 

POST  CONQUESTUM  (after  the  conquest). 

POSTEA  (aftorwards),  the  return  of  the  Judge 
before  whom  a  cause  was  tried,  after  a  ver- 
dict, of  what  was  done  in  the  cause ;  and  is 
endorsed  on  the  back  of  the  nisi  priui  re- 
cord. 

POST  ENTRY.  When  goods  are  weighed 
or  measured,  and  the  merchant  has  got  an 
account  thereof  at  the  Custom  House,  and 
finds  his  entry  already  made  too  smidl,  he 
must  make  a  post  or  additional  entry  for  the 
surplusage,  in  the  same  manner  as  the  first 
was  done.  As  a  merchant  is  alwavs  in  time, 
prior  to  the  clearing  of  the  vessel,  to  make 
bis  post,  he  should  take  care  not  to  over- 
enter,  to  avoid  as  well  the  advance  as  the 
trouble  of  ^tting  back  the  overplus.  How- 
erer,  if  this  be  the  case,  and  an  over- entry 
has  been  made,  and  more  pud  or  bonded  for 
customs  than  the  goods  really  landed  amount 
to,  the  land-waiter  and  surveyor  must  signify 
the  same  upon  oath  made  and  subscribed  by 
the  person  so  over-entered,  that  neither  he 
nor  any  other  person,  to  his  knowledge,  had 
any  of  the  said  goods  over*entered  on  board 
the  said  ship,  or  anywhere  landed  the  same 
without  pajonent  of  custom;  which  oath 
must  be  attested  by  the  collector  or  comp- 
troller, or  their  deputies,  who  then  compute 
the  duties,  and  set  down  on  the  back  of^the 
cenificate,  first  in  words  at  length,  and  then 
in  figures,  the  several  sums  to  be  paid. 
MeCuUceVi  Comm.  Diet. 

Potterieru  derogani  prior ibui. — (Things  sub- 
Beouent  lessen  things  prior.) 

POSTERIORITY,  coming  after,  the  correla- 
tive oforiority, 

POSTERITY,  succeeding  generations^  descen- 
(iaots,  opposed  to  ancestry. 


PoH  esteeaiwnem  eUtiui  lea  wem  poiiiur  poiti^'^ 
liiadem,  3  Buls.  108. — (After  the  execution 
of  the  estate,  the  law  suffers  not  a  possi- 
bility.) 

POST-FINE,  a  duty  that  was  paid  to  the 
king  for  a  fine  formerly  acknowledged  in 
his  court,  paid  by  the  cognisee  after  the  fine 
ivas  fully  passed. 

POSTHUMOUS  CHILD,  a  chUd  bom  alter 
his  father's  death ;  or  taken  out  of  the  body 
of  a  dead  mother.    10  4- 11  ^m.  III.,  r.  lo. 

POSTING,  registering  methodically ;  tran- 
scribing from  one  book  to  another,  espe- 
cially to  carry  accounts  from  the  waste  book 
or  journal  to  the  ledger. 

POST  LITEM  MOTAM,  depoiitione.  Where 
they  relate  to  the  subject  of  suit,  they  are 
not  admissible  when  made  after  the  litiga- 
tion has  commenced.    1  Siark.  Evid.  319. 

POSTMAN,  a  barrister  in  the  Court  of  Ex- 
chequer, who  has  precedence  in  motions ; 
also,  a  letter  carrier. 

POST-MAS'l  ER,  one  who  has  charge  of  pub- 
lic conveyunce  of  letters ;  also,  a  portionist. 

POSTMASTER  GENERAL,  he  who  pre- 
sides over  the  posts  or  letter  carriers.  There 
were  two  before  1822,  when  one  was  abo- 
lished. 

POSTNATE,  subsequent. 

POST-NATUS,  the  second  son,  or  one  bom 
afterwards. 

POST-NOTE,  a  bank  note,  intended  to  be 
transujitted  to  a  distant  place  by  the  public 
mail,  and  made  payable  to  order ;  differing 
in  this  from  a  common  bank  note,  which  ia 
payable  to  the  bearer. 

POST  NUPTIAL  SETTLEMENT,  a  settle- 
ment made  after  marriage  s  it  is  generally 
deemed  voluntary.  See  Fraudulbnt  Com- 

YBTANCHS. 

POST  OBIT  BOND,  a  bond  given  by  an 
expectant  to  become  due  on  the  death  of  a 
person  from  whom  he  will  have  property,  &c. 

POST-OFFICE,  an  office  where  letters  are 
delivered.  See  the  Penny  Postage  Act 
3  &  4  Vict.,  c.  96. 

POST  TERMINUM  (after  the  term). 

POST-VENE,  to  come  after. 

POSTULATION.  «  petition. 

POTENTIA  PROPINQUiE  (common  pos- 
sibility). 

Potentia  debet  sequi  justUiam,  noa  antecedere, 
3  Buls.  199.— (Power  ought  to  follow,  not 
precede,  justice.) 

Potentia  est  duples,  remota  et  propinqua;  et 
potentia  remotissima  et  vana  est  qtue  nun^ 
quam  venit  in  actum.  11  Co.  61. —  (Power 
18  of  two  kinds,  remote  and  near;  that 
which  never  comes  into  action  is  a  power 
the  most  remote  and  vain.) 

Potentia  inutUis  frustra  est.  Office  of  Exec. 
220. — (Useless  power  is  vain.) 

Potesias  regis,  estfacerejustitiam.  2 Inst.  374." 
(The  power  of  the  king  is  to  execute  justice.) 

Potestas  reois.  Juris  sit  non  injurite.  3  Inst. 
23G. — (The  kmg's  power  is  of  right,  not  of 
injury.) 

Potestas  stricti  interpretatur.  Jenk.  Cent,  17^ 
—(Let  power  be  strictly  interpreted.)     
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Poiestas  suprema  seijmim  disiolvere  potest 
ligare  noti  potest,  Bacon.^-CSopreme  power 
can  dissolve,  but  cannot  bind  itself.) 

Potior  est  conditio  defendeatis, — (The  con- 
dition of  a  defendant  is  better.) 

Potior  est  conditio  possidentis, — (The  condition 
of  one  possessing  is  better.)  2  Wms,  Eaors, 
836. 

POUND  [pundf  Sax.],  a  certain  weight,  con- 
sisting, in  troy  weight,  of  12,  in  avoirdupois, 
of  lo  ounces ;  the  sum  of  20f.,  which  for- 
merly weighed  a  pound ;  also,  a  penfold,  an 
enclosure,  a  prison  in  which  beasts  are 
enclosed,  for  any  damage  or  trespass  done 
by  them,  until  they  are  replevied  or  re- 
deemed. It  is  either  overt,  t.  e.,  open  over- 
head ;  or  covert,  t .  e,,  close.  If  cattle  are 
kept  in  a  common  pound,  no  notice  is 
necess2U7  to  the  owner  to  feed  them.  A 
pound  keeper  is  bound  to  receive  everything 
oflered  to  his  custody,  and  is  not  answerable 
whether  the  thing  were  legally  poimded  or 
not.    1  T.  R.  62. 

POUNDAGE,  a  certun  sum  deducted  from  a 
pound ;  sheriffs'  poundage  on  writs  of  ca« 
sa.  is  abolished,  5  &  6  Vict.,  c.  98.  The 
amount  of  their  poundage  is  I2d.  for  every 
20s.  if  the  sum  levied  does  not  exceed  100/., 
and  6d,  for  every  20s,  over  and  above  that 
sum.  The  penalty  is  40/.  if  more  is  exacted. 
29  Eliz.,  e.  4 ;  1  Vict.,  o.  55. 

POUND-BREACH,  breaking  open  a  pound 
in  order  to  tak^  cattle ;  it  is  an  indictable 
offence,  because  the  cattle  is  deemed  to  be 
in  the  possession  of  the  law. 

POUR  FAIR  PROCLALMER,  an  ancient  writ 
addressed  to  the  mayor  or  bailiff  of  a  city  or 
town,  requiring  him  to  make  proclamation 
concerningnuisancea,  &c.    F.N. £.  176. 

POURPARTY,  to  divide  the  lands  which  fall 
to  parceners.    0.  N.  £.  11. 

POURPRESTURE  [pourpris,  Fr.,  an  enclo- 
sure], anything  done  to  the  nuisance  or  hurt 
of  the  Queen's  demesnes,  or  the  hii^hways, 
&c. ;  by  enclosure  or  buildings,  endeavour- 
ing to  make  that  private  which  ought  to  be 
public. 

Skene  makes  three  sorts  of  this  offence ; 
1,  against  the  Crown ;  2,  against  the  lord  of 
the  fee ;  3,  against  a  neighbour.    2  Inst.  38. 

POUR  SEISIR  TERRES,  an  ancient  writ 
whereby  the  Crown  seised  the  land  which 
the  wife  of  his  tenant,  who  held  in  capite 
deceased,  had  for  her  dower,  if  she  married 
without  leave ;  it  was  grounded  on  the  sta- 
tute of  the  king's  prerogative.  It  is  abo- 
lished.    12  Car.  U.,  c.  24. 

POURSUIVANT,  a  king's  messenger ;  those 
employed  in  martial  causes  are  cidled  Pour^ 
stdvani  at  Arms. 

POURVEYANCE  or  PURVEYANCE,  the 
providing  necessaries  for  the  Sovereign.  It 
18  now  abolished.    12  Car.  II.,  c.  24. 

POURVEYOR  or  PURVEYOR,  a  buyer; 
one  who  provided  for  the  royal  household. 

POWER,  an  authority  which  one  gives  to 
another  to  act  for  him,  or  to  do  some  certun 
acts,  as  to  make  leases,  raise  portions,  or  the 
like.    2  LUl.  Abr.  339. 


Powiera  are  either  common  law  anthorities, 
declarationa,  or  directions,  <^rating  only  on 
the  consci<*uce  of  the  persoos  in  whom  the 
legal  interest  is  vested,  or  dedaratioos  or 
directions  deriving  their  effect  from  the  Sta- 
tute of  Uses.  A  power  given  by  a  will  to  A,  in 
executor,  to  sell  an  estate,  to  whom  no  e«tAte 
is  devised,  and  a  power  given  by  an  act  of 
Parliament  to  sell'  estates,  as  in  the  insUnce 
of  the  Land  Tax  Redemptk>n  Acts,  are  butli 
common  law  authorities.  The  estate  passes 
by  force  of  the  will  or  act  of  Pariiament,  arid 
the  person  who  executes  the  power  mereiv 
nominates  the  party  to  take  the  estate.  A 
power  of  attorney  is  also  a  commoo  Isv 
authority.  A  power  to  dispose  of  an  e»tate 
or  sum  of  money  of  which  the  legal  estate  ii 
vested  in  another,  is  a  power  of  the  sMosd 
sort.  The  legal  interest  is  not  divested  by 
the  execution  of  the  power,  but  equity  viii 
compel  the  person  seised  of  it  to  dothe  the 
estate  created  with  the  legal  right.  Powers 
deriving  their  effect  from  the  Statute  of  L)»es 
are  ei&er  given  to  a  person  who  has  aa 
estate  limited  to  him  by  the  deed  creating 
the  power,  or  who  had  an  estate  in  the  land 
at  the  time  of  the  execution  of  the  deed, 
or  to  a  stranger,  to  whom  no  estate  is  given, 
but  the  power  is  to  be  exercised  for  his  own 
benefit,  or  to  a  mere  stranger  to  whom  do 
estate  is  given,  and  the  power  is  for  tbe 
benefit  of  others. 

Powers  are  eithei^— 

1.  Collateral:  which  are  given  to  atrangen, 
t.  e.,  to  persons  who  have  neither  a  present 
nor  future  estate  or  interest  in  the  land. 
These  are  also  called  simfhf  eoUateral,  or 
powers  not  coupled  with  an  vUerest,  or  powers 
not  being  interests.  These  terms  have  beea 
adopted  to  obviate  the  confusion  arisnf 
from  the  circumstance  that  powers  in  grosa 
have  been  by  many  fMtd  powers  colUctersL 
Saoile  v.  Slacket,  1  P.  Wms.  777. 

2.  RelaHng  to  the  land,  which  are  either— 
(a)  Ajppendani  or   appwrtenamt^    becaatt 

they  strictly  depend  upon  the  estate  limited 
to  the  person  to  whom  they  are  gifea. 
Thus,  where  an  estate  for  lifo  is  limited  to  a 
man,  with  a  power  to  grant  leases  in  posses- 
sion, a  lease  granted  under  the  power  aa? 
operate  wholly  out  of  the  life  escnle  of  the 
party  executing  it,  and  mtut  in  etery  case 
have  its  operation  out  of  hb  eatate  daring 
his  life.  Such  an  estate  must  be  created, 
which  will  attach  on  an  interest  actaaaj 
vested  in  himself :  or, 

03)  In  gross,  which  are  given  to  a  persoa 
who  had  an  interest  in  the  estate  at  the  exe- 
cution of  the  deed  creating  the  power,  or  to 
whom  an  estate  is  given  by  the  deed,  but 
which  enable  him  to  create  socfa  estates 
only  as  will  not  attach  on  the  interest  limited 
to  him.  Of  necessity,  therefore,  where  a 
man  seised  in  fee  settles  hb  estate  on  othen, 
reserring  to  himself  only  a  parUcuhur  power, 
the  power  b  in  gross.  A  power  to  a  teaast 
for  life  to  appoint  the  estate  aflter  hb  death 
Amongst  his  children,  a  power  to  jointore  a 
wife  after  hb  deaths  a  power  to  rabe  a  tens 
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of  years  to  commence  from  hU  death,  for 
securing  youD^^er  childrena'  poriious,  are 
all  powers  in  grots. 

A  po«ver  may,  with  reference  to  the  par- 
ticular estates  in  the  land  over  which  it 
extends,  have  different  aspects ;  it  may,  in 
regard  to  one,  be  a  power  appendant,  in 
HMpect  to  the  other,  a  power  in  irross. 
Thus,  where  an  estate  is  settled  to  A.  for 
life,  remainder  to  B.  in  tail,  remainder  to  A. 
in  fee,  and  A.  has  a  power  to  jointure  his 
wife  after  his  death,  this  power  is  in  gross  as 
to  the  estate  for  life,  but  appendant  or  ap- 
purtenant as  to  the  remainder  in  fee.  It 
may  affect  the  latter,  but  never  can  attach  on 
the  former. 

An  important  distinction  is  established 
between  general  and  partictdar  powers.  By 
a  general  power,  we  understand  a  right  to 
appoint  to  whomsoever  the  donee  pleases. 
By  a  particular  power,  it  is  meant  that  the 
donee  is  restricted  to  some  objects  desig- 
nated in  the  deed  creating  the  power,  as  to 
his  own  children. 

A  power  shall  be  expounded  strictly; 
therefore,  if  a  man  have  power  to  make 
leases  generally,  thu  extends  to  make  leases 
in  possession  only,  and  not  in  reversion. 

Powers  appendant  may  be  destroyed  by 
release,  bargain   and  sale,   or   feoffment; 

Sowers  in  gross,  by  feoffment  or  release; 
ut  powers  simply  collateral,  cannot  be 
destroyed  by  the  act  of  the  person  to  whom 
they  are  given.  As  the  appointer  is  merely 
an  instrument,  the  appointee  shidl  be  In  by 
the  original  deed. 

No  particular  ceremonies  are  prescribed 
by  law  for  the  valid  execution  ot  powers } 
but  the  intention  must  be  strictly  followed, 
except  in  the  case  of  wills.  1  Vict.,  c.  26, 
§10. 

(Consult  Sttgdm  or  Chance^  on  "  Powers  ;" 
and  see  Illdsoby  Appointment  Act;  and 
Mistake. 

POWER  OF  ATTORNEY.  See  Letter 
OF  Attorney. 

POYNDING.    See  Poinding. 

POYNiNG'S  LAW,  an  act  of  Parliament 
made  in  Ireland  in  the  reign  of  Henry  VIL ; 
10  Hen.  VIL,  c  22 ;  so  called,  because  Sir 
Edward  Poyning  was  lieutenant  there  when 
it  was  roadCi  whereby  all  general  statutes 
before  then  made  in  England  were  declared 
of  force  in  Ireland,  which,  before  that  time, 
theywere  not.    1212^.  109, 

PRACTICE,  the  form  and  manner  of  con- 
ducting and  carrying  on  suits,  actions,  or 
prosecutions  at  law  or  in  equity,  civil  or 
criminal,  through  their  various  stages,  from 
the  commencement  to  final  judgment  and 
execution,  according  to  the  principles  and 
roles  laid  down  by  the  several  courts. 

PRACTITIONER,  he  who  is  engaged  in  the 
exercise  or  employment  of  any  art. 

PR^CEPTORES,  a  kind  of  benefices,  baring 
their  name  from  being  possessed  by  the 
more  eminent  Templars,  whom  the  chief 
roaster,  by  bis  authority,  created  and  called 
Prmceptoret  TempU.    Mm.  Angl.  ii.  543. 


PRECIPE  (command),  a  slip  of  paper  upon 
which  the  particulars  of  a  writ  are  written ; 
it  is  lodgeu  in  the  ofiice  out  of  which  the 
required  writ  is  to  be  issued. 

Also,  an  original  writ,  and  in  the  alterna- 
tive, commanding  the  defendant  to  do  the 
thing  required,  or  show  the  reason  why  he 
has  not  done  it ;  and  the  writ  is  drawn  up 
in  the  form  of  a  prsBcipe  or  command,  to  do 
something,  or  show  cause  to  the  coutrary, 
giving  the  defendant  his  choice  to  redress 
the  injury  or  stand  the  suit.  3  Bl,  Com,  273. 
It  is  abolished. 

?RMC\PE  IN  CAPITE,  a  writ  out  of  Chan- 
cery for  a  tenant  holding  of  the  Crown  iu 
capite,  riz.,  in  chief.    Mag,  Chart,  c,  24. 

PRifiClPE  QUOD  REDDAT,  the  form  of  a 
writ  which  extends  as  well  to  a  writ  of  right 
as  to  other  writs  of  entry  or  possession, 
beginning  "  Precipe,  A  qwod  reddai,  B 
imam  meBwaginmf"  &c.  0.  A^.  jB.  13.  Abo- 
lished. 

PRAECIPE  QUOD  TENEAT  CONVEN- 
TIONEM,  the  writ  which  commenced  the 
action  of  covenant  in  fines,  which  are  abo- 
lished by  3  &  4  Wm.  IV.,  c.  74. 

PRAECIPE,  tenant  to  the,  the  person  to  whom 
some  freehold  estate  in  possession  was  con- 
veyed, in  order  to  make  him  tenant  in  the 
action  to  levy  a  fine.    It  is  abolished. 

PRiECIPITlUM,  the  punishment  of  casting 
head) one  from  some  high  place. 

PRiECOGNITA,  thmgs  to  be  previously 
known,  in  order  to  understanding  something 
which  follows. 

PRiEDIA  VOLANTIA  (volatile  estates).  2 
BL  Com.  428. 

PREDIAL  TITHES  [prtedium,  Lat., ground] , 
such  as  arise  merely  and  immediately  from 
the  ground ;  as  grain  of  all  sorts,  hay,  wood, 
fruit,  herbs.    2  BL  Com.  23. 

PRiEDICT  (aforesaid).    Hob.  6. 

Pradium  domini  regis  est  directum  dominum, 
eujus  rndlus  auctor  est  nisi  Deus,  Co.  Lit.  1 . 
-—(The  power  of  our  lord  the  king,  is  a 
direct  power  derived  from  God.) 

PRiEFECTUS  VILLiE  (the  mayor  of  a 
town). 

PfLEFlNE,  the  fee  paid  on  suing  out  the 
writ  of  covenant,  on  levying  fines,  before 
the  fine  was  passed.    2  BL  Com,  350. 

PRiEMIUM  PUDICITIiE,  a  consideration 
given  to  a  previously  innocent  and  virtuous 
woman  by  the  person  who  may  have  seduced 
her.    2  P.  Wms.  462. 

PILEMUNIRE  [a  barbarous  word  for  prte^ 
moneri,  Lat.,  to  be  forewarned].  It  is  an 
offence  so  called  from  the  words  of  the  writ 
preparatory  to  the  prosecution  thereof: 
pramunire  facias  A.  B.  (cause  A.  B.  to  be 
forewarned)  that  he  appear  before  us  to 
answer  the  contempt  wherevrith  he  stands 
charged ;  which  contempt  is  particularly 
recited  in  the  preamble  to  the  writ. 

The  statutes  of  premunire  were  framed 
to  encounter  papal  usurpation,  the  first  of 
which  was  made  in  the  thirty-first  year  of 
the  reign  of  Edward  I.,  and  was  the  founda- 
tion of  all  the  8ubie<|uent  statutes  of  jirir- 
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munire,  which  is  an  offence  immediately 
against  the  Sovereign,  because  every  en- 
couragement of  the  papal  power  is  a  dimi- 
nution of  the  anthority  of  the  Crown.  Sub- 
sequently sevenil  very  severe  acts  of  Parlia- 
ment were  passed  upon  the  subject. 

The  original  meaning  of  the  offence  is, 
then,  introducing  a  foreign  power  into  this 
land,  and  creating  imperium  tit  imperio,  by 
paying  that  obedience  to  papal  process  which 
constitutionally  beloni^ea  to  the  Sovereign 
alone  long  before  the  Reformation ;  at  which 
time  the  penalties  of  pr^pfmmtre  were  indeed 
extended  to  more  papal  abuses  than  before^ 
as  the  kingdom  then  entirely  renounced  the 
authority  of  the  see  of  Rome,  though  not 
all  the  corrupted  doctrines  of  the  Church  of 
Rome. 

The  penalties  of  prtenumire  were  subse- 
quently applied  to  other  heinous  offences : 

1.  By  1  &  2  Ph.  &  M.,  c.  8,  to  molest  the 

f>ossessors  of  abbey  lands,  granted  by  Par- 
iament  to  Henry  Vlll.  and  Edward  Yl.«  is 
tk  pregmunire. 

2.  To  obtain  any  stay  of  proceedings, 
other  than  by  arrest  of  judgment  or  writ  of 
error,  in  any  suit  for  a  monopoly,  is  likewise 
9i  pTdgmunire,  by  21  Jac.  I.,  c.  3. 

3.  To  attempt  to  restrain  the  importation 
or  making  of  gunpowder  is  also  apr^emiifttre, 
by  16  Car.  I.,  c.  21. 

4.  Oa  the  abolition  by  12  Car.  II.,  c.  24,  of 
purveyance  and  the  prerogative  of  pre-emp- 
tion, or  taking  any  victual,  beasts,  or  goods 
for  the  king's  use,  at  a  stated  price,  without 
the  consent  of  the  proprietor,  the  exertion 
of  anv  such  power  for  the  future  was  de- 
clared to  be  indictable  j  and  in  any  suit 
thereon  to  obtain  any  stav  of  proceedings, 
other  than  by  arrest  of  juifgment  or  writ  of 
error,  is  made  a  pr^Bmunire, 

5.  To  assert  maliciously  and  advisedly  by 
speaking  or  writing,  that  both  or  either 
house  of  Parliament  have  a  legislative  autho- 
rity  without  the  Sovereign,  is  declared  apr<0- 
muittre  by  13  Car.  II.,  c.  1. 

6.  By  the  Habeas  Corpus  Act,  it  is  a 
pramunire,  and  incapable  of  the  royal  par- 
don, besides  other  heavy  penalties,  to  send 
any  subject  of  this  realm  a  prisoner,  under 
certain  exceptions  in  the  act  specified,  into 
parts  beyond  the  seas. 

7.  By  7  &  8  Wm.  III.,  c.  24,  Serjeants, 
counsellors,  proctors,  attornies,  and  all  offi- 
cers of  courts  practising,  without  having 
taken  the  proper  oaths,  are  guilty  of  a  pr«- 
unmire, 

8.  By  6  Anne,  c.  7>  to  assert  maliciously 
and^  directly,  by  preaching,  teaching,  or 
advised  speaking,  that  any  person,  other 
than  accorriing  to  the  acts  of  settlement  and 
union,  has  any  right  to  the  throne  of  these 
kingdoms,  or  that  the  Sovereign  and  Parlia- 
ment cannot  make  laws  to  limit  the  descent 
of ^  the  Crown,  is  a  prtsmmUre,  as  writing, 
printing,  or  publishing  the  same  doctrines, 
amounted  to  treason. 

9.  By  &  Anne,  c.  83,  if  the  assembly  of 
peers  in  Scotland,  convened  to  elect  their 


sixteen  repreeentativet  in  the  British  Psr- 
liainent,  shall  pitaume  to  treat  of  any  other 
matter  save  only  the  election,  they  incor  the 
penalties  of  a  prtBmmdre. 

10.  The  12  Geo.  III.,  c  II,  snbjecU  to 
the  penalties  of  pramumre  all  such  as  know- 
ingly or  wilfully  solemnize,  assist,  or  are 
present  at  any  forbidden  marriage  of  such  of 
the  descendants  of  King  George  IL  as  are 
by  that  act  prohibited  to  contract  matri. 
mony  without  the  consent  of  the  Crown. 

The  punishment  is,  that,  from  the  cos- 
viction,  the  defendant  shall  be  out  of  the 
Crown's  protection,  and  his  lands  and  teoe- 
menta,  goods  and  chattels*  forfeited  to  the 
Crown ;  and  that  his  body  shall  remain  ia 
prison  during  the  royal  pleaaure,  or,  as  sooie 
authorities  have  it,  during  life.  It  it  aot 
lawful,  however,  to  kill  any  person  attainted 
in  a  pramumre,  5  EUz,,  e.  1;  4  Step. 
Com.  202. 

Pr<emicftt(t,  t.  e.,  pramonitu  Co.  Lit.  129.— 
(Forearmed,  that  is,  forewarned.) 

PRiEPOSITUS,  an  officer  next  in  audiority 
to  the  alderman  of  a  hundred,  called /ircpo- 
situs  regnui  or  asteward  or  bailiffof  an  estate, 
answeiing  to  the  vicnere»  Amc,  Inst,  Eag. 
Also,  the  person  from  whom  descenu  sre 
traced. 

PJLEPOSITUS  ECCLESIiE,  a  church-reere 
or  churchwarden. 

PRiEPOSlTUS  VILLi£,  a  constable  of  a  town 
or  petty  constable. 

PrtBpropera  cotuilui  rarb  $mU  protpera.  4 
Inst.  67* — (Hasty  counsels  are  seldom  good.) 

Prtescriptio  est  tituhu  tx  vm  e(  tempan  is6- 
^/on/tofit  capiens  eb  tmctoritate  /eyts.  Co. 
Lit.  113.— (Prescription  is  a  title  by  autbo- 
rity  of  law,  deriving  its  force  from  use  and 
time.) 

Preescriptio  iu  feodo  mm  acquirii  jus.  Doct. 
and  Stud. — (Prescription  in  fee  acquires  nut 
a  right.) 

Prwsentare  nihil  almd  est quam  pnntodaresBt 
offerre.  Co.  Lit.  120.— (To  present,  is  no 
more  than  to  give  or  offer  on  the  spot.) 

PriBsentia  corporis  toUii  error  em  nomiaii:d 
Veritas  nomtnis  toUit  errorem  demonstniiomi. 
Bac.  Max.  224.— (The  presence  of  the  body 
cures  error  in  the  name :  the  truth  of  the 
name  cures  an  error  of  description.) 

Prmstat  cautekt  gnam  medda,  Co.  Lit.  30i. 
— (Caution  is  better  than  cure.) 

Pr«stffRt/itr  r«r  habere  omnia  jura  in  setim 
pectoris  sut.  Co.  Lit.  99.— (The  Sovereign  it 
presumed  to  have  all  the  laws  in  the  cssket 
of  his  own  bosom.) 

Prasumptio  violenia,  plena  jprodotto.— (Stroo; 
presumption  is  full  proof.) 

Prtesumptio  vioknta  wdet  in  lege.  Jenk.  (^t 
56.— -(Strong  presumption  avails  in  kw.) 

PriBtextu  liciti  non  debet  admitti  illieUnm.  10 
Co.  88.— (Under  pretext  of  legality,  what  tf 
illegal  ought  not  to  be  permitted.) 

PRiETOR  FIDEI  COMMISSARIUS,  the 
Judge,  at  Rome,  who  enforced  the  perform- 
ance of  all  fiduciary  obligations. 

PRAGMATIC  SA^fCTION.  a  rescript  or 
answer  of  the  Sovereign,  delivered  by  mtm» 
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of  bw  council,  to  tome  eollefre,  order,  or 
body  of  people,  who  consult  him  in  relation 
lo  the  affairs  of  the  community.  A  similar 
BDBwer  ^i?en  to  an  indivirlual  is  simply  called 
a  rescrwt.    CivU  Law  Phrase. 

PRATIQUE  [prattica^  Lat.]>  a  license  for  the 
master  of  a  ship  to  traffic  in  the  ports  of 
Italy  upon  a  certificate  that  the  place  whence 
he  came  is  not  annoyed  with  any  infecdoos 
di8^a«e.    Encye,  Lokd. 

PRAXIS,  use,  practice. 

PrnMjwdkmm  ett  interpres  Ugum,  Hob.  96. 
—(The  practice  of  the  Judges  is  the  inter- 
preter ot  the  laws.) 

PRAY  IN  AID,  a  petition  made  in  a  court  of 
justice  for  the  calling  in  of  help  from  an- 
other that  has  an  interest  in  the  cause  iu 
question. 

PREAMBLE,  something  previous,  introduc- 
tion, preface;  also,  the  beginning  of  an  act 
of  Parliament,  &c.,  serving  to  pourtray  the 
intents  of  its  framers,  and  the  mischiefs  to 
be  remedied. 

PREAUDIENCE,  the  right  of  being  heard 
before  another. 
The  preaudience  of  the  bar  is  as  follows : 

1.  The  Queen's  attorney  general. 

2.  The  Qqccd'*  solicitor  general. 

3.  The  Queen's  premier  seijeant  (so  con- 
stituted by  special  patent). 

4.  The  Queen's  ancient  seijeant  or  the 
eldest  amongst  the  Queen's  Serjeants. 

5.  The  Queen's  advocate  general. 

6.  The  Queen's  Serjeants. 

7.  The  Queen's  counsel  with  the  Queen 
consort's  aitomey  and  solicitor. 

8.  Seijeants  at  law. 

9.  The  recorder  of  London. 

10.  Advocates  of  the  civil  law. 

11.  Barristers. 

PREBEND,  a  stipend  granted  in  cathedral 
churches ;  also,  but  improperly,  a  preben- 
dary. 

A  simple  prebend  is  merely  a  revenue ; 
a  prebend,  with  dignity,  has  some  jurisdiction 
attached  to  it. 

The  term  prebend  is  generally  confounded 
with  canonicate;  but  there  is  a  difference 
between  them.  The  former  is  the  stipend 
granted  to  an  eccleaastic  in  consideration  of 
his  officiating  and  serving  in  the  church; 
whereas  the  canonicate  is  a  mere  title  or 
spiritual  quality  which  may  exist  independent 
of  aov  stipend. 

PREBENDA  or  PROBANDA,  provisions, 
provinder. 

PREBENDARY,  a  stipendiary  of  a  cathedral. 

PRECARliE  or  PREGE8,  day-works,  which 
the  tenants  of  certain  manors  are  bound  to 
give  their  lords  in  harvest  time.  Magna 
preearia  was  a  great  or  general  reaping-day. 

PRECARIOUS,  a  kind  of  trade  carried  on 
between  two  nations  at  war,  by  the  interven- 
tion of  a  third  at  peace  with  them. 

PRECARIOUS  JURISPRUDENCE,  applied 
to  a  fund  or  stock,  of  which  a  person  has  not 
the  full  property,  whereof  he  cannot  dispose 
absolutely,  and  which  is  most  of  it  borrowed. 
Bncgc^  Lond, 


PRECARIOUS  LOAN  [fireearhim],  a  bail- 
ment at  will. 

PRECE  PARTIUM,  the  continuance  of  a  suit 
by  consent  of  both  parties. 

PRECEDENCE  or  PRBCEDBNCT,  the  act 
or  state  of  going  before ;  adjustment  of  place. 
The  rules  of  precedence  may  be  reduced 
to  the  following  table,  in  which  those  marked 
*  are  entitled  to  the  rank  here  allotted  them, 
bv  31  Hen.  VIII.,  c.  10;  marked  f  by  1 
W.  &  M.,  c.  1 ;  marked  ||  by  letters  patent, 
9,  10,  &  14  Jac.  1,  which  see  in  8eld.  Tit. 
of  Hon,  ii.  6,  46;  marked  %  by  ancient 
usage  and  established  custom.  Camden* i 
Brti.  tit.  Ordinesj  MiUeeU  Cat.  of  Hon. 
1610;  and  Chamberiayne^s  PretL  St.  of 
Engr,  b.  iii.,  c.  3. 

The  Queen's  children  and  grand-chil- 
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V  peers 

^of  their 

own 

degree. 


Archbishop  of  Canterbury. 
Lord  High  Chancellor  or  Keeper,  if  a 
baron. 

Archbishop  of  York. 
Lord  Treasurer.  I      .^ 

Lord  President  of  the  Council.  \  t^]^^ 
Lord  Privy  Seal.  [barons. 

Lord  Great  Chamberlain.  But"^ 
see  Private  Sut.  1  Geo.  I.,  c.  3. 

Lord  High  Constable. 

Lord  Marshal. 

Lord  Admiral. 

Lord  Steward  of  the  House- 
hold. 

Lord    Chamberlain    of 
Household. 

Dukes. 

Marquesses. 

Dukes'  eldest  sons. 

Earls. 

Marquesses'  eldest  sons. 

Dukes'  younger  sons. 

Viscounts. 

Earls'  eldest  sons. 

Marquesses  younger  sons. 

Secretary  of  State*  if  a  bishop. 

The  Bishop  of  London. 

-  Durham. 

— — ^—  Winchester. 

Bishops. 

Secretary  of  State,  if  a  baron. 

Barons. 

Speaker  of  the  House  of  Commons. 

Lords  Commissioners  of  the  Great  Seal. 

Viscounta'  eldest  sons. 

Earls'  younger  sons. 

Barons'  eldest  sons. 
11  Knights  of  the  Garter. 
II  Privy  Counsellors. 
II  Chancellor  of  the  Exchequer. 
II  Chancellor  of  the  Duchy. 
II  Chief  Justice  of  the  Queen's  Bench. 
II  Master  of  the  Rolls. 
II  Chief  Justice  of  the  Common  Pleas. 
II  Chief  Baron  of  the  Exchequer. 

The  three  Vice  Chancellors,  63  Geo.  III., 
c.  24 ;  5  Vtct,  c.  5,  §  25. 
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II  Judges  and  Barons  of  tbe  Coif. 
Jadges  of   the  Court  of  Review   in 
Bankraptcy,  5  &  6  Vict.,  c.  122,  §  65. 
II  Knights  Bannerets,  royaL 
II  Viscounts' yonoger  sons. 
B  Barons' yonnger  sons. 
II  Baronets. 
II  Knights  Bannerets. 

I  KnighU  of  the  Bath. 
X  Knights  Bachelors. 

II  Baronets' eldest  sons. 
II  Knights'  eldest  sons. 

II  Baronets' younger  sons. 
II  Knights'  younger  sons. 
X  Colonels. 
X  Seijeanis  at  law. 

X  Doctors,  with  whom,  it  is  sud,  rank 
barristers. 
X  Enquires. 
X  Gentlemen. 
X  Yeomen. 
X  Tradesmen. 
X  Artificers. 
1  Labourers. 

Married  women  and  widows  are  entitled 
to  the  same  rank  among  each  other  as  their 
husbands  would   respectively  have    borne 
between  themselves,  except  such  rank  is 
merely  professional  or  official ;  and  unmar- 
ried women  to  the  same  rank  as  their  eldest 
brothers  would  bear  among  men  during  the 
lives  of  their  fathers.    3  Step,  Com,  13. 
PRECEDENCE,  paient  of,  a  grant  from  the 
Crown  to  such  barristers  as  it  thinks  proper 
to  honor   with  that  mark  of  distinction, 
whereby  they  are  entitled  to  such  rank  and 
pre-audience  as  are  assigned  in  their  respec- 
tive patents. 
PRECEDENT  CONDITION,  such  as  must 
happen  or  be  performed  before  an  estate 
can  vest  or  be  enlarged. 
PRECEDENTS,  authorities  to  follow  in  de- 
terminations of  courts  of  justice ;  also,  forms 
of  proceedings   to  be,  followed  in  similar 
cases. 
PRECEPT,  a  rule  authoritatively  given;  a 
mandate ;  a  command  in  writing  by  a  justice 
of  the.  peace  or  other  officer,  for  briof^ing  a 
person  or  record  before  him ;  the  direction 
of  a  sheriflf  to  the  proper  officer  to  proceed 
to  the  election  of  Members  of  Parliament ; 
also,  a  provocation  whereby  one  incites  an- 
other  to  commit  a  felony.    CowelL 
PRECES  PRIMARIiE  or  PRIMiE,  a  right 
of  the  Crown  to  name  to  tbe  first  prebend 
thst  becomes  vacant  after  the  accession  of 
the  Sovereign,  in  every  church  of  the  em- 
pire. This  right  was  exercised  by  the  Crown 
of  England  in  the  reign  of  Edward  I. 
PRECIPE.    See  Pracipb. 
PRECLUDI  NON  (not  to  be  barred),  a  for- 
mula of  a  replication  to  a  plea  in  bar  before 
4  Wra.  IV. 
PRECONIZATION    [pntconium,   Lat.,  the 

office  of  a  cryer],  proclamation. 
PRE-CONTRACT,  a  contract  made  before 
another,  especially  in  relation  to  matrimony. 
PREDIAL.    See  PkjbdiaSs. 
PRE-EMPTION,  the  first  buying  of  a  thing ; 


it  was  a  privilege  formeriy  allowed  to  the 
royal  purveyor,  oat  abalishcd  by  12  Car.  //., 
C.24. 

PREFER,  to  apply ;  to  move  for ;  as, ''to  pre- 
fer for  costs.*'  is  a  phrase  to  apply  for  costs. 

PREGNANCY,  p/ra  of,  when  a  woman  is 
capitally  convicted,  and  pleads  her  preg- 
nancy, execution  will  be  respited  until  she 
be  delivered.    See  Anonrioir. 

PREGNANCY,  an  important qnestion  ialegil 
medicine,  since  on  its  proper  decision  may 
depend  the  property,  the  honor,  or  the  life 
of  a  woman. 

In  the  ordinary  practice  of  medidne,  very 
little  difficulty  ever  occurs  in  ascertaiBUi; 
the  presence  of  pregnancy.  A  woman  wtiea 
she  consults  a  physician  is  frank  in  her 
avowal  of  the  symptoms  present ;  and  from 
her  narrative  an  opinion  sufficiently  scco- 
rate  can  generally  be  formed.  The  reverse, 
however,  takes  place  in  legal  medicine. 
Here  pregnancy  may  be  concealed  by  on- 
married  women  and  even  by  married  ones, 
under  certain  circumstances,  to  avoid  dis- 
grace, and  to  enable  them  to  destroy  their 
offspring  in  iu  mature  or  immature  state. 
It  may  be  pretended  to  gratify  the  wishes  of 
relatives,  to  deprive  the  legal  successor  of 
his  just  chums,  to  extort  money,  or  to  delay 
the  execution  of  punishment. 

Mahon  has  suggested  a  useful  divisioo  of 
the  signs  of  pregnancy,  viz.,  those  which 
affect  tbe  system  generally,  and  those  which 
affect  the  uterus. 

The  changes  observed  in  the  system  from 
conception  and  pregnancy,  are  principsliy 
the  following : — Increased  irritability  of  tem- 
per; melancholy;  a  languid  cast  of  connte- 
nance;  nausea;  heart-bum;  loathing  of 
food;  vomiting  in  the  morning,  and  m- 
creased  salivary  discharge;  feverish  heat, 
with  emaciation  and  cosiiveness^  occasionally 
depravity  of  appetite ;  a  congestion  in  the 
head,  which  gives  rise  to  spots  on  the  fsce, 
to  head-ache,  and  erratic  pains  in  tbe  face 
and  teeth.  The  pressure  of  increasing  prej^- 
nancy  occasions  protrusion  of  the  umbilical, 
and  sometimes  varicose  lumoura,  or  aoasar- 
cous  swellings  of  the  lower  extremities. 
Tbe  breasts  also  enlarge,  an  areola,  or 
brown  circle,  is  observed  around  the  nipples, 
and  a  secretion  of  lymph,  composed  of  milk* 
and-water,  takes  place. 

All  of  these  do  not  occur  in  every  preg^ 
nancy,  but  many  of  them  id  most  cases. 

The  changes  that  affect  the  uterus,  are  s 
suppression  of  the  menses.  These  cease 
returning  at  their  accustomed  period. 

An  augmentation  in  the  size  of  the  womb. 
This  is  not  perceptible  until  between  the 
eighth  and  tenth  weeks.  At  thai  time  the 
foetus,  with  the  surrounding  membranes  sad 
the  waters  contained  in  them,  so  enhtfge  it, 
that  it  may  be  felt  lower  down  in  the  vagii^f 
than  formerly;  nor  does  it  ascend  until  it 
becomes  so  large  as  to  arise  out  of  the  pelvis, 
and  this  is  accomplished  at  about  the  toorth 
month.  In  the  intermediate  space  an  exs- 
minatioD  per  vugmam  will  discorer  the  utow 
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to  be  heavier  and  more  resMtinfif:  and  by 
raisin j|^  It  on  the  6Dger,  this  Indication  will  be 
particularly  remarked  between  the  third  and 
foarth  months.  In  ji^neral,  in  the  fourth 
month,  the  fundu§  of  the  uterut  roty  be 
felt,  especially  in  a  thin  person,  above  the 
anterior  wall  of  the  pelvis.  The  enlarf^e- 
ment  continues,  and  becomes  vistlUe  during^ 
the  fifth  month:  it  arises  to  half-way  be- 
tween the  symphysis  pubis  and  the  umHiicMi, 
in  the  sixth  month  (seventh,  according;  to 
some  authors)  it  is  as  high  as  the  vmMicus : 
at  the  seventh,  half-way  between  the  umbi" 
licus  and  serobieulis  cordis,  and  at  the  ei&^hth 
it  has  reached  the  latter,  its  hij^hest  eleva- 
tion. A  short  time  before  delivery  it  some- 
what subsides.  About  the  middle  of  the 
pregnancy,  or  between  the  seventeenth  and 
twenty-second  weeks,  the  female  feels  the 
motion  of  the  child,  and  this  is  called  guick- 
ening^.  The  vagina  is  also  subject  to  altera- 
tion,  as  its  glands  throw  out  more  mucus, 
and  apparently  prepare  the  parts  for  the 
passage  of  the  foetus. 

These,  as  now  stated,  are  the  signs  of 
pregnancy  usually  enumerated.    It   would 
not,  however,  be  doing  justice  to  the  sub- 
ject, if  it  were  supposed  that  all  or  most  of 
them  are  the  invariable  attendants  on  preg- 
nancy.   Some    may   accompany   diseases; 
others  may  be  altogether  wanting  in  a  state 
of  true  pregnancy.    Beck*s  Med,  Jarisp.  1 24 . 
PRELATE,  an  ecclesiastic  of  the  highest  ho- 
nor and  dignity. 
PRELECTOR,  a  reader;  a  lecturer. 
PREMIER,  a  principal  minister  of  state;  the 

prime  minister. 
PREMISES,  propositions  antecedently  sup- 
posett  or  proved ;  also,  houses  or  lands ;  also» 
that  part  in  the  beginning  of  a  deed,  which 
sets  forth  the  grantor  or  grantee,  and  the 
land  or  thing  granted  or  conveyed. 
PREMIUM,  a  consideration ;  something  given 
to  invite  a  loan  or  a  bargain ;  the  payment 
upon  insnrances,  &c. 
PREMUNIRE.  See  Prjbmunirb. 
PRENDER  [prendre,  Fr.].  a  right  to  take 

anythinif  before  it  is  offered. 
PRENDER  DE  BARON  (to  take  a  luisband). 
PREPENSE,  forethought,  preconceived,  con- 
trived heforeliand. 
PREROGATIVE,  a  peculiar  or  exclusive  pri- 
^  T'lejje.    See  Qurbn. 

PREROGATIVE  COURT,  a  court  established 

for  the  trial  of  all  testamentary  causes,  where 

the  deceased  has  left  hona  notabilia  in  two 

different  dioceses,  in  which  case  the  probate 

<)f  wills  belongs  to  the  archhishop  of  the 

profince,  by  way  of   special   prerogative. 

rUe  two  archbishops  have  each  of  them  a 

prerogative  court.    The  appeal  is  to  the 

Pmy  Council.    2  4-  3  fTm.  IK.  c.  92. 

PREROGATIVE  WRITS,   processes  issued 

"pon  extraordinary  occasions   on  proper 

cause  shown.    They  are  the  writs  of  proce* 

oendo,  mandamus^  prohibition,  quo  warranto, 

Dn  2  *"  ^^PV*$  certiorari. 

»'RESBYTER,  a  priest,  elder,  or  honorable 

person. 


PRESBYTERIAN,  a  member  of  the  Church 
of  Scotland. 

PRBSBYTERIUM,  a  presbytery;  that  part  of 
the  church  where  divine  offices  are  per- 
formed, applied  to  the  choir  or  chancel,  be- 
cause it  was  the  place  appropriated  to  the 
bishop,  priest,  and  other  clergy ;  while  the 
laity  were  confined  to  the  body  or  the  church. 
Mon.  Anff*  i.  243. 

PRESCRIPTION  [praseribo,  Lat.],  rules 
produced  and  authorized  by  long  usage.  It 
18  known  in  the  Roman  law  as  usucapio. 

It  differs  from  custom,  in  that  this  is  pro- 
perly a  ioeal  usage ;  but  prescription  is  per^ 
sonat,  attaching  to  a  man  and  his  ancestors, 
or  those  whose  estate  he  has.  Usage  differs 
from  both,  for  it  may  be  either  to  persons  or 
places.    2  Neit.  Abr.  V277. 

It  applies  to  almost  every  kind  of  Incor- 
poreal hereditament. 

At  common  law  its  following  properties 
demand  attention :— • 

1.  Its  title  is  always  founded  on  the  actual 
usage  of  enjoying  the  thing  in  question. 

2.  The  enjoyment  on  which  a  prescription 
Is  founded,  must  have  been  constant  and 
peaceable. 

3.  There  must  have  been  a  usage  from 
time  immemorial,  which  has  reference  to  the 
beginning  of  the  reign  of  Richard  I. :  but  a 
period  of  twenty  years,  or  even  less,  will  have 
the  same  effect  if  corroborated. 

4.  Every  prescription  must  be  certain. 

6.  The  prescription  must  be  lud  either 
in  a  man,  and  those  whose  estates  he  has  in 
certain  lands,  which  is  called  prescrihing  in 
a  que  estate,  or  it  must  be  in  a  man  and  his 
ancestors. 

6.  A  prescription  in  a  que  estate  must  al. 
ways  be  laid  in  him  that  is  tenant  of  the  fee. 

7.  A  prescription  cannot  be  for  a  thing 
which  cannot  be  raised  in  grant. 

8.  What  arises  by  matter  of  record  cannot 
be  prescribed  for. 

9.  Where  a  man  prescribes  for  anything 
in  himself  and  bis  ancestors,  it  will  descend 
only  to  the  blood  of  that  line  of  ancestors  in 
whom  he  so  prescribes ;  but  if  he  prescribe 
for  it  in  a  que  estate,  it  will  follow  the  nature 
of  that  estate  in  which  the  prescription  is 
laid,  and  be  inheritable  in  the  same  manner, 
whether  that  were  acquired  by  descent  or 
purchase;  for  every  accessory  follows  the 
nature  of  its  principal. 

Immemorial  usage,  however,  is  now  dis- 
pensed with  by  2  &  3  Wm.  IV.,  c.  71 »  which 
provides,  with  respect  to  rights  of  common 
and  all  other  profits  and  benefits  to  be  taken 
and  enjoyed  from  or  upon  any  land,  with 
the  exception  of  tithes,  rents,  and  services, 
which  remain,  as  at  common  law,  that 
where  there  shall  have  been  an  enjoyment  of 
them  by  any  person  claiming  right  thereto, 
without  interruption  for  thirty  years  next 
before  the  commencement  of  any  suit  upon 
the  subject,  the  prescriptive  claim  shall  no 
longer  be  defeated  (as  it  would  have  been 
before  the  act),  by  showing  onl^  that  the 
enjoyment  commenced  at  a  penod  subse- 
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qaent  to  the  era  of  legml  memory.  But  it 
may  be  defeated  in  any  other  way,  in  which 
it  was  defeasible  before  the  act  passed.  The 
time  during  which  the  adverse  party  shall 
ha?e  been  an  infant,  idiot,  non  eon^^  meniit, 
feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  ha?e  been 
pending  which  shall  ha?e  been  diligently 
prosecuted,  until  abated  by  death  of  par- 
ties, shall  be  excluded  in  the  computa- 
tion of  this  period  of  thirty  years.  But  where 
there  has  been  an  enjovment  for  as  much  as 
sixty  years,  the  claim  is  to  be  absolute  and 
indefeasible,  except  only  by  proof  that  such 
enjoyment  took  place  under  some  deed,  or 
written  consent  or  agreement;  while,  on 
the  other  hand,  if  the  period  of  eigoyment 
shaU  ha?e  been  less  than  thirty  years,  it  b  to 
be  wholly  unavailable,  e?en  to  raise  the 
slightest  presumption  of  right.  He  who 
prescribes  under  this  act  shall  no  longer  be 
required  in  any  case  to  claim  as  in  right  of 
the  owner  of  the  fee.    See  Wats. 

PRESGRIFnON,  corporatitms  6y,  those  that 
have  existed  beyond  the  memory  of  man, 
and  therefore  are  looked  upon  in  law  to  be 
well  created,  such  as  the  city  of  London. 

PRESENTATION,  the  act  of  a  patron  offering 
his  clerk  to  the  bishop  of  the  diocese,  to  be 
instituted  in  a  church  or  benefice  of  bis  gift, 
which  has  become  void.  It  differs  from  col- 
lation, which  is  the  actual  institution  of  a 
clerk  to  the  benefice. 

PRESENTATIVE  ADVOWSON.    See  Ad- 

VOWSON. 

PRB8ENTBE,  one  presented  to  a  benefice. 

PRESENTER,  one  that  presents. 

PRESENTMENT,  generally  taken,  a  very 
comprehensive  term,  including  not  only  pre- 
sentments, properly  so  called,  but  also  inqui- 
sitions of  office  and  indictments  by  a  grand 
jury ;  properly  speaking,  the  notice  taken  by 
a  grana  jury  of  any  offence,  from  their  own 
knowledge  or  observation,  without  any  bill 
of  indictment  laid  before  them  at  the  suit  of 
the  Crown;  as  the  presentment  of  a  nui- 
sance, a  libel,  and  the  like,  upon  which  the 
officer  of  the  court  most  afterwards  frame 
an  indictment  before  the  party  presented 
can  be  put  to  answer  it. 

Presentments  are  also  made  in  coorts- 
leet  and  coorts-barun,  before  the  stewards. 

PRESENTMENT  OF  BILLS  OP  EX. 
CHANGE. 

1.  For  acceptance.  A  bill  drawn,  payable 
after  date,  need  not  be  presented  for  accept- 
ance, but,  if  payable  after  sight,  it  is  necessary 
to  present  or  pay  it  away  in  some  reasonable 
time.  Foreign  bills  however,  payable  after 
sight,  may  be  kept  back,  according  to  the 
convenience  of  the  holder,  for  any  period,  or 
circulated  to  an  indefinite  extent ;  they  are 
regarded  as  unlimited  letters  of  credit.  It 
is  usual  to  leave  a  bill  for  acceptance  twenty- 
four  hours  with  the  drawee  during  business 
hours.  If  the  bill  is  refused  acceptance, 
notice  should  be  sent  to  the  drawer  and  in- 
dorsers ;  and  in  the  case  of  a  foreign  bill,  it 
should  be  protested,  and  notice  of  the  non- 


acceptance  and  the  protest  sent  by  the  same 
post,  otherwise  the  drawer  is  exonerated. 

2.  For  pajfment,  yfhere  the  acceptance 
is  general,  the  holder  need  not  present  it  for 
payment  at  any  particular  place  or  time,  for 
such  omission  will  not  exonerate  the  ac- 
ceptor, but  if  the  words  "  but  not  otherwise 
or  elsewhere"  are  added,  it  is  a  special 
acceptance,  and  the  non-presentation  at  the 
specified  time  and  place  exonerates  all  parties 
to  the  bill.  Bills  of  exchange  need  not  be 
presented  to  acceptors,  empra  protest,  for 
honour,  or  to  the  referees  in  case  of  need, 
till  the  day  ftdlowing  the  day  on  %vhich  they 
become  due,  but  if  such  day  be  a  diet  ass, 
then  upon  the  day  following.  6  &  7 
ffm,  If^,,  e,  58.  Promissory  notes  most  be 
presented  for  payment.  The  holder  of  s 
bank  note  has  the  whole  of  the  bankiof- 
hours  of  the  day  after  he  receives  it,  to  pre« 
sent  or  forward  it  for  payment  i  if  he  retun 
it  after  that  period,  he  cannot  return  it  to 
the  previous  holder.  The  holder  of  a  check 
is  allowed  one  clear  day  to  present  or  for- 
ward it  for  payment;  after  that  time  he 
holds  it  at  his  own  risk. 
PRESENTMENT  IN  COPYHOLDS.  By 
4  &  5  Vict.,  c.  36,  it  is  prbrided,  that  every 
copy  of  a  surrender,  will,  or  codicil,  deli- 
vered to  the  lord,  steward,  or  deputy,  sod 
every  grant  and  admission,  shall  be  forthwith 
entered  on  the  court  rolls  of  the  manor;  sod 
such  entry  shall  be  taken  to  be  an  entrv  ia 

Kursuance  of  a  presentment ;  and  it  shalf  not 
e  essential  in  any  case  to  the  v«lidity  of  an 
admission,  that  a  presentment  shonld  be 
made  of  the  surrender  or  other  matter,  in 
consequence  of  which  the  admission  wu 
granted ;  with  this  proviso,  however,  that 
when,  by  the  custom  of  any  manor,  the  lord 
is  authorixed,  by  consent  of  the  homage,  to 

S'ant  parcel  of  the  waste  to  be  held  by  oopy> 
e  consent  of  the  homsge  assembled  st  s 
customary  court,  duly  summoned,  and  held 
according  to  custom,  shall  still  l>e  necessary. 

PRESIDENT,  one  placed  with  authority  ofer 
others ;  one  at  the  head  of  otheii ;  a  go- 
vernor. 

PRESIDENT  OF  THE  COUNCIL,  the  fourth 
great  officer  of  state.  He  attends  on  ths 
Sovereign,  proposes  business  at  the  council 
table,  and  reports  to  the  Sovereign  tbs 
transactions  there.     1  BL  Com,  230. 

PRESSING    SEAiMEN.     See   InpaBssiiia 

MEN. 

PREST,  a  duty  in  money  that  was  to  be  paid 
by  the  sheriflf  on  his  account,  in  the  exche- 
quer, or  for  money  left  or  remaining  in  bis 
hands. 

PRESTATION-MONEY,  a  sum  of  money 
paid  by  archdeacons  yearly  to  their  bishop ; 
also  purveyance. 

PREST-MONEV,  a  payment  which  binds 
those  who  receive  it. 

PRESTIMONY,  or  PRiESTIMONIA,  a  fund 
or  revenue  appropriated  by  the  founder  for 
the  subsistence  of  a  priest,  without  beiniC 
erected  into  any  title  or  benefice,  chapel, 
prebend,  or  priory :  and  which  is  not  subjeci 
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to  the  ordinary,  bat  of  which  the  patron  and 
those  who  ha?e  a  ri/fht  from  him  aro  tlw 
coliftton.  Canom  Law» 

PRESUMPTIO,  intnuion,  or  the  nnlawfnl 
taktnif  of  aoything.    Leg.  Hem^  /.,  c.  I U 

PRESUMPTION,  a  supDosHlon,  opinion,  or 
belief  preriouily  formed.  fFoo^g  Imt,  699. 
PresamptioDS  are  laid  to  be  either  ( I)  Jurii 
et  dejurtt  (2)  or  JwHm,  or  (3)  kominis  veiju' 
tkeit,  (1)  The  presumption  jmii  et  de  jure 
is  that  where  law  or  caitom  eitablishei  the 
trnth  of  any  point,  on  a  pretumption  that 
cannot  be  traversed  on  contrary  evidence ; 
thus  a  minor  or  infiint  under  age,  with  guar- 
dians, is  deprived  of  the  power  of  acting 
without  their  consent,  on  a  presumption  of 
incapacity,  which  cannot  be  traversed.  (2) 
The  preeumpiio  jurii  is  a  presumption  esta- 
blished in  law  till  the  contrary  be  proved, 
as  the  property  of  goods  Is  presumed  to  be 
10  the  posaeaaor :  every  presumption  of  this 
l(ind  must  necessarily  yield  to  contrary  proof. 
(3j  The  preeumpiio  hominit  vei  judide  is  the 
coDviciion  arising  firom  the  circumstances  of 
any  partioular  case. 

PRE5SUA1PTION  OP  SURVIVORSHIP.  It 
is  agitated  when  two  or  more  individuals 
have  died  within  a  very  short  period  of  each 
other,  and  no  witnesses  have  been  present  to 
notice  the  exact  instant  of  dissolution.  Acci- 
dents, also,  such  as  fire,  or  a  shipwreck,  may 
destroy  persons  :  and  the  disposition  of  their 
property  will  depend  on  ascertaining  the 
survivorship  of  the  one  or  the  other.  It  is 
not  to  be  supposed  that  medical  science  can 
solre  the  difficulty;  but  it  may,  in  tho«e 
extreme  instances  where  no  aid  can  he  derived 
from  facts*  assist  in  laying  down  certain 
principles. 

The  presumption  of  survivorship  of  mother 
or  chila,  when  both  die  during  delivery,  is 
in  favour  of  the  mother. 

As  to  the  presumption  of  the  survivorship 
of  persons  uf  different  ages  destroyed  by  a 
common  arrident,  our  law  has  no  provision. 
Ftnrne^i  Poet,  ff&rke,  38,  For  the  laws  and 
resfiilations  of  the  continental  nations,  con- 
stiU  Reck' 4  AUtLJuritp.  387. 

PRESUMPllVB  EVIDENCE.  Sec  Circum- 
stantial Btu>Svck.    3  Stark,  Evid,  927. 

PRESUMRHVE  HEIR,  one  who,  if  the 
ancestor  should  die  immediately,  would,  in 
the  present  circumstances  of  things,  be  his 
heir;  but  whose  right  of  inheritance  maj  be 
defeated  by  the  contingency  of  some  nearer 
heir  lieing  born. 

PRE  TENSED  RIGHT,  where  one  is  in  pos- 
session  of  land,  and  another,  who  is  out  of 
possession,  claims  and  sues  for  it ;  here  the 
pretensed  right  or  title  is  said  to  be  in  him 
who  so  claims  and  sues  for  the  same.  J^od. 
Cat.  302. 

PRETENSED  TITLE  STATUTE,  32  Hen. 
Vill.,c.2,  §2. 

PRETER-LEGAL,  not  agreeable  to  law. 

PRETERITION,  the  entire  omission  of  a 
child's  name  in  the  father's  will,  which 
rendered  it  null :  exhederation  being  al- 
lowed, but  not  preterition.    Roman  Term, 


PRBTIUM  AFFECTIONIS,  an  imaginary 
value  j^ut  on  a  thing  by  the  fancy  of  the 
owner  in  his  affection  for  it.    BeU. 

PRETIUM  SEPULCHRI,  mortuary :  which 
see. 

Pretium  euocedii  in  loco  ret.  2Buls.32l.*- 
(The  price  succeeds  in  the  place  of  the 
thing.) 

PREVARICATION,  a  collnston  between  an 
informer  and  a  defendant,  in  order  to  a 
feigned  prosecution ;  also,  any  secret  abuse 
committed  in  a  public  office  or  private  com- 
mission. 

PREVENTION  [pritvemo],  the  right  which 
a  superior  person  or  officer  has  to  lay  hold 
of,  claim,  or  transact,  an  affair  prior  to  an 
inferior  one,  to  whom  otherwise  it  more 
immediately  belongs,  as  when  the  Judges 
prevent  subaltern  ones.    Cmioa  Law  Term. 

PREVENTIVE  SERVICE,  armed  police  offi- 
cers engaged  to  watch  the  coasts  for  the 
purpose  of  preventing  smuggling  and  other 
illegal  acts.  It  is  sometimes  termed  the 
Coast  Blockade  Force. 

PRICE,  equivalent  paid  for  anything. 

PRICE  CURRENT,  a  list  or  enumeration  of 
the  various  articles  of  merchandize,  with 
their  prices,  the  duties  (if  any)  payable 
thereon,  when  imported  or  exported,  with 
the  drawbacks  occasionally  allowed  upon 
tbeir  exportation,  &c. 

Lists  of  this  description  are  published 
periodically,  generally  once  or  twice  a  week, 
in  most  great  commercial  cities  and  towns. 

PRIDE-QAVEL,  a  rent  or  tribute. 

PRIEST,  a  minister  of  a  church.  13  &  14 
Car.  II.,  c.  4,  §  14. 

PRIMiE  or  PRlMARIiG  PRECES,  a  right 
of  naming  to  the  first  prebend  that  becomes 
vacant  in  the  church,  after  the  accession  of 
the  Sovereign,  by  the  Sovereign  himself. 

PRIMA  FACIE  EVIDENCE,  that  which 
not  bein^  inconsistent  with  the  faUity  of  the 
hypothesis,  nevertheless  raises  such  a  degree 
of  probability  in  its  favour  that  it  must  pre- 
vail if  it  be  accredited  by  the  jury,  unless  it  be 
rebutted,  or  the  contrary  proved  |  amchtetve 
evidence,  on  the  other  hand,  is  that  which 
excludes,  or  at  least  tends  to  exclude,  the 
possibility  of  the  truth  of  any  other  hypo- 
thesis than  the  one  attempted  to  be  esta- 
blished.    I  Stark.  Evid.  544. 

PRIiVlA  TONSURA  (the  first  crop). 

PRIMAGE,  a  certain  allowance  paid  by  the 
shipper  or  consignee  of  goods  to  the  mari- 
ners and  master  of  a  vessel  for  loading  the 
same. 

In  some  places  it  is  one  penny  in  the 
pound,  in  others,  sixpence  for  every  pack  or 
bale,  or  otherwise,  according  to  the  custom 
of  the  place. 

PRIMATE,  an  archbishop;  a  chief  ecclesi- 
astic. 

PRIMARTA  ECCLESIA,  the  mother-church. 

PRIMARY  CONVEYANCES,  original  con- 
veyances;  they  are — 

1.  Feoffments, 

2.  Grants. 
.    3.  Gifts. 
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4.  Leases. 

5.  Exchanges. 

6.  PariitioQS. 

PRIMER  FINE.  On  suing  oat  the  writ  or 
praeipe,  called  a  writ  of  covenant,  there 
was  due  to  the  Crown,  by  ancient  preroga- 
tive, a  primer  fine,  or  a  noble  for  every  five 
marks  of  land  sued  for ;  that  was,  one-tenih 
of  the  annual  value. 

PRIMER  SEISIN,  a  feudal  burthen,  only 
incident  to  the  king's  tenants  f»  capite, 
and  not  to  those  who  held  of  inferior  or 
mesne  lords.  It  was  a  right  which  the  king 
had,  when  any  of  his  tenants  tn  aqnte  died 
seised  of  a  knight's  fee,  to  receive  of  the 
heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  land,  if  thev  were  in 
immediate  possession  ;  and  half  a  year's 
profits,  if  the  lands  were  in  reversion,  ex- 
pectant on  an  estate  for  life.  It  was  inci- 
dent to  socage  tenants  t'ti  capite^  as  well  as 
those  who  held  by  knight-service.  It  is, 
however,  abolished  by  12  Car.  II.,  c.  24. 

PRIMER  SERJEANT,  the  Queen's  first  ser- 
icant  at  law 

PRIMICERIUS,  the  first  of  any  degree  of 
men. 

PRIMITI^,  the  first  fruiu  which  were  pre- 
sented to  the  god^  by  the  ancients ;  also,  the 
products  of  a  living  the  first  year  after  avoid- 
ance, which  formerly  were  taken  by  the 
Crown. 

PRIMO  BENEFICIO,  the  first  benefice  in 
the  Sovereign's  gift. 

Prima  earculienda  est  verbi  r/f,  ne  sermonis  vitio 
o^iruetur  oratio^  eive  lew  tine  argumenth, 
Co.  Lit.  68. — (The  force  of  a  word  is  to  be 
especially  examined,  lest  by  the  fault  of  the 
diction  the  sentence  is  destroyed  or  the  law 
be  without  arguments.) 

PRIMOGENITURE,  seniority,  eldership,  state 
of  being  first-born ;  the  title  of  an  elder  son 
in  right  of  his  birth. 

The  ri)(ht  of  primogeniture  was  not  ac- 
knowledged by  the  Romans;  sons  and 
daughters  all  shared  equally  the  property  of 
their  parents.  In  France,  until  the  reign  of 
Capet,  even  the  kingdom  was  subject  to 
division  amongst  the  sons.  In  England,  the 
custom   of   gavelkind   is  almost  the  only 

-  instance  of  opposition  to  this  rule  of  heri- 
taire. 

PRINCE  [prtiic^,  Lat.],  a  sovereign,  a  chief 
ruler,  ruler  of  whatever  sex.  **  Queen 
Elizabeth,  a  prince  admirable  above  her  sex 
for  her  princely  virtues."    Camden, 

Princepg  ei  retpubiica  est  Jutid  cauMd  potgunt 
rem  meam  auferre,  12  Co.  13.— (The  prince 
and  the  republic,  in  a  just  cause,  cannot  take 
away  my  property.) 

Princeps  mnvuU  domesiicoi  militei  guam  siipen- 
diarioi  bellicis  npptmere  catibui,  Co.  Lit.  69. 
—(A  prince,  in  warlike  chances,  had  rather 
emplny  domestic  than  foreign  troops.) 

PRINCE  OF  WALES,  the  heir-apparent  to 
the  Crown ;  he  is  created  Earl  of  Chester, 
and  being  the  Sovereign's  eldest  son,  he  is, 
by  inheritance,  Duke  of  Cornwall  (during  the 
life  of  the  Sovereign),  without  any  new  cre- 
ation. 


PRINCES  OF  THE  ROYAL  BL(X)D,  the 
younger  sons  and  daughters  of  the  Sove- 
reign, and  other  branches  of  the  royal 
family,  who  are  not  in  the  immediate  I'uie 
of  succession. 

PRINCIPAL,  ahead,  a  chief;  also,acapha] 
sum  of  money  placed  out  at  interest ;  ako, 
an  beir-lonm,  mortuary,  or  corse-present. 

PRINCIPAL  AND  ACCESSARY.  I.  Pris- 
cipals  in  offences  are  of  two  degrees ;  (a)  of 
the  first  degree,  as  the  actual  perpetrators 
of  the  crime;  (b)  of  the  second  degree, 
those  who  are  present,  aiding  and  abetting 
the  fact  to  be  done. 

2.  Accessaries  are  not  the  chief  actors  io 
the  offence,  nor  present  at  its  performaoce, 
but  are  in  some  way  concerned  therein, 
either  before  or  after  the  fact  commiUc<i. 
See  Ac  CESS  ART. 

PRINCIPAL  AND  AGENT,  he  who  beinjf 
competent  and  sm  juris  to  do  any  act  for  bis 
own  benefit  or  on  bis  own  account,  enplojs 
another  person  to  do  it,  is  called  the  prin- 
cipal, constituent,  or  employer,  and  he  who 
is  thus  employed  is  called  the  agent,  attorney, 
proxy,  or  delegate  of  the  principal,  constitn- 
ent,  or  employer.  The  relation  thus  created 
between  the  parties  is  termed  an  agentr. 
The  power  thus  delegated  is  called  in  law  an 
authority.  And  the  act,  when  performed,  is 
often  designated  as  an  act  of  agency  orprocs- 
ration.    Story  on  Agency,  2. 

PRINCIPAL  CHALLENGE,  a  species  of 
challenge  to  jurors  for  suspicion  of  par- 
tiality. It  Ukes  place  where  the  cause  as* 
signed  carries  with  it  primd  fade  etident 
marks  of  suspicion,  either  of  malice  or  of 
favour. 

PRINCIPAL  AND  SURETY.      Sec  Gca- 

RANTT. 

Pnneipalii  debet  semper  escuti  antiquam  pene- 

niatur  ad  Jldei  jtutorei,    2  Inst.  19.— (The 

principal  should  always  be  examined  before 

he  come  to  the  jusiores  Jldei.) 
Principiadata  sequuntur  concomitantia, — (Gifen 

principles  follow  their  concomitants.) 
Principia  probant,  ncn  probantur,    3  Co.  40,— 

(Pnnciples  prove  they  are  not  proved.) 
Principiii  o^to.— (Oppose  principles.) 
Principiomm  non  est  ratio.    2  fiuls.  239.— 

(Of  principles  there  is  no  rule.) 
Prineipis    benefidum    debet    esse    mansvTMm. 

Jenk.  Cent.  138.— (The  benefit  of  a  prioce 

ought  to  be  lasting.) 
Prindpis  patrimonium  semper  furoralUe  fdt  la 

omni  republied.    2  Inst.  272.— (The  psin- 

mony  of  a  prince  was  al%vays  favourable  in 

every  commonwealth.) 
Prindpium  est  potissima   purs  evjutqite  rei. 

10  Co.  49.-  (The  prindple  of  anything  is 

its  most  powerful  part.) 
PRINTING,  the  art  or  process  of  impressmf 

letters  or  words;  typography.   The  sututes 

relating  to  this  subject   are  39  Geo.  Uu 

c.  79,  amended  by  61  Geo.  III.,  c.  65,  smO 

2  &  3  Vict.,  c.  12.  ^    . 

PRIOR,  chief  of  a  convent,  next  in  dignity  to 

an  abbot. 
Prior  tempore  potior  jure. --^t  who  is  first  « 

time  is  preferred  in  law.) 
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TRfORITY,  an  antiquity  of  tennre  in  compari* 
son  of  another  leas  ancient ;  also,  that  which 
is  before  another  in  order  of  time. 

PRISAGE  or  BUTLERAGE,  a  custom 
where i>y  the  prince  challenges  out  of  every 
hark  la<len  with  wine,  two  tons  of  wine  at  his 
own  price,  aholished  by  51  Geo,  /lf.<,  c.  15; 
also,  that  share  which  belonfr«  to  the  Sove- 
reign or  admiral  out  of  such  merchandizes 
as  are  takeu  at  sea,  by  way  of  lawful  prize, 
which  is  usually  a  tenth  part. 

PRISO,  a  prisoner  taken  in  war. 

PRISON,  a  place  of  confinement  for  the  safe 
custody  of  persons,  in  order  to  their  answer- 
ifi^  Bttv  action,  civil  or  criminal ;  a  ^aol. 

PRISONER,  one  who  is  confined  in  hold.  A 
prisoner  on  matter  of  record  is  he  who, 
being  present  in  court,  is  by  the  court  com- 
mitted  to  prison ;  a  prisoner  on  arrest  is 
one  apprehended  by  a  sheriff  or  other  law- 
ful oflicer. 

Pr'nti  vitiit  iahoravtmus  nunc  legihut,  4  Inst. 
76. — (We  'laboured  first  with  vices,  now 
with  laws.) 

PRIVATE  ACT  OF  PARLIAMENT.  See 
Act  of  Parliament. 

PRIVATEERS.    See  Lbttbr  of  Marqub. 

PRIVATION,  a  taking  away  or  withdrawing  ;. 
ao  abbreviation,  by  aphaeresi:»,  of  the  word 
(/eprtra/iofi. 

Privntio  prafupponit  hnditam.  2  Rol.  Rep. 
419.— (A  deprivation  pre-supposes  a  pos- 
session.) 

Privatum  commodum  publico  eedir.  Jenk.  Cent. 
223, — (Private  good  yields  to  public.) 

Pmntum  incommodum  publico  bono  pematur, 
Jenk.  Cent.  85. — (Private  loss  is  compen- 
sated by  public  g'ood.) 

PRIVBMENT  ENSIENT,  pregnancy  in  its 
earlier  stages. 

PRIVIES,  thuae  who  are  partakers  or  have 
an  interest  in  any  action  or  thing',  or  any 
relation  to  another.  They  aVe  of  five  kinds : 

1.  Privies  of  blood,  such  as  the  heir  to 
the  ancestor. 

2.  Privies  In  representation,  as  executors, 
administrators  to  the  deceased. 

3.  Privies  in  estate,  between  grantor  and 
grantee,  lessor  and  lessee,  &c. 

4.  Privies  in  respect  of  contract,  are  per- 
sonal privities,  and  extend  only  to  the  per- 
sons of  the  lessor  and  lessee. 

5.  Privies,  in  respect  of  estate  and  con- 
tract, as  where  the  lessee  assigns  his  inte- 
rest, out  the  contract  between  the  lessor 
atwl  lessee  continues,  the  lessor  not  having 
accepted  of  the  assignee. 

PRIVILEGE,  an  exemption  from  some  duty, 
liurtben,  or  attendance,  to  which  certain 
persons  are  entitled,  from  a  supposition  of 
law,  that  the  staiions  they  fill,  or  the  offices 
they  are  engaged  in,  are  such  aa  require  all 
their  care;  tlMt,  therefore,  without  this  in- 
dul^oce,  it  would  be  impracticable  to  exe- 
cute such  offices  to  that  advantage  which 
the  public  good  requires. 

It  is  either  personal,  which  is  granted  to  a 
person  either  againat  or  beyond  the  course 
ttf  the  common  law  in  other  cases,  as  privi- 


lege of  Parliament,  or  real,  which  is  grantecf* 
to  a  place,  as  to  the  universities,  that  none 
of  either  may  be  culled  to  Vtrestmioster  Hall 
on  any  contract  made  within  their  own  pre- 
cincts,  or  prosecuted  in  other  courts. 

PRIVILEGE,  ioril  of,  a  process  to  enforce  or 
maintain  a  privilege. 

PRIVILEGED  DEBTS,  debts  which  an 
executor  may  pay  in  preference  to  all  others, 
such  as  sick-bed  and  funeral  expenses, 
mourning,  servants*  wHges,  &c. 

PRIVILEGED  VILLENAGE,  villein  socage: 
whirh  see. 

PRIVILEGIA  or  LAWS,  ex  post  facto,  laws 
which  are  enacted  after  an  action  is  com- 
mitted, and  the  legislature  then,  for  the  first 
time,  declares  it  to  have  been  a  crime,  and 
indicts  a  punishment  upon  the  person  who 
has  committed  it. 

Of  such  laws,  tbe  great  Roman  orator 
thus  speaks: — Velant  leg-cs- tacmtns\  vftani 
duodecim  tftbulas,  leges  privntis  hhmittibus 
irrogari  j  id  enim  est  privilegium.  Nemo  un^. 
guam  tulit,  nihil  est  cruHeliun,  nihil  perniciO' 
sius,  nihil  quod  minus  httio  cicitus  ferre 
possit, 

Privilegia  qua  revern  sunt  in  prtBJudicium 
reipublicis,  magis  tnmen  habent  sptciosa 
frontispicia,  et  boni  puhlici  prtBtextum,  quum 
bones  et  legates  concetsionet :  sed  prmtextu 
liciti  non  debet  admitti  itlicitum.  1 1  Co.  85. 
—(Privileges  which  are  truly  in  prejudice  of 
public  good,  have  however  a  more  specious 
front  and  pretext  of  pulrlic  good,  tlian  good 
and  legal  grants  :  but,  under  pretext  of  le- 
gality, that  which  is  illegal  ought  not  to 
be  admitted.) 

PRIYILEGIUM  CLERIC  ALE,  the  benefit  of 
clergy,  which  is  abolished hyj IkS  Geo. IV., 
c.  28. 

PRIVILEGIUM, proper/yprop/er,  a  qualified 
property  in  animals  ferae  natura,  i.  e.,  a 
privilege  of  hunting,  taking,  and  killing 
them,  in  exclusion  of  others. 

Prioilegium  est  beneflcium  personals  et  extin- 
guitur  cum  pereond.  3  Buls.  8. — (A  privilege 
is  a  personal  benefit,  and  dies  with  the  per-^ 
son.) 

Privilegium  eat  quasi  privata  lex.  2  Buls.  189. 
— (Privilege  is,  as  it  were,  a  private  law.) 

Privilegium  non  valet  contra  rempubiicam. 
Bac.  Max.  25.  —  (A  privilege  avails  not 
aeainst  public  good.) 

PRIVITY,  relationship,  friendly  connection, 
admitted  to  participation  of  knowledge.  See 
Privies. 

PRIVY  [prir/,  Fr.],  partaking  or  having  an 
interest  in  any  aciitm  or  thing. 

PRIVY  COUNCIL,  the  council  of  state  held 
by  the  Sovereign  with  her  councillors  to 
concert  matters  for  the  public  service,  and 
for  the  honor  and  safety  of  the  realm. 

The  royal  will  is  the  sole  constituent  of  a 
privy  councillor ;  and  this  also  regulates 
their  number,  which  is  indefinite.  It  is 
summoned  on  a  warning  of  forty-four  hours, 
and  never  held  without  the  presence  of  a 
Secretary  of  State;  the  junior  delivers  his 
opinion  first,  and  the  Sovereign,  if  present*. 
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last;  It  U  ili88ol?ed  sU  months  after  the  de- 
mue  of  the  Crown,  unless  sooner  determined 
l»y  the  successor. 

PRIVV  C0UNC1LTX)RS,  the  Sotereign's 
adfisers.  They  are  made  by  the  royal  no- 
mination, without  either  patent  or  grant; 
and  on  talcing  the  necessary  oaths,  they 
become  immediately  privy  coancillors  during 
the  life  of  the  Siovereign  that  chooses  them, 
but  subject  to  removal  at  the  royal  discre- 
tion. 

Their  duties  are:  Ist,  to  advise  the  Sove- 
reign according  to  the  best  of  their  cunning 
and  discretion ;  2d,  lo  advise  for  the  Sove- 
reign's honor  and  good  of  the  public,  wiib- 
out  partiality,  through  affection,  love,  meed, 
doubt,  or  dread;  to  keep  the  Sovereign's 
counsel  secret ;  4th,  to  avoid  corruption ; 
5th,  to  help  and  strengthen  the  execution 
of  what  shall  be  there  resolved ;  6th,  to 
withstand  all  persons  who  would  attempt 
the  €*outrary;  and,  7th,  to  observe,  keep, 
and  do  all  that  a  true  and  good  councillor 
ought  to  do  to  his  Sovereign.  2  Step.  Com* 
481. 

PRIVY  C0\5^C\U  judicial  dfrnmittte  of  the. 
See  Judicial  Coaiiiittbb  of  tbb  Priyt 
Council. 

PRIVY  PURSE,  the  income  set  apart  for  the 
Sovereign's  personal  use.    See  Civil  List. 

PRIVY  SBAL,  a  seal  which  the  Sovereign 
uses  to  such  grants  or  things  which  pass  the 
Great  Seal.  As  to  the  officers  connected 
with  this,  see  2  Wm.  IV.,  c.  49.  See  G&sat 
Seal. 

PRIVY  SIGNET,  the  Sovereign's  privy  seal, 
which  is  always  in  the  custody  of  the  princi- 
pal Secretary  of  State.  Grants  or  letters 
patent  are  sealed  with  it. 

PRIVY  TITHES,  small  tithes. 

PRIVY  VERDICT,  when  the  Judge  has  left 
or  adjourned  the  court,  and  the  jury  being 
agreed,  in  order  to  be  delivered  from  their 
confinement,  obtain  leave  to  give  their  ver- 
dict privily  to  the  Judge  out  of  court ;  but 
if  the  Judge  have  adjourned  the  court  to  his 
own  lodging?,  and  there  receives  the  verdict, 
it  is  a  public  and  not  a  private  verdict. 
Privy  verdicts  are  now  wholly  disused. 
3  BL  Com.  377. 

PRIZE  COMMISSION.  See  Admiralty 
Court. 

PRO  [for  or  in  respect  of],  in  the  grant  of  an 
annuity  ^ra  consilio,  showing  the  cause  of 
a  grant  amounts  to  a  condition;  but  in  a 
feoffment  or  lease  for  life,  &c.,  it  ii  the 
consideration,  and  does  not  amount  to  a 
condition ;  for  the  state  of  the  land  by  the 
feoffment  is  executed,  and  the  grant  of  the 
annuity  is  executory.    Plowd,i\2. 

PROAVUS,  a  great  grandfather. 

Proffandi  nece$tUai  incumOii  Hit  ^ui  agii,'^ 
(The  necessity  of  proving  lies  upon  him 
who  brini(s  the  charge.) 

PROBATE,  official  proof,  especially  that  of  a 
will. 

This  is  done  by  the  executor  before  the 
ordinary,  and  is  either  in  common  form, 
which  is  only  upon  the  executor's  own  oath 


before  the  ordinary  or  his  surrosaie,  or  per 
tettee,  in  more  solemn  form  of  law,  in  ca<e 
the  validity  of  the  will  be  disputed.  When 
the  will  is  so  proved,  the  original  most  be 
deposited  in  the  registry  of  the  ordinary, 
and  a  copy  thereof  on  parchment  is  made 
out  under  the  seal  of  the  ordinary,  sad 
delivered  to  the  executors,  together  with  a 
certificate  of  its  having  been  proved  before 
him,  all  which  together  is  uatully  styled  the 
probate,    2  Step.  Com.  237. 

PROBATION,  proof,  evidence,  testimony. 

PROBATIONER^  one  who  ia  upon  trial. 

Probationes  debent  eue  emdeniee,  sciL  per- 
smeuee  ei  facile*  inieUigL  Co.  Lit.  283.— 
(Proofs  ought  to  be  evident,  to  leit,  penpi* 
cuous  and  easily  understood.) 

PROBATOR,  an  examiner;  an  accuser  or 
approver,  or  one  who  imdertakes  to  prore  i 
crime  charged  upon  another. 

PROBATUM  EST  (it  is  tried  or  proved}. 

PROCEDENDO,  a  writ  which  issues  out  if 
the  common  law  jurisdiction  of  the  Cosrt  of 
Chancer?,  when  Judges  of  any  snbordiaitc 
court  delay  the  parties,  for  that  they  will  not 
give  judgment  either  on  the  one  side  or  oo 
the  other,  when  they  ought  so  to  do.  In 
such  a  case,  a  writ  of'proeedendo  adJMdieum 
shall  be  awarded,  commanding  the  inferior 
court  in  the  Queen's  name  to  proceed  to 
give  judgment,  but  without  specifying  any 
particular  judgment;  for  that,  if  errooeoes, 
may  be  set  aside  by  writ  of  error  or  fibe 
judgment ;  and  upon  further  neglect  or  r^ 
fusal,  the  Judges  of  the  inferior  coortnif 
be  punished  for  their  contempt  by  writ  of 
attachment,  returnable  in  the  coarts  it 
Westminster.  It  also  Ilea  where  aa  actioa 
has  been  removed  from  an  inferior  to  i 
superior  court  by  habeae  corpue,  eertkreri, 
or  any  like  writ,  and  it  appears  to  the  sope- 
rior  court  that  it  was  removed  on  iosoffi- 
cient  grounds.  A  suit  once  so  remanded,  ibiil 
never  afterwards beremoved  before  jodgmeot 
in  any  court  whatever.    21  •/ire.  1,  c.  23. 

PROCEDENDO  ON  AID  PRAYBR.  If 
one  pray  in  aid  of  the  Crown  inareslsctioD, 
and  aid  be  granted,  it  shall  be  awarded  (hat 
he  sue  to  the  Sovereign  in  Chancery,  ud 
the  justices  in  the  Common  Pleas  shall  staf 
until  this  writ  of  proeedemdode  hqaeti  wot 
to  them.  So  also  on  a  personal  actioik  .V. 
N.  B.  342. 

PROCEEDS,  the  sum,  amount,  or  vslue  of 
goods,  &c.,  sold  or  converted  into  Doner. 

PROCESS.  It  is  largely  taken  for  sll  (he 
proceedings  in  any  action  or  proiecsiioD, 
real  or  personal,  civil  or  criminal,  froo  the 
beginning  to  the  end ;  strictly,  the  sasiaMni 
by  which  one  is  cited  into  » court,  becaoie 
it  is  the  beginning  or  principal  part  thefcof 
by  which  the  rest  is  directed.  -  BrH.  138. 

At  common  law  the  superior  ^^J^^ 
Westminster,  in  personal  actions,  differed 
greatly  before  the  Uniformity  of  Proens 
Act,  in  their  modes  of  process,' and  even  tin 
same  court  admitted  a  considerabls  vsrk^ 
of  methods,  according  to  the  circoosiw^ 
of  the  case. 
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The  farieties  u  to  process  in  personal 
actioiifl  nay  be  siminiea  up  thas :— in  each 
of  ihe  Gonrts,  the  proceeding  a^inst  attor- 
niei  and  officers— in  the  Queen's  Bench 
and  Exchequer,  that  against  prisoners  also, 
— vrai  by  bUl  withont  process  i  and  in  other 
esses,  their  processes  or  modes  of  commenc- 
ing the  suits  were  as  follows  :— 
In  the  Queen's  Bench. 
By  original  :— 

Onginai  writ  adapted  to  the  action. 
BfbiUt-. 

lAt^mentofpri.P-^1'-^^^ 
n\tgp       .       .     I  o  fQ^^  bailalile. 


2.BinofMiddle«x{J:gJJ«»J|;„^ 

{I: 


3.  Latitat 


1.  Bailable. 
Not  bulable. 
4.  Bill  and  summons. 

In  the  Common  Pleas. 
By  ori^nal  :— 

1.  Original  writ  adapted  to  the  action. 

2.  Original  writ  quare  elnutum  fregii. 

3.  Common  capias    {J;  SS^blSable. 
By  bill  :— 

1.  Attachment  of  privilei^e. 

2.  Bill  and  summons. 

In  the  Exchequer  of  Pleas. 

1.  Fenire  ad  respondendum. 

2.  Subptemt  ad  reipondendum. 

3.  Qao  minus  capias, 

4.  P'enire  of  privilege. 

5.  Capias  of  privilege. 

6.  Bill  and  summons* 

Is/  Cam,  Law  Rep.  74. 

The  process  now  for  the  commencement 
of  sil  personal  actions,  except  replevin,  is 
the  same  in  all  the  courts,  and  is  called  a 
writ  of  summons.  \  S^2  Fid,,  c,  110.  The 
three  real  actions  are  commenced  by  ori- 
^nal.  The  mixed  action  of  ejectment  is 
commenced  by  declaration  and  notice  10  ap- 
pear. 

The  ordinary  process  prayed  for,  in  CAon- 
eery  suits,  m  a  writ  of  subposna,  which  le- 
qnires  the  defendant  to  appear  and  answer 
the  bill  on  a  certain  day.  In  the  case  of 
privilege  of  peerage,  a  letter  missive,  re- 
questing the  defendant  to  appear  and  answer 
the  bill,  is  first  prayed,  and  on  his  default  the 
prayer  of  a  smApcena, 

The  mode  01  commencing  an  ecclesiastical 
suit,  and  brtnpni^  the  parties  before  the 
court,  is,  by  process,  called  a  citatum  or 
Bumroons,  containing  the  name  of  the  Judge, 
tlte  plaintiff  and  defendant,  the  cause  of 
complaint,  and  the  time  and  place  of  ap- 
pearance. This  citation,  in  ordinary  cases, 
is  obtained,  as  a  matter  of  course,  from  the 
registry  of  the  court,  and  under  its  seal ; 
but  in  special  cases  the  facts  are  alleged  in 
what  is  called  an  act  of  court,  and  upon 
those  facts  the  Judge  or  his  surrogate  de- 
crees the  party  to  be  cited;  to  which,  in 
certain  cases,  is  added  an  intimation  :  and  if 
the  party  do  not  appear,  or  appearing,  do  not 
show  caose  to  the  contrary,  the  prayer  of 


the  plaintiiT  set  forth  in  the  decree  will  be^ 
granted. 

In  criminal  causes,  if  the  offender  be  not 
in  custody  before  indictment,  the  process 
for  treason,  felony,  or  misdemeanour,  is 
capias  to  bring  him  before  the  court.  But 
in  misdemeanours  it  is  also  the  practice, 
upon  an  indictment  found  during  the  ses- 
sions or  assizes,  to  issue  a  bench-warrant, 
signed  by  a  Judge  or  two  justices  of  the 
peace,  to  apprehend  the  offender. 

PROCBSSUM  CONTINUANDO,  a  writ  for 
the  continuance  of  process  after  the  death 
of  the  chief  justice  or  other  justices  in  the 
commission  of  oyer  and  terminer,     Reg,. 
Griff.  128. 

Processus  legits  est  gravis  vejtatio:;.  esecatio 
Ugis  eoronat  opus,  Co.  Lit.  289. — (The 
process  of  law  is  a  heavy  vexation;  the 
execution  of  the  law  crowns  the  labour.) 

Processus  derivalur  h  procedendo,  ab  originali 
ad  Jtnem.-^ProceBS  is  derived  from  proee^ 
dendo,  proceeding  from  the  beginning  to  the 
end.) 

PROCHBIN  AMY  [proaimus  amicus^,  the 
next  friend  or  next  of  kin  to  a  child  in  his 
nonage,  who  in  that  respect  is  allowed  to 
deal  for  the  infant  in  the  management  of  his 
affairs ;  as  to  be  his  guardian  if  he  hold  landt 
in  socage,  and  in  the  redress  of  any  wrong 
done  to  him.    See  Nbxt  Friend. 

PROGHEIN  AVOIDANCE,  a  power  to  pre- 
sent  a  minister  to  a  church  when  it  shall 
become  void. 

PROCHRONISM  M»»wf,  Gk.,  anterior], 
an  error  in  chronology ;  a  dating  a  thing 
before  it  happened. 

PROCLAMATION,  publkation  by  authority  ^ 
a  notwc  publicly  given  of  anything.  As  to 
royal  proclamations,  see  1  Bdw.  vl.,  c.  12. 
Proclamation  is  used  particularly  in  the 
beginning  or  calling  of  a  court,  and  at  the 
discbarge  or  adjourning  thereof,  for  the 
attendance  of  persons  and  dispatch  of  busi- 
ness. 

As  to  the  writ  of  proclamation  in  out- 
lawry, see  Outlaw RT. 

PROCLAMATION  OF  REBELLION,  a  writ 
whereby  a  man  not  appearing  upon  his  sub'- 
pmna,  or  an  attachment  in  Chancery,  is 
reputed  and  declared  a  rebel  if  he  render  not 
himself  by  the  day  assigned.  It  is  abolished 
by  Orders,  26fA  August,  1841,  danse  vi. 

PROCLAMATION  OF  RECUSANTS,  a 
proceeding  whereby  such  persons  nese 
formerly  convicted  on  their  non-appearance 
at  the  assizes.    29  J^lisr.,  c.  6;  3  Jac.  L, 

c.  4. 
PROCLAMATIONS,  Jine  with.  To  render  a 
fine  more  universally  public  and  less  liable 
to  be  levied  by  fraud  or  covin,  it  was  directed 
by  4  Hen.  VIL,  c.  24  (in  confirmation  of  a 
previous  statute),  that  a  fine  after  engrossing 
should  be  openly  and  solemnly  read  and 
proclaimed  in  court  (during  which  all  pleas 
should  cease)  sixteen  times,  viz.,  four  times 
in  the  term  in  which  it  was  made,  and  four 
times  in  each  of  the  three  succeeding  terms, 
which  was  reduced  to  once  in  each  term  by 
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31  Eliz.y  c.  2,  and  these  proclamations  were 
endorsed  on  the  record.  Abolished  by  3  &  4 
Wm.  IV.,  c.  74. 

PROCLAMATOR,  an  officer  of  the  Court  of 
Common  Pleas. 

PRO  CONFBSSO,  where  a  bUl  is  filed  in 
Chancery,  to  which  the  defendant  does  not 
answer,  the  matter  contained  in  the  bill  shall 
be  taken  as  if  it  were  confessed  by  defen- 
dant.   See  CoNFEsso,  bill  takbn  pro. 

PROCONSULES,  justices  in  eyre.     CoweU. 

PROCTOR  {^procurator,  Lat.],  a  manager  of 
another  person's  affairs ;  also,  a  species  of 
constable  in  our  universities. 

Proctors  in  the  ecclesiastical  courts  dis- 
charge duties  similar  to  those  of  solicitors 
and  Bttornies  in  other  courts.  In  order  to 
entitle  a  person  to  be  admitted  a  proctor  to 
practise  in  the  Court  of  Arches,  it  is  re- 
quired that  he  shall  have  served  a  clerkship 
of  seven  years,  under  articles,  with  one  of  the 
thirty-four  senior  proctors,  who  must  be  of 
five  years'  standing,  and  who,  by  the  rules 
of  ihe  court,  is  prohibited  from  taking  a 
second  clerk  until  the  first  shall  have  served 
five  years ;  except  in  the  event  of  the  death 
of  a  proctor  to  whom  a  clerk  may  have  been 
articled  before  the  completion  of  his  clerk- 
ship. In  this  case  any  other  of  the  thirty- 
four  senior  proctors  may  take  sucli  clerk 
for  the  remainder  of  the  term,  although  he 
himself  may  at  the  same  time  hare  a  clerk 
of  less  than  five  years'  standing.  Before  a 
clerk  is  permitted  to  be  articled,  he  Is  re- 
quired to  produce  a  certificate  of  his  having 
made  reasonable  progress  in  classical  edu- 
cation. 

When  the  term  of  seven  years  is  completed, 
the  party  is  admitted  a  notary  by  a  faculty 
from  the  Archbishop  of  Canterbury ;  a  peti- 
tion is  then  presented  to  his  grace,  accom- 
panied by  a  certificate,  signed  by  three 
advocates  and  three  proctors,  that  the  party 
applying  to  be  admitted  has  served*as  articled 
clerk  to  a  proctor  of  the  court  for  the  full 
term  of  seven  years.  If  this  certificate  be 
approved,  the  archbishop  issues  his  fiat,  and 
a  commission  is  directed  to  the  Dean  of  the 
Arches,  by  whom  the  party  is  admitted, 
under  the  title  of  a  supernumerary,  with 
similar  ceremonies  to  .those  observed  on  tiie 
admission  of  an  advocate.  They  appear  in 
court  in  black  stuff  gowns. 

PROCTORS  OF  THE  CLERGY,  thev  who 
are  chosen  and  appointed  to  appear  for  ca- 
thedral or  other  collegiate  churches  ;  as  also 
for  the  common  clergy  of  every  diocese  to 
sit  in  the  convocatiou-house  in  the  time  of 
Parliament. 

PROCURATION,  money  which  parish  priests 
pay  yearly  to  the  bishop  or  archdeacon, 
ratione  viiiiationhj  these  are  also  called 
proxies,  and  it  is  said  that  there  are  three 
sorts— rff /ion tf  visiiationis,  comueiudinU,  et 
pacti.     Hardr,  180. 

Bills  of  exchange  may  be  drawn,  accepted, 
or  endorsed  by  procuration,  i.e,,  by  an 
acrent  who  baa  an  authority  for  such  a  pur- 
pose. 


PROCURATION  FEE,  atom  of  monev  takes 
by  scriveners  on  effecting  loans  of  moaey. 

A  solicitor  for  a  mortgagee  may  tike 
procuration  money  on  a  loan  by  my  of 
mortgage,  so  that  no  more  than  five  shiliisp 
per  cent,  be  taken.  If  more  be  taken,  tlK]Mny 
is  liable  to  forfeit  201.,  and  shall  suffer  impn- 
sonment  for  half  a  year.  12  Amue,  a.  i,:. 
16,  §  2. 

Procuraiio  eU  eskibith  iumptuum  AMmrv- 
rum  facta  prt^latia,  qui  diaseetes  peragntdf, 
eccieshs  iutjectas  vuitant,  Dav.  1.— {[V»- 
cnration  is  the  providing  necessaries  ior  ik 
bishops,  who,  m  travelling  through  tber 
dioceses,  visit  the  chnrchea  subject  to  ibea.) 

Procurationem  adnertus  nulla  ewt  prtnehptn. 
Dav.  G.-— (Inhere  is  no  preacription  w^i&j& 
procuration.) 

PROCURATOR,  one  who  haa  a  charge  coe. 
roitted  to  him  bv  anv  person. 

PROCURATORES  ECCLESIiE  PaROCHI. 
ALI8,  churchwardens.    Purock.  Aiui^.iid. 

PROCURATORIUM,  the  inumtneut  bf 
which  any  person  or  commuaity  did  etat^ 
tute  or  delegate  their  proctor  to  represe2{ 
them  in  any  court  or  cause. 

PROCURATORY  OF  RESIGNATION,* 
proceeding  in  the  law  of  Scodaad,  br 
which  a  vassal  authorizes  the  fee  to  be  rN 
turned  to  his  superior,  either  to  rtaii 
the  property  of  the  superior,  in  which  ca.< 
it  is  said  to  be  a  resignation  nd  remanenliea, 
or  for  the  purpose  of  the  superior's  ^fia^ 
out  the  fee  to  a  new  vassal  or  to  the  faruifr 
vassal  and  a  new  series  of  heiri,  ivhicb  is 
termed  a  resignation  in  favour.  It  is  iDii^ 
gous  to  the  surrender  of  copyholds  iaEu;;- 
lund. 

PRODES  HOMINES,  the  barona  of  the  reals. 

PRODITION,  treason,  treachery. 

PRODITOR,  a  traitor.    Otaolete. 

PRODITORIE  (treasonably). 

Prmbenda  dicitur  a  pr^htmdo,  quia  prak^ 
aumlium  epiicopo.  4  Co.  7&. — (Aprel»eDd»7 
is  called  from  prteftendo,  because  he  p^^i 
assistance  to  the  bishop.) 

PROFANENESS,  irreverence  of  what  is  » 
cred. 

PROPER  [pro/erer,  Fr.],  lo  produce ;  an  oifcr 
or  endeavour  to  proceed  in  an  action ;  abo, 
the  time  appointed  for  the  accounts  oN§- 
cers  in  the  Exchequer,  which  was  tir^  * 
year.    3*4  fTm,  If^,,  e.  99,  §  2. 

PROFERT  IN  CURIA  (he  produces  in  conn), 
where  either  party  alleges  any  deed,  be  ii 
generally  obliged,  by  a  rule  of  pleading,  t«) 
make  prtfert  of  such  deed ;  that  is,  to  pn>- 
duce  it  in  cuart  simultaneously  wiih  tbe 
pleading  in  which  it  is  alleged.  This,  u 
the  days  of  oral  pleading,  %va8  of  course  as 
actual  production  in  court.  Since  ches,  is 
consists  of  a  formal  allegation  that  be  sbo«^ 
the  deed  in  court,  it  being,  in  fisct,  retii9<^ 
in  his  own  custody.  Step.  Ptead,  /••  ^ 
Over. 

PROFESSION,  calliug,  vocation,  knoaii  em- 
ployment; particularly  used  of  dinfii?* 
physic,  and  law. 

PROFIT  AND  LOSS,  the  gain  or  loss  arising 
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from  ((oods  bonirlit  or  iold,  the  former  of 
wliich,  in  book-keeping,  is  placed  on  the 
creditor's  side,  ihe  latter  on  the  debtor's 
siile.  Net  pruJU  is  the  gain  made  by  selling 
^00  Is  at  a  price  beyend  what  they  cost  the 
seller,  aod  beyoad  all  costs  and  charges. 

'ROFITS,  tha:  which  land  yields  in  the  shape 
of  rent,  issnes.  or  other  advantages:  also, 
•fain,  pecuniary  advantage. 

^ROflT^  MESNE.    See  Mesnji  Profit8. 

PROHIBITION,  a  writ  to  furbid  any  court  to 
proceed  in  any  cause  there  depending,  on  the 
^ii^^esiion  that  the  cognizance  thereof  be- 
ionirs  not  to  such  coort.  It  is  a  remedy 
provided  by  the  common  law  against  the 
encroachment  of  jurisdiction. 

This  writ  issues  not  only  out  of  the 
Queen's  Bench,  but  ai^o  the  Courts  of  Chan- 
cery, Exchequer,  and  Common  Pleas,  to  in- 
ferior courts  of  common  law,  ortothe  courts 
of  the  counties  palatine,  to  the  county  courts 
or  courts  baron,  or  to  the  courts  christian  or 
ecclesiastical,  the  university  courts,  the  Court 
of  Chivalry  or  the  Court  of  Admiralty,  when 
they  concern  themselves  with  any  matter  not 
withiti  their  jurisdiction,  or  where  they  trans- 
uress  the  bounds  prescribed  to  them  by  the 
laws  of  England.  If  either  the  Judge  or 
party  proceed  after  such  prohibition,  an 
atiachment  may  be  hsd  against  them  for 
contempt,  at  the  discretion  of  the  court  that 
awarded  it;  and  an  action  will  lie  against 
them,  to  repair  the  party  injured  in  damages. 
The  proceedings  to  obtain  this  writ  are  the 
following : — 

The  party  aggrieved  in  the  court  below, 
applies  to  the  superior  court,  setting  forth 
the  nature  and  cause  of  his  complaint,  in 
heing  drawn,  ad  aliud  eaamen,  by  a  juris- 
diction or  manner  of  process  disaliowed  by 
the  laws  of  the   kingdom,  and  this    used 
furmerly  to  be  done  by  filing,  as  o(  record,  what 
^vas  called  a  suggestion,  containing  a  formal 
statement  of  the  facts ;  but  now  by  1  Wm. 
IV.,  c.  21,  it  is  provided,  that  it  shall  not  be 
oeieodary  to    file  any  suggestion,  but  that 
ait  application  for  this  writ  may  be  made  by 
uthiluvits  only,  that  ii*,  in    the  way  of  an 
ordinary  motion,  by  a  rule  to  show  cause ; 
upoQ  which,  if  the  matter  alleged  appear  to 
tiie  court  to  be  suthcient,  the  writ  imme- 
diatRly  issues,  commanding  the  Judue  not 
til  hohl,  and  the  party  not  to  prosecute  the 
plea.  But  sometimes  ihe  point  may  be  too 
nice  and  doubtful  to  be  decided  merely  upon 
a  motion,  and   then  for  the  more  solemn 
di'tertiiination   of  the   question,    the   party 
applying  for  the  writ  is  directed  by  the  court 
to  declare  in  prohibition,  that  is,  to  deliver 
a  (ieclaratiun  agauist  the  other,  Mcttinir  forih 
la  a  concise  maiinerso  much  of  the  proceeding 
in  the  court  bflow,  as  may  be  necessary  to 
Miow  ihe  ground  of  the  application,  praying 
iltat  a  writ  may  issue ;  and  this  used  for- 
merly to  be  connected  with  an  allegation, 
that  ihe  party  sued  on  behalf  of  the  Crown, 
Q'i  well  as   of  himself,  and   of  a    suppo- 
fiUion  or  fiction  (which  was  not  traversable), 
that  the  defendant  had  proceeded  in  l|^e  suit 


below,  notivitlistanding  a  writ  of  prohibition. 
But  by  the.  statute  just  quoted,  the  use  of 
these  forms  is  now  expressly  ai)olished ;  and 
it  is  provided,  thHt  to  this  declaration  the 
party  defendant  may  demur,  or  plead  such 
matters  by  way  of  traverse  or  otherwise,  as 
may  be  proper  to  show  that  the  writ  ought  not 
to  issue,  and  conclude  by  praying  that  such' 
writ  may  not  issue ;  and  judgment  shall  be 
given  that  the  writ  do  or  do  not  issue,  as 
justice  may  require ;  and  the  party  in  %vhose 
favour  judgment  shall  be  given,  whether  ou 
nonsuit,  verdicr,  demurrer,  nr  otherwise, 
shall  be  entitled  to  the  costs  attending  the 
application  and  subseqirent  proceedings,  and 
have  judgment  to  recover  the  same ;  and  in 
rase  a  verdict  shall  be  given  for  the  party 
plaintitif  in  such  declaration,  it  shall  be  lawful 
for  the  jury  to  assess  damages,  for  which 
judgment  shall  also  be  given;  but  such 
assessment  shall  not  be  necessary  to  entitle 
the  pluntiff  to  costs.    3  Step.  Com,  685. 

Prohihetur  ne  qui$  fac'iat  in  suo  quod  nocere 
pouit  alieno  :  et  sic  utere  tuo  ut  nlienum  non 
ittdttt.  9  Co.  59. — (It  is  prohibited  for  any 
to  do  that  to  his  own  property  which  may 
injure  another's ;  and  so,  use  your  own  so  as 
you  do  not  hurt  another's.) 

PROHIBITIO  DE  VASTO,  DIRECTA 
PARTI,  a  judicial  writ  which  used  to  be 
addressed  to  a  tenant,  prohibiting  him  from 
waste,  pending  suit.  Reg,  Jud,  21 ;  Moor, 
917. 

PRO  INDIVISO  (as  undivided),  the  posses- 
sion or  occupation  of  lands  or  tenements 
belonging  to  two  or  more  persons,  whereof 
none  knows  his  several  portion ;  as  copar- 
ceners before  partition. 

PROLES,  proi^eny. 

Prolem  ante  mntrinvmium  natam,  ita  ut  post^ 
legitimamt  lex  civilii  et  auccedere  facit  in 
heerfditute  parentum :  sed  prolem ^  guam 
matrimonium  non  paiit  succet/ere  non  einit 
lea  Anglttrum,  tort.  c.  39. — (The  civil 
law  permits  both  the  oflfspring  born  before, 
and  the  offspring  born  after  marriage,  to  be 
the  heirs  of  their  parents ;  but  the  law  of 
the  /%ngles  does  not  sufler  the  offspring  not 
produced  by  the  marriage  to  succeed.) 

PROLOCUTOR,  the  foreman;  the  speaker  of 
a  convocation. 

PROLOCUTOR  OF  THE  CONVOCATION 
HOUlSE,  an  officer  chosen  by  ecclesiastical 
persons  publicly  assembled  in  convocation 
liy  virtue  of  the  Sovereign's  writ;  at  every 
Parliament  there  are  two  prolocutors,  one 
of  the  hii^her  bouse  of  convocation,  the 
other  of  the  lower  house ;  the  latter  of 
whom  is  chosen  by  the  lower  house,  and 
presented  to  the  bishops  of  the  higher  house 
as  their  prolocutor ^  that  is,  the  person  by 
wliom  the  lower  house  of  convocation  intena 
to  deliver  their  resolutions  to  the  lower 
house,  and  have  their  own  house  especially 
ordered  and  governed  ;  his  office  is  to  cause 
the  clerk  to  call  the  name;<  of  such  as  are 
of  that  house,  when  he  sees  cause,  to  read 
all  things  propounded,  gather  sudruges,  &c. 

PROMISE,  a  voluntary  engagement  fur  the 
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performance  or  non-performfmce  of  iomel 

•  particular  %h\ng,  which  may  be  made  either  I 
by  deed  or  withoat  deed,  ^whea  it  is  said  to 
)>e  by  parol :  promise  is  usnally  applied 
when  the  en^gement  is  by  parol  only,  for  a 
promise  by  deed  is  technically  called  a  cove* 
nanL 

PROMISSORY  NOTE,  a  written  enf^anre- 
roent  by  one  person  to  pay  another  person, 
therein  namea,  abeolateJiy  and  uncondition- 
ally, a  certain  snat  of  money  at  a  time  spe- 
cified therein,    ft  is  generally  nef^otiable  by 

.  being  paid  to  order  or  to  the  bearer,  for 
they  are  rarely  limited  to  be  payable  onlv  to 
a  particular  person  named  therein.  The 
person  who  makes  the  note  is  called  the 
maker,  and  the  person  to  whom  it  is  payable 
is  called  the  payee,  and  when  it  is  negotiated 
by  indorsement  by  the  payee,  he  is  cdled  the 
indorser,  an<l  the  person  to  whom  the  note 
is  transferred  is  the  indorsee.  Story's  Com. 
on  Prom,  Neies^  1  • 

PROMOTERS,  I  those  who  in  popular  and 
penal  actions  prosecute  offenders  in  their 
names  and  the  Queen's,  and  are  entitled  to 
part  of  the  fines  and  penalties  for  their 
pains. 

These,  among  the  Romans,  were  called 
futtdrvplaiores  or  ddatores  (pro  Lai.  to.  4d); 
in  English  also,  informers. 

Sir  Thomas  Smith  observes,  that  pro- 
rooters  belong  chiefly,  to  the  Excheauer  and 
Queen's  Bench.  My  Lord  Coke  calls  them 
turpidum  komimtm  genus.    5  Inst.  19 1 . 

PROMULGATION,  publication;  open  exhi- 
bition. 

PROOF>  evidence,  testimony,  convindng  to- 
ken, means  of  conviction. 

Braclon  says,  there  is  probatio  duplex  by 
witnesses  mod  voce,  and  probatio  moriua  by 
deeds,  writings,  &c.    See  Evidincb. 

PRO  PARTIBUS  LIBERANDIS,  an  ancient 
writ  for  partition  of  lands  bet%veen  coheirs. 
Reg,  Orig.  316. 

PROPER  FEUDS,  the  original  and  genuine 
fends  held  by  pure  military  service. 

PROPERTY,  the  highest  right  a  man  can 
have  to  anything,  l^ing  used  for  that  right 
which  one  has  to  lands  or  tenements,  goods 
or  chattels,  which  does  not  depend  on  an- 
other's courtesy. 

^  Property  is  of  three  sorts ;  absolute,  qua- 
lified, and  possessory. 

Property  in  real  property  is  acquired  by 
entry,  descent,  or  conveyance ;  and  in  per- 
sonal, by  many  ways,  but  mo^t  usually  by 
fifift,  or  bargain  and  sale* 

PROPERTY-TAX  ACTS.  See  Incomb- 
Tax  Acts. 

PROPHECIES.    See  Falsb  Prophbcibs. 

Propinguior  eaclndit  propinqyum  ;  propinquus 
remotum  /  et  remottu  remotiorem.  Co.  Lit. 
10. — (He  who  is  nearer  excludes  him  v^o 
is  near ;  he  who  is  near,  him  who  is  remote ; 
he  who  is  remote,  him  who  is  remoter.) 

PROPORTUM,  intent  or  meaning.     Coirett. 

PROPOSAL^  a  statement  in  writing  of  some 
special  matter  submitted  to  the  consider- 
ation of  one  of  the  Masters  of  the  Court  of 


Chancery,  pursuant  to  an  order  made  npoa 
an  application  eotparte,  or  a  decretal  order  of 
the  court.  1 1  is  either  for  maintenance  of  ao 
infant,  appointment  of  a  guardian,  placm(^  a 
ward  of  tlie  court  at  the  university,  or  io  tbe 
army,  or  apprentice  to  a  trade;  for  the 
appointment  of  a  receiver,  the  establishmeat 
of  a  charity,  &c. 
Propositio  indefimta  aquipoliet  umseneU,^ 
(An  indefinite  proposition  ia  equal  to  a 
general  one.) 
Pro  poisetsore  kabetmr  qui  tMo  injuriise  ink 
possidere.  Office  of  Exec  166.— (He  a 
counted  a  possessor,  who  by  fraud  or  iojory 
discontinues  to  possess.) 
PROPRIETARY,  he  who  has  a  proper^  is 

anything. 
Proprietas   verbtirum  est  smius  propritl^bm, 
Jenk.  Cent.  16.— (Propriety  of  words  is  tbe 
health  of  property.) 
PROPRIEIVVTE  PROBANDA,    <le,  awrit 
addressed  to  a  sheriff  to  try  by  an  iaqoeit 
in  whom  certain  property,  previoos  to  a 
distress,  subsisted.    llRciL  L.  316. 
Prmrietates  verborum  oteervansUr  sunt,   Jenk. 
Cent.  136.— (The  propertiea  of  words  are  to 
be  observed.)    * 
Propter  Jus  somgmms  dupiiemtum,  tarn  e^ptrU 
patris,  quam  est  parte  muiris,  dkitur  kmra 
prcpinquior  sorer,  quamfr«ter  dealii  ustre, 
3  Co.  41.— (On  account  of  the  double  rigbt  of 
blood,  as  well  on  the  part  of  the  father  is 
the  mother,  the  sister  is  called  the  sext 
heir,  rather  than  the  brother  by  another 
wife.)    But  see  Canons  of  iNHxaiTAiia. 
PRO  RATA  (in  proportion). 
PRO  RE  NATA  (for  the  existing  occasioB). 
PROROGATION,  proloogiug  or  puitin;  off 
to  another  day. 

A  prorogation  is  the  oontinnanee  of  tlie 
Parliament  from  one  session  to  another,  ts 
an  adioumment  is  continuation  of  tbe  ie»- 
sion  from  day  to  day. 
PR0SECUT1()\,  a  proceeding  either  bf  nj 
of  information  or  indictmenr,  in  the  criaisal 
courts,  in  order  to  put  an  offender  upos  Ibi 
trial. 
PROSTERNATION  [proatemo,  Lat.].  set  of 

casting  down. 
PRO  TANTO  (for  so  much). 
Proteciio  trakit  subjeoiionem,  et  suigeelk  pf' 
ieciienem.    Co.  Lit.  65.— (Protectioa  begt^ 
subjection,  subjection  protection.) 
PROTECTION,  defence,  shelter  from  evili 
especially  from    being   arrested ;  also,  •& 
immunity  granted  bv  the  Grown  to  a  cer- 
tain person  tQ  be  free  froas  suiu  at  ls» 
for  a  certain  time,  and  for  sonse  ressoaable 
cause  {  it  is  a  branch  of  the  royal  prer^ 
gaiive.    They  are  now  very  rarely,  if  enr, 
resorted  to. 
PROTECTIONIBUS,  ife,  the  statute  33  Bdw. 
J.,  Stat.  1,  allowing  a  challenge  to  be  aiteied 
a^rainst  a  protection,  &e.  ^ 

PROJECTOR  OF  THE  SETTLEMENT, 
the  person  appointed  by  the  Fines  and  Rmo- 
veries'  Act,  in  substitution  of  the  oM  tenant 
to  the  precipe,  whose  concurrence  lO  ba- 
ring estates  tail  in  remainder  is  required  u 
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onler  to  preterve,  vnder  ceitaio  modifiea^ 
tioni,  the  cootroul  of  tlie  ttnaot  for  life 
over  the  reiiiaiBder*in«o. 

It  18  therefore  enacteil,  by  §  22,  that  if,  at 
the  time  when  there  shall  be  a  tenant  in  tail 
aiuler  a  settlement,  there  shall  be  under  the 
same  settlement  any  estate  for  years  deter- 
minable on  a  life,  or  any  f^reater  estate  (not 
l>ein((  an  estate  for  years)  prior  to  the  estate 
tail,  then  the  o%nier  of  the  prior  or  first 
estate,  or  who  would  have  been  so  if  no 
ahsolate  disposition  thereof  had  been  made, 
shall  he  the  protector  of  the  settlement,  and 
shall,  for  the  purposes  of  the  act,  be  deemed 
the  owoer  of  such  prior  estate,  althouirh  the 
^ame  may  hare  been  charf^ed  or  encum- 
hered,  and  althoui;h  all  the  rents  be  ex- 
bansted  or  required  for  the  payment  of  the 
encumbrancea  on  such  prior  estate,   and 
altfaoaj(fa  such  prior  estate  may  hare  been 
absolutely  duposed  of  b?  the  owner,  or  by 
bis  bankruptcy  or  insolrency,  or  by  any 
other  act  or  default  of  such  owner.    An 
estate  by  the  courtesy  in  respect  of  the 
estate  tail,  or  of  any  prior  estate  created 
by  the  same  settlement,  is  to  be  deemed  a 
prior  estate;  and  a  resulting  use  or  trust  to 
or   for  the    settlor    is  to  be  deemed  an 
estate  under  the  same  settlement. 

Provisions  are  then  made  for  makinif  each 
owner  of  an  undivided  share  the  protector 
of  such  share,  so  that  if  there  are  two  per- 
sons tenants  in  tul,  each  may  alone  acquire 
(he  fee  in  hia  moiety  under  the  statute,  and 
for  making  the  hnsband  and  wife  the  pro- 
tector of  a  settlement,  where  she,  if  single, 
woqM  have  b«en  the  protector  in  respect  of 
a  prior  estate,  unless  her  estate  shall,  by  the 
settlement,  have  been  settled,  or  agreed  to 
i»e  settled,  to  ber  separate  use,  in  which  case 
she  alone  is  to  be  the  protector.  Except 
in  the  case  of  a  lease,  which  is  afterwards 
provided  for,  where  an  estate  is  limited  by  a 
settlement  by  way  of  confirmation,  or  where 
the  settlement  merely  has  the  effect  of  re- 
siorinsr  the  estate,  such  estate  is,  so  far  as 
regants  the  protector  of  the  settlement,  to 
1n!  deemed  an  estate  subsisting  under  such 
settlement. 

But  it  is  provided  (§  26),  that  a  lease  at  a 
rent  created  or  confirmed  by  a  settlement 
shall  not  make  the  owner  of  it  the  protect«ir, 
nur  shall  any  woman  in  respect  of  her  dower, 
nor  any  bare  trustee,  heir,  executor,  ndmi- 
Distratf>r,  or  assign,  be  the  protector  ($  2H). 
The  statute  protector  may  be  excluded  by 
the  settlor,  who,  by  the  settlement  creatin|( 
the  entail,  may  appoint  not  more  than  three 
persons  us  ease,  and  not  being  aliens,  to  be 
protector,  and  either  for  the  whole  or  any 
psrt  of  \hf  period ;  and  he  may,  by  means  of 
a  power  to  be  inserted  in  such  settlement, 
perpetuate,  during  the  whole  or  any  part  of 
the  period,  the  protectorship  in  any  pefson 
or  persons  (not  being  aliens)  whom  the  dor^ee 
shall  by  deed  appomt  in  the  place  of  any 
who  should  die  or  by  deed  relinquish  the 
office,  bnt  the  number  of  old  and  new  not 
to  eiceed  three.    The  deed  of  appointment 


is  required  to  be  enrolled  in  the  Court  of 
Chancery  within  six  calendar  months  after 
its  execution. 

The  act  preserves  to  a  bare  trustee,  under 
any  existing  settlement,  who  would  have  been 
the  proper  person  to  make  the  tenant  to  the 
pracipe,  the  ri^ht,  as  the  protector  of  such 
settlement,  during  the  continuance  of  the 
estate,  conferring  on  him  the  right  to  make 
the  tenant  to  the  prtBcipe, 

The  act  substitutes  the  Lord  Chancellor 
in  the  place  of  a  protector  who  shall  be  a 
lunatic ;  and  the  Court  of  Chancery  in  the 
place  of  a  protector  who  shall  be  convicted 
of  treason  or  felony ;  or  of  a  protector,  not 
being  the  owner  of  a  prior  estate,  who  shall 
be  an  infant,  or  where  it  shall  be  uncertain 
whether  he  be  living  or  dead.  The  Court  of 
Chancery  is  also  substituted  during  the  con- 
tinuance of  the  prior  estate,  where  the 
settlor  declares  that  the  person  who,  as 
owner  of  a  prior  estate  under  such  settle- 
ment, would  be  entitled  to  be  protector,  shall 
not  lie  such  protector,  and  dues  not  appoint 
any  protector  in  his  stead.  And,  also,  iu 
every  other  case  where  there  shall  be  tinder 
a  settlement,  a  prior  estate  sufficient  to  qua- 
lify a  protector,  and  there  shall  happen  to 
be  nq  protector,  the  Court  of  Chancery, 
during  the  continuance  of  the  prior  estate, 
is  to  be  the  protector. 

No  actual  tenant  in  tail  (f  34),  not  having 
the  remainder  or  reversion  in  fee  immedi- 
ately expectant  on  his  estate  tail,  under  a 
settlement  where  there  is  a  protector,  can 
dispose  of  the  estate  to  the  full  extent 
authorized  by  the  act,  without  the  consent 
of  the  protector ;  but  he  may,  without  such 
consent,  dispose  of  the  estate  against  ail 
persons  who,  by  force  of  any  estate  tail  which 
shall  be  vested  in  or  micht  be  or  have  been 
cluinied  by  him,  shall  claim  the  lands. 

The  discretion  of  the  protector  of  the 
settlement  is  absolute  and  uncontrollalile, 
even  by  a  court  of  equity ;  and  any  agree- 
ment entered  into  by  him  to  withhold  his 
consent,  is  void,  nor  can  his  giving  his  con- 
sent be  deemed  a  breach  of  trust,  for  he  is 
not  to  be  deemed  a  trustee  of  the  power.  A 
consent  once  given  cannot  be  revoked.  A 
married  woman,  being  a  protector,  may 
consent  as  hf erne  sole  (§  45). 
PROTEST,  a  solemn  declaration  of  opinion, 
commimly  against  something.  Also,  a  noti- 
fication written  upon  a  foreign  bill  of  ex- 
change for  non-acceptance,  or  non-payment 
by  a  notary,  notice  of  which  must  be  sent 
the  same  day  to  the  drawer  and  indorsers, 
with  a  copy  of  the  bill,  if  they  are  abroad, 
but  merely  a  nouce  is  sufficient,  if  they  are 
in  England.  All  protests  made  in  England 
must  be  on  a  stamp,  otherwise  they  cannot 
be  given  in  evidence.  55  Geo,  ill.,  c.  164  ; 
2*3  Wm.  If^.  c.  98. 

In  the  case  of  foreign  bills  of  exchange, 
when  the  drawee  cannot  be  found,  or  re- 
fuses to  accept,  it  is  usual  for  some  friend 
of  the  drawer  or  endorser,  after  the  bill  has 
been  protested  for  nou-acceptance,  to  accept 
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the  bill  for  the  honor  of  bis  friends,  partiei 
to  the  bill ;  but  he  should  be  cautioun,  and 
make  every  enquiry  as  to  the  reasons  of 
the  drawee's  refused,  since,  in  case  of  for- 
gery or  other  vital  deifect  in  the  bill,  he  can- 
not come  upon  any  of  the  parties  to  the  bill. 
10  JB.  4*  C  4.  No  such  nile  is  applicable 
to  promissory  notes. 

Each  peer  has  a  right,  by  leave  of  the 
House  of  Lords,  when  a  vote  paiises  contrary 
to  liis  sentiments,  to  enter  his  dissent  on  the 
journals  of  the  house,  with  the  reasons  for 
such  dissent,  which  is  usudly  aiyled  his 
protest. 

Also,  a  writing  attested  by  a  justice  of  the 
peace  or  consul,  drawn  by  a  master  of  a 
vessel,  stating  the  severity  of  the  voyage  by 
which  the  ship  has  suflfere^,  and  showing  that 
the  damage  was  not  occasioned  by  bis  mis- 
conduct or  neglect. 
PROJESTANDO,  a  word  made  use  of  to  avoid 
double  pleading  in  actions ;  it  prevents  the 

Earty  that  makes  it  from  being  concluded 
y  the  plea  he  is  about  to  make,  that  issue 
•cannot  be  joined  upon  it ;  and  it  is  also  a 
form  of  pleading,  where  one  will  not  directly 
affirm  or  deny  anything  alleged  by  another 
or  himself.  But  by  rale  of  court,  Hil., 
4  Wm.  IV.,  "  no  protestation  sha^l  here- 
.  after  be  made  in  anv  pleadings,  but  either 
party  shall  be  entitled  to  the  same  advantage 
in  that  or  other  actk)ns,  as  if  a  protestation 
ha^l  been  made.*' 

As  to  protestation  in  equity  pleadings,  see 
Story's  Eg.  Plead.  669. 

PROTESTANT,  he  who  adhered  to  the  doc- 
trine of  Luther;  because,  in  16*29,  they 
protested  against  a  decree  of  the  Emperur 
Charles  X..  and  of  the  diet  of  Spires,  and 
declared  that  they  appealed  to  a  general 
council.  The  name  is  now  applied  indis- 
criminately to  all  the  seels,  of  whatever 
denomination,  who  have  revolted  from  the 
Roman  see.    Encyc,  Lond. 

PROTES lATION.    See  Protbstakdo. 

PROTHONOFARIES,  officers  in  the  courts 
of  Common  Pleas  and  Exchequer,  who  were 
supericded  bv  the  Masters.     7  Wm.  IV., 

1  Vict.,  c.  30/ 

PROTOCOL  [irptfror,  Gk.,  and  K6xXfi],  the 
original  copy  of  any  writing. 

An  original  is  styled  the jpro/ocoj  or  scrip- 
.  tura  matrix,    Encyc,  Land, 

It  is  usually  applied  to  writings  of  a  diplo- 
matic character. 
PROUT  PA'l'E  r  PER  RECORDUM  (even 
as  it  appears  by  the  record).  The  omission 
of  the'words  "  per  recor<2tM»,"  is  but  form, 
.  and  so  It  was  twice  adjudged,  viz.,  in  Han- 
cache  v.  Prowd,  and   Clegat  v.   Banbury, 

2  Siff.  16 ;  1  Saund.  337,  b,  f,  (4). 
PROVER,  an  approver. 

PJlOyiNCE.  the  circuit  of  an  archbishop's 
jurisdiction;  a  county;  an  out  country 
.  governed  by  a  deputy  or  lieutenant. 

PROVINCIAL  CON.>TI  rU TIONS.  the  de- 
crees of  provincial  synods  held  under 
divers  archbishops  of  Canterbury,  irom 
Stephen  Langton,  in  the  reign  of  Henry  III., 


to  Henry  Cluchele,  in  the  reign  of  Henry  V., 
and  adopted  aUo  by  the  province  of  York 
in  the  reign  of  Henry  Vl.  Lynd.  Pram" 
dale, 

PROVINCIAL  COURTS,  the  several  artki- 
episcopal  courts  in|  the  two  ecclesiasiical 
provinces  of  England. 

PRC>VING  A  WILL  IN  CHANCERY, 
ivhere  lands  are  devised  by  %viU  away  (todi 
the  heir,  the  devisee,  in  order  to  perpetuate 
the  testimony  of.  the  witnesses  lo  sueh  will, 
exhibits  a  biU  in  Chancery  against  the  heir, 
and  sets  forth  the  will  verbatim  thereio, 
suggesting  that  the  heir  is  induced  to  dis- 
pute its  validity ;  and  then,  the  defeDdui 
having  answered,  they  proceed  to  issue  as 
in  other  cases,  and  examine  the  witnesses  to 
the  will ;  after  which  the  cause  is  at  aa 
end,  without  proceeding  to  any  decree,  so 
relief  being  prayed  by  the  bill ;  but  the  heir 
is  entitled  to  hij  costs,  even  though  he  ooo- 
tests  the  will.    3  Bl.  Com.  460. 

PROVISIONAL  ASSIGNEES,  those  wko 
were  formerly  appointed  under  fiats  b 
bankruptcy  in  the  country  to  uke  charge  of 
bankrupts*  estate,  &c.,  until  the  credi- 
tors' assignees  were  appointed.  They  are 
now  superseded  by  the  official  assignees. 
Provisional  committee  is  one  appointed  for 
a  temporary  occasion. 

PROVISIONES,  those  acts  of  Parliameat 
which  were  passed  to  curb  the  arbitrary 
power  of  the  Crown. 

PROVISO,  stipulation,  camion,  a  condities 
inserted  in  any  deed,  on  the  perfuruance 
whereof  the  validity  of  the  deed  depends. 

l*he  terms  proviso  and  eoudHitm  are  syao- 
nymous,  and  signify  tome  quality  annescd 
to  a  real  estate  by  virtue  of  which  it  may  be 
defeated,  enlarged,  or  created  upon  an  on- 
certain  event,  such  qualities  annexed  to  per- 
sonal contracts  and  agretoients  are  gener- 
ally called  conditions.  A  proviso  or  con- 
dition differs  from  a  covenant  in  this,  that 
the  former  is  in  the  words  of,  and  biodiAg 
upon,  both  parties,  whereas  the  latter  is  in 
the  words  ot  the  grantor  only.  It  is  a  rule 
in  provisoes,  that  where  a  proviso  n,  that 
the  lessee  shall  perform  or  not  periorma 
thing,  and  no  penalty  is  annexed  to  it,  thai 
is  a  cOntlition,  otherwise  it  would  be  void; 
but  if  a  penalty  be  annexed,  it  is  a  cuvenaot. 
Wood's  Land,  and  Tent.,  92,  239. 

Proviso  est  providere  jpnesentia  et  Ju/mra  tos 
prtsierita,  2  Co.  /z.— (A  proriso  is  to  pit- 
vide  for  present  and  future,  not  past.) 

PROVISO,  trial  by.  In  all  case*  where  the 
plaintiff,  after  issue  joined,  does  not  pri*- 
ceed  to  trial,  where,  by  the  course  and  prac- 
tice uf  the  court,  he  ought  to  hiive  done  $o, 
the  defendant  may,  if  he  wish,  have  tbc 
action  tried  by  proviso  (  that  is,  he  may  t^^t 
the  plaintiff  notice  of  trial,  make  up  the 
Nisi  Pritts  rei^ord,  carry  it  doivn  and  enter 
it  with  the  marshal,  and  proceed  to  the  trial 
us  ill  ordinary  cases.  This,  ho^vever,  i-an  he 
done  only  in  cases  where  the  plaiatif  hv 
been  guilty  of  some  laches  or  default  after 
issue  joined,  except  in  replevin,  probibiiiofl, 
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^tuirt  impediip  and  error  ia  fkct :  in  which 
caset  hoth  parties  beiii<  plaintifls,  the  de- 
fendanl  may  make  up  the  NUi  Prius  record, 
ui(i  4hereap«ii  proceed  to  trial,  althoug^h  no 
laches  or  default  be  imputable  to  the  plain- 
tiff.   The  court  ha?e  also  allo^ved  a  defen- 
dant to  carry  down  the  record  of  an  iBiue, 
directed  to  the  Court  of  Chancerv  to  trial 
by  proviso,  upon  its  being  susn?estea  to  them 
that  the  pla'mtitf  wished  to  delay  the  cause. 
Byruleof  court  of  H.,  2Wm.IV.,  r.71.  "  no 
trial  by  profiso  shall  be  allowed  in  the  same 
term  in  which  the  default  of   the  plaintiff 
has  been  made,  and  no  rule  for  a  trial  by 
prorisa  shull  be  necessary:**  and  by  rule 
H.,  2  Wm.  IV.,  r.  70, "  no  entry  of  the  issue 
shall  be  deemed  necessary  to  entitle  a  de- 
fendant to  move  fur  judgment  as  in  case  of 
a  nonsuit,  or  to  take  the  cause  down  by 
proviso."    If  both  the  plaintiff  and  defen- 
dant happen  to  carry  down  the  record  at  the 
same  time,  the  trial  shall  be  by  the  pluntiff's 
record,  if  be  enter  it  with  the  marshal «  but, 
if  he  omit  to  do  so,  the  defendant  may  pro- 
ceed npon  the  record  brought  down  by  him. 
A  defendant  seldom  tries  by  proviso,  as  the 
better  course  is  to  move  for  judgment  as  in 
case  of  a  nonsuit.     Chit,  AreL  Prac,  1065. 
FRO  VISOR,  *a  purveyor;  one  who  sued  to 

the  court  of  Rome  lor  a  provision. 
PROVISORS,  9iatutes  aaauui,  25  £dw.  TIL, 
su  6;  27  Edw.  IIL,  st.l,  e.  1 ;  68  £dw.  ill., 
•t.  1.  c.  4,  and  St.  2,  cc.  1,  2, 3, 4. 
PROVOST,    the  principal    magistrate  of   a 
royal  borough  in  Scotland;    a  governing 
officer  of  an  university  or  college. 
PROVOST  MARSHAL,    an    officer  of  the 
royal  navy,  who  had  the  charge  of  prisoners 
taken  at  sea,  and  was  sometimes  used  for  a 
Uice  pnrpose  on  land.     13  Car.  II.,  e.  9. 
PROX£NBTA  or  PROXIN£T£S,  a  kind  of 
broker  or  agent. 

All  contracts  and  agn»ements  respecting 
marriage  Ccommooly  called  marriage  brok- 
a;e  contracts),  by  which  a  party  engages  to 
^ive  another  a  cumpensation,  if  he  wUl  ne- 
gotiate an  advantageous  marriage  for  him, 
are  void,  as  being  injurious  to  or  subversive 
of  the  public  interest.  But  the  civil  law  does 
not  seem  to  have  held  contracts  of  this 
sort  in  such  severe  rebuke ;  for  it  allowed 
promnetiB  or  matcbmakero,  to  receive  a 
reward  for  their  services  to  a  limited  ex- 
tent. And  the  period  is  comparatively 
modi*ra  in  which  a  different  doctrine  was 
eiiirrafied  into  the  common  law,  and  received 
the  high  sanction  of  the  House  of  Lords. 
All  marriage  brokage  contracts  are  utterly 
void  as  against  public  policy,  so  much  so,  that 
thfv  are  deemed  incapable  of  confirmation, 
and  even  money  paid  under  them  may  be 
recovered  hack  in  a  court  of  equity.  1  Siory^s 
Bq.  Jttrisp.  214. 
PIv()XiK.S  annual  payments  made  by  the 
parochial  clergy  to  the  bishop,  &c.,  on  visit- 
ation. 

PROXY,  a  person  appointed  in  the  stead  of 

another  to  represent  him. 
Prudenter  agit  qui  prtffcepto  legit  obttfmperat. 


6  Co.  49. — (He  acts  prudently,  who  obeys 
the  command  of  the  law.) 

PRVK,  a  kind  of  service  of  tenure.  Blount 
says  it  signifies  an  old-fashioned  spur  with 
one  point  only,  which  the  tenants,  holding 
land  by  thi:i  tenure,  was  to  hnd  for  the  king. 

PUBLICANS,  persons  authorised  by  license 
to  retail  beer,  spirits,  or  wines.     Under  the 

•  term  publicans,  are  comprised  innkeepers, 
hotel-keepers,  alehouse- keepers,  keepers  of 
wine  vaiiUs,  &c.  An  inn  differs  from  an 
alehouse  in  this — that  the  former  is  a  place 
intended  for  the  lodging,  as  well  as  the 
entertainment  of  guests,  whereas  the  latter 
is  intended  for  their  entertainment  only. 
If,  however,  ale  or  beer  be  commonly  sold 
in  an  inn,  as  is  almost  invariably  the  case,  it 
also  is  an  alehouse,  and  if  travellers  be  fur- 
nished with  beds,  lodged,  and  entertained  in 
an  alehouse,  it  also  is  an  inn.  it  is  not 
material  to  the  character  of  an  innkeeper 
that  he  should  have  any  sign  over  liis  door ; 
it  IS  sufficient  that  he  makes  it  his  business 
to  entertain  passenuers  and  travellers,  pro- 
viding thera  with  lodgings  and  other  accom- 
modations. 

Licensing  o/  puUica m.^^Thz  provii^ions 
with  respect  to  the  licensing  of  public 
houses  are  embodied  in  the  9  Geo.  IV.,  c.  61. 
Duiiet  of  innkeepers, — They  are  bound 
by  law  to  receive  guests  coming  to  their 
inns ;  and  they  are  also  bonnd  to  protect  their 
property  when  there.  They  have  no  option 
to  reject  or  refuse  a  guest  unless  their  botue 
be  already  full,  or  they  are  able  to  assign 
some  other  reasonable  and  sufficient  cause. 

Neither  can  they  impose  unreasonable 
terms  on  such  as  frequent  their  houses ;  if 
they  do,  they  may  be  fined,  and  their  inns 
indicted  and  suppressed.  An  iimkeeper 
who  has  stables  attached  to  bis  premises, 
may  be  compelleit  to  receive  a  horse, 
although  the  owner  does  not  reside  in  his 
house ;  but  he  cannot,  under  such  circum- 
Etaucea,  be  compelled  to  rective  a  trunk  or 
other  dead  thing.  By  the  Annual  Mutiny 
Act.  constables,  or  in  their  default,  justices 
of  the  peace,  may  quarter  soldiers  in  inns, 
livery  stables,  alehoueeM,  &c.,  .  under  the 
conditions  and  regulations  set  forth  in  the 
statute. 

He.^ponsif/tiifi/  of  innkeepers, — An  innkeeper 
is  bound  to  keep  safely  whatever  thin<;s  his 
gU4^8ts  dt-posit  in  bis  inn,  or  in  his  custody  as 
innkeeper ;  and  be  is  civilly  liable  for  all 
losses  except  those  ari«'mg  from  irresistible 
force,  or  uhat  is  usually  teruird  the  act  of 
God  or  the  Queen's  enemies.  Ah  Cuiloch's 
Comm.  Diet. 

PUBLICATION,  divulgation;  proclimatiim. 
Also,  showing  the  depositions  taken  in  u 
Chancery  suit  openly,  and  giving  out  copies 
of  them,  in  order  to  the  hearing  of  a  cause. 
Publicati'  n  is  to  pass,  uithout.rulc  or  order, 
on  the  expiratitin  ot  two  months  after  tlie 
filing  of  the  replication,  unless  such  time 
expire  in  the  long  vacation,  or  is  enlari^ed 
by  order.  If  the  two  months  after  the  tiling 
of  the  replication  expire  in  the  long  vacation. 
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pabljeadoD  is  to  pass  on  the  second  day  of  the 
ensuiofir  Michaelmas  Term,  unless  the  time  is 
enlarged  by  order.  If  the  time  is  enlar^^ed 
by  order,  publicatioo  is  to  pass  without  rule 
or  order  on  the  expiration  of  the  enlar^^ed 
time,  unless  the  enlarfjred  time  expires  in  the 
lonjf  vacation,  in  which  case  publication  is 
to  pass,  without  rule  or  order,  on  the  second 
day  of  the  ensuin/af  Michaelmas  Term,  unless 
the  time  Is  further  enlari^ed  by  order. 
Orders,  %ik  May.  1845,  ctoMct  111,  112, 
113. 

Publication  of  a  mil  is  no  longer  neces- 
sary byj  Vict.,  c.  26. 

PUBERTY  [jpubertat],  the  a^ce  of  fourteen  in 
men,  and  twelve  in  women  i  when  they  are 
held  fit  for  and  capable  of  contractmg  mar- 
riafre. 

PSEUDOGRAPH,  false  writinjr. 

PUBLIC  ACCOUNTS,  the  expenditure  of 
the  nation.  They  are  audited  by  commis- 
sioners, appointed  under  2  Wm.  IV.,  c.  26. 
See  2  &  3  Wm.  IV.,  c.  99 ;  2  &  3  Wm.  IV., 
c.  101 ;  and  4  &  5  Wm.  IV.,  c.  15. 

PUBLIC  ACT  OF  PARLIAMENT.  See 
Act  of  Parliaiibnt. 

PUBLIC  APPOINTMENTS,  Mfe  o/,  the  sale 
or  transfer  of  these  is  generally  contrary  to 
the  policy  of  the  Uw,  and  prohibited  in  most 
cases  by  the  express  enactment  of  the  legis- 
lature. 54-6  Edward  VL,  0.  16;  49  Geo. 
Ill,  o.  126. 

PUBLIC  FUNDS.    See  Funds. 

PUBLIC  HOUSES,  places  of  public  resort, 
mostly  for  purposes  of  drinking. 

The  statutes  relating  to  them  are  of  two 
kinds ;  the  first  having  in  view  the  subject  of 
revenue,  for  which  nee  6  Oeo.  IV.,  c.  81 1  the 
oilier  of /M)/ic^,  that  is,  the  proper  regulation 
of  these  places,  and  the  prevention  of  abuses 
to  which  they  are  naturdly  liable ;  the  prin- 
cipal one  now  in  force  is  the  9  Oeo.  TV.,  c.  61. 
And  see  1 1  Geo.  IV.  and  I  Wm.  i V.,  c.  64  ; 
4  &  5  Wm.  IV.,  c.  85 1  and  3  &  4  Vict., 
c.  61. 

PUBLIC  OFFICER,  a  person  appointed  by 
Joint-stock  bank  companies,  &c.,  to  sue  and 
be  sued  on  behalf  of  the  company. 

PUBLIC  PROSECUTOR,  the  Queen,  in 
whose  name  criminals  are  prosecuted,  be- 
cause all  offences  are  said  to  be  ngainst  the 
Queen's  pence,  her  Crown,  and  dignity. 

PUBLIC  STORES.    See  Storks. 

PUBLIC  VERDICT.    See  Pnivr  Vbrdict. 

PUBLIC  WAYS,  the  highways. 

PUBLIC  WORKS'  ACT,  4  &  5  Wm.  IV., 
c.  72. 

PUBLICIST,  a  writer  on  the  laws  of  nations. 

Pueri  sunt  de  eanptUne  pareiUum,  sed  pater  et 
mater  fton  sunt  de  sanguine  puerarum,  3  Co. 
40. — (Children  are  of  the  blood  of  their 
parents,  but  the  father  and  mother  are  not 
of  the  blood  of  the  children.) 

PUERITIA,  the  age  from  seven  to  fourteen. 

PUFFER,  one  who  attends  a  sale  by  auction 
fi»r  the  purpose  of  raising  the  price  and  ex- 
citini;  the  eagerness  of  the  bidaers. 

A  bidder  may  be  privately  appointed  by  the 
owner,  in  order  to  prevent  the  estate  or  pro- 


perty from  being  sold  at  an  undervaloe ;  but 
where  a  person  is  employed,  not  wHh  a 
defensive  precaution,  with  a  view  to  prevent 
a  sale  at  an  undervaloe,  but  to  srrew  np  the 
price ;  tlus  will  be  deemed  a  fraud.  A  ves- 
dor  can  only  appoint  one  bidder.  If  the 
particulars  or  advertisements  state  that  the 
property  is  to  be  sold  wUAomi  reserve,  the 
sale  would  be  vuid  against  a  purchaser,  if 
any  person  were  eropfoyed  as  m  puffer,  lad 
actually  bid  at  the  sale.  I  Sugd.  F.  9f  P,  27. 
PUIS  DARREIN  CONTINUANCE  (since 
the  last  continuance),  PLEA.  If  aav  matter 
of  defence  arise  after  the  defendant  kss 

Steaded,  and  before  the  Jurv  have  actnslly 
elivered  their  verdict,  the  nefendant  msif, 
within  eight  days  after  such  matter  of  de- 
fence arose,  unless  a  further  time  be  aUosred 
by  the  court  or  a  judge,  avmil  himself  of 
it  by  a  plea,  styled  a  plea  puis  darreim  ooa- 
iimumee,  b^re  the  abolition  of  the  entry  of 
continuance,  but  now  more  properly  deno* 
minated  a  plea  to  the  further  maintenance  of 
the  action.  It  cannot  be  pleaded  after  a  de- 
murrer or  verdict.  The  plea  must  be  aecoa- 
panied  bjr  an  affidavit,  that  the  matter  thereof 
arose  within  eight  days  next  liefore  die 
pleading  of  such  plea,  unless  the  court  or 
a  Judge  shall  otherwise  order.  If  this  pies 
be  put  in  at  the  assizes,  or  at  Nitt  Prims,  the 
Juoge  has  no  discretion  to  refuse  it,  and  no 
further  proceedings  can  be  bad  on  It  there; 
but  it  must  be  certified  on  the  back  of  the 
record  at  Nisi  Prim,  and  returned  to  the 
court  above  i  after  the  record  is  thus  rv- 
turned,  the  plaintiff'  may  reply  or  demur  to 
the  plea,  and  then  proceed  as  in  ordinary 
cases.  If  the  plaintiff  demur,  the  court  msf 
order  It  to  be  set  down  for  argument  for  the 
first  paper  day  in  term,  so  that  the  plaio- 
tiff"  can  have  judgment  as  soon  as  he  woald 
have  had  if  it  harl  not  been  pleaded.  The 
defendant  can  only  plead  one  of  these  pleas. 
A  i^a^of'this  kind  is  always  pleadc«,  by 
wav  of  substitution  for  the  former  plea,  ia 
which  no  proceeding  is  afterwards  had.  The 
plaintiff*  may  alwuys,  after  this  plea,  di^Hm- 
tinue,  without  payment  of  costs.  Chii.  Ar^ 
Prac.  299. 

PUISNE  [paiflii/,  Fr.],  junior,  inferior,  lower 
in  rank. 

The  several  Judges  and  Barons  of  the 
common  law  courts  at  IVestminster  are 
called  puisn^. 

PULSA'rOR  [puisare,  Lat.,  to  accuse],  the 
plaintiff"  or  actor. 

PUND-BRECH,  pound-breach. 

PUNDIT,  an  inteipreter  of  the  Hindoo  law. 

PUNISHMENT,  the  penalty  for  trmnsgrets- 
it9g  the  law. 

PUPIL,  a  ward ;  one  under  the  care  of  a 
guardian. 

PUPILARITY,  nonage. 

PUR  AUTRE  VIE,  tenant,  the  least  estate  e! 
freehold  which  the  law  acknowledges,  for 
an  estate  for  the  life  of  another  is  not  so 
great  as  an  estate  for  one's  own  hk.  See 
1  Vict.,  c.  26,  §  6 1  and  Spbciaii  Occp- 
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PURCHASE  [ptrgMuUh  or  emtqu0f$iut,  ac- 
cording to  the  feudists],  in  its  popular  sense, 
sa  acqaiiition  of  land,  obtained  by  way  of 
barfain  and  sale»  for  money  or  some  other 
valuable  oonoderation ;  in  its  legal  accepta^ 
tion,  an  acquiaition  of  land  in  any  lawful 
manner,  other  than  by  descent,  or  the  mere 
act  of  law,  and  includes  escheat,  occttpanc7, 
preKription,  forfeiture,  and  alienation.  See 
34-4  Wm.  IV.,  e.  106,  §  I. 

PURCHASER  OF  A  NOTB  OR  BILL,  the 
person  to  whom  a  promissory  note  or  bill 
of  exchange  is  endorsed,  who  then  becomes 
the  eadoraee  or  holder,  and  consequently 
the  pavee. 

PURE  VILLENAGE,  where  a  man  holds, 
opnn  terma  of  doing  whatsoerer  is  com- 
maoded  of  him,  neither  knows  in  the  erening 
what  is  to  be  done  in  the  morning,  and  is 
aiiviiys  bound  to  an  uncertain  service. 

PURGATION,  the  clearing  a  person's  self  of 
a  crime  of  which  he  is  publicly  suspected 
and  accused  before  a  Judge.  It  was  either 
canonical^  which  was  prescribed  by  the 
canon  law,  the  form  whereof,  used  in  the 
spiritual  court,  is,  that  the  person  suspected 
take  hia  oath  that  he  is  clear  of  the  facts 
objected  against  him,  and  bring  his  honest 
neighbours  witk  him  to  make  oath  that  they 
be)ie?e  he  swears  truly,  or  tTu^or,  which  was 
by  fire  or  water  ordeal,  or  by  combat.  They 
are  all  abolished. 

PURIFIGATIO  BEATiE  MARIiE  VIR- 
^ilNIS,  the  purification  of  the  Blessed 
Virgin  Mary,  wliich  falls  on  the  second  day 
of  February  in  every  year. 

PURITANS.     See  D»8bntbr8. 

PURLIBU  ipowraUie,  Fr.],  ground  on  the 
border  of  a  forest,  precinct,  boundary. 

PURLIEU-MEN,  those  who  have  ground 
within  the  purlieu,  and  being  able  to  dis- 
pend  4Qs.  a-year  freehold,  are  licensed  to 
bunt  in  their  own  purlieus.  Mauw,  For, 
Laws,  151. 

PURLOINING,  theft. 

PURPARTY,  share,  part  in  a  division. 

PURPRESTURE.    See  PouBPasaTURB. 

Purprestura  vet  porpretiura,  dicitur,  qwindo 
aiiguid  iuper  dominum  retfem  iitjuath  occu- 
patur,  ui  in  dommich  reg'iii^  vei  in  viU 
publidi  oftstrucliSf  vei  in  nquii  pMicii 
iramverais  tk  reci^  cursu,  vei  quund**  ttliquii 
in  eiviiaU  super  regain  m  plnieam  aiiquid 
itdificundo  oecapnverit,  Ei  fcenerahter^  quo- 
tietu  nliqM  9it  ad  n*»cumeniHm  reg'ii,  iene- 
mend  vei  regiee  vue^  vei  eiviintis,  placiinm 
inHe  ad  corunnm  domini  regie  pertinei. 
Glaov.  1.  9,  c.  11  — (A  purpresture  is  so 
called,  when  anything  i<  occupied  against 
the  Sovereign  unjustly :  as  in  the  royid  do- 
muDS,  or  when  anything  is  placed  as  au 
obstruction  00  the  high  roads,  or  in  the 
public  rivers,  against  the  right  course,  or 
when  any  person  in  a  town  has  erected  a 
building  on  the  royal  highway.  And  gene- 
rally u  often  aa  there  is  anything  to  the 
injury  of  the  royal  domain,  or  royjal  road 
or  state,  the  plea  tbeuce  belongs  to  the 
Crown.) 


PURPRISE  [jnirprJiniiR,  Law  Lat.],  a  close 
or  enclosure ;  as  also  the  whole  compass  of 
a  manor. 

PURSUANCE,  prosecution ;  process. 

PURSUE,  to  prosecute. 

PURSUIVANT.    See  PoumsuiTANT. 

PURUS  IDIOTA  (a  congenital  idiot). 

PURVEYANCE.    See  Pourtbtancb. 

PURVIEW,  proviso,  providing  clause;  also, 
that  part  of  a  atatute  which  begins  with, 
*'  Be  it  enacted,"  &c. 

PUT  AGE,  prostitution  on  a  woman's  part. 

PUTATIVE,  supposed,  reputed. 

PUTURE,  a  custom  claimed  by  keepers  in 
forests,  and  sometimes  by  bailiffs  of  hun- 
dreds, to  take  man's  meat,  horse  meat,  and 
dog's  meat,  of  the  tenants  and  inhabitants 
within  the  perambulation  of  the  forest, 
hundred,  &c.  The  land  subject  lo  this 
custom  is  called  terra  ptUura, 

Others  who  call  it  puiiure,  explain  it  as  a 
demand  in  general;  and  derive  it  from  the 
monks,  who,  before  they  were  admitted 
puieabant,  that  Is,  knocked  at  the  gates  for 
several  days  together. 


Q 


QUADRAGESIMA,  the  time  of  lent,  because 
consisting  of  forty  days. 

QUADRAGESIMALS,  offerings  formerly 
made,  on  mid-lent  Sunday,  to  the  mother 
church. 

QUADRANLATA  TERRifi,  a  quarter  of  an 
acre,  now  called  a  rood. 

QUADRIENNIUM  UTILE,  the  term  of  four 
^ears  allowed  to  a  minor  after  his  majority, 
m  which  he  may  by  suit  or  action  endeavour 
to  annul  any  deed  to  his  prejudice  granted 
durine  his  minority.    Seoteh  Phrase, 

QUADIPARTITE,  baring  four  parties ;  divi- 
ded into  four  parts. 

QUADRUPLATORES,  informers  among  the 
Romans,  who,  if  their  information  were  fol- 
lowed bv  conviction,  had  the  fourth  part  of 
the  confiscated  goods  for  their  trouble. 

QneBodumunfinemloquutasuintfnond^ient  ad 
alium  detorqueri,  4  Co.  14. — (Those  things 
which  are  spoken  to  one  end,  ought  not  to 
be  perverted  to  another.) 

QusB  eoheerent  nersonee  hpersondseparari  neque* 
unt,  Jenk.  Cent.  28.— (Things  which  belong 
to  the  person  ought  not  to  be  separated  from 
the  person.) 

QuiB  communi  legi  derogant  strict^  interpretoH' 
tur,  Jenk.  Cent.  221. — (Things  derogating 
from  the  common  law  are  to  be  strictly  in- 
terpreted.) 

Qnee  contra  rationem  juris  introducta  sunt,  noa 
debent  traki  in  consequentiam.  12  ( )o.  75.— 
(Things  introduced  contrary  to  the  rule  of 
law,  ought  not  to  be  drawn  into  a  precedent.) 

Qttwcumque  intra  rationem  legis  inceniuntur,  tn- 
tra  legem  ipsam  esse  Judieantur,  2  Inst, 
681^.-*(Whttt  things  soever  appear  within  the 
reason  of  a  law,  are  to  be  considered  within 
the  law  itself.) 

Qum  dMtationis  eausd  tollendm  inseruntvr 
communem  legem  mm  ieedunt,    Co.  Lit.  205. 
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CTbiof^s  which  are  inserted  for  ttie  pnrpose  of 
removing  doubt,  bart  not  tbe  commoD  law.) 

QUM  EST  EADBiM  (which  is  the  same),  a 
phrase  used  in  pleading  to  supply  the  want 
of  a  traverse. 

Qua  incontinenti  velcertbfiunt  in  essepidentur, 
Co.  Lit.  236. — ( rhiues  which  are  done  di- 
rectly and  certainly,  appear  already  in  exis- 
.  tenee») 

Qtut  in  curid  regis  acta  tunt  ritk  agi  pruMwawa^ 
iur,  3  Bulb.  43. — (Thinj(s  done  in  the 
kind's  court  are  presumed  to  be  rightly 
done.) 

Qua  in  partes  diwU  nequeunt  solida,  b  singulis 
prastantur,  6  Co»  l.'^Solids,  which  can- 
not be  divided  into  parte,  are  exhibited  by 
singulars.) 

Qua  inter  alios  acta  sunt  nemini  noeere  debent, 
sed  prodesse  possunt.  Ibid.— -(Transactions 
among  strangers  ought  to  hurt  no  man,  but 
should  benefit.) 

Qua  legi  cqmmuni  derogant  strict^  interpretan- 
tur,  Jenk.  Cent.  29. — H'hose  things  which 
are  derogatory  to  the  common  law,  are  to 
be  strictly  interpreted.) 

Qua  legi  communi  .derogant  non  sunt  trahenda 
in  exempbim.~^{Thinf^s  derogatory  to  the 
common  law,  are  not  to  be  drawn  into  a 
precetlent.) 

Qualibet  concessio  dttmini  regis  capi  debet 
strict^  contra  dominum  regem,  quanao  potest 
intelUgi  duabus  vOs.  3  Leon.  243. — (Every 
grant  of  the  lord  king,  ought  to  be  taken 
strictly  against  the  lord  king,  when  It  can  be 
understood  in  two  ways.; 

Qualibet  concessio  fortissimo  contra  dontUorem 
interpretanda  est,  Co.  Lit.  183.«*-(Bvery 
grant  is  to  be  most  strongly  taken  against 
the  grantor.) 

Qualibet  hareditas  naturaliter  guidem  ad  harC' 
des  hareditabiiiter  descendit,  nunguam  qui- 
dem  naturaliter  ascendit :  deseendit  ilaque 
jus  quasi  ponderosum,  quod  cadens  deorsum 
recta  linea  vel  transversaU,  et  nunquam  re* 
ascendit  ed  vid  qud  deseendit  post  mortem 
antecesiorum ;  h  latere  tamen  ascendit  aHetti 
propter  defectum  haredum  inferius  proveni- 
entium.  Co.  Lit.  II. —(Every  inheritance 
naturally  descends  to  the  heirs  in  the  manner 
of  an  inheritsnce,  it  never  naturally  ascends. 
Tbe  riirht  therefore  descends,  as  being  heavy, 
and  falling  downward  in  a  right  or  transverse 
line,  and  it  never  ascends  in  tbe  way  it  de- 
scends* after  the  death  of  ancestors,  yet 
laterally  it  roHy  ascend  to  a  certain  one  in 
defect  of  heirs  coming  beneath.)      But  see 

(vANONH  OF  InHARITANCS. 

Qftalibet  jurisdictio  cancellos  suos  kabet.  Jenk . 

Cent.  l.'^7«— (Every  jurisdiction  has  its  own 

bounds.) 
Qualibet  narratio  super  brevi  loeari  debet  in 
com.  in  quo  brroe  emoiiavt^— (livery  count 

upon  the  vvrii  ought  to  be  laid  iu  tbe  county 

•  in  which  the  writ  arose.) 

Qualibet  pardonatio  debet  capi  secundum  inien- 
tionem  regis,  et  non  ad  deceptionem  regis, 
3  BuU.  l'^.— (Every  pardon  ought  to  be 
taken  according  to  the  intention  of  the  king, 

•  and  not  to  the  deception  of  the  king.) 


Qualibet  pana  eorporaUs,  qumms  aittiaia, 
mofor  est  qudUbet  pond  pecuniarii.  3  lose. 
220.— (Bvery  corporal  punishment,  alihoogh 
the  very  least,  is  greater  ttiao  any  pecuoiarf 
punishment.) 

Qua  mala  sunt  inehoata  ts  prineipio  vix  base 
peragantur  exitu,  4  Co.  2. — (I  hings  Iwd  in 
the  commencement  seldom  achieve  a  good 
end.) 

Qua  movent  ad  mortem  sunt  deodtmda.  3  lust. 
57.— -(Things  which  move  to  death  are  deo- 
dands.)  Deodauds  are  abolished  by  9  &  lU 
Vict.,  c.  93. 

Qua  uon  valeant  singula,  junctaJuvoMi,  3  Bali. 
132.— Crbings  which  do  Dot  avail  separate, 
joined  avail.) 

Qua  pertinent  adcoronam  et  dignitatem  regis  et 
ad  regnum,  in  eausis  et  placitis  rerum  tempo- 
raHum,  m  foro  seculari.  Co.  Lit.  96.— 
(Things  which  relate  to  tbe  Crown  and  dijr. 
nity  of  tbe  king  and  to  the  realm,  belong  to 
the  secular  courts,  as  being  causes  and  pleu 
of  a  temporal  nature.) 

Q\JM  PLiURA,  a  writ  which  may  lay  where 
an  inquisition  had  been  taken  by  an  escbeator 
of  lands,  &c.,  of  which  a  man  died  seized, 
and  all  the  land  was  supposed  not  to  k 
found  by  tbe  office  or  inquisicion,  this  writ 
was  therefore  to  inquire  of  tokat  more  laudi 
or  tenements  the  party  died  seised.  Beg, 
Orig.  293.  Rendered  useless  by  12  Car.  11., 
c.  24. 

Qua  prater  consuetudinem  et  morem  majonm 

Jiunt,  neque  placent,   neque  recta  videntw, 

4  Co.  7^' — (Things  which  are  done  eoutrary 

to  the  custom  and  usage  of  our  ancestors, 

neither  pleave  nor  appear  right.) 

Qiearas  de  dubiis,  legem  bene  discere  sivis.-^ 
(Inquire  into  doubtful  points  if  yuu  wish  to 
nndnnttand  tbe  law  %vell.) 

QU/ERENS  NON  JNVENIT  PLE(iIUai 
(the  plaintiff  has  not  found  pledge),  a  return 
made  by  a  sherilf  upon  certain  writs  Hiircteil 
to  him'  with  this  clause:  Si  A.  fecerit  B. 
securum  de  damore  suo  prosequendo,  i^» 
R  N.  B,  38. 

Quarere  dat  sapere  qua  sunt  legitime  verK 
Lit.  §  443. — (To  inquire  iiiCo,  is  tlie  w^r  tu 
know  what  things  are  really  true.) 

Quare  de  dubiis.  quia  per  mtiones  perveuii^r 
ad  kgitimam  rationem.  Lit.  §  377.— (l»««n**'* 
into  doubtful  points,  brcauae  by  rcasvuiof; 
we  arrive  at  right  reason.) 

Qua  rerum  naturd  prohibentur.  nmUA  lege  cos- 
firmata  sunt.     Finch,  74. — (Tuinirs  whicli 
are  prohibited  in  the  nature  of  things,  are 
confirmed  by  no  law.) 

Quariiur  ut  crescunt  i9t  mng^nn  vdumi^  l^g'*** 
In  prompta  causa  ett,  creseit  in  urbe  d^tst. 
3  Co.  82.— (It  is  questioned,  how  so  loaor 
books  of  law  increase.  The  rea?OB  is  plain : 
crime  increases  in  the  world.) 

Qua  sunt  minor  is  culpa  sunt  mnjoris  h/em'e, 
Co.  Lit.  6.— (Things  which  are  of  the  smalkr 
guilt,  are  of  the  greater  infamy.) 

QUiESTA,  an  indulgence  or  remission  of  pe- 
nance, exposed  to  sale  by  the  pope. 

QUiESTlONARIl,  those  who  carried  gs^s 
about  from  door  to  door. 
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QU^STUS,  that  eitate  or  ihote  effects  which 
a  man  has  by  acquisition  or  purchase,  in 
coDiradisttoctioD  to  htereditas,  which  b  what 
he  has  by  descent. 
QUAKER,  the  name  of  a  member  of  a  reli- 
LMoas  society,  more  correctly  deoominated 
frieofls.    The  nature  of  their  creed  was  for 
a  longtime  uiisrepreHented  and  unknown; 
but  since  they  have  laid  it  fully  before  the 
public,  they  have  enjoyed  from  the  various 
parties  of  the  Christian  church  a  hi^h  deirree 
of  consideration  and  respect.     They  were 
oDce  called  seekers,  and  the  term  qnakers 
arose  out  of  the  frequent  exhortations  to 
"tremble  at  the  name  of  the  Lord/'  given 
by  ibis  sect  to  their  followers.    Indee<l,  a 
story  of  tbia  kind  is  related,  viz.,  that  Fox 
havio/^  ffiven  this  command  to  a  jostice  of 
peace,  was  by  him  derided  and  called  a 
quaker.    It  seems  likely,  however,  since  the 
term  was  in  very  fffeneral  lue,  that  it  look  its 
onf(\n  from  the  earnest  and  tremUiuK  voice 
aud  sction  of  all  the  preachers  of  the  sect. 
But  there  i«  another  conjecture  on  the  sub- 
ject, which  has  obtained  the  support  of  Ma- 
ione.    This  would  refer  quaker  to  ouacArer, 
aud  rests  on  the  followin^^  lines  written  by 
^ir  G.  Wharton,  in  1660 :— > 
Let  'a  tear  our  ribbons,  burn  our  richer 

laces. 
Wear  ruMet,  and  contrive  bewitched  faces; 
With  thee  and  thou  let  us  s[u  quack  awhile. 
As  to  their  solemn  affirmations,-  see  3  &  4 
Wm.  IV.,  c.  49 ;  and  6  &  7  Vict.,  c.  86. 
QUALE  J  U8,  a  judicial  writ  which  was  broug^ht 
where  a  noan  of  relitrioo  bad  judgment  to 
recover  land  before  executiou  was  made  of 
the  judff  ment ;  it  went  forth  to  the  escheator 
between  jndfi^ment  and  execution,  to  inquire 
what  right  the  relif^ous  person  had  to  re- 
corer,  or  whether  the  judfifuient  were  ob- 
tained by  the  collusion  of  the  parties,  to  the 
intent  that  the  lord  might  not  be  defrauded. 
Heg,  Jttdm  8. 
QUi\LIPIOATION,  that  which  makes  any 
person   or   thin^    lit  for    anything;    also, 
aiiatement,  diminution. 
QUALIFiED,  applied  tu  a  person  enabled  to 

hold  two  l>enefic:e«. 
QUALIFiED  FBE,  a  Iwae  fee:  which  see. 
QUALIFIED  OATH,  a eircomsUntial  oath. 
QUALIFIED  PROPERTY,  an  oivnerihip  of 
a  special  and  limited  kind,  and  that  either 
in  reference  to  the  peculiar  circumstances  of 
the  matter,  which  is  not  capable  of  being 
under  the  absolute  dominion  of  any  proprie- 
tor, as  in  the  case  of  animals  ferm  natura, 
or  oil  account  of  the  peculiar  circumstances 
of  the  owner,  when  the  thing  itself  is  very 
capable  of  absolute  ownership,  as  in  the  ca^e 
of  a  bailment. 
Qualitas  qua  inesse  Met,  faeili  pmBSumitur. 
Jut.  Civ. — (A  quality  which  ought  to  form  a 
part  is  easily  presumed.) 
QUAM  DIU  SE  BENE  GESSERIT,  a  clause 
fre(|uent  in  letters  patent  or  grants  of  offices, 
to  secure  them  so  long  as  tlie  person  to  vvhom 
they  are  (granted  shall  not  be  guilty  of  abusing 
ihe  same. 


Qufim  htfifFum  debet  esse  rathntihile  temputf 
AM  Hefittiiur  t«  le^e,  sedpendet  ex  discretione 
justinuriorum.  Co,  Lit.  56. — (How  long 
reusonnhle  time owft^hx  to  be,  is  nut  defined  by 
law,  but  depends  upon  the  discretion  of  the 
Judges.) 

Quanwis  aliquid  per  se  ncn  sit  malum,  tamen  si 
sit  mali  exempli,  non  est  faciendum.  2  Inst. 
564. — (Although  a  thing  in  itself  may  not 
be  bad,  yet.  if  it  hold  out  a  bad  example,  it 
is  not  to  be  done.) 

Quamiois  lex  generaUter  loquitur,  restringenda 
tamen  est,  ut  cessante  ratione  et  ipsa  eessat ; 
ciofi  eiif m  ratio  sit  anima  fngorque  ipsius  legis, 
non  videtvr  legislator  id  sensisse  quod  ratione 
eareat  estiamsi  verborwn  generalitas  primd 
facie  aliter  suadeat.  4  Inst.  330.— (Although 
the  law  speaks  generally,  it  is  to  be  restrained, 
when  the  reason  on  which  it  is  groundeil 
fails ;  for  as  the  reason  of  a  law  is  its  very 
soul  and  gist,  it  cannot  be  meant  by  the 
legislature  to  be  contrary  to  that  reason, 
although  at  first  sight  the  generality  of  its 
wording  would  induce  us  to  think  so.) 

Quam  rationabiHs  debet  esse  finis,  non  dejinitur, 
sed  omnibus  drcumstantUs  inspectis  pendet 
^  justidariorwn  discretione,  11  Co.  44. — 
(What  a  reasonable  termination  ought  to  be, 
is  not  defined,  but  is  left  to  the  discretion  of 
the  Judges,  all  the  circumstances  being  con- 
sidered.) 

Quando  aliquid  mandatur,  mandatur  et  omne 
per  auod  pervenitur  ad  iUnd,  5  Rep.  116. 
-—(When  any  thing  is  commanded,  efery 
thing  by  which  it  can  be  accomplished  is 
also  commanded.) 

Quando  aliquid  prohibetur  em  direetoprohibetur 
et  per  obliquum.  Go.  Lit.  223. — (When  any- 
thing is  prohibited  directly,  it  is  prohibited 
also  indirectly.) 

Quando  aliquid  prohibetur,  prohibetur  omne  per 
quod  devenitur  ad  illud.  2 1 nst.  48.— ( When 
auythii^  is  prohibited,  everything  relating 
to  it  is  prohibited.) 

Quando  charia  voniinet  generalem  clausulam, 
posteaque  deseendit  ad  verbn  specialia  qute 
dausulte  generati  sunt  eontentanea,  interpret 
tunda  est  charta  secundum  verba  speciaiift, 
8  Co.  154. — (When  a  charter  contains  a 
general  clause,  and  afterwards  descends  to 
special  words,  which  are  consentaneous  to 
the  general  clause,  the  charter  is  to  be  in- 
terpreted according  to  the  special  words.) 

Quando  de  uni  et  eidem  re,  duo  onerabiles  ew- 
istunt,  unus,  pro  insnffirientid  aiteriujf,  de 
integro  onerabitur,  2  Inst.  277.-*(Wheu 
there  are  two  persons  liable  for  one  and  the 
same  thing,  one  for  the  other's  default 
will  be  charged  for  the  whole.) 

Quando  dispositio  re/erri  potest  ad  duos  res,  ita 
quod  secundum  relationem  unam  vitiaiur  et 
secundum  alteram,  utiiis  sit,  tumfaeienda  est 
relutio  ad  illam  ut  vaieat  dispositio,  6  Co. 
76. — (When  the  intention  may  refer  to  two 
things,  so  that  by  one  of  which  it  would  be 
Titiated,  and  by  the  other  it  would  be  pre- 
served, then  the  relation  is  to  be  referred  to 
that  by  which  the  intention  may  avail.) 

Quando  diversi  considerantur  actus  ad  aliquem 
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Mtatum  perfieiendumt  phu  remeit  lew  aeium 
crig^malem.  10  Co*  49.— (When  different 
■cu,  to  the  forminfi^  of  an  estate,  are  consi- 
dered, the  law  respects  more  the  original 
art.) 

Qnttndo  duo  jura  eoneurruni  In  und  pertpnd, 
aquum  eat  ae  ei  euent  im  divereh.  4  Co. 
118.— (When  two  riffhis  concur  in  one  per- 
son, it  is  the  same  as  if  they  were  in  separate 
per«ons.) 

Quando  jus  domini  regie  et  eubtUti  eeneu^runt 
jut  regii  pre^errt  debet,  9  (3o.  129.— 
(When  the  rii^ht  of  kin^  and  of  subject  con- 
cur, the  kinic's  right  is  to  be  preferred.) 

Quande  lew  nliqmd  ulieui  eoncedit,  eaneedere 
videtur  id  eine  quo  ree  ipia  eewe  noH  potett. 
5  Co.  47.— (When  the  law  gi? es  a  man  any- 
thing, it  gives  him  the  means  of  obtaining 
it.) 

Quafkdo  lew  aliauid  aUcui  coneedit,  omnia  i art- 
denlia  taeite  eonceduntur*  2  Inst.  3*26. — 
(When  the  law  gives  anything  to  any  one, 
all  incidents  are  tacitly  given.) 

Quando  lew  e$t  epeeielis,  rntiv  outem  generelie, 
generalUer  lejr  eet  inielligendn.  2  Inst.  83. 
— (When  the  law  is  special,  but  its  reason 
general,  the  law  is  to  be  understood  gene- 
rally.) 

Quandtf  mulier  nobiiie  nupserit  ignobiU  deeinit 
este  nubilem  nisi  nobUitaa  natua  /kit,  4  Co. 
118. — (When  a  noble  woman  marries  a  man 
not  noble,  she  ceases  to  be  noble,  unless 
her  nobility  was  born  with  her.) 

Quando  plus  Jit  guam  fittri  debet  videtur  etiam 
illud  fieri  qu^d  faeiendum  eet.  S  Co.  85. — 
(When  a  man  performs  more  than  ought  to 
be  performed,  ne  nevertheless  is  considered 
to  have  performed  that  which  ought  to  have 
been  performed.) 

Quando  verba  ttatuti  eunt  apeeiaUa^  ratio  autem 
generalie^  generaliter  etatutum  eet  inteUigen^ 
dum,  10  Co.  101.— (When  Uie  words  of  a 
statute  are  special,  but  the  reason  general, 
the  statute  is  to  be  understood  generally.) 

QUANTIIT  OF  ESTATE.  As  to  the  divi- 
sion and  analysed  arrangement  of  estates,  see 
Estatb. 

QUANTUM  MERUIT  (so  much  as  he  de- 
served), an  action  on  the  esse,  express  or 
implied,  grounded  on  a  promise  to  pay  the 
plaintiff'  for  doing  anything  so  much  as  he 
deserved  or  merited.  Abolished  in  effect 
by  the  rules  H.  T.,  1  Wm.  IV. 

Quantum  tenene  domino  ew  bomagio,  tantum 
dominue  tenenti  ew  dominio  debet  praUereolam 
reverentiamt  mutua  debet  eseedominii  et  ho^ 
magii  Jldelitatii  eonnewio.  Co.  Lit.  64.— (As 
much  as  the  tenant  by  his  homage  owes  to 
his  lord,  so  much  is  the  lord,  by  his  lordship, 
indebted  to  the  tenant,  except  the  reverence 
alone,  for  the  tie  of  dominion  and  faith 
ought  to  be  mutual.) 

QUANTUM  VALEBAT  (so  much  as  it  was 
worth),  where  goods,  &c.,  are  delivered  at 
no  certain  price,  or  to  be  paid  for  them  as 
much  as  they  are  worth  in  general,  then 
quantum  vfMmt  lay,  and  the  plaintiff  was  to 
aver  them  to  be  worth  so  much :  so  where 
the  law  obliges  one  to  furnish  another  with 


goods  or  provisions,  as  aa  innkeeper,  bis 
gnesu,  &c.    Abolished  by  the  rales  H.  T., 

1  Wm  rv 

QUARANTINE  or  QUARENTAINE,  ike 
widow'e.  It  is  proviiied  by  Magna  Charts, 
that  the  widow  shaU  not  be  distrained  to 
marry  afresh,  if  she  chooee  to  live  without  a 
husband,  but  shall  not  however  marrragaaost 
the  consent  of  the  lord ;  and  fnitker,  thst 
nothing  shall  lie  taken  for  aasignoent  of  the 
widow's  dower,  but  that  she  sUI  lemam  ia 
her  husband's  capital  maosion«hMMe  for  forty 
days  after  bis  death,  during  which  time  her 
dower  shall  be  assigned.  These  forty  dap 
are  called  the  widow's  quarantma,  1  Step. 
Com.  253. 

It  likewise  signifies  a  quantity  «f  gfoaad 
containing  forty  perches.  Leg.  Hen.  I.,  c.  16. 

A  regulation  by  which  all  communiestioo 
with  individuals,'  ships,  or  f^oodi,  arririof^ 
from  places  infectecl  with  the  plague,  or 
other  contagious  disease,  or  supposed  to  be 
peculiarly  liable  to  such  infection,  is  inter- 
dieted  for  a  certain  definite  period.  The 
term  is  derived  from  the  Italian  quaranta, 
forty;  it  being  generally  supposed,  that  if 
no  infectious  duease  break  out  within  forty 
days  or  six  weeks  no  danger  need  be  appre- 
bended  from  the  free  admisMon  of  the  ia- 
dividuals  under  quarantine.  During  this 
period,  too,  all  the  goods,  clothes,  &c.,  thst 
miisht  he  supposed  capable  of  retaining  the 
infection  are  subjected  to  a  process  of  pari- 
fication. 

The  notion  that  Uie  plague  was  imported 
from  the  East  into  Europe  seems  to  hsie 
prevailed  in  all  ages.  But  it  would  appesr 
that  the  Venetians  were  tlie  first  who  ea* 
deavoured  to  guard  against  its  introducdoa 
from  abroad,  by  obliging  ships  and  in- 
dividuals from  suspected  places  to  perform 
quarantine.  The  regulations  opon  this  snh- 
ject  were,  it  is  most  probable,  issued  for  the 
first  time  in  1484.  Becibieii  Hiei.  ^bneet.. 
vol.  ii.,  an.  "  QaaroKtine."  lliey  have  since 
been  gradually  adopted  in  every  other 
country.  Their  introduction  into  Engtasd 
was  comparatively  late.  Various  preveotife 
regulations  had  been  previoosly  enacted,  bat 
quarantine  was  not  systematically  enforced 
till  after  the  ahum  occasioned  by  the  dreadfol 
plague  at  Marseilles  in  1720.  The  re$ula- 
tious  then  adopted  were  made  conforaiably 
to  the  suggestions  of  the  celebrated  Dr. 
Mead,  in  bis  famous  *'  DiaesnrBe  cencenang 
Pestilential  C^ontagion." 

The  existing  quarantine  regulatioas  are 
embodied  in  the  Act  6  Qto.  IV.,  c.  78,  u<l 
the  different  orders  in  council  issued  under 
its  authority.  These  orders  apecUy  «*«» 
vessels  are  liable  to  perfotusqaaranttne,*  the 
places  at  which  it  is  to  be  performed ;  and  the 
various  formalities  and  regulations  to  be 
complied  with.  The  publication  m  the 
Gazette  of  any  order  in  council  with  respect 
to  quarantine  is  deemed  sufficient  notkf  to 
all  concerned,  and  no  excuse  of  ignorance  ii 
admitted  for  any  infringement  of  the  regais- 
tions.    To  obviate,  as  far  as  possible,  nay 
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foundaUoii  for  such  plei,  il  is  ordertd  thtt 
Teuels  elcaring  out  for  Any  port  or  pboo 
with  mpeet  to  which  there  shall  be  at  the 
time  any  order  in  eooncil  aabjectiDff  ressels 
from  it  to  qoaraiitine,  are  to  be  furnished 
mk  an  abstract  of  the  quarantine  regula* 
tioDi.    McCuUoeh's  Comm.  Diet 
QUARE  GLAUSUM  FRBGil  (wherefore he 
hroke  the  clause),  »  plea  in  trespass  which 
operates  as  a  denial  of  the  defenuaot  ha¥iDg 
committed  the  allei^ed  trespass  in  the  place 
mentioned ;  bat  if  it  be  intended  to  deny  the 
plaintiff's  possession,  or  rij^ht  of  possession, 
n  fflutt  be  traversed  specially,  as  well  as  all 
mfttters  in  dischanre,  justification,  or  excuse. 
QUARE  EJECIT  INFRA  TBRMINUM,  a 
Hrrit  which  lay  by  the  ancient  law  where  the 
wrong-doer  or  ejector  was  not  himself  in 
potsesiion  of  the  lands,  but  another  who 
claimed  under  him. 
QUARE  JMPEDIT,  the  ecclesiastical  real  ac- 
(ton  at  common  law,  and  is  resorted  to  when 
the  pauon  of  an  advowson  is  disturbed  in  his 
ri|;ht  of  presentation.    It  lies  for  the  Queen, 
for  a  bishop,  for  executors  on  their  disturb- 
ance or  that  of  their  testator,  for  husband  and 
^fe  jointly,  or  the  husband  alone  in  right  of 
his  wife,  for  a  chapter  in  respect  of  their 
po98e«sion  agunst  the  dean,  for  joint-tenants, 
tenaots  in  common,  and  coparceners  jointly; 
but  "  if  one  joint-tenant  or  tenant  in  com- 
mon present  severally,  the  ordinary  may 
either  admit  or  refuse  to  admit  such  a  pre- 
sentee, unless  they  join  in  presentation ;  and 
after  the  nx  months  he  may,  in  that  case, 
present  by  lapse."    Co.  lAi.  186  b.     By 
3  Jac.  L,  G.  6,  and  I  W.  &  M.,  c.  26,  when 
the  patron,  if  a  sole  patron,  is  a  Roman  Ca- 
tholic, or  when  all  the  patrons,  if  there  are 
several  cUumin|(  under  the  same  title,  are  of 
that  persuasion,  the  right  of  presentation  is 
friven  to  the  universities ;  but  where  a  Pro- 
ti^stant  and  Roman  Catholic  are  co-patrons, 
the  right  of  presentation  is  in  the  former 
alone,  and  guare  impeMt  lies  if  the  ordinary 
refuse  to  admit  and  institute  the  presentee 
of  the  Protestant  co«patron.    Qtuire  impedit 
may  be  brottj(ht  for  a  church  or  hospital, 
chapel,  vicarage,  prebend,  or  deanery*    The 
disturbance  is  complete  when  the  bishop  ad- 
mits and  inatitutes  a  clerk  upon  the  presen- 
tation of  a  pretended  patron,  or  when  he 
refuses  to  admit  the  presentee  of  the  patron 
under  any  pretence ;  but  it  is  no  disturbance 
if  a  stranger  present,  unless  the  bishop  admit, 
and  a  wrongful  collation  by  the  ordinary 
does  not  amount  to  a  disturbance;  but  in 
such  case  the  patron  must  present,  and  the 
ordinary  refuse  to  admit  his  clerk  before 
this  action  can  be  maintained.    The  plaintiff 
or  defendant  mtut  have  an  immediate  right 
of  presentation,  and  not  merely  a  reversion 
or  remainder.    The  patron  is  always  plun- 
tiff  in  this  action,  and  not  the  clerk,  as  the 
law  supposes  the  injury  to  be  offered  to  the 
former  only,  by  obstructing  or  refusing  the 
admission  of  his  nominee,  and  not  to  the 
latter,  vho  has  no  right  in  him  till  instituted, 
aud  of  coarse  can  suffer  no  iiyury.    The 


actioa  may  be  hreight  against  the  pseudo- 
psHron,  his  clerk,  or  tlie  ordinary,  and  it  is 
sometimes  advisable  to  join  the  three  as 
defendants. 

This  action  commences  with  the  original 
writof  gaaretmpniir,  addressed  to  the  sheriff, 
to  command  the  defendants  who  disturb  the 
presentation  to  permit  the  plaintiff  to  present 
a  fit  person  (without  specifying  whom)  to 
such  a  vacant  church,  which  he  claims  to  be 
in  his  gift  and  his  presentation,  to  which  the 
defendants  unjustly  hinder,  and  unless  they 
do  so,  then  that  they  appear  in  court  on  such 
a  day  to  ahew  why  they  hinder  him.  The 
summons  on  the  origins!  is  to  be  served  on 
the  defendants,  either  personally  or  by  fixing 
it  to  the  church  door  of  the  benefice  to  which 
the  suit  relates,  but  no  proclamation  is 
necessary;  and  if  the  defendant  do  not 
either  appear  or  cast  an  essoign  at  the  return 
of  the  original  writ ;  or  if  after  casting  an 
essoign  he  do  not  appear  at  the  adjournment 
day,  there  issues,  instead  of  a  grand  cape,  a 
writ  of  attachment,  commanding  the  sheriff  to 
put  the  defendants,  by  gages  and  safe  pledges, 
to  answer  for  their  default,  and  if  no  ap- 
pearance be  entered  in  due  time  to  this,  then 
a  writ  of  grand  distress,  commanding  the  she- 
riff to  distrain  the  defendants  by  all  their 
lands  and  chattels  in  his  bailiwick,  in  order 
to  compel  their  appearance.  If  the  defen- 
dants do  not  appear  at  the  return  of  the  first 
distringas,  the  plaintiff  shall  have  judgment 
by  default. 

If  the  defendants  appear,  the  plaintiff 
declares,  showing  a  title  in  himself  or  ances- 
tors, or  those  under  whom  he  claims,  an 
actual  presentation  under  that  title,  and  a 
disturbance  before  the  action  brought.  Upon 
this  the  bishop  and  clerk  usually  disclaim 
all  title,  save  only  the  one  as  ordinary,  to 
institute  and  admit,  and  the  other  as  pre- 
sentee of  the  patron,  who  is  left  to  defend 
his  own  right.  They  may,  however,  re- 
spectively defend  their  own  right  to  collate 
or  be  instituted,  and  may  also  plead  certain 
dilatory  pleas,  or  in  bar,  the  general  issue 
ne  duiurba  pat,  which  woultl  entitle  the 
plaintiff,  so  far  as  these  defendants  are  con- 
cerned, to  immediate  judgment  to  recover 
his  presentation,  unless  he  intend  to  dispute 
the  fact  and  go  for  damages.  The  bishop 
may  plead  in  bar  that  the  clerk  presented 
by  the  plaintiff  was  not  fit  for  want  of  learn- 
ing, or  otherwise,  to  be  presented.  The 
patron  is  entitled  to  resort  to  certain 
dilatory  pleas,  or  may  plead  plenarty,  or  ne 
ditturoa  pas,  or  may  traverse  the  title  of  the 
plaintiff.  In  this  action  both  parties  are 
plaintiffs,  and  either  of  them  may  he  entitled 
to  a  judgment,  that  he  recover  the  presen- 
tation, and  have  a  writ  to  the  bishop  for  the 
admission  of  his  clerk.  The  trial  is  gene- 
rally by  a  jury,  but  sometimes  by  certificate 
as  to  ability  of  the  plaintiff's  clerk,  institu« 
tion,  deprivation,  resignatioh,  or  plurality. 

Upon  the  trial  of  an  issue  in  fact,  if  the 
verdict  be  for  the  plaintiff,  the  jury  is  directed 
to  inquire  s— Ist,  whether  the  church  be  full; 
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2(1,  upon  whose  presentment;  3il,  how  loo^ 
since  it  was  Toid ;  4ih»  the  yearly  value : 
which  are  called  the  four  usual  points.  If 
the  church  be  vnid,  no  damages  are  given ; 
but  if  the  church  be  full»  then  the  plaintiff  is 
entitled  to  two  years'  value^  or  six  months' 
value,  accordinsf  to  the  ctreumstances,  pur- 
suant to  the.  Statute  2  Wesminster.  When 
the  disturber,  instead  of  pleading,  suffers 
judgment  by  default  by  mi  dicit,  a  writ  of 
enquiry  of  the  four  usual  points  is  issued  to 
the  sheriff.  After  a  judgment  for  the  plain- 
tiff, a  writ  of  atimiUentium  elericum  issues  to 
the  bishop,  in  oiiedience  to  which  the  plain- 
tiff's presentee  is  duly  admitted ;  costs  are 
given  by  4  &  5  Wm.  IV.,  c.  39.  3  Step. 
Com.  661. 

QUARE  INCUMBRAVIT,  a  writw*jich  lay 
against  a  bishop,  who,  within  six  months 
after  the  vacation  of  a  benefice,  confers  It 
on  his  clerk,  whilst  two  others  are  contend- 
ing at  law  for  the  right  of  presentation,  to 
show  cause  why  he  has  incumbered  the 
church.  RefiT'  Orig',  32,  Abolished  by 
3  &  4  Wm.  IV.,  c.  27. 

QUARE  INTRUSIT,  a  writ  that  formerly 
lay  where  the  lord  proffered  convenable 
marriage  to  his  ward,  and  he  refused,  and 
entered  into  the  land,  and  married  another; 
that  is,  intruded ;  the  value  of  his  marriage 
Hut  being  satisfied  to  the  lord.  Abolished 
by  12  Car.  II.  e.  24. 

QUARE  NON  ADMISIT,  a  writ  to  recover 
damages  against  a  bishop  who  does  not  ad- 
mit a  plaintiff's  clerk.  It  is  however  rarely 
or  never  necessary ;  for  it  is  said  that  a 
bishop  refusing  to  execute  the  writ  nd  ad* 
miiiendum  cierieum,  or  making  an  insuffi- 
cient return  to  it,  may  be  fined,  ff^ata, 
C   /y.  302. 

QUARE  NQN  PERMITTIT,  an  ancient 
writ,  which  lay  for  one  who  had  a  right  to 
present  to  a  church  for  a  turn  against  the 
proprietary.    Fiela,  /.  5,  c.  6. 

QUARE  OBSTRUXIT,  a  writ  which  lay  for 
him  who,  having  a  liberty  to  pass  through 
his  neighbour's  ground,  could  not  enjoy  his 
ri)(ht,  because  the  owner  had  so  obstructed 
it.     Fietfi,  /.  4,  c,  26. 

QUARREL,  a  dispute, contest;  also,  an  action 
real  or  personal. 

QUARTER  DAYS,  the  days  which  begin  the 
four  quarters  of  the  year,  viz.,  the  25th  of 
March,  or  Lady  Day ;  the  24th  of  June,  or 
Midsummer  Day  ;  the  29th  of  September, 
or  Michaelmas  Day;  and  the  25th  of 
December,  or  Christmas  Day. 

QUARTERIZATION,  dividing  a  criminal  into 
four  quarters. 

QUARTER  SEAL,  the  seal  kept  by  the  di- 
rector of  the  Chancery  in  Scotland.  It  is 
in  the  shape  and  impression  of  the  fourth 
part  of  the  great  seal ;  and  is  in  the  Scotch 
statutes  called  the  Testimonial  of  the  Great 
2>eal.  Gifts  of  lands  from  the  Crown  pass 
the  seal  in  cerrain  cases.    Bell. 

QUARTER  SESSIONS.  See  Gknbral 
QuARTBK  SssaioNs,  and  Borough  Sss- 
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QUARTO  DIE  POST,  the  fourth  day  iiiclii. 
sive  after  the  return  of  a  wrik,  and  if  • 
defendant  appeared  then  it  watsnffidenti 
but  this  practice  b  now  altered. 

QUASH,  to  overthrotv  or  annnl. 

QUASI-CONTRACT,  an  act  whicb  has  not 
the  strict  form  of  a  contract,  but  yet  lias  the 
force  of  it ;  an  implied  contract. 

QUASI-CRIME,  or  QUASI-DELICT,  the 
action  of  one  doing  damage  or  evil  invohia- 
tarily. 

QUASI  ENTAIL.  An  estate  pmr  Mire  tU 
may  be  granted,  not  only  to  a  man  and  his 
heirs,  but  to  a  man  and  the  hein  of  his 
body,  which  is  termed  a  qwrnsi  email ;  the 
interest  so  granted  not  being  properly  sa 
estate  tail  (for  the  Statute  De  Domis  applift 
only  where  the  subject  of  the  entail  is  an 
estate  of  inheritance),  but  yet  so  far  in  tke 
nature  of  an  estate  tail,  that  it  will  go  to  the 
heir  of  the  body  as  special  occupant  duriai^ 
the  life  of  eeitui  que  vie,  in  the  same  msa- 
ner  as  an  estate  of  inheritance  wonld  de- 
scend, if  limited  to  the  grantee  and  the 
heirs  of  his  body.  And  such  estate  may  be 
also  granted  with  a  remainder  thereon  donag 
the  life  of  cestui  que  vie  §  and  the  alienatkM 
of  the  fifffjt  tenant  in  tail  will  bar  not  ootr 
his  issue,  but  those  in  remainder.  Tk 
alienation,  however,  for  that  porpoae  (as- 
like  that  of  an  estate  tail,  properly  to 
called),  may  be  effected  by  any  method  of 
conveyance,  except  only  a  devise  by  wiU. 
1  Step.  Com.  417. 

QUEEN  [cwen.  Sax.,  awifej,  a  womaa  who 
is  sovereign  of  a  kingdom.  The  qnees 
regent,  regnant,  or  sovereign,  is  she  who 
holds  the  Crown  in  her  own  right,  as  Qaeea 
Victoria,  who  has  the  same  powers,  prero- 
gatives, rights,  dignities,  and  duties,  as  if 
she  had  been  a  King. 

1.  With  regard  to  the  Queen's  title,  the 
Crown  of  England,  by  the  positive  coostita- 
tion  of  the  kingdom,  has  ever  been  descendi- 
ble, and  so  continues,  and  it  is  descendibk 
in  a  course  peculiar  to  itself,  yet  sahject  to 
limitation  by  Parliament ;  but  notwiikstand- 
ing  those  limitations,  the  Crown  vetains'iu 
descendible  qualitv,  and  becomes  hereditary 
in  the  prince  to  whom  it  is  limited. 

2.  Her  duties  are  to  govern  the  people 
according  to  law,  to  execute  judgmeut  ia 
mercy,  and  to  maintain  the  eaiablished 
religion. 

3.  Her  prerogatives  are— 

(a)  As  to  her  dignity  or  royal  character, 
which  consists  in  the  le^  attribntes  of— 

(a)  Personal  sovereignty. 
09)  Absolute  perfection. 
(7)  Political  perpetuity. 

(b)  As  to  her  regal  power,  in  whi(^  coo- 
sists  the  executive  part  of  government ;  in 
foreign  concerns,  the  Queen,  as  the  repre- 
sentative of  the  nation,  has  the  right  or 
prerogative  of— 

(a)  Sending  and  receiving  ambassadon. 

(/3)  Making  treaties. 

(7)  Proclaimini^  war  or  peace, 

(9)  Issuing  reprisals. 
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(c)  OrantiDjT  sare.conilncts. 

Ill  domett ic  affairs,  the  Queen  is  a  consti- 
tuent part  of  the  fupreine  lei^alative  power; 
has  a  npffative  upon   all  new  laws ;  and  is 
bound  by  no  statute  unit- ss  specially  named 
therein.    She  is  also  considered  as  the  gene- 
ral of  the  kinj|rdoiu,  and  may  raise  fleets  and 
armies,  huild   forts,  appoint  havens,  erert 
beacons,  prohibit  the  expor^iou  of  arms 
and  ammunition,  and  confine  her  suhjeeis 
within  the  realm,  or  recall  them  from  f orirign 
parts.-    She  is  also  the  fountain  of  justice 
and  ifeneral  conservator  of  the  peace,  and 
therefore  msv  erect  courts  (wherein  she  has 
a  lej^al  ubiquity),  prosecute  offenders,  pardon 
crimes,  and  issue  proclamations.     She  is 
likewise  the  fountain  of  honor,  office,  and 
privilege.    She  is  also  the  arbiter  of  domes- 
tic commerce  (but  not  of  forei|ifn,  which  i^ 
reifalated  by  the  law  of  merchants).    She  is 
therefore  entitled  to  the  erection  of  public 
marts,  the  regulation  of  weights  and  mea- 
sures, and  the   coinage  or  legitimation  of 
money.     The  Queen  is  also  the  supreme 
heafi  of  the  church,  and  as  such,  convener, 
regulates,  and  dissolves  synods,  nominates 
bishops,  and  receives  appeals  in  all  ecclesias- 
tical causes. 

4.  The  Queen *s  revenue  is  either  ordinary 
or  extraordinary. 

(«)  The  onlinary  is  either 

(1)  Ecclesiastical,  consisting  in 

(a)  The  custody  of  the  temporalities  of 
vacant  bishoprics, 

O)  CoroJies  and  pensions. 

iy)  Extra-parochial  tithes. 

(t)  The  first-fruits  and  tenths  of  bene- 
fices, 

(2)  Temporal,  consisting  in 

(a)  The  demesne  lands  of  the  Crown. 
(fi)  The  hereditary  excise ;  bein^  part 
of  the  consideration  for  the  pur- 
chase of  the  feodal  profits,  and  the 
prerogatives   of    purveyance   and 
pre-emption. 
(y)  Furests. 
(S)  Courts  of  justice. 
(«)  Royal  fish. 
ig)  Wrecks  and  things  jetsam,  flotsam, 

and  ligan. 
(If)  Royal  mines. 
(9)  Treasure  trove. 
(i)  Waifs. 
(k)  Estrays. 

(X)  Forfeitures  for  ofl*eaee9. 
Oi)  Escheats. 

(i^j  The  custody  of  idiots  and  lunatics. 

(b;  Extraordinary,     which     consists     in 

a-da.  subsidies,  and  supplies  granted  to  her 

hy  the  commons  in  Parliament,  and  raised 

hv  taxation.     1  Bi,  Com,  lf)0. 

QUERN  ANNE'S  BOUNTY.    See  Bounty 

OF    QUBKN  AnNB. 

[^LTEEN  CONs^ORT,  the  wife  of  the  reigning 
king.  She  is  a  public  person,  exempt  and 
diatintt  from  the  king,  for  the  is  of  ability  to 
purchase  lands  and  to  convey  them,  to  make 
leasee,  to  grant  copyholds,  and  do  other  acts 
of   ownership,  without  the  concurrence  of 


her  husband.    She  is  also  capable  of  taking 
a  grant  from  the  king,  which  no  other  wife 
is  from  her  husband.      She  has  separate 
courts  and  offices  distinct  from  the  king's, 
not  only  in  matters  of  ceremony,  bnt  even 
of  law ;  and  her  attorney  and  solicitor  gene- 
ral are  entitled  to  a  place  within  the  bar  of 
his  majesty's  courts,  together  with  th^  king's 
counsel.'   She  may  likewise  be  sued,  and  sue 
alone,  without  joining  her  husband;  she  is 
indeed  considered  as  A/emesolct  and  not  aa 
H/eme  covert.    She  pays  no  toll,  nor  ia  she 
liable  to  any  fine  in  any  court.    As  to  the 
security  of  her  life  and  person,  she  is  placed 
on  the  same  footing  with  the  king. 

QUEEN  DOWAGER,  the  widow  of  the  king. 
She  enjoys  most  of  the  privileges  belonging 
to  her  as  queen  consort.  But  it  is  not  trea- 
son to  conspire  her  death  or  violate  her 
chastity,  because  the  succession  to  the  Crown 
is  not  thereby  endangered  ;  but  no  man  can 
marry  her  without  special  licence  from  the 
Crown,  on  pain  of  torfeiting  his  lands  and 
goods.  If  she  marry  a  subject,  she  does  not 
lose  her  regal  dignity,  as  peeresses  dowager 
(when  commoners  by  birth)  do  their  peerage, 
when  they  marry  commoners. 

QUEEN  GOLD,  a  royal  revenue  belonging  to 
every  queen  consort  during  her  marrisge 
with  the  king,  and  due  from  every  person 
who  has  made  a  voluntary  offer  or  fine  to  the 
king,  amounting  to  ten  marks  or  upwards, 
for  or  in  consideration  of  any  pnvileges, 
grants,  licences,  pardons,  or  other  matters 
of  royal  favour  conferred  upon  him  by  the 
king,  and  it  is  due  in  the  proportion  of  one- 
tfruth  part  more,  over  and  above  the  entire 
offering  or  fine  made  to  the  king,  and  be- 
comei  an  actual  debt  of  record  to  the  queen's 
Majesty,  by  the  mere  recording  of  the  fine. 
But  no  such  payment  is  due  for  any  aids  or 
subsidies  grunted  to  the  king- in  Parliament 
or  convocation;  nor  for  fines  imposed  by 
courts  on  offenders  against  their  will,  nor 
for  voluntary  presents  to  the  king,  without 
any  consideration  money  from  him  to  the 
sultjtict,  nor  for  any  sale  or  contract  wheT«J»y 
the  present  revenues  and  possessions  of  the 
Crown  are  granted  away  or  diminished.  It 
is  now  quite  obsolete. 

QUEBN  REGNANT,  she  who  holds  the 
Crown  in  her  own  right. 

The  jiusband  of  a  queen  remnant  is  her 
subject.  The  act  of  naturalization  of  Prince 
Albert,  3  &  4  Vict.,  c.  2,  required  that  he 
should  take  the  oaths  of  allegiance  and 
supremacy.  It  is  provided,  by  3  &  4  Vict., 
c.  52,  that  if  there  be  issue  of  her  Majesty, 
who  at  her  demise  shall  b<'Come  king  or 
queen  of  this  realm,  his  royal  highness  shall, 
until  such  issue  attain  the'  age  of  eighteen, 
be  the  i{uardian  of  such  issue,  and  shall  be 
entitled  in  his  or  her  name,  and  under  the 
style  of  Regent  of  the  United  Kingdom,  to 
exercise  the  royal  power.  The  act,  how- 
ever, restrains  him  from  giving  the  royal 
assent  to  any  bill  for  varying  the  course  of 
succession  to  the  Crown  as  established  by 
12  &  li  Wm.  111.,  c.  2,  or  for  altering  Uie 
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Act  of  UniformUy,  13  &  14  Gar^lf.,  c.  4, 
relative  to  the  services  and  ceremoDies  of 
the  Church  of  Enjj^Iand,  And  it  is  further 
provided,  that  if  after  becoming  guardian 
and  regent,  he  should  profess,  or  marry  a 
person  who  professes  the  popish  religion, 
or  should  cease  to  reside  in  the  United  King- 
dom, all  the  authorities  so  vested  in  him 
shall  determine. 

QUEEN'S  ADVOCATE,  an  officer  in  Scot- 
land,  similar,  but  in  some  respects  superior, 
to  that  of  the  Queen's  attorney  general  in 
England.  It  is  his  province  to  prosecute  all 
cridtinal  actions,  and  bring  the  criminals  to 
punishment,  without  the  intervention  of  any 
grand  jury,  and  at  the  public  expense. 

QUEEN'S  BENCH,  a  court  of  record,  and 
the  supreme  court  of  common  law  in  this 
kingdom,  consuting  of  a  lord  chief  justice 
and  four  ;9tfi#/i/ justices,  who  are  by  their 
offices  the  sovereign  conservators  of  the 
peace,  and  supreme  coroners  of  the  land. 

The  court  consists  of  two  kinds  of  juris- 
diction,  viz.,  civil,  or  the  plea  side ;  and  cri- 
minal, or  the  Crown  side.  Till  the  time  of 
Edward  II.  the  matter  of  both  kinds  was 
entered  promiscuously  on  the  rolls  {  but  the 
rolls  were  then  discriminated,  and  those  of 
the  Crown  side  entitled  ''/^jf,"  though  both 
were  piled  up  in  the  same  bundles.  And 
thus  it  continued  very  long;  but  of  later 
times  the  records  of  civil  pleas  are  bound  up 
by  themselves,  and  the  records  of  pleas  of 
the  Crown  bound  up  by  themselves,  and 
kept  in  the  Crown  Office,  under  the  imme- 
diate custody  of  the  Coroner  of  the  Queen's 
Bench,  who  is  also  the  Queen's  attorney  in 
that  court  and  clerk  of  the  Crown. 

This  court,  which  is  the  remnant  of  the 
aula  regia,  is  not,  nor  can  be,  from  the  very 
nature  and  constitution  of  it,  fixed  to  any 
certain  place,  but  may  follow  the  Sovereign's 
person,  for  which  reason,  all  process  issuing 
out  of  this  court  in  the  sovereign's  name,  is 
returnable  *'  ubicunque  fuerimus  in  AngM.'* 
It  has  however,  sat,  for  some'centuries  past, 
at  Westminster. 

The  jurisdiction  of  this  court  is  very  high 
and  transcendent ;  it  keeps  all  inferior  juris- 
dictions within  the  bounds  of  their  authority, 
and  may  either  remove  their  proceedings  to 
be  determined  here,  or  prohibit  their  pro- 
gress below.  It  superintends  all  civil  cor- 
porations in  the  kingdom.  It  commands 
magistrates  and  others  to  do  what  their  duty 
requires,  in  every  case  where  there  is  no 
specific  remedy.  It  protects  the  liberty  of 
the  subject  by  speedy  and  summary  inter- 
position. It  has  a  concurrent  jurisdiction 
with  the  Common  Pleas  and  the  Exchequer, 
in  all  personal  and  mixed  actions.  It  is  the 
principal  court  of  criminal  jurisdiction. 
3  Step.  Com,  403. 

QUEEN'S  COUNSEL,  harristera  who  have 
been  called  within  the  bar,  and  selected  to 
be  the  Queen's  counsel ;  learned  in  the  law. 
They  answer,  in  some  measure,  to  the  advo- 
cates of  the  revenue,  advocaii  JUci,  among 
the  Romans.    They  must  not  be  employed 


against  the  Crown  without  speeial  licence, 
which,  however,  is  never  refused.  It  cosu 
about  nine  pounds. 

QUEEN'S  EVIDENCE,  an  accomplice,  to 
whom  a  hope  is  held  out,  that  if  he  will 
fairly  disclose  the  whole  truth  as  a  wiioess 
on  the  trial,  and  bring  the  other  offenders 
to  justice,  he  shall  himself  escape  puniih- 
ment.  I  PkU.  Evid.  31.  A  jury  may,  if 
they  think  fit,  convict  on  the  oasuppocted 
testimony  of  an  accomplice. 

QUEEN'S  PRISON,  a  jail  appropriated  to 
the  debtors  and  criminals  confined  nader 
process  or  by  authority  of  the  superior  coarti 
at  Westminster,  the  High  Court  of  Adai- 
rahy,  and  also  to  persons  imprisoned  under 
the  bankrupt  law.  The  6  &  6  Vict.,  c.  22, 
consoUdated  the  Queen's  Bench,  Fleet,  sad 
Marshalsea  Prisons. 

QUE  ESTATE  [quorum  Miuium]^  as  much  as  to 
say,  whose  estate  he  has.  It  ia  a  plea  where 
one  entitling  another  to  land,  says,  that  he 
and  they  whose  estate  he  has,  have  enjoyed 
the  same.  A  person  cannot  prescribe  ia 
anything  by  a  que  eUate  that  lies  in  graat, 
and  cannot  pass  without  deed  or  fine;  hot 
in  him  and  his  ancestors  he  may,  because  be 
comes  in  by  descent  without  any  coavej- 
ance.    1  /«#/.  121 ;  2  BL  Com,  2G(S. 

QUE  EST  MESNE,  a  term  uaed  in  actioos 
of  trespass,  &c.,  for  a  direct  ju^^tification  of 
the  very  act  complained  of  by  the  plaintiff  st 
a  wrong. 

Quemad  modum  ad  qumsiiouem  fmcH  worn  re- 
ipondetU  judiceo^  t/a,  ad  qumotiouem  jwru 
non  refpondent  Juratoreo,  Co.  Lit.  21^5.— 
(In  the  same  manner  that  jud^^ea  do  not  an- 
swer to  questions  of  fact,  so  jurors  do  oot 
answer  to  questions  of  law.) 

QUEM  RBDDJTUM  REDDIT,  an  old  wr!t 
which  lay  where  a  rent-charge,  or  other  rest 
which  was  not  rent-service,  was  granted  bj 
fine,  holding  of  the  crrantor.  If  the  teosot 
would  not  attorn,  then  the  grantee  mij^bt 
have  had  this  writ.     0.  iV.  B.  126. 

QUERELA,  an  action  or  declaration  preferred 
in  any  court  of  justice. 

QUERELA  CORAM  REGE  A  CONCILIO 
DISCUTIENDA  ET  TERMINANDA,  t 
writ  by  which  one  is  called  to  justify  a  com* 
plaint  of  a  trespass  made  to  the  kinghiioselfi 
before  the  king  and  his  council. 

QUERELE,  a  complaint  to  a  court. 

QUERENT  Iquerem,  Lat.],  a  plaintiff,  com. 
Alaioant,  enquirer. 

QUEST,  inauest,  inquisition,  or  enquiry. 

QUESTIO>I,  interrogatory  I  anything  en- 
quired. 

QUESTMAN  or  QUESTMONGBR,  stsiter 
of  law  suits  or  prosecutiona;  also,  a  pcr»ns 
chosen  to  inquire  into  abuses,  especially 
snch  as  relate  to  weights  and  measures. 

QUESTUS,  land  which  does  not  desrend  hj 
hereditary  right,  but  is  acquired  liy  one's  own 
IslMinr  and  industry. 

QUESTUS  EST  NOBIS,  a  writ  of  noisaacf, 
which,  bv  16  Edw.  I.,  lay  against  him  to 
whom  a  house  or  other  thing  that  breeds  a 
nuisance,  is  descended  or  alienated ;  wkerea^ 
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before  that  statute,  tbe  action  lay  otilyajjrainst 
him  who  first  feried  or  caused  tbe  miisaoce, 
tn  the  damasre  of  his  neif^hliour. 
QUIA  EMPIORES,  siaiuie  of,  18  £div.  I., 
St.  I,  c.  I,  A.D.  1290,    Prior  to  this  sUtute, 
any  person  ini|;ht,  by  a  xrant  of  land,  have 
created  a  tenure  as  uf  his  person ;  but  if  no 
soch  tenure  were  reserved,  the  feoffee  held 
of  the  feoffor,  by  the  same  services  bv  which 
the  feoffor  held  of  his  superinr  lord.  The  con- 
sequence was,  that  all  the  fruits  of  tenure  fell 
toto  the  hands  of  the  feoffors  or  mesne  lords, 
to  the  prejudice  of  the  superior  lords  of  tbe 
fee ;  fur  remedy  whereof,  it  was  by  this  sta- 
tute enacted,  *«  That  from  henceforth  it  shall 
be  lawful  to  every  freeman  to  sell  at  his  own 
pleasure  his  lands  and  tenements,  or  part 
of  them,  to  that  the  feoffee  shall  hold  the 
same  landa  or  tenements  of  the  chief  lord  of 
the  same  fee,  by  such  service  and  customs  as 
his  feoffor  held  before.''    2  InH,  600. 
Qat  objwrQi  regnum  amittit  regman  sed  non 
regem;   patriam  sed   non   patrem   patrut. 
7  Co.  9.— (He  who  abjures  the  realm,  loves 
the  realm,  but  not  the  kingi  the  country, 
hat  not  the  father  of  the  country.) 
Qd  ueemtat  integral  famm  sit  et  non  crindnO' 
sHf.     3  I  net.  26.— (Let  him  who  accuses 
be  of  clear  fame,  and  not  criminal.) 
Qui  adimii  mediwm,  derimii  finem,    Co.  Lit. 
161. — (He  who  takes  away  the  middle,  de- 
stroys the  end.) 
fat  atitpnd  sttUuerii  parte  inaudita    altera, 
^egvum  Ueet  dixerit,  hand  iequum  faeerit, 
6  (3o.  52. — (He  who  decides  anythioff,  one 
fnrty  bein^  unheard,  though  he  should  de- 
cide rif^ht,  does  wrong.) 
Qn  bene  kUerrogat  bene  docet.    3  Bills.  227.— 

(He  who  questions  well,  learns  well.) 
Qui  bene  dittinguit  bene  docet.    2  Inst.  470.— 

(He  who  distinguishes  well,  learns  well.) 
QUICK  WITH  CHILD.    See  Abortion. 
Qm  coneedii  aliquid  concedere  tfidetur  et  id  sine 
qMo  eoneessio  est  irrita,  sine  quo  res  ipsa  esse 
non  potvit.     1 1  Co.  52. — (He  who  concedes 
anything,  is  considered  as  conceding  that 
without  tvhii'h  his  concession  would  be  idle, 
without  ivhich  the  thing  itself  could  not 
exist.) 
Qm  eontemmit  pr^eceptum,  eontemnit  pr^dpien* 
tern.     12  Co.  96. — (He  who  contemns  the 
precept,  contemns  the  party  givina:  it.) 
Qitietiuid  est  contra  normam' recti  est  injuria, 
3  Buls.  313. — (Whatever  is  against  tbe  rule 
of  right,  is  an  injury.) 
Qsicqmd  in  exeessu  actum  est  lege  prohibetur, 
2  lost.  107* — (Whatever  is  dune  in  excess, 
is  prohibited  in  law.) 
Qmcquid  Judicis  auctoritati  subficittar  novitati 
non  subficitur.    4  Inst.  66.— (Whatever  is 
subject  to  the  authority  of  the  Judge,  is  noi 
subject  to  novelty.) 
Qneqnid  plantatur  solo,  soh  cedit.    Off.   of 
Exec.  5/. — (Whatever  b  affixed  to  the  soil, 
belongs  to  the  soil.) 
Qmepdd  soMtnr,  sotvitur  secnndum    modum 
•oloentis.    2  Vem.  606.— (Whatever  is  dis- 
solved, is  dissolved  according  to  the  manner 
of  the  pirty  diaiolTing.) 


Qtd  cum  dUo  eontrahit,  vet  est,  vel  esse  debet, 
non  ignarus  conditionis  efus^ 

This  rule,  however  reasonable  in  its  appli- 
cation to  the  condition  of  a  person '  as  fixed 
by  the  law  of  the  country  where  he  is  domi- 
ciled, is  not  so  clear  in  point  of  convenience 
or  equity,  when  applied  to  the  condition  of 
a  person  as  fixed  by  tbe  law  of  a  foreign 
couucry.    How  are  the  inhabitants  of  any 
country  to  ascertain  the  condition  of  a  stran- 
ger dwelling  among  them,  as  fixed  by  the 
law  of  a  foreign  country,  where  he  was  born, 
or  had  acquired   a  new  domicil?     Even 
courts  of  judtice  do  not  assume  to  know  what 
the  laws  of  a  foreign  country  are;  but  re- 
quire t|ietn  to  be  proved;  how  then  shdl 
private  persons  be  presumed  to  have  better 
means  of  knowledge  i    On  the  other  hand, 
it  may  be  said  with  great  force,  that  con- 
tracts ought  to  be  governed  bv  the  law  of 
the  country  where  they  are  made,  as  to  the 
competence  of  the  parties  to  make  them, 
and  as  to  their  validitv ;  because  the  parties 
may  well  be  presumed  to  contract  with  refe- 
rence to  the  laws  of  the  place  where  the 
contract  is  made,  and  is  to  be  executed. 
Such  a  rule  has  certainty  and  simplicity  in 
its  application.    It  ought  not,  therefore,  to 
be  matter  of  surprise  ^  the  country  of  the 
party's  birth  should  hold  such  a  contract 
valid  or  void,  according  to  its  own  law ;  and 
that,  nevertheless,  the  country  where  it  is  to 
be  made  and  to  be  executed,  should  hold  k 
valid  or  void,  according  to  its  own  law.  It  has 
been  well  observed  by  an  eminent  Judge 
(Lord  Stowell),  that  "with  respect  to  any 
ignorance  arising  from  foreign  birth  and 
education,  it  is  an  indispensable  rule  of  law 
as  exercised  in  all  civilized  countries,  that  a 
man  who  contracts  in  a  country,  engages  for 
a  competent  knowledge  of  the  law  of  con- 
tracts of  that  country.    If  he  rashly  presume 
to  contract  without  such  knowledge,  he  must 
take  the  inconveniences  resulting  from  such 
ignorance  upoQ  himself,  and  nut  attempt  to 
throw  them  upon  the  other  party  who  has 
engaged  under    a  proper  knowledge   and 
sense  of  the  obligation  which  the  law  would 
impose  upon  him  by  virtue  of  that  engage- 
ment."    Dairy mple  v.  Dalrymple,  2  Hagg. 
(3ons.  R.  61 ;  Story's  Confi,  of  Lows,  93. 

Qtftctfngve  habet  jurisdictionem  ordinariam  est 
alius  loci  ordinarius.  Co.  Lit.  344. — (Who- 
ever has  an  ordinary  jurisdiction,  is  ordinary 
of  that  place.)  * 

Quiamque  jnssujudicis  aliquid  faeerit  non  tide' 
tur  dolo  malofecisse,  quia  parere  necesse  est* 
10  Co.  71. — (Whoever  does  anything  by  the 
command  of  a  Judge,  is  not  reckonetito  have 
done  it  u-itli  an  evil  intent,  because  it  is 
necessary  to  ubey.) 

Qtft  destruit  medium  destruit  finem,  10  Co. 
61. — (He  who  destroys  the  middle,  destroys 
the  end.) 

Qui  doit  inheriter  alphe  doit  inheriter  al  fits, 
— (He  who  would  have  been  heir  to  ihe 
father,  shall  be  heir  to  the  son.) 

QUID  JURIS  CLAM  AT,  a  judicial  writ  issued 
out  of  the  record  of  a  fine,  which  remained 
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With  the  cttiioi  brevium  of  the  Commiin 
Plead  before  it  was  en^rrossed ;  aod  it  lay  for 
the  grantee  of  a  reversioa  ur  rcinaiuder, 
when  the  particular  tenaot  would  not  attorn. 
RefT,  Jud,  571. 

QUID  PRO  QUO  (what  for  tvhat),  the  mutnal 
consideration  and  performance  of  both  par- 
ties to  a  contract. 

QM  nijus,  et  in  quo  cansistit  injuria,  legis  est 
definire.  Co.  Lit.  158  b. — (What  right  ts, 
and  what  injury  is,  it  is  the  business  of  the 
law  to  declure.) 

Qui  eorum  vestigia  insistant  eorum  exit  us  per- 
korrescant,  4  Inst.  487. — (Let  those  dread 
their  fate  who  tread  in  their  steps.) 

QUIETARE,  to  quit,  acquit,  discharge,  or 
save  harmless. 

QUIETE  CLAMARE,  to  quit  claim,  or  re- 
nounce  all  pretensions  of  right  and  tiile. 
Bract.  I.  5. 

QUIETUS,  freed  or  acquitted. 

QUIETUS  REDITUS,  a  quit-rent. 

Qui  evertit  causam  evertit  causatum  futurum, 
10  Cjo.  51.— (He  who  overthrows  the  cause, 
overthrows  the  future  consequence.) 

Qui  ex  damnato  coitu  naacuntur  inter  liberos 
non  computentur,  Co.  Lit.  8. — (Those  who 
are  born  out  of  unlawful  intercourse,  are  not 
counted  among  children.) 

Quifacit  per  aUumfacit  per  se,  Co,  Lit.  258. 
—(He  who  acts  through  another,  acts 
throiiirh  himself.) 

Qui  habet  jurisdictionem  absolvendi  hahet,juriS' 
dictionem  ligandi.  12  Co.  59.— (He  who 
has  the  jurisdiction  i>f  loosening,  has  the 
jurisdiction  of  binding.) 

Qui  hutret  litera  haret  in  cortice.  Co.  Lit.  289. 
— (He  who  sticks  to  the  letter,  sticks  to  the 
hark.) 

QUI  IMPROVIDE,  a  supersedeas  grmted 
where  a  writ  is  erroneou.sly  sued  uut  or' 
uiisauardcd. 

Qui  in  utero  est,  pro  Jum  nato  habetur,  guoties 
de  ejus  cttinmudo  quaritur, — (He  who  is  in 
the  womb,  u  now  held  as  Jiorn,  as  (ifteu  as 
it  is  questioned  concerning  his  benefit.) 

Qui  Jure  suo  ufilur,  neiuini  fae'tt  injuriam, 
Reg.  Jur.  Civ. — (He  who  cm nd nets  himself 
according  to  his  own  legal  rii;hts,  does  an 
injury  to  nobody.) 

Quijussujudicit  aiitfuod/uerit  non  videtur  dolo 
malo  fecisie,  quia  parere  necssseest,   10  Rep. 

-  76.^  (He  who  does  anything  by  command  of 
a  Judt(e,  it  will  not  be  supposed  that  he 
acted  from  an  improper  motive,  because  it 
was  necessary  to  obey.) 

QuiUbet  potest  renunciarejuri  pro  se  intro' 
ducto,  ,  2  Inst.  183.— (Every  man  can  re- 
nounce a  right  introduced  for  himself.) 

Qui  molitur  insidius  in  patrium  id  fucH  quod 
insanus  nautu  per/urans  navem  in  qud  vehitur, 
3  Inst.  36. — (He  who  pluts  snares  against 
his  country,  does  that  %vhich  an  insane  sailor 
due.4,  boring  through  the  »hip  in  wliich  he  is 
carried.) 

Qui  non  cadunt  in  constuntem  virum  van!  ttmO' 
res  sunt  testimandi,  7  Co.  27.— -(Those 
fears  are  to  be  esteemed  vain  which  do  not 
affect  ft  firm  man.) 


Qui  non  habet  in  esre,  iuat  in  cvrpore :  ne  qt'n 
peccetur  impunh  2  Inst.  173. — (Whataioso 
cannot  pay  with  his  pur«e,  he  must  «nfier  in 
person,  lest  any  one  should  sin  with  impu- 
nity.) 

Qui  non  habet  potestatem  mlienandi  ha&et  nectt' 
sitatein  retinendi.  Hob.  336. — (He  who  hii 
not  the  power  of  alienating,  is  obliged  to 
retain.) 

Qui  non  libere  veritalem  pronmneiut  preditor  fit 
veritatis,  4  Inst.  Epil.-^(He  who  does  doc 
willingly  speak  truth,  is  a  betrayer  of  the 
truth.) 

Qui  non  obstat  quod  obstare  potest  facere  ride^ 
tur,  2  lust.  146. — (He  who  doet  not  pre- 
vent what  he  can  prevent,  seems  to  com  mil 
the  thing.) 

Qui  non  improbat,  approbat.  3  In^t.  27.*-[He 
who  does  not  blame,  approves.) 

Qui  non  prohibet  quod  prohibere  potest  msseslart 
videtur,  2  Inst,  308. — (He  who  dues  aot 
forbid  what  he  can  forbid,  appears  to  Aft- 
sent.) 

Qui  non  propuisat  injuriam  quando  potest,  infert. 
Jenk.  Cent.  271. — (He  %vho  does  not  repeal 
an  injure  when  he  can,  induces  it.) 

QUINQUAGESI.MA  SUNDAY,  Shrove-Sua- 
dav. 

QUINQUE  PORTUS,  the  Cinque  Ports. 

QUINSTEMB  or  QUINZIME,  fifteenth!. 
13  Edw.  /. 

QUINTO  EXACTUS,  the  fifth  or  last  call 
or  requisition  of  a  defendant  sued  to  out- 
lawry. 

Qui  obstruit  uditum,  destrmt  comm'^lum,  Cu. 
Lit.  161. —  (He  who  obstructs  an  eoirancr, 
destroys  a  conveniencv.) 

Qui  omne  dicit,  nihil  exciudit.  4  List.  SL— 
(He  who  says  all,  exduiles  nothing.) 

Qui  parcit  noeentibus,  innoeentibus  ptnit, 
Jenk.  Cent.  126. — (He  who  spares  the  Kuilrr, 
punishes  the  innocent.) 

Qui  peeeat  ebrius,  luat  sobrius,  Cary's  Rep. 
133. — (Let  him  who  sins  when  drunk,  be  pon- 
ished  when  sober.) 

Qui  per  alium  faeit  per  seipsum  faetrt  vidttMr. 
Co  Lit.  258. — (He  whu  d<ies  an>  thins,'  by  die 
instrumentality  of  another,  is  cun.«iiend  u 
doing  it  himself.) 

Qui  per  fraudem  agit,  frustrk  agit,  2  RoL 
Rep.  17. — (What  a  man  does  irauduleoiht 
he  does  in  vain.) 

Qui  periculum  amat  in  eo  j»eriM.<-»(He  who 
loves  danger,  will  perish  by  ii.) 

Qui  potest  et  debet  vetare,  jitbet.  Glib.  35.— 
(He  who  is  able  aod  ought  to  forbid,  rouH 
mands.) 

Qui  primum  peeeat  iUe  faeit  rixom.  Gudb.— 
(He  who  suis  firet,  makes  the  strife.) 

Qui  prior  est  tempore  potior  est  jure,  Co.  Lit 
11. — (He  whu  is  first  in  timo^is  more  power- 
ful in  law.) 

Qui  pro  me  aOquidrJaeUi  miki  fedsse  eidettr. 
2  Inst.  501. — (He  who  fur  meiloe^  aoytkioii 
appears  to  do  it  by  me.) 

Qui.providet  sibi  providet  hssredibus.*^  (He 
who  provides  for  himself,  provides  for  kis 
heirs.) 

Qui  rationem  in  ornnM^ua  qmserunt  roHmem  stb- 


QUO 


(  565  ) 


QUO 


verhmt.     2  Go.   75.— (Tbey  wlio  seek  a 
reason  for  eTerythin^,  subvert  reason.) 
Qiiisguis  prttsumitur  bwtuj  et  semper  im  duhiis 
pro  reo  retptrndendum,    Jur.  Cir. —  (Every 
one  is  presumed  i;ood,  and  always  in  doubCy 
presumptitiD  is  in  favour  of  the  defendant.) 
Qui  semel  aetumem  rentmciaverit,  ampiuia  repe* 
tere  turn  potest.    8  Co.  59. — (He  who  re- 
nounces an  action  once,  cannot  any  more 
repeat  it.) 
Qui  semel  mdUts,  semper  pnesumittir  esse  malus 
in  eodem  genere.     Cm.  Cur.  31 7« — (He  who 
is  once  bad,  is  presumed  to  be  bad  always 
in  the  same  decree.) 
Qui  sentit  commodum,  seiUire  debet  et  onus:  et 
^  contra,     1  Uo.  99.— (He  who  receives  the 
ttdvantai^e,  ou;;ht  also  to  suffer  the  burthen, 
and  ou  the  contrary.) 
Tlie  converse  of  this  maxim  also  holds. 
Quisqmis  est  qui  veUt  juris  eonsultus  kaberi  con- 
tiuuet  stumum,  veiit   a    quocunque   doceri, 
Jeiik.   Cent. -^  (Whoever  wishes    to   be  a 
jurisconsult,  let  him  continually  study,  and 
desire  to  be  tnuirbt  by  ever)  thini?.) 
Qui  tacet  conseutire  videtur.    Jenk.  Cent.  32. 

— (He  who  is  silent,  appears  to  consent.) 
Qui  tacet  eousentire  videtur  ubi  tractatur  de 
ejus  eommodo.     9  Mod.  38. — (He  who  is 
silent  is  considered  as  assentinff,  when  it  is 
debated  concePHinj^  his  convenience.) 
QUI  TAi\l  (who  as  well),  proceedings  which 
are  purtly  at  the  suit  of  the  Queen  and  partly 
at  that  of  a  subject ;  so  called  from  the  words 
**  Qui  turn  pro  domini  regind,  guam  pro  se 
ips*»" 
Qtti  tardius  solvit,  minus  solvit.    Jenk.  Cent. 
58.  —  (He  who   releases  slowly,  releases 
1  tte.) 
QUIT   CLAIM,  a  qnittinjc  of  one's  action, 

claioa,  or  title. 
Qui  timent,  eavent  et  vitant.    Office  of  Exec. 
162. —  (They  who  fear,  are  wary  and  avoid.) 
QUIT  RENT,  a  rent,  the  payment  of  which 

frees  from  services,  &c. 
QUOAD  HOC  (as  far  as  this). 
Qaod  ab  initio  non  valet  in  tractu  temporis  non 
convalescet.    4  Co.  2.—  (That  which  is  bad 
in  its  commeDcement,  improves  not  by  lapse 
of  time.) 
Quod  alias  bonum  et  justum  est,  si  per  vim  vel 
fraudem  oetatur,  malum  et  injustum  efficitur, 
3  Co.  7o.— (What  otherwise   is   good  and 
jusi,  if  it  be  suu|(ht  by  force  and  fraud,  be- 
comes bad  and  unjust.) 
QUOD  CLERIC!  BENEFICIATI  DE  CAN- 
CELLARIA,  a  writ  to  exempt  a  clerk   of 
the  Chancery  from  the  contribution  towards 
the  proctors  of  the  clergy  in  Parliament,  &c. 
Reg.  Orig.  261. 
QUOD  CLERICI  NON  ELIGANTUR  IN 
OFFICIO  BALLIOR,  &c.,  a  writ  which  lay 
for  a  clerk,  who,  by  reason  of  some  land  he 
has,  is  made,  or  is  about  to  be  made,  bailiff, 
beadle,  reeve^  or  some  such  officer.    Reg, 
Orig.  187. 
Quod  constat  clare,  non  debet  vereficari. — (That 
which  is  clearly  apparent,  needs  not  to  be 
verified.) 
Quad  constat  curiof  opere  testium  non  indiget. 


2  Inst.  663.— (What  appears  to  the  courts 
needs  not  the  help  of  witnesses.) 
Quod  contra  legem  fit,  pro  imfecto    kabetur, 
4  Co.  31. — (What  is  done  contrary  to  law,  is 
considered  as  noi  done.) 
QUOD  CUM,  that  whereas. 
Quodcunque  aliouis  ab  tutelam  corporis  stti 

/ecerit,  jure  iafecisse  videtur.  2  lost.  690. 
— (Whatever  any  one  does  in  defence  r  f  his 
person,  that  he  is  considered  to  have  done 

iegrally.) 
Quod  datum  at  ecclesim,  datum  est  Deo,  2  Inst, 

2. — (What  is  given  to  the  church,  is  given  to 

God.) 
Quod  demonstrandi  causd  additur  rei  sath  de- 

monstraia,/rustraJlt.     10  Co.  1 13.—  (What 

is  added  to  a  thing  sufficiently  palpable,  for 

the  purpose  of  demonstration,  is  vain.) 
Quod  (iubitas,  nefeceris,    P.  C.  300.— (Where 

yon  dnuht,  do  nothing.) 
QUOD  El  DEFORCEA T,  a  writ  for  a  tenant 

in  tail,  tenant  in  dower,  by  the  courtesy^  or 

for  term   of  life,  having  lost  any  land  by 

default,  against  him  who  recovers,  or   his 

heir.    Reg,  Orig,  171. 
Quod  est  ex  necestitate  nunquum  introducilur, 

nisi  qnando  necessarium,    2  Rol.  Rep.  612. 

—(What  is  introduced  of  necessity,  is  never 

introduct'd,  except  when  necessary.) 
Quod  est  inconveniens,  out  contra  rutionem  non 

permtssum  est  in  lege,  Co.  Lit.  178. — (What 

IS  inconvenient,  or  contrary  to  reason,  is  not 

permitted  in  law.) 
Quod  est  necessarium  est  licitum,    Jenk.  Cent. 

76' — (Wliat  is  necessary,  is  lawful.) 
Quod  fieri  non  debet  factum  valet,    6  Co.  38. 

(Wliat  ought  not  to  be  done,  avails  when  done.) 
Quod  inconsulto  fecimus  consuhius  revocemus, 

Jenk,  Cent.  116. — (What  is  done  without 

counsel,  we  revoke  more  considerately.) 
Quod  in  Jure  scrtpto  "jus**  appeilutur,  id  in 

lege  AngliiB  **  rectum**  esse  dicitur.     Co. 

Lit.  168. — (What  in  written  law  is  called 

"jus**  in  the  law  of  England,  is  said  to  be 

••  rectum,**) 
Quod  in  minori  tfaiet  valebit  in  majori;  et  quod 

in  mnjori  non  valet  nee  valebit  in  minori.    Co, 

Lit.  260.— (What  avails  in  the  minor,  will 

avail  in  the  major ;  an.l  what  does  not  avail 

in  the  major,  will  not  avail  in  the  minor.) 
Quod  in  una  simUium  valet,  valebit  in  altera, 

Co.  Lit.  191. — (What  avails  in  one  of  two 

things,  will  avail  in  the  other.) 
Quod  meuiH   est  sine  me  au/erri  non  potest, 

Jenk.  Cent.  251. — (What  is  mine,  cannot  be 

taken  away  without  me.) 
Quttd  necessari^  intelligitur  id  non  deest,  1  Buls. 

71. — (What  is  necessarily  understood,  is  not 

wanting.) 
Qund  necessitas  cogit  d^/endit,    H.  H.  P.  C. 

64. — (What  necessity  lorces,  it  justifies.) 
Quod  non  tqopttret  non  est  ,*  ei  non  apparel  judi^^ 

cialiter  ante  Judicium.    2  Inst.  4/9. — (That 

which  appears  not,  is  not,  and  appears  not 

judicially  before  judgment.) 
Quod  non  cnpit  christus,  eapit  Jlscus,    3  Inst. 

132.^(What  the  church  does  not  Uke,  the 

exchequer  does.)  • 

Quod  non  hab^t  principhm  non  habet  finemk. 


•    QUO 


(666) 


QUO 


Co.  Lit.  345. — (That  which  hat  do  htginmng, 
has  no  end.) 

Quod  non  lej^ilur  non  ereditur.  4  Intt.  304. — 
(What  if  not  reaiJ,  is  not  believed.) 

QMod  non  valet  in  principaUa,  in  aecessoria  $eu 
eonsequentia  non  valebii  ;  et  quod  non  valet  in 
magis  propiwfuo,  non  valebit  in  magis  remote, 
8  Co.  78. — ( rhat  which  is  not  g^ood  in  its 
principal,  will  not  be  good  as  to  accessories 
or  consequences ;  and  what  is  not  of  force 
in  regard  to  things  near  it,  will  not  be  of 
force  in  things  remote  from  it.) 

Qnod  nostrum  est,  sine  facto  sive  de/ectu  nostra, 
amitti  sen  in  alium  transferri  non  potest. 
8  Co.  92.— (That  which  is  oars  cannot  be 
lost  or  transferred  to  another  without  our 
own  act,  or  our  own  fault.) 

Quod  nuUiw  est,  est  domini  regis.  Fleta,  I.  3. 
— (That  which  is  the  property  of  nobody, 
belongs  to  our  lord  the  king.) 

Quod  nuliiui  est,  id  rations  nuturali  oceupanti 
eonceditur.  Pand.  1.  zli. — (What  belongs  to 
nobody  is  given  to  the  occupant  by  natural 
right.) 

Quod  per  me  non  possum,  nee  per  alium,  4  Co. 
24. — (What  I  cannot  do  in  person,  I  cannot 
do  by  proxy.) 

QUOD  PERMITTAT,  a  writ  which  lay 
against  any  person  who  erected  a  building, 
though  on  his  own  ground,  so  near  to  the 
house  of  another,  that  it  hangs  over  or  be- 
comes a  nuisance  to  it.   Termes  de  Ley,  479. 

QUOD  PERMITTAT  PROSTERNERE,  a 
writ,  in  the  nature  of  a  writ  of  right,  to 
abate  a  nuisance.    F.  N,  B,  104. 

Quod  per  recordum  probatum,  non  debet  esse 
iw^ahim.— (What  is  proved  by  recon),  ought 
not  to  be  denied.) 

QUOD  PERSONA  NEC  PREBENDARII, 
&c.,  a  writ  which  lay  for  spiritual  persons, 
distrained  in  their  spiritual  possessions,  for 
payment  of  a  fifteenth  with  the  rest  of  the 
parish.    F.  AT.  B.  176. 

Quod  primum  est  in  intentions,  uUknum  est  in 
operatione.  Bacon. — (That  which  is  first  in 
intention,  is  last  in  operation.) 

Quod  prius  est  verius  est;  et  quod  prhu  est 
tempore  potius  est  jure,  Co.  liit.  347. — 
(Wbat  b  first  is  true,  and  what  is  first  in 
time  is  better  in  law.) 

Quod  pro  nimore  Ucitum  esf,  ft  pro  majors 
liciium  est.  8  Co.  43.— (That  which  is 
lawful  as  to  the  minor,  b  lawful  as  to  the 
major.) 

Qttoc^tie  dissohitur  eodem  modo  quo  Ugatur, 
2  Rol.  Rep.  39.-H[In  the  same  manner  that 
a  thing  is  uonnd,  in  the  same  manner  it  is 
unbound.) 

Quod  quisquis  norai  in  hoc  se  exereeat.  1 1  Co. 
10. — (Let  every  one  employ  himself  in  what 
he  knows  not.) 

Quqd  remedio  destituHur  ipsd  re  valet  si  culpa 
aosit.  Bacon. — (That  which  Is  witliout  re- 
medy avails  of  itselfif  without  fault.) 

Quod  restringendi  causd  additur  in  casu  domini 
regis,  si  falsum  sit,  vitiat  cartam,  10  Co. 
110. — (Ihat  which  is  added  for  the  pur- 
pose "of  restraint  in  the  case  of  the  king,  if 
false,  vitiates  the  grant.) 


Qsiod  semel  numm  est  ampUua  m 
potest,    Co.  Lit.  49. — (What  is  once  miDe, 
cannot  be  mine  more  completely.) 

Quod  semel  plaemS  in  elections,  mmpHms  dispU- 
cere  non  potest.  Co.  I^t.  146. — (Where 
choice  is  once  made,  it  cannot  be  disapproved 
aov  longer.) 

Quod  sub  certiformi  coneessmm  pel  reservatum 
est,  non  trakitur  ad  valorem  sen  cempemstt- 
tionem.  Bacon.— (^^'hat  is  given  or  rescrred 
under  a  certain  form,  is.  not  to  be  draws 
into  a  Taluatioo  or  compenaation.) 

Quod  tacith  inlelUgitmr  deesse  sum  videtsr. 
4  Co.  22.— (Wbat  Is  silently  understood, 
does  not  appear  to  be  waottng.) 

Quod  vanum  et  inutUeest,  lex  mm  reqtmit.  Co. 
Lit.  319.— (The  bw  requires  not  what  is 
Tain  and  useless.) 

QUO  JURE,  a  writ  which  lay  for  him  who  bad 
land  wherein  another  challenged  comoipa  of 
pasture,  time  out  of  mind ;  and  it  was  to 
compel  him  to  show  hy  what  Utle  be  chal- 
lenged it.    F.N.  17.158. 

Quo  Kgatur,  eo  dissohntmr,  2  Rol.  Rep.  21.— 
(By  the  same  power  by  which  a  maa  » 
bound,  by  that  b  he  released.) 

QUO  MINUS,  a  writ  whicb  lay  for  him  «ho 
had  a  grant  of  house-bote  and  hay-bote  in 
anothers  woods  against  the  grantor,  makios; 
such  waste  as  the  grantee^  could  not  enjoy 
his  grant.    O.  N.  B,  148. 

It  also  lay  for  the  Queen's  accoanlant  in 
the  Rxchequer,  agunst  whom  be  bad  aay 
cause  of  personal  action,  suggesting*  that  he 
is  thereby  made  less  able  to  pay  the  Qncea'a 
rent;  and  this  surmise  gave  jarisdictaon  to 
the  Court  of  Exchequer  to  hear  and  deter* 
mine  the  cause  of  any  other  per»OQ.  It  is 
now  abolished. 

Quomodo  mdd  constituitur  eodem  snodo  dUsol" 
vitur,  Jenk.  Cent.  74. — (In  the  same  man* 
ner  by  which  anything  is  consUtnted,  by  that 
is  it  aissolved.) 

QUONIAM  ATTACHIAMENTA,one  of  the 
oldest  books  of  the  Scotch  law,  ao  called 
from  the  first  words  of  the  Yolane« 

QUORUM  (of  whom). 

Quorum  pr^etextu,  nee  auget  nee  mmuk  seniat- 
tiam,  sed  taMtum  eonjirmatprstmissa,  Flov. 
52.— (Quorum  prsstextu  neither  increases 
nor  diminishes  a  sentence,  but  only  confirms 
that  which  went  before.) 

QUOT,  one-twentieth  part  of  the  mofable 
estate  of  a  person  dying  ha  Scotland,  an- 
ciently due  to  the  bishop  of  the  diocese 
where  he  resided. 

QUOTA,  a  tax  to  be  kried  in.na  equal 
manner. 


Quoties  duplici  jure  drfertur  aSad  ^ 
repudiate  novo  jure,  quod  amis  d^/ertm  ns- 
pererii  vetus.  Reg.  Jur.  Cir.— (As  often  as 
a  succession  comes  to  a  man  by  a  doaUe 
right,  the  new  ris^ht  being  laid  ande.  the  old 
one  which  brought  it  ficst  will  overcome.) 

Qtto^tet  in  verbis  nulla  est  ambiguitts  ibi  mOa 
exposiiio  contra  verba  fiemda  est.  Go.Iit. 
147.— (When  in  the  words  there  is  no  am- 
biguity, tlien  no  exposition  contrary  to  the 
words  is  to  be  made.) 
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QUO  WARRANTO,  a  writ  Istaible  oot  of 
the  Queen's  Beocby  in  the  natare  of  a  writ 
of  riffhCy  for  the  Crown,  against  him  who 
cl alios  or  usurps  any  office,  franchise,  or 
liberty,  to  enquire  by  what  authority  he 
supports  bis  claim,  in  order  to  determine  the 
right.  It  lies  also  in  case  of  non-user  or 
long  neglect  of  a  franchise,  or  mis-user  or 
abuse  of  it ;  being  a  writ  commanding  the 
defendant  to  show  by  what  warrant  he  exer- 
cises such  a  lEninchue,  havinif  never  had  any 
grant  of  it,  or  having  forfeited  it  by  neglect 
or  abuse. 

This  proceeding  is  generally  adopted  for 
the  purpose  of  trying  the  right  to  corporate 
offices,  and  was  resorted  to  in  so  many  cases 
after  the  passing  of  5  &  6  Wm.  4,  c.  76, 
for  "the  regulation  of  municipal  corpora- 
tions in  Enijrlandand  Wales,"  that  the  7  Wm. 
IV.  and  1  Vict.,  c.  78,  *'  to  amend  the  act  for 
^the  regulation  of  municipal  corporations," 
provides, "  that  every  proceeding  pending  in 
the  Queen's  Bench  upon  any  ground  on 
which  it  is  herein  declared  that  the  validitv 
of  the  election  into  any  corporate  office  shall 
not  be  questioned,  or  for  the  purpose  of 
brinjpng  into  question  the  validity  of  anv 
election  which  is  herein  declared  to  be  good, 
shall  be  discontinued  immediately  upon  the 
passing*  of  ibis  act,  upon  payment  of  the 
anta  incurred  up  to  that  time,  to  be  taxed 
aa  between  attorney  and  client."  This  sec- 
tion (20)  only  operates  as  a  conditional  dis- 
continuance, and  it  was  holden  that  a  de- 
fendant who  wished  to  avail  himself  of  it, 
must  have  first  offered  to  pay  the  costs  in- 
cvrrcd  by  the  prosecutor.  The  Queen  v. 
•/aa^j,  2  Nev,  &  P.  577.  Bv  1  Vict.,  c.  78, 
and  6  &  7  Vict.,  c.  89,  it  is  further  enacted, 
that  every  application  to  the  Queen's  Bench 
for  the  purpose  of  calling  upon  any  person 
to  show  by  what  warrant  ne  claims  to  exer- 
cise the  office  of  mavor,  alderman,  or  bur- 
lifess,  in  any  borough  within  the  Municipal 
Corporation  Act,  shall  be  made  before  the 
end  of  twelve  months  after  the  election  of 
fhtf  defendant,  or  the  time  when  he  shall 
become  disqualified  I  and  that  no  election  of 
any  mayor  shall  be  liable  to  be  questioned 
by  reason  of  a  defect  in  the  title  of  such 
person  to  the  office  of  alderman  or  councillor, 
to  which  he  may  have  been  previously  elected, 
unless  application  shall  have  been  made  to 
the  Court  of  Queen's  Bench,  calling  upon 
meb  person  to  show  cause  by  what  warrant 
be  claims  to  exercise  such  office  of  alder- 
man or  councillor,  within  twelve  months 
after  Ms  election  thereto ;  and  that  every 
election  to  the  office  of  mayor,  alderman, 
councillor,  or  any  other  corporate  officer 
within  the  said  boroughs,  which  shall  not 
bave  been  called  in  question  within  twelve 
months  after  such  election,  shall  be  deemed 
good  and  valid. 

Informations  in  the  nature  of  quo  war' 
rente  are  of  two  kinds,  and  are  filed  either 
by  the  attorney  general,  or  by  the  coroner 
and  attorney  of  the  Queen,  usually  called 
tbe  Master  of  the  Ckowb  Ofllce.    Informa- 


tions, owe  wdrrente,  filed  by  the  attorney 
general,  are  only  filed  for  the  purpose  of 
trying  the  right  to  some  private  franchise 
claimed  by  the  Crown,  and  nsOrped  by  a 
subject.  When  this  proceeding  is  adopted 
with  reference  to  the  exercise  of  offices  of  a 
public  nature,  it  can  only  he  filed  by  leave  of 
the  court,  regulated  by  the  preceding  sta- 
tates.  The  court  exercises  a  diicretiun  in 
granting  this  information,  and  where  there 
is  adequate  relief  by  another  mode  of  pro- 
ceediug,  the  court  will  not  generally  inter* 
fere. 

The  application  may  be  made  in  tern  ejr 
parte  at  tne  relation  or  any  body  interested, 
but  In  the  rule  nisi,  all  the  objections  to  the 
title  must  be  stated.  The  affidavit  of  the 
relator  in  support  of  the  application  must 
make  out  a  prim4  facie  case.  The  rule  asm 
is  drawn  up  and  served  as  in  other  cases;  if 
the  rule  be  enlarged  upon  tbe  defendant's 
application,  the  court  will  compel  him  to 
undertake,  should  the  rule  be  made  absolute, 
to  appear  and  plead  immediately  to  the  in- 
formation. The  clerk  of  the  rules  in  tiie 
Crown  Office  draws  up  the  rule  absolute,  the 
information  is  filed,  and  recognizance  to 
prosecute  entered  into,  and  a  eubpoBna  issued 
to  compel  an  appearance,  and  an  attachment 
will  issue  in  detault  thereof.  Upon  an  ap- 
pearance being  entered  for  the  defendant, 
the  prosecutor  must  give  two  four-day  rules 
to  plead,  and  after  the  expiration  of  the 
lut,  should  also  move  in  term  for  a  peremp- 
tory role  to  plead,  otherwise  the  defendant 
has  until  the  next  term  to  plead.  If  the 
defendant  obtdns  no  further  time  to  plead,  the 
prosecutor  may  sign  Judgment  at  the  expi- 
ration of  eighteen  days  urom  the  service  of 
the  peremptory  rule  to  plead.  As  soon, 
however,  as  the  defendant  has  pleaded,  a 
side-bar  rule  to  reply  should  be  entered. 
After  issue  joined,  the  record  with  writs  of 
venirt  and  dietringae  is  taken  down  to  trial. 
If  on  verdict  or  Judgment  on  demurrer  for 
the  prosecutor,  it  appears  that  a  vacancy  ex- 
ists in  the  corporation,  the  court  will,  on  mo- 
tion, grant  a  peremptory  writ  of  numdawme 
to  proceed  to  the  election  of  another  person 
in  the  room  of  the  defendant;  but  under 
some  circumstances  a  new  trial  or  a  repleader 
will  be  awarded.  Com.  Dig,,  tit.  **  Quo 
Warranto.** 
Q»«m  quod  ago  %on  vaki  mt  ago,  fmleai  gnan* 
imn  valere  poteei.  I  Vent.  216.— (When 
what  I  do  is  of  no  force,  as  to  the  purpose 
for  which  I  do  it,  let  it  be  ot  force  to  aa 
great  a  degree  as  it  can.) 

R 

RACHETUM  Iredhnere,  LatJ,  a  compensa- 
tion or  redemption  of  a  thief. 

RACK  [racke,  Dut.,  from  raeken,  to  stretch], 
an  engine  of  torture. 

It  WM  occasionally  used  as  an  eni^ne  of 
state  I  not  of  law  more  than  once,  in  the 
reign  of  Queen  Elizabeth.  When,  upon 
the  assasmnation  of  Villiers,  Duke  of  Buck-^ 
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in^haiD,  by  Feltnb,  it  was  proposed  !ii  the  I 
privy  council  to  pat  the  assassin  to  the  rack»  I 
in  order  to  discover  his  accomplices;  the 
Judges  heinf(  consulted,  declared  unani- 
mously^  to  their  own  honor,  and  the  honor  of 
the  English  law,  that  no  such  proceeding  was 
allbwabte  by  <the  laws  of  £nglaml.  The 
uncertainty  of  this  panishoaent  as  a  test  and 
criterion  of  truth,  was  long  ago  very  ele- 
.  gantly  pointed  out  by  Cicero,  though  he 
lived  in  a  state  where  it  was  usual  to  torture 
slaves,  in  order  to  furnish  evidence.  "  Ta- 
men,"  says  he,  *' ilia  tormenta  guhernvt  tMar» 
moderatur  natura  a^usque  turn  animi  turn 
corporis,  regit  quarter,  fleetii  libido^  eor^ 
rumpit  $pe$t  infirmai  meiuM ;  ui  m  M  rervm 
angiuiiis  nihil  veritati  loci  reUnpuUur," 
Pr^  Salh.  28. 

The  Marqub  Beccaria,  with  a  force  of 
raillery  truly  exqaisite,  if  the  subject  were 
not  so  improper  for  merriment,  proposes  this 
problem :  "  The  force  of  the  muscles  and 
the  sensibility  of  the  nerves  of  an  innocent 
person  being  given,  it  is  required  to  find  the 
degree  of  pain  necessary  to  make  him  con- 
fess himself  guilty  of  a  given  crime.'' — 
Encyc,  Lnnd^ 

RACK*RBNT,  rent  raised  to  the  uttermost. 

RAGK-RENTBR»  one  who  pays  tba  uttermost 
rent. 

RACK.VINTAQE,  wines  drawn  from  the  lees, 

RAGEMAN  \reg\men'\^  a  rule,  form,  or  pre- 
cedent. 

RAGLORIUS,  a  steward.  iS^2(/.  Tii.nfHonMl. 

RAGMAN'S-ROLL,  or  RAGIMUND'S- 
ROLL>  a  roll  called  from  one  Ragimund,  a 
legate  in  Scotland,  who  summoning  all  the 
beneficed  clergymen  in  that  kingdom,  caused 
them  on  oath  to  give  in  the  true  value  of  their 
benefices,  according  to  which  they  were  after- 
wards taxed  by  the  court  of  Rome. 

RAILWAY,  a  well  known  mode  of  travelling, 
by  which  mechanical  is  sabstituted  for  ani- 
mal power. 

There  are  several  statutes  for  the  general 
regulation  of  railroads,  viz.,  3  &  4  Vict.,  c. 
97;  6  &  6  Vict.,  c.  65 ;  7  &  8  Vict.,  c.  86 ; 
9  &  10  Vict.,  c.  28.  Consult  Shel/ord  on 
RailwajfM, 

RAN,  open  or  public  theft. 

RANGER,  a  sworn  officer  of  the  forest.  His 
office  consisu  chiefly  in  three  t>oints :  to  walk 
daily  through  his  charge,  and  see,  hear,  and 
inquire  of  trespasses  in  his  bailwick;  to 
drive  the  beasts  of  the  forest,  both  of  venary 
and  chase,  out  of  the  disafforested  into  the 
forested  lands ;  and  to  present  all  trespasses 
of  the  forest,  at  the  next  court  holden  for 
the  forest.  Manw, 
RANSOM  [ronton,  Fr.],  price  of  redemption 
of  a  captive  or  prisoner  of  wsr,  or  for  the 
pardon  of  some  great  offence.  It  differs 
from,  amerciament,  because  it  excuses  from 
corporal  punishment. 

RANK  MODUS,  one  that  is  too  Urge ;  it  is 
•  a  mere  rule  of  evidence,  drawn  from  the 
improbability  of  the  fact,  rather  than  a  rule 
of  law 

RANKING  OF  CREDITORS,  the  arrange- 


meut  of  the  property  of  a  debtor,  accortliaK 
to  the  claims  of  the  cre<Utiirs,  in  consc* 
quence  of  the  nature  of  their  respective  se- 
curities.   Scotch  Phrase, 

RAPE,  a  division  of  a  county,  similar  to  that 
of  a  hundred,  but  oftentimes  containbg  in  it 
more  hundreds  than  one. 

RAPE  OF  THE  FOREST,  trespass  commiued 
in  the  forest  by  violence. 

RAPE  OF  WOMEN,  not  only  defloration,  bnt 
a  commission  of  it  against  Jibe  will  of  ike 
female  $  and  also,  the  commission  of  tbii 
violence  against  a  person  of  a  tender  fef(c, 
who  bas>  as  yet,  in  the  legal  sense  of  tlie 
term,  no  wilL 

*Mt  is  an  accusation,"  says  Sir  Matthew 
Hale,  "  easy  to  be  made,  and  harder  lo  be 
proved,  but' harder  to  be  defended  by  the 
party  accused,  though  innocent.'' 

Acconling  to  our  system  of  laws,  the  tes- 
timony of  the  insulted  individual  U  sufficidlt 
to  condemn  the  criminal ;  yet,  uotwitbstsiKl- 
this  correct  disposition,  it  not  unfreqoently 
occurs  that  the  opinion  of  the  physician  is 
required  in  order  to  elucidate  various  diffi- 
culties connected  with  tlie  accusation. 

1.  The  physical  signs  of  virginity  have  been 
the  subject  of  keen  discussion,  among  aastu- 
mists  and  physiologists  ;  and  none  of  the m 
has  led  to  greater  inctuiry  than  the  ejusteace 
of  the  hymen. 

This  is  understood  to  be  a  membrane  of 
a  semilunar  or  occasionally  of  a  circaUr 
form,  which  doses  the  orifice  of  the  vaftiua, 
leaving,  however,  an  aperture  sufficioidy 
large  to  permit  the  menses  to  pass. 

Some  distinguished  physiologists  bsfe 
denied  ita  existence  altogether,  or,  in  the 
cases  where  it  is  found,  consider  it  a  noo- 
natural  or  morbid  occurrence.  Kmoog 
these  may  be  emunerated,  Ambrose,  Pari, 
Palfyn,  PinsBua,  Culumbus*  Dronis,  and 
Buflon. 

Those  on  tlie  contrary,  who  from  disseetioa 
have  believed  in  its  presence  previous  to 
sexual  intercourse,  or  some  other  cause  de- 
stroying it,  areFabricittSy  Albinus*  Rnysefa. 
Morgagni,  Halber,  Dremerbroek,  Uiester, 
Riolan,  Sabatier,  Cuvier,  Bluuienbach,  and 
Den  man. 

It  may  be  wanting  from  original  mal-coa- 
formation,  or  may  be  destroyed  by  disease,  or 
some  other  caiue,  and  yet  the  female  be  pure. 

This  membrane  may,  on  the  other  haM,  be 
present,  and  yet  the  female  be  uticbaste ;  nsy, 
she  may  become  pregnant  without  having  it 
destroved. 

The'  opinion  of  physiologisU  geneially  is. 
that  it  is  an  extremely  equivocal  sign. 

2.  Narrowness  of  the  vagina.  lo  rkU- 
dren,  this  part  is  extremely  small,  but  it  in- 
creases in  siae  as  they  approach  to  the  SfS 
of  puberty.  But  we  cannot  place  much  reli- 
ance on  this  as  a  sign. 

Parent  Duchalelet  informs  us,  as  the  result 
of  actual  inspection,  that  the  genital  orgsos 
of  many  prostitutes,  some  indeed  of  advaoeed 
years,  cannot  be  distinguished  from  those  of 
the  virgin  state  ;  and  the  inference  drawn  i«. 
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ihut  ftripreea  of  amplitade  and  fttraigbtnesi 
t»f  the  va«;ina»  are,  to  many  womeD,  a  D^turul 
aa«l  con|>eitital  state. 

3.  lu  ike  place  of  the  liyoien,  certain  fleeby 
tubLfdes,  termed  earuncuUe  myrtiformei, 
have  btreo  ohaervrd  by  aiiaromUta,  and  a  va- 
riety in  tiieir  appearance  bas  been  considered 
indicative  of  cba»tity  or  unchastity.  Zac- 
cbids  remark 9,  tliat  in  the  former  they 
are  red,  tumid,  and  connected  by  fleaby 
cord^»  but,  in  iparrieil  women,  bein|(  situated 
at  the  entrance  of  the  va^a,  they  are 
found  pale,  flaccid,  and  the  cords  torn 
asunder.  They  are  i^enerally  considered  as 
the  remains  of  the  hymen,  *'  eicarmpim  adeo 
pudieUidB  indma.**  They  are  then  found 
Chick,  red»  and  obtuse  at  their  extremities, 
somewhat  resemblinip  a  myrtle  berry,  and 
from  this  supposition  their  name  is  derived. 
Tbey  f^eoerally  disappear  after  frequent  con- 
iiexions  or  deliveries. 

Systematic  writers  have  added  to  these, 
other  signs,  but  they  are  {generally  equivocal. 
The  brij(ht  red  colour  of  tlie  nipples,  the 
hardness  of  the  breast,  and  in  line,  the  general 
appearance  of  the  female,  all  deserve  atten- 
tion, but  can  seldom  be  of  any  pra(;tical 
utility  in  determining  on  the  point  under 
examination. 

In  cases  of  young  children  supposed  to 
have  lieen  violated,  it  will  be  well  to  remem- 
ber an  observation  made  my  Devergie,  and 
verified  in  repealed  examinations  of  healthy 
subjects.  And  this  is,  that  at  a  tender  age 
the  Ittbia  are  at  a  mucb  greater  distance  from 
each  other  at  the  upper  part  than  in  more 
advanced  years.  The  opening  was,  in  re- 
peated instances,  found  to  be  triangular, 
and  to  expose  the  clitoris. 

Marks  of  external  injury  are  to  be  consi- 
dered as  corroborating,  but  not  as  certain, 
proofs  of  the  commission  of  a  rape.  The 
iveight  which  they  deserve  depends  on  several 
circumstances,  which  it  is  proper  to  notice : 

(a)  The  age,  strength,  and  state  of  mind 
of  the  respective  parties. 

(iS)  A  comparison  of  the  sexual  orfl^ans 
may  be  necessary,  since  cases  have  occurred 
in  which  the  male  has  proved  im  potency  or  de- 
tective organisation,  or  has  exhiltiteil  proofs 
of  (he  destruction  of  parts  by  the  venereal 
disease. 

(7)  A  speedy  examination  of  the  parts  is 
all  iiuponant  in  disputed  cases;  The  body 
of  the  male  should  also  be  inspected,  whether 
there  be  scratches  or  bruises  on' it.. 

Doubts  exist  whether  a  rspe  can  be  con- 
summated on  a  grown  female,  in  good  health 
and  strength. 

The>  great  points  to  be  looked  to,  says 
Mr.  Alison,  are  :  I.  Whether  they  made  re- 
sistance and  cried  out  before  they  were 
discovered  1  2.  Whether  they  had  received 
blows  and  actual  injury,  it  being  quite  cer- 
tain that  at  least  that  violence  was  inflicted 
against  the  will. 

Metzgeronly  allows  of  three  cases  in  which 
the  crime  can  be  consummated;  where  narco- 
tics have  been  administered,  where  many  are 


enga;;ed  a;!a:ns*l  the  female,  and  where  a 
strong  man  attacks  one  who  is  not  arrived 
to  the  age  of  puberty. 

Notivitlistanding  all  the  authorities,  it  may 
with  justice  be  supposed  that  in  addition  to 
the  cases  allowed,  fear  or  terror  may  ope- 
rate on  a.helpless  female ;  she  may  resist  for 
a  long  time,  and  then  faint  from  fatigue  ;  or 
the  dread  of  instant  murder  may  lead  to  tlie 
abandonment  of  active  resistance. 

The  following  maxims,  says  Foder^ 
(which  he  quotes  from  Bccrius),  have  been 
adopted  for  thirty  years  in  Neapolitan  jurts- 
pruaence,  viz.,  that  in  accusations  for  rape, 
there  be  full  proof  of  the  following  facts : 

1,  that  there  has  been  a  constant  and  equal 
resistance  on  the  part  of  the  person  violated ; 

2,  that  there  is  an  evident  inequality  of 
strength  between  the  parties;  3,  that  she 
has  raised  cries ;  and  4,  that  there  be  some 
marks  of  violence  present. 

In  Scotland,  according  to  Baron  Hume, 
the  following  facts  are  necessary  to  be  proved 
on  a  charge  of  rape :  I,  penetration,  but 
there  is  no  distinct  reference  made  to  emis- 
sion ;  2,  actual  force  in  the  consummation, 
but  it  is  held  to  be  forcible  knowledge  if  the 
female  dUcontinue  her  resistance  out  of  fear 
of  death,  or  be  rendered  incapable  of  it  by 
the  giving  of  narcotic  drugs,  or  be  under  the 
age  of  puberty. 

Three  questions  relating  to  this  subject 
have  at  various  times  been  discussed,  and 
they  all  deserve  a  brief  notice ;  1«  Whether 
the  presence  of  the  venereal  disease  in  the 
female  violated,  is  a  proof  in  favour  of  or 
against  her  accusation  ?  If,  on  examination, 
the  marks  of  this  disease  be  found  recent,  it 
will  be  proper  to  consider  tham  as  corrobo- 
rating circumstances ;  it  is  necessarv,  how- 
ever, to  remark  that  the  symptons  or  vene- 
real infection  do  not  commonly  make  their 
appearance  until  three  days  after  receiving' 
it,  while  the  examination  should  lie  made 
within  that  time;  should  the  appearances 
indicate  any  thing  like  a  disease  of  long 
standing,  they  must,  of  course,  tend  to 
weaken  the  complaint  of  the  female. 

2.  Can  a  female  be  violated  during  sleep 
without  her  knowledge  ?  If  the  sleep  have 
been  caused  by  powerful  narcotics,  by  intox- 
ication, or  if  syncope,  or  excessive  fatigue, 
be  present,  it  is  possible  that  this  may  occur, 
and  it  ought  then  to  be  considered,  to  all 
intents,  a  rape.  In  such  cases  the  quantity 
of  stupifying  drugs  administered  may  be  so 
great  as  to  render  her  unable,  even  if 
awakened  by  the  violence,  to  withdraw  from  it. 

3.  Does  pregnancy  ever  follow  rape  ?  On 
this  question  a  great  diversity  of  opinion  has 
existed.  It  was  formerly  supposed  that  a 
certain  degree  of  enjoyment  was  necessary 
in  order  to  cause  conception,  and  accordingly 
the  presence  of  pregnancy  was  deemed  to 
exclude  the  idea  of  a  rape.  Late  writer;, 
however,  urge  that  the  functions  of  the  ute- 
rine system  are,  in  a  great  degree,  indepen- 
dent of  the  will,  and  that  there  may  be 
physical  constraint  on  those  organs  sufficient 
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to  induce  the  required  itate»  although  the 
will  itself  id  not  consentinjf.  We  do  not 
know,  nor  shall  probably  e?er  know,  what  is 
necessary  to  cause  conception,  but  if  we 
reason  from  analog,  we  shall  certainly  find 
cases  where  females  have  conceived  while 
I  undenthe  influence  of  narcotics,  of  intoxica- 
tion, and  even  of  asphyxia,  and  consequently 
without  knowing  or  partaking  of  the  enjoy- 
ment that  is  insisted  on.  Pregnancy,  then, 
is  not  incompatible  with  the  idea  of  rape 
under  the  limitations  laid  down.  Several 
writers  on  this  subject  are,  however,  of  a 

.  diflferent  opinion,  and  particularly  Dr.  Bart- 
ley,  who  goes  so  far  as  to  recommend  that 
pregnancy  shall  be  considered  a  proof  of 
acquiescence,  and  that,  iu  order  to  ascertain  . 
thii,  the  punishment  of  the  criminal  be  de- 
layed till  the  requisite  time. 

'*  It  was  formerly  suppospd,"  says  East, 
"  that  if  a  woman  conceived,  it  was  no  rape, 
because  that  ihowed  her  consent ;  but  it  is 
now  admitted  on  all  hands,  that  such  an 
opinion  has  no  sort  of  foundation  either  in 
reason  or  law." — f^oi.  /.  445.  Beck* 9  Med, 
JurUp,  88. 

The  punishment  of  this  crime  is  now  regu- 
lated by  4  &  5  Vict.,  c.  56,  §  3,  which  pro- 
vides, transportation  for  life. 

RAPINE,  the  taking  a  thing  against  the  ow- 
ner's  will,  openly  or  by  violence. 

RAPTIJ  HEREDIS,  a  writ  fur  taking  away 
an  heir  holding  in  socage ;  of  which  there 
are  two  sorts,  one  when  the  heir  is  married, 
the  other  when  be  is  not.    Reg^  Orir.  163. 

R  ASURE,  the  act  of  scraping  or  shavmg. 
Raaure  of  a  deed,  so  as  to  alter  it  in  a 
material  part,  without  consent  of  tlie  party 
bound  by  it,  hc^  will  make  the  same  void ; 
and  if  it  be  rased  in  the  date  after  delivery, 
it  is  said  it  goes  through  the  whole.  Where 
a  deed  by  rasure,  addition,  or  alteration  be- 
comes no  deed,  the  defendant  may  plead 
non  eel /actum,    5  Rep,  23. 

RATE,  a  valuation  of  an  estate,  or  the  appoint- 
ing or  setting  down  how  much  erery  one 
shall  pay  or  be  charged  with  to  any  tax. 

RATE-TITHB,  when  any  abeep»  or  other 
cattle,  are  kept  in  a  parish  for  less  time  than 
a  year,  the  owner  must  pay  tithe  for  them 
0r0  ratd  according  to  the  cuslom  of  the  place. 
F.N,B.b\.  t 

RATIFICATION,  confirmation. 

RATIHABITION  confirmation,  agreement, 
consent. 

RATIO,  an  acaount,  a  rule  of  proportion ;  also, 
a  cause,  or  giving  jadgment  therein. 

Ratio  eetfarmaUe  cauea  ooMMfmiMif.— '(Rea- 
son it  the  formal  cause  of  custom.) 

ReUioeet  lepie  oMima,  mmtiOa  legiareitUme  mn* 
t9tur  et  leg,  7  Co.  7.— (Rc^on  is  the  soul 
of  law ;  the  reason  of  law  being  changed,  the 
law  is  idso  changed.) 

Bath  $$t  radhudhim  btmmis.  Co.  Lit.  232,— 
(Reason  is  a  ray  of  the  divine  light.) 

RaHo  et  auctoritas  duo  ehneeima  mumdi  lumma, 
4  Inst.  320. — (Reason  and  authority,  the  two 
brightest  lights  of  the  world.) 

Ratio  Ugi^  eet  animu  legie,  Jenk.  Cent.  45t— 
(The  reason  of  law  is  the  soul  of  law.) 


Ratio  poteet  allegaridejicieuie  lege,  Sed  ratio 
vera  et  legalie  ei' won  apparene.  Co.  Ut. 
191. — (Reason  may  be  alleged  when  kw  U 
defective.  But  it  must  be  true  and  legal 
reason,  and  not  apparent.) 

RATIONABILE  ESTOVERIUM,  al'unooy. 

RATIONABILIBUS  DIVJSIS,  an  abolished 
writ  which  lay  where  two  lords,  in  diven 
to%vns,  had  seignories  adjoining,  for  him  who 
found  his  waste  by  little  and  UtSe  to  have  been 
encroached  upon,  against  the  other,  wko 
had  encroached,  thereby  to  rectify  thdr 
bounds. 

RATIONABILI  PARTE,  an  old  writ  of  rifiit 
for  lands,  &c. 

RATIONABILI  PARTE  BONORUM,  a  writ 
which  lay  for  a  wife  after  her  husbaad'i 
death,  against  the  executors  of  the  bosband, 
for  her  third  or  •reasonable  part  of  his  goodi, 
after  debts  and  funeral  charges  paid. 
F  N  B  222 

RATIONABILIS  DOS,  a  widow's  thinls,or 
reasonable  dower. 

RAVISHMENT,  violation,  forcible  consnipn- 
tion.    Sbb  Abduction. 

RAVISHMENT  DE  GARD  (ravishmeat  of 
ward),  an  abolished  writ  which  lay  for  a 
guardian  by  knight's  service  or  in  socsn, 
against  a  person  who  took  from  hin  die 
body  of  his  ward.    F,  N,  B.  MO.  . 

RE-AFFOREST£D«  where  a  de-affNtsted 
forest  is  again  made  a  forest. 

READING  IN,  the  title  of  a  person  admitted 
to  a  rectoiT  or  other  benefice*  wiU  be 
divested,  unless  within  two  months  after 
actual  possession  he  pnblicly  read  ia  the 
church  of  the  benefice,  upon  some  Lord's diy, 
and  at  the  appointed  times,  the  nioniingsiM 
evenuig  service,  according  to  Ibe  book  of 
common  prayer;  and  afterwards,  poblicly 
before  the  congregation,  declare  his  asscotto 
such  book  ;  and  also  publicly  read  the  thiny- 
nine  articles  In  the  same  cborch,  in  the  time 
of  common  prayer,  with  deckratioo  of  hii 
assent  thereto  1  and,  moreoTer,  within  three 
months  after  his  admission,  restd  oponsooie 
Lord's  day  in  the  same  church,  in  the  preseoce 
of  the  congregation,  in  the  time  of  dtviae 
service,  a  declaration  by  him  snbseribed 
before  the  ordinary,  of  conformity  to  the 
liturgy,  together  with  the  certificate  of  the 
ordinanr  of  its  having  been  so  snbteribed. 
B  Step,' Com,  %\. 

REAL  ACJFION,  one  brought  for  the  qieofic 
recovery  of  lands,  tenements,  and  heredits- 
ments.  There  are  onW  three  extant,  vii^ 
dower,  dower  mtde  mkil  kaM,  and  fuarem* 
pedit. 

Among  the  civilians,  real  actioiia  otherwHe 
called  vindieatioM,  are  those  in  whith  a  mas 
demanded  something  that  was  his  own,  asd 
which  were  founded  on  domiiuon.M'/Mcsrr. 
The  real  actions  of  the  Roman  lawweie 
not  like  the  real  actions  of  die  conmoa  btr, 
confined  to  real  estate,  hot  theyindnded 
personal  as  well  as  real  property.'  Bat  die 
same  distinction  as  to  classes  of  renediei 
and  actions  equally  pervades  the  coauaoa 
law  as  it  does  the  dvil  law.  Thus  we  bsve, 
in  the  common  law,  the  distinct  dasiefl  of 
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real  adians,  penoosl  actions,  and  mixed 
actions.  The  first,  r mbraciii^  those  which 
looccrn  real  estate  where  the  prucecdioK is 
ptirtly  im  rem.;  the  next,  eiubraciog  all 
suits  in  personam  (or  contracts  and  torts; 
aa«l  the  lasi,  embr4ciiifif  those  mixed  sttits 
where  the  person  is  liahle  iiy  reason  of  and 
in  connexion  with  property.  Star^U  Confl, 
L*nr$^  7**1. 

REAL  BURO£N,  a  condition  imposed  on  an 
estate,  wUch  is  effectoal  against  creditors 
and  hdn.    Scotch  Phrme, 

RBAL  CHATTELS.    See  Chattbls. 

HEAL  ESTATE,  landed  property,  including 
all  estates  and  interest  in  lands  which  are 
held  for  life  or  for  some  greater  estate,  and 
whether  such  lands  be  of  freehold  or  copy- 
hold tenure. 

REALITY.    SiB  P1B8OWALITT. 

REAL  LAWS,  laws  purely  real,  directly  and 
indirectly  regulate  property,  and  the  rights 
of  property,  without  intermeddling  with  or 
changing  the  state  of  the  person. 

In  regard  to  laws  purely  real,  Boullenois 
lays  down  the  rule  m  the  broadest  terms, 
that  they  gorem  all  real  property  within  the 
territory^  but  hare  no  extension  beyond  it. 
Let  Mm  rMleM  ndnt  point  d'extension  directe 
me  indirecte  hare  ia  Jmriedictiom  et  in  domina- 
Uonjin  IMsiateur,  8torv*e  Confl.  Lawt.  610. 

REAL  RIGHT,  the  NKbt  of  property, /iwm 

(  fV,  the  person  baring  which  riffbt  may  sue  for 
the  subject  itself.  A  personal  right,  pa  ad 
rem,  entitles  the  party  only  to  an  action  for 
performance  of  toe  obligation. 

REAL  THINGS,  things  substantial  and  im- 
roorable,  and  the  righta  and  profits  annexed 
to  or  issuing  out  of  them. 

REAL  WARRANDICE,  an  infeoffment  of 
om  tenement  given  In  security  of  another. 
Seateh  Phrase. 

REALTY,  thing  real ;  landed  property.  Sue. 

REASON,  the  rery  life  of  law,  for  when  the 
reason  of  a  law  once  ceases,  the  law  itself 
generally  ceases,  because  reason  is  the  foun- 
dation of  all  our  laws.     Co.  LU.  97* 

REASONABLE  AID,  a  duty  claimed  by  the 
lord  of  the  fee  of  hia  tenants,  holding  by 
knight  serrice,  to  marry  his  daughter,  &c. 

REASONABLE  CAUSE,  a  proper  conside- 
ration. 

REASONABLE  PART.  See  Rationabili 
Pa  rtk. 

R£  ASSURANCE,  a  contract  that  a  first  in- 
surer eaters  into  in  order  to  release  himself 
from  a  risk  which  he  may  hare  incauUously 
undertaken  by  throwing  it  upon  some  other 
uiuier-writer.  Such  contracts  are  prohibited 
by  19  Geo.  1I#,  c.  37>  $  4,  except  in  the  event 
of  the  original  insurer's  insolvency,  bank- 
ruptcy, or  death,  when  a  re-assurance  may 
lawfully  be  made  by  himself,  or  his  represen- 
tatives or  assigns,  provided  the  transactions 
be  declared  1^  4he  policy  to  be  of  that  de- 
scription. Re<4lssuranGe  is  not  to  be  con- 
founded wrilh  double  insurance  1  which  see. 

RE-ATTACHMENT,  a  second  attachment 
of  him  who  was  formerly  attached  and 
dismissed  the  court  without  day,  by  the  not 


coming  of  the  justices,  or  sooie  such  casualty. 
Reg.  Orig,  35. 

REBATE,  discount ;  reducing  the  interest  of 
money  in  consideration  of  prompt  payment. 

REBELLION,  the  taking  up  of  arms  traitor- 
ously against  the  Crown,  whether  by  natural 
subjects  or  others,  when  once  subdued ;  also, 
the  disobedience  to.  the  process  of  the 
courts. 

REBELLION,  eomiasmoii  0/  one  of  the 
abolished  processes  of  contempt  in  the  High 
Court  of  Chancery.  Orders ,  August,  21, 
1841,  clause  6. 

REBELLIOUS  ASSEMBLY,  a  gathering 
of  twelve  persons  or  more,  intending,  going 
about,  or  practining  unlawfully  and  of  their 
own  authority,  to  change  any  laws  of  the 
realm,  or  to  destroy  the  enclosure  of  any  park 
or  ffruund  enclosed  1  banks  of  fish-ponds, 
pools,  conduits,  &c.,  to  the  intent  the  same 
shall  remain  void,  or  that  they  shall  have 
way  in  any  of  the  said  grounds ;  or  to  de- 
stroy the  deer  in  any  park,  fish  in  ponds, 
coneys  in  any  warren,  dove-houses,  &c.;  or 
to  bum  stacks  of  com  1  or  to  abate  rents,  or 
prices  of  victuals,  &c. 

REBUTTER  [repeilere,  Lat.,  to  put  back  or 
bar],  the  answer  of  a  defendant  to  a  plain- 
tilTs  surrejuinder. 

RfiCAPriON,  the  Uking  a  second  distress  of 
one  formerly  distraint,  during  the  plea, 
grounded  on  the  former  distress,  and  it  is  a 
writ  to  recover  damages  for  him,  whose 
goods  being  restrained  for  rent  in  service, 
&c.,  are  distrained  again  for  the  same  cause, 
pending  the  plea  in  the  countv  court  or  be- 
fore the  justices.    F.  N.  B,  7l  • 

It  ia  also  a  species  of  remedy  by  the  mere 
act  of  the  party  injured.  This  happens 
when  any  one  has  deprived  another  of  his 
property,  in  goods  and  chattels  personal,  or 
wrongfully  detains  one's  wife,  child,  or  ser- 
vant, in  which  case  the  owner  of  the  goods, 
and  the  husband,  parent,  or  master,  may 
lawfully  claim  and  retake  them,  wherever  he 
happens  to  find  them,  so  it  be  not  in  a  riot- 
ous manner,  or  attended  with  a  breach  of 
the  peace,  and  so  that  he  favour  not  the  thief. 

ReeedUur  h  plaeiiis  juris  potius  ^uam  injurim 
et  deOcta  numsant  impunita.  Bacon.— (It  is 
receded  more  from  pleas  of  right  than 
iiiiurj,  and  crimes  may  remain  unpunished.) 

RECEIPr  or  RECEIT,  an  acknowledgment 
in  writing  of  having  received  a  sum  of 
money,  or  other  valuable  consideration ;  it  is 
a  voucher  either  of  an  obligation  or  debt 
discharged,  or  of  one  incurred. 

Previously  to  1833,  all  receipts  for  sums 
of  22.,  and  under  5L,  were  charged  with  a 
stamp  duty  of  two*pence,  Imt  the  act 
3  &  4  Will.  IV.,  c.  23,  exempts  all  receipts 
for  sums  under  5/.  from  the  duty. 

RECEIVER,  one  to  whom  anything  is  commu- 
nicated by  another.  Also,  an  officer  of  the 
Court  of  Chancery  appointed  to  collect 
rents,  &c.,  pending  a  suit.  Receivers  are 
usually  appointed  in  suits  concerning  the  es- 
tates of  infants,  against  executors,  and  be- 
tween partners  for  the  purpose  of  winding  up 
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the  concprn.  A  practising  barrister  iray  be  a 
reciirer,  but  a  solicitor  in  the  cause  cannot, 
unless  by  consent,  and  he  will  act  without 
V*  lary ;  nor  on  the  receiver  p^eneral  of  a 
county ;  for  the  (*rown  mi^ht,  by  its  preroj^a- 
five,  sweep  away  the  whole  of  his  property  ; 
nor  can  peers,  next  friends  of  infatit  plain- 
tifTs,  nor  trustees,  be  receivers.  The  albuvance 
to  the  receiver  depends  on  jhe  deji^ree  of 
ftiflSculty  or  facility  experienced  in  the  col- 
lection ;  the  U9iial  albiwance  is  5/.  per  cent, 
on  the  ^ross  rental.  The  security  required  by 
the  court  is  that  a  receii'er  shall  enter  into  a 
recognizance  jointly  with  two  sureties,  in 
duutile  the  amount  of  the  yearly  value  of  the 
estate  to  be  collected.  He  passes  his  ac- 
counts in  the  masters'  office,  and  pays  the 
balance  unto  the  office  of  the  accountant 
^enerdl.  At  the  termination  of  his  office,  he 
should  apply  tohavehisrecojfnizance  vacated 
and  for  his  own  discharge  from  the  receiver, 
ship. 

RECEIVER  OF  THE  FINES,  an  officer  who 
receives  the  money  of  all  such  as  compound 
with  the  Crown  ou  origiual  writs  sued  out 
of  Chancery. 

RECEIVER  GENERAL  OF  THE  DUCHY 
OF  LANCAS  TER,  an  officer  of  the  Duchy 
Court,  who  collects  all  the  revenues,  fines, 
forfeitures,  and  assevsments  wii  hin  the  duchy. 

RECEIVER  GENERAL  OF  THE  PUBLIC 
REVENUE,  an  officer  appointed  to  every 
county  to  receive  the  taxes  granted  by  Par- 
liament, and  remit  the  monev  to  the  treasury. 

RECEIVER  OF  STOLEN  PROPER  IT.  By 
7  &  8  Geo.  IV.,  c.  29,  §  54,  it  is  provided, 
that  if  any  person  shall  knowingly  receive 
any  chattel,  money,  or  valuable  security  or 
other  property  whatever,  the  stealing  or 
taking  whereof  shall  amount  to  felony,  either 
by  common  law  or  by  virtue  of  that  act, 
every  such  receiver  shall  be  gjiilty  of  felony, 
and  may  be  indicted  either  as  an  accessary 
after  the  fact,  or  for  a  substantive  felony,  and, 
however  convicted,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported 
for  a  term  not  exceeding  fourteen  years  nor 
less  than  seven  years,  or  Imprisoned  (with 
or  without  hard  labour  and  solitary  confine- 
ment) for  a  term  not  exceeding  three 
years,  and  if  armale,  to  b«  oiice,  twice,  or 
thrice  whipped,  if  the  court Hbink  fit,  in 
addition  to  the  imprisonment.  By  §  55,  if 
any  person  shall  knowingly  receive  any 
chattel,  money,  valuable  security,  or  other  pro- 
perty whatever,  the  stealing,  taking,  obtain- 
ing, and  converting  whereof  is  made  wa  in- 
dictable misdemeanour  by  the  act,  every  such 
receiver  shall  be  guilty  of  a  misdemeanour 
and  transported  for  seven  years  or  imprisoned 
(with  or  without  hard  labour  and  solitary 
confinement)  for  not  more  than  two  years, 
and  if  a  male,  once,  twice>  or  thrice 
whipped,  if  the  court  think  fit,  in  addition 
to  the  imprisonment.  By  §  60,  where  the 
stealing  of  any  property  ivhatever  is  pun- 
ishable by  that  act  on  summary  conviction, 
either  for  every  offence  or  for  the  first  and 
second  offences  only,  or  for  the  first  offeitce 


only,  the  guilty  receiver  «hall  be  liiible  for 
every  firdt,  second,  or  Aubseqnent  offence  of 
receiving,  to  the  forfeiture  and  punishment 
to  which  a  person  guilty  of  a  first,  second, 
or  subsequent  offence,  ojf  stealing  or  taking 
such  property,  is  by  the  said  act  made  liable. 

RECITAL,  the  rehersal  or  making  memiooio 
a  deed  or  writing  of  someiliing  which  has 
been  done  before.     I.  LUl.  A6r,  416. 

RECLAIMED  ANIMALS,  tho<ie  that  are 
made  tame  by  art,  industry,  or  education, 
whereby  a  qualified  property  may  be  acquired 
in  them. 

RECLAIMING,  the  action  of  a  lord  pursuio;, 

Erpsecnting,  and  recalling  his  vassal,  who 
ad  gone  to  live  in  another  place,  witboot 
his  permission.  Also,  for  the  demandiaf  of 
a  thing  or  person  to  be  delivered  up  or  sur- 
rendered to  the  prince  or  state  it  properly 
l>elongs  to,  when  by  an  irregular  means,  it 
has  come  into  the  possession  of  another. 

RECLAIMING  BILL,  a  petition  of  appeal 
against  the  judgment  of  any  lord  ordbary  ur 
the  Court  of  Sessions  in  Scotland. 

RECX)GNn  ION,  an  acknowledgment. 

RECOGNITION E  ADNULLANDA  PER 
VIM  ET  DURITIBM  FACTA,  a  writ  to 
the  justices  of  the  Cummun  Bench  for 
sending  a  record  touching  a  recognizance, 
which  the  recognizor  suggests  was  acknow- 
ledge by  force  and^  duress ;  that  if  it  so 
appear,  the  recognizance  may  be  disannulled. 
Reg.  Orig,  183. 

RECOGNITORS,  the  jury  impanndlcd  la 
an  assize,  so  called  because  they  acknow- 
ledged a  disseisin  by  their  verdict.  Bract,  Ih. 

RECOGNIZANCE,  an  obligation  of  record, 
which  a  man  enters  into  before  some  coart 
of  record,  or  mafpstrate  duly  authorised, 
with  condition  to  do  some  particular  act ;  as 
*  to  appear  at  the  assize,  to  keep  the  peace, 
to  pay  a  debt,  or  the  like.  It  is  somewhat 
like  an  ordinary  bond,  the  difference  being 
that  a  bond  is  the  creation  of  a  fresh  debt,  or 
obligation  de  novo ;  the  recognizance  u  aa 
acknowledgment  of  a  former  debt  upon 
record. 

RECOGNIZEE,  he  to  whom  one  is  bound  ia 
a  recognizance. 

RECOGNIZOR,  he  who  enters  into  a  recog- 
nizance. 

RE-COM  PBNSATION.  Where  a  party  sues 
for  a  debt,  and  the  defendant  pleads  oom- 
pensation,  the  plaintiff  may  allege  a  com- 
pensation on  his  part,  and  this  is  caUcd  a 
re-compensation.    Scotch  Word, 

RECORD,  a  memorial  or  remembrance ;  ao 
authentic  testimony  in  writing,  contained  in 
rolls  of  parchment,  and  preserved  in  a  court 
of  record. 

71iere  are  three  kinds  of  records,  viz.» 
{\)  judicial,  as  an  attiunder^  (2)  iiiaiiiffteris4 
on  oath,  being  an  office  or  inquisition  fiound; 
(3)  by  way  of  cofiveyance,  ai  a  deed  enrolled. 

RECORD,  coniveganees  6y,  extraordinary  as- 
surances, as  private  acts  of  Parliament,  ao4 
royal  grants. 

RECORD,  courts  of,  those  where  the  judidsl 
acts  and  proc($edings  lira  enrolled  in  pardi^ 
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ment  for  a  perpetual  memorial  ami  testi- 
mony; which  rolls  are  culled  the  records 
of  the  court,  and  are  of  such  liiji^h  mid 
anperemtnent  authority,  thiit  their  truth  is 
not  to  lie  called  in  question.  Every  court  of 
record  has  authority  to  fioe  and  iiDprisou 
for  contempt  of  its  authorily. 

REC*ORD,  debts  of,  those  which  appear  to  lie 
due  by  the  evidence  of  a  court  of  reconi, 
suc-h  as  a  jndi^ment'  Jpcofrnizance,  &c. 

RECORD,  trial  by.  If  a  record  be  asserted 
on  one  side  to  exist,  and  the  opposite  party 
deny  its  ezi^tent'e  under  the  form  of  tra- 
verse, that  there  is  no  such  record  reinainiDj^ 
in  court  as  alleged,  and  issue  be  joined 
thereon,  this  is  called  an  issue  of  nul  titl 
record ;  and  the  court  awards  in  such  a  case 
a  trial  by  inspection  and  examinntion  of  the 
record.  Upon  this,  the  party  affirming  its 
existence  is  bound  to  produce  it  in  court  on 
a  day  ^ven  fur  the  purpose ;  and  if  he  fail 
to  do  so,  judgment  is  ^iven  for  his  adversary. 
'I'he  trial  by  record  is  not  only  in  use  when 
an  issue  of  this  kind  happens  to  arise  for 
decision,  but  it  is  the  only  leuitiinate  mode 
of  trying  such  issue,  and  the  parties  cannot 
put  themselves  upon  the  country.  Step. 
Plead.  1 13. 

RECORDARI  FACIAS  liOQUELAM  [ab- 
brcT.  re,  fa,  lo.),  an  orij^inal  writ,  in  the  na- 
ture of  a  eerftbrort,  issuing  out  of  Chancery, 
addressed  to  a  sheriff  to  remove  a  cause 
dependinK  in  an  inferior  court  to  a  supe- 
rior court ;  and  it  is  called  a  recordari, 
because  it  commands  the  sheriff  to  make  a 
record  of  the  plaint  in  the  county  court, 
and  then  to  send  up  the  cause.    F,  N,B,7l- 

Recorda  $ynt  vestiffia  vetuttatU  et  writatis, 
2  Rol.  Rep.  296. — (Records  are  vestiges  of 
antiquity  and  truth.) 

RECORDER,  a  person  whom  the  mayor  and 
other  magistrates  of  any  city  or  town  cor- 
porate, having  jurisdiction,  and  the  court  of 
record  within  their  precincts  by  the  royal 
grant,  associate  unto  them  for  tlieir  better 
direction  in  matters  of  justice  and  proceed- 
ings  according  to  law.  He  is  usually  a 
barrister  of  some  standing. 

RECORDER  OF  LONDON,  one  of  the  jus- 
tices of  oyer  and  terminer,  and  a  justice  of 
the  peace  of  the  ^aorion  for  putting  the  laws 
in  execution  for  the  preseryatiou  of  the 
peace  and  government  of  the  city :  and  being 
the  mouth  of  the  city,  he  delivers  the  sen- 
tences and  judgments  of  the  courts  therein, 
and  also  certifies  and  records  the  city  cus- 
toms, &c.  He  is  chosen  by  the  Lord  Aiayor 
and  aldermen,  and  attends  the  business  of  the 
city  on  any  waminc  by  the  Lord  Mayor,  &c. 

RECOVERY,  the  obtfuning  a  thing  byjudg. 
ment  or  trial. 

A  trve  recovery  is  an  actual  or  real  reco- 
very of  any  thing,  or  the  value  thereof,  by 
judgment ;  as  if  a  man  sue  fur  any  land  or 
other  thing  movable  or  immovable,  and  gaiu 
ft  Tcnlict  or  judgment. 

A/eigned  recovery  was  a  certain  form  or 
course  set  down  by  law  to  be  observed  for 
(be  better  assuring  lands  or  tenementj ;  and 


the  effect  thereof  %vas  to  discontinue  and 
destroy  estates  tail,  remainders,  and  rever- 
sions, and  to  bar  the  entails  thereof.  Abo- 
lished bv  3  &  4  Wm.  IV..  c.  74.    See  Tail. 

RBCREANT,  yielding.    See  Cravbn. 

RECOUPE,  the  keeping  back  or  stopping 
something  which  is  due;  discount. 

RECrA  PRLSA  REGIS,  the  king's  writ  tn 
prisage,  or  taking  of  one  butt  or  pipe  of 
wine  before,  and  another  behind  the  mast, 
as  a  custom  for  every  ship  laden  with  win**s. 
See  Prisaob. 

RECTITU DO,  right  or  justice  i  li^gal  dues, 
tribute,  or  payment. 

RECTO,  breve  de,  a  writ  of  rii^hr,  which  was 
of  so  high  a  nature,  that  as  oilier  writs  in 
real  acticms  were  only  to  recover  the  pos- 
session of  the  land,  &c.,  in  question,  this 
aimed  to  recover  the  seisin  and  the  property, 
and  thereby  both  the  rights  of  possession 
and  property  were  tried  toi^ether. 

li  had  two  species:  (1)  writ  of  rii;ht  pa- 
tent, so  called,  becuuse  it  was  sent  open, 
and  was  the  highest  writ,  lying  for  him  who 
had  a  fee  simple  in  the  lands  or  tenements 
sued  for,  against  tenant  of  the  freehold  at 
least,  and  in  no  other  case ;  this  writ  was 
likewise  called  breve  moffnum  de  recto : 
(2)  writ  of  right  close,  which  wa«  brought 
where  one  held  lands  and  tenements  by 
charter  in  ancient  demesne,  in  fee  simple, 
fee  tail,  or  for  term  of  life,  or  in  dower,  and 
was  disseised.  Co.  tAt.  153.  Abobshed  by 
3  &  4  Wm.  IV.,  c.  27. 

RE(rrO  DE  ADVOCA TIONE  ECCLESIiE, 
a  writ  which  lay  at  common  law,  where  a 
man  had  right  of  advow^oii  of  a  i  hurch,  and 
the  parson  dying,  a  stranger  had  presented. 

RECTO  DE  CUSTODIA  TERR^E  ET  HiE- 
REDIS,  a  writ  of  right  of  ward  of  the  laud 
and  heir.    Abolished. 

RECTO  DE  DOTE,  a  writ  of  risht  of  dower, 
which  lies  for  a  woman  who  has  received 
part  of  her  dower,  an  i  demands  the  residue, 
ai^ainst  the  heir  of  the  husband  or  his  guar- 
dian.    See  DowRR. 

RECTO  DE  DOTE  UNDE  NIHIL  HABET, 
a  writ  of  right  of  dower  whereof  she  has 
nothing,  which  Les  in  case  where  the  •  hus- 
band, having  fivers  lands  or  tenements,  has 
a8sure<l  no  dower  to  his  wife,  and  she  thereby 
is  driven  to  sue  for  her  thirds  against  the 
heir  or  his)  i^uardian.     See  Dowbr. 

RECTO  QUANDO  (or  QUIA)  DOMINUS 
REMISIT  CURIAM,  a  writ  of  ri^ht,  when 
or  because  tlie  lord  has  remitted  his  court, 
which  lay  where  lands  or  tenements  in  the 
seigniory  of  any  lord  were  in  demand  by  a 
writ  of  right.     F.  N,  B.  16. 

RECTO  DE  RATIONABILE  PARTE,  a  writ 
of  right  of  the  reasonable  part  which  lay 
between  privies  in  blood,  as  brothers  in 
gavelkind,  suters,  and  other  coparceners,  fur 
land  in  fee  simple.     F.  N,  B,  9, 

RECTO  SUR  DISCLAIMER,  an  abolUhed 
writ  on  disclaimer. 

RECTOR,  a  governor ;  he  that  has  that  part 
of  the  revenues  of  a  churchy  which  heretofore 
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was  appropriated  to  some  of  the  monasteries ; 
or  one  who  has  the  whole  revenues. 

RECTOR  SINECURE,  one  without  cure  of 
souls. 

REC  rORI AL  TITH  ES,  ^reat  or  predial  tithes. 

RECTORY,  a  spiritual  living,  composed  of 
land,  tithe,  and  other  ohlations  of  the  people, 
separate  or  dedicate  to  Ood,  in  any  conf^re- 
gation  for  the  service  of  His  chilrch  there, 
and  for  the  maintenance  of  the  governor  or 
minister  thereof,  to  whose  charge  the  same 
is  committed.     Spel, 

RECTUM,  right ;  also,  a  trial  or  accusation. 
Bract, 

REC  I  UM  ESSE,  to  he  right  in  cdurt. 

RECTUM  ROGARE,  to  ask  for  right ;  to 
petiiion  the  Judge  to  do  right. 

RECTUM,  stare:  AD,  to  stand  trial,  or 
ahide  hy  the  sentence  of  court. 

RECTUS  IN  CURIA,  one  who  stands  at  the 
har  of  a  court,  and  no  accusation  is  made 
against  him ;  also,  said  of  an  outlaw  when  he 
has  reversed  his  outlawry. 

Recuperaiio,  ».e.,  ad  rem,  per  injuriam  extortam 
sive  detentam,  per  senientiamjudicis  resiitutio. 
Go.  Lit.  145. — (Recovery,  that  is,  restitution 
to  a  thing,  by  sentence  of  a  Judge,  from  ex- 
tortion or  detention.) 

Reeuperatio  eti  aiicujus  rei  in  camam  alteriut 
adduetm  per  judicem  nc^irtVr/to.— (Recovery 
is  the  acquiflitiony  by  sentence  of  the  Judge, 
of  anything  adduced  in  the  cause  of  another.) 

Recurrendum  eei  ad  extraan&narium  quando 
non  valet  ordinarium,—{Yfe  must  have  re- 
course to  what  is  extroardinary,  when  what 
is  ordinary  fails.) 

RECUSANTS,  persons  wlio  wilfully  absent 
themselves  from  their  parish  church,  and  on 
whom  penalties  were  imposed  by  various 
statutes  passed  daring  the  reigns  of  £liiabeth 
and  James  I. 

RECUSATIO  JUDICIS,  a  refusal  of  a  Judge 
upon  any  suspicion  of  partiality.  CivU  Law 
Phrase, 

RED  [riffd.  Sax.],  advice. 

RED-BOOK  OF  THE  EXCHEQUER  lUber 
rubens  seaecarii},  an  ancient  record,  wherein 
are  registered  the  names  of  those  who  held 
lands  per  baroniam  in  the  time  of  Henry  H. 
Ryley,  667. 

REDOENDU.VI,  a  clause  reserving  rent  in  a 
lease,  whereby  a  lessor  rcberves  some  new 
thing  to  himself  out  of  that  which  he  granted 
before  :  it  commonly  and  properly  succeeds 
the  habendum,  and  is  usually  made  by  the 
words  "yielding  and  payings"  or  similar 
expressions. 

In  every  good  reservation  these  things 
mnst^  always  concur: — 1.  It  must  be  by 
certain  and  apt  words.  Thus,  a  lease  for 
years,  reserving  rent  "  after  the  rate"  of  18/. 
a  year,  is  void  for  uncertainty.  2.  It  must 
be  of  some  other  thing  issuing  or  coming  out 
of  the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  some  thing  issuing  out  of 
another  thing.  3.  It  must  be  of  such  thing, 
a  thing  whereunto  the  grantor  may  have 
resort  to  distrain.  4,  It  must  be  made  to 
one  of  the  grantors,  and  not  to  m  stranger 
to  the  deed.     Wood/,  Land,  and  Ten/.  77. 


Reddendo  rinpda  eingnHs,  5  Co. /t  h.— <By 
giving  what  is  single  to  what  is  single.) 

Reddere,  nU  aliud  est  quam  aceeptmm  resHinere : 
sen,  reddere  est  quasi  retrh  dare:  et  red^iv 
dieitur  a  redeundo,  quia  retro  it.  Co.  Lit. 
142.^  (To  restore,  is  to  yield  back  Dothiu<( 
tlian  what  was  taken :  or  to  restore,  i^,  ss 
it  were,  to  make  restitution,  or  to  give  back 
agaiu :  and  it  is  restored,  is  called  from  re- 
turning, because  it  goes  back  again.) 

REDIDDIT  SE  (he  has  rendered  himself),  s 
principal,  who  renders  himself  to  priion  in 
discharge  of  his  bail. 

REDDITARIUS,  a  renter. 

REDDITARIUM,  m  rental  of  an  estate  or 
manor. 

REDDITION,  a  sarrendertiuc  or  restorins: ; 
also,  a  judicial  acknowledgment  that  the 
thing  in  demand  belongs  to  the  demandant, 
and  not  to  the  person  »o  surrenderiDg. 

Redditui  cdscus  et  sioeus,  6  Go.  58. — (Rent 
uncertain  and  barren.) 

REDEEMABLE  RIGHTS,  those  which  re- 
turn to  the  conveyor  or  disposer  of  land,  &r., 
upon  payment  of  the  sum  for  which  sacli 
rights  are  granted. 

RE-DELIVERV,  a  yielding  and  delivery  back 
of  a  thing. 

RE-DEMiSE,  aregranting  of  lands  dembed 
or  leased. 

REDEMFriON,  a  ransom  or  commotatioD. 

REDEMPTION,  equity  of.  See  Equity  or 
Rbdkmption. 

REDHIBITION  lredhibitio].un actionallowed 
to  a  buyer,  by  which  to  animl  the  tale  of 
some  movable,  and  oblige  the  seller  to  take 
it  back  again,  upon  the  buyers  finding  it 
damaged,  or  that  there  was  some  deceit,  &c. 
Civil  Law, 

RE-DISSEISIN,  a  disseisin  made  by  htm, 
who  once  before  was  bouml  aud  adjudj^rd  to 
have  dicseised  the  same  person  of  bis  lands 
or  tenements.    F,  N.  B,  188. 

REDITUS  ALBI,  white  rents  or  rents  pud 
in  silver. 

REDITUS  ASSISUS,  a  set  or  standing  rent 

REDITUS  CAPITALES,  chief  rents  paid  by 
freeholders,  to  go  quit  of  all  other  services. 

REDITUS  NIGER,  black  mall ;  rents  paid  la 
grain  or  base  money. 

REDITUS  QUIETI,  quit  rents :  %vhicb  6ee. 

REDITUS  SICCUS,  a  rent  seek,  or  barren; 
the  owner  of  which  has  neither  srignory  nor 
reversion,  nor  any  express  power  of  distress 
reserved  by  biro. 

REDMANS  or  RADMANS,  men  who  by  (he 
tenure  or  custom  of  their  lands,  were  to  ride 
with,  or  for,  the  lord  of  the  manor,  about  bis 
business.    Domes^ap^ 

REDUBBERS,  those  that  bought  stolen  doth 
and  turned  it  into  some  other  culoor  or 
fashion,  that  it  might  not  be  known  again.  3 
Inst.  134. 

REDUCTION,  an  action  for  the  purpose  of 
repealing  or  rendering  null  and  void  some 
deed  or  claim.    Scotch  Term, 

REDUCTION  IMPROBATION,  the  reduc- 
tion is  a '  rescissory  action  by  which  deeds, 
services,  decreet,  or  ill^l  acta  by  any  bed/ 
corporate  may  be  rendered  void.    'Die  sc. 
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tioa  of  redttcdoo  has  a  ceniicalioo  which 
render!  the  deed  ealled  for^  and  not  pro* 
duced,  incapable  of  receiving  any  eflfect 
until  it  be  produced.  The  action  of  impro* 
bat  ion  is  founded  on  actual  forgery,  and  the 
certi&cation  thereon  has  the  effect  of  rentlcr- 
injf  the  deed  called  for  and  not  produced,  for 
ever  void  and  null.  The  junction  of  t%vo  ac- 
tiont,  which  form  what  is  called  the  reduction 
improbatton,  confers  on  the  simple  reduction 
all  the  efficacy  of  the  improbation,  and  se- 
cures the  person  who  uses  it  from  all  future 
trouble  from  the  deed  called  for,  if  it  be  not 
produced  in  the  action.    Scotch  miction, 

re-entry,  the  resuming  or  re-taking  that 
possession  which  any  one  has  lately  furvgone. 

REENTRY,  frcwMO fw^  a  clause  usually 
inserted  in  leases,  that  upon  non-payment  of 
rent,  &c.,  the  term  shall  cease.  Wood^  Land, 
and  Tent.  239. 

REEVE,  [perfva.  Sax.],  a  steward  or  bailiff. 

RE-EXCHANGE,  the  amount  for  which  a  bill 
of  exchange  can  be  purchased  in  the  country, 
where  the  acceptance  is  made,  drawn  upou 
the  drawer  or  indorser  in  the  country,  where 
he  resides,  which  will  give  the  bolder  of  the 
origiuAl  bill  a  sum  exactly  equal  to  the 
amount  of  that  bill  at  the  time  when  it  ought 
to  be  paid,  or  when  he  is  able  to  draw  the 
re-excnaogebill,  together  with  his  necesiary 
expenses  and  interest,  for  that  Is  precisely 
the  sum  which  the  holder  is  entitled  to 
receive,  and  ivhich  will  indemnify  him  for  its 
non-payment. 

It  is  supposed  to  be  the  Ghibelins,  driven 
out  of  Italy  by  the  faction  of  the  Guelphs, 
and  sheltered  at  Amsterdam,  who  fiTii  es- 
tablished the  custom  of  re-exchan|;e,  on  the 
pretence  of  the  interest,  dBma|e;es,  and  ex- 
penaes  thev  underwent,  when  the  bills  given 
them  for  the  effects  they  had  been  obliged 
to  abandon — were  not  accepted — but  came 
to  he  protested.    Story  on  Bills,  470. 

RE-EXTENT,  a  second  extent  on  lands  or 
tenements,  on  complaint  that  the  former  was 
partially  made,  &c. 

Re.  FA.  LO.,  the  ulibreviation  of  reeordari 
facias  lo^uelam  :  which  see. 

REFARE,  to  bereave,  take  away,  rob. 

REFEREE,  one  to  whom  anything  is  referred ; 
an  arbitrator. 

REFERENCE,  the  sending  of  any  matter  of 
enquiry  by  the  Court  of  Chancery  to  a  mas- 
ter in  ordinary,  in  order  to  examine  it  and 
make  a  report  to  the  court.  References  to 
compute,  &c.,  arc  frequently  made  to  the 
masters  of  the  Courts  of  Common  Law. 
As  to  reference  to  arbitration,  see  Arbi- 
tration. 

REFERENDARY,  one  to  whose  decision  any- 
thing  Is  referred. 

REFORM  ACT,  2  VVm.  IV.,  c.  45. 

REFUSAL,  where  one  has  by  law,  a  right  and 
power  of  having  or  doing  something  of  ad- 
vantaee,  and  he  declines  it. 

REGALE  EPISCOPORUM,  the  temporal 
rights  andprivileges  of  a  bbhop. 

REGAL  FU^HES,  whitles,  sturgeon,  and 
porpoises* 


REGALE,  the  preronatives  of  monarchy. 

REGALIA,  the  royal  rights  of  a  sovereign, 
which  the  civilians  recktin  to  be  six  ;  viz., 
power  of  judicature,  of  life  and  death,  of 
war  and  peace,  masterless  goods,  as  waifs, 
est  rays,  ^c,  assess m  en ts  and  minting  of 
money.  See  Majora  and  Minoha 
Rboalia.!  ^ 

REGALIA  F.ACERE,  todo  homage  or  fealty 
to  the  king  by  a  btsbop  when  he  is  invested 
with  the  regalia. 

REGALITY,  a  territorial  jurisdiction  in  Scot- 
land, granted  with  land  irom  the  Crown. 

REGARD,  court  ofy  a  tribunal  held  every  third 
year,  for  the  lawing  or  expeditation  of  dogs, 
to  prevent  them  from  running  after  deer. 

REGARD  OF  THE  FOREST,  the  oversight 
or  inspection  of  it,  or  the  office  and  province 
of  the  regarder,  which  is  to  go  through  the 
whole  forest,  and  every  bailiwick  in  it,  be- 
fore the  holding  of  the  sessions  of  the  forest, 
or  justice  seat,  to  see  and  enquire  after  tres- 
passes, and  for  the  survey  of  dogs. 

REGARDANT  VILLEIN, or  REGARDANT 
TO  THE  MANOR,  an  ancient  servant  or 
retainer,  who  did  the  base  services  within 
the  manor.  1  Inst,  120. 

REGARDER  OF  A  FOREST  \regardator 
forestm] ,  an  ancient  officer  of  the  forest, 
whose  duty  it  was  to  take  a  view  of  the 
forest  hunts,  and  to  inquire  concerning  tres- 
passes, offences,  &c. 

REGE  INCONSULTO,  a  writ  issued  from 
the  Sovereign  to  the  Judges,  not  to  proceed 
In  a  cause  which  may  prejudice  the  Crown, 
until  he  is  advised. 

RGCiCNT,  one  invested  with  vicarious  royalty. 

Reges  dicuntur  clerid,  Dav.  4. — (Kings  are 
called  clerks.) 

Regcs,  sacro  oleo  uncti,  sunt  spiritualis  /»- 
risdictionis  capaces.  5  Co.  Ecde.  L.— 
(Anointed  kings  are  capable  of  spiritual  ju- 
risdiction.) 

REGEST  [registum,  Lat.],  a  register.  Milton, 

Regia  dignitas  est  indivisibilis,  et  qutelibet  alia 
derivativa  dignitas  est  stmiliter  indivisMlis, 
4  Inst.  243. — (The  kingly  poiver  is  indivisi- 
ble, and  whatever  other  derivative  power  is 
alike  indivisible.) 

REGIAM  IVIAJBSTATEM,  a  collection  of 
the  ancient  laws  of  ^fcotland.  It  is  said  to 
have  been  compiled  by  order  of  David  I., 
King  of  ScotlaiKl,  who  reigned  from  1124 
to  1153. 

REGICIDE,  murderer  of  a  Sovereign. 

REGIO  ASSEN:sU,  a  writ  whereby  the  Sove- 
reign  gives  his  assent  to  the  election  of  a 
bishop.    Reg.  Grig,  294. 

Regis  ad  exemplum  totus  componitur  orbis,  7 
Inst.  193. — (The  whole  earth  is  composed 
by  the  example  of  the  kinss.) 

REGISTER  [guter,  Fr.,  to  lie  down  in  a  bed, 
&C.J,  a  public  book  serving  to  enter  and 
record  memoirs,  acts,  and  minutes,  to  be 
liad  recourse  to  occasionally,  for  the  jiuttify- 
ing  of  matters  of  facts. 

By  several  acts  of  Parliament,  all  deeds 
and  wills  concerning  estates  within  the  north, 
east,  and  west  ridings  of  York,  or  wtthio  the 
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toivn  and  couDty  of  Kiiij^ston-upon-HulU  or 
within  the  county  of  Middlesex,  or  the  Bed- 
ford Levels,  are  directed  to  \te  registered. 
A  meiiioHal  of  a  will  should  be  rej^istered 
within  iix  months  after  the  death  of  the 
devidor  or  testatrix  dyinir  ivithin  Great  Bri- 
tain, or  wiihfti  the  space  of  thr^e  years  after 
his  or  her  death,  dytnfif  upon  tlie  sea,  nr  in 
parts  heyond  the  seas.  Wilts  registered 
within  the  allowed  time  will  prevail  over 
even  a  prior  repstered  conveyance. 

If  the  devisee  of  an  estate  within  the  east 
or  wen  ridini^s  of  York  or  Kinf|r8ton-upon- 
UuU,  lie  disabled  to  exhibit  a  inemorial 
within  the  time  limited,  by  the  suppressiiui 
of  the  %vill  or  other  inevitable  difficulty,  then 
a  nieinorial  entered  of  such  impediment 
within  six  mDUths  after  the  death  of  such 
devisor  or  testatrix  who  shall  die  within 
Great  Britain,  or  within  three  years  after 
the  decease  of  such  person  who  shall  die 
upon  the  sea,  or  beyond  the  seas;  und  a 
memorial  of  such  will  also  registered  within 
feix  months  after  the  removal  of  auch  impe- 
diment, will  protect  the  devisers  against  any 
purchaser  subsequently  to  the  will. 

But  as  to  estates  in  the  nurih  riding  of 
York,  then  in  case  of  the  concealment  or 
suppreciion  of  any  will  or  devise,  any  pur- 
chaser shall  not  be  disturbed  or  defeated  in 
his  purchase,  unless  the  will  be  artually 
registered  within  three  years  after  the  death 
of  the  deviftor. 

As  to  estates  in  the  county  of  Middlesex, 
it  is  provided  that  an  entry  of  the  impedi- 
ment within  two  years  after  the  death  of 
any. devisor  or  testatrix  whf>  sliall  die  in 
Great  BritHin,  or  within  four  years  after  the 
decease  of  such  person  who  shall  die  upon 
the  sea  or  beyond  the  seas  ;  and  a  registry 
of  a  memorial  of  the  will  withui  six  months 
after  the  removal  of  the  impediment  shall 
be  good.  But  no  concealed  will  is  to  affect 
a  purchaser  unless  it  be  registered  within 
five  years  after  the  death  of  the  testator. 

No  judgment,  statute,  or  recojcnizsnce 
(other  than  such  as  shall  be  entered  into  in 
the  name  and  upon  the  proper  account  of 
the  Crown)  shall  bind  estates  in  Middlesex, 
but  from  the  time  that  a  memorial  thereof 
shall  be  duly  registered.  As  to  estates  in  the 
east  and  west  ridings  of  York  and  Kingston- 
upon-HuU,  the  registry* of  judgments,  sta- 
tutes, or  recognizances  within  thirty  days 
after  the  acknowledging  or  signing  thereof, 
shall  bind  all  the  lands  of  the  defendant  at 
the  time  of  such  acknowledgment  or  signing, 
but  in  the  north  riding  the  time  is  limited 
to  twenty  days.  The  appointment  of  an 
assignee  to  an  insolvent's  estate  is  to  be 
registered  by  1  &  2  Vict.,  c.  110,  §  46. 
Deeds  of  appointment  must  be  registered. 
But  a  legacy  charged  on  land  needs  not 
registry.  The  non-registry  of  a  lease  is  not 
cured  by  registering  an  assignment  in  which 
such  lease  is  recited. 

None  of  the  acts  extends  to  copyhold  es- 
tates or  to  leases  at  rack  rent?,  or  not  ex- 
ceeding twenty-one  years,  where  the  actual 


possession  and  ocenpatioQ  go  along  with  tbe 
lease,  or  to  any  of  tbe  chambers  in  Ser- 
jeant's Iim,  the  Inns  of  Court,  or  the  Imu 
of  Chancery. 

A  person  having  tbe  legal  estate,  si  i 
mortgagee,  and  advancing  more  monef, 
%vithout  notice  fif  a  second  iportgage  duiv 
registered,  shall  hold  against  the  scconti 
mortgage  till  he  is  satisfied  all  themoDey 
he  has  advanced.  ^ 

A  person  purchasing  witliont  notice,  bb<I 
obtaining  the  legal  estate,  shall  not  he  pre* 
judired  by  a  prior  e«|uitable  ioeumbraocf, 
which  was  duly  registered  previously  to  liii 
pun-base. 

A  person  buying  an  estate  with  notice  of 
a  prior  incumbrance  not  registered  shall  in 
equity  be  bound  by  such  incumbrance,  al- 
though he  has  at  law  obtained  a  priority  by 
registering  his  deed. 

A  purchaser  from  a  devisee  should  sot 
complete  his  contract  till  the  will  is  doly 
registered ;  for  if  any  person  were  to  pur- 
chase of  the  heir  at  law  boni  fidt,  swl 
without  notice  of  the  will,  atid  register  bis 
conveyance  before  the  registry  of  the  will, 
he  would  be  preferred  to  the  purchaser 
from  the  devisee.  But  if  the  vendor  be 
both  heir  at  law  and  devisee,  the  non-registry 
of  the  will  is  immaterial ;  for  if  he  seil  to 
any  subsequent  purchaser,  it  must  eitlier  be 
in  the  character  of  heir  at  law  or  devisee. 
If  he  sell  in  this  character,  the  second  psr- 
chaser  must  have  noiire  of  the  will;  if  be 
contract  iti  that,  the  fir»t  purchaser  has 
already  procured  the  legal  estate. 

If  tde  vendor  claim  a  leasehold  estate, 
either  as  executor  or  legatee,  the  ponhaser 
needs  not  insist  upon  the  testator's  will  Itcior 
registeretl,  because  no  subitequent  purchaser 
can  procure  a  title  without  notice  of  (be 
will.  Letters  of  administration  are  nerer 
registered. 

Every  memorial  of  a  deed  or  coitveyaoce 
is  directed  by  the  acts  to  be  under  the  baoti 
antf  seal  of  yome,  or  one,  of  the  gnntors  ur 
grantees,  his  or  their  heirs,  executors,  or 
administrators,  guardians,  or  trusteei*,  at- 
tested by  two  witnesses,  one  whereot  to  be 
one  of  the  witnesses  to  the  execution  of  the 
deed ;  which  witness  shall  ppou  bis  ustb, 
before  the  registrar,  prove  the  signias  bbiI 
sealing  of  the  memorial,  anti  the  executioo 
of  the  deednnentioned  in  such  memorial. 

Every  memorial  mutt  contain,  first,  tbe 
day  of  the  nnnntli  and  year  when  the  dee<i 
&c.,  bears  date,  and  the  names  and  Additions 
of  all  the  parties  to  it,  Snd  of  the  devisor  or 
testatrix  of  a  will,  and  all  the  witne^^ 
to  such  deed,  &c.,  and  tbe  places  of  tbetr 
abode ;  and,  secondly,  the  houses,  mattun, 
lands,  tenements  and  hereditaments,  ooo- 
tained  in  such  deed,  &c.,  and  the  names  of  tbe 
parishes,  &c.,  where  any  such  estates  tie  ibst 
are  comprised  in  or  anected  by  such  deed 
&c.,  in  such  manneras  the  same  are  explaioed 
or  mentioned  in  such  decfl,  &Cr,ortotbe 
same  effect.     3  Sng.  V.  fy  P.  345.    See 
Births. 
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REGISTRY^  ID  coouDefcwI  mTif^ation,  the  re- 
iristntion  or  enrolinent  of  ships  at  the 
CMom  Hoase,  so .  as  to  eatitle  tuetn  to  be 
claMed  ainoDfr*  and  to  edjoy  the  pririleges 
of,  British  built  ships. 

Tlie  ttgUtry  of  ships  appears  to  have  been 
first  intmacefl  into  this  country  by  the  Navi- 
galioo  Act,  12  Car.  1J.»  c.  IB,  a.  d.  1660; 
lefertl  provisions  were  made  with  respect 
to  it  tgr  the  7  &  8  WUl.  III.,  c.  22,  and  the 
whole  was  reduced  into  a  system  by  the  27 
Geo.  III.,  c.  19. 

It  may  be  laid  down  io  nneral  that  a 
vessel,  in  order  to  be  admittefi^to  registry, 
Bod  consequently  to  e^joy  the  prt vilegies  and 
sdvantag^es  that .  exclusively  belong  to  a 
British  ship,  must  be  the  pronerty  of  her 
Majesty's  subjects  in  the  Uniiea  f^n^dom  or 
some  of  its  dependencies,  and  that  it  must 
hsvO'been  built  in  the  said  United  Kingdom, 
&C.,  or  been  a  prize  vessel  legally  condemned, 
era  vessel  legally  condemned  for  a  breach  of 
the  same  laws. 

The  great,  and  perhsps  the  only  original 
object  of  the  registration  of  shipi,  was  to 
ftcilltate  the  exclusion  jof  foreign  ships  from 
those  departments  in  which  they  were  pro- 
hibited from  engaging  by  the  navigation 
laivB,  by  affording  a  readv  means  of  distln- 
guishing  such  as  were  really  British.  It  has 
also  hecB  considered  advantageous  to  indi- 
vtdaals,  by  preventing  the  fraudulent  assign- 
meiit  of.  property  in  ships ;  but  Lord  Ten- 
terdeo  h^is.  observed,  in  reference  to  this 
supposed  advantage,  that  "  the  instances  in 
which  fair  and  honest  transactions  are  ren- 
dered unavailable  through  a  negligent  want 
of  compliance  with  the  forms  directed  by 
these  and  other  statutes  reouiring  a  public 
refpster  of  conveyances,  make  the  expedi- 
ency of  all  such  regulations,  considered  with 
refiprence  to  private  benefit  only,  a  matter  of 
question  and  controversy."  Law  qf  Slipping, 
part  i.  c.  2. 

The  existing  regulations  as  to  the  registry 
of  ships  are  embodied  in  the  act  3  &  4  will. 
IV.,  c.  65.    Mc  Cuihch's  Comm,  Diet.    • 

REGISTRAR  or  REGISTRARY,  an  officer 
whose  business  is  to  write  and  keep  a  regbter. 

REGISTRAR  GENERAL,  9n  officer  appoitUed 
by  tii^e.  Grown :  un4er  the  Great  Seal,  to 
whom,  siibjeet  to  such  regulations  as  shall 
i>e  made,  bv  a  principal  Secretary  of  State, 
the.  general  superintendence  of  the  whole 
system  of  registration  of  births,  deaths,  and 
inarriaires  is  entrusted. 

REGISTRATION,  act  of  inserting  in  the  re- 
gister. 

REGIUS  PROFESSOR,  a  royal  professor,  a 
reader  of  lectures  in  the  univer!«i(ies.  Henry 
Vl{l.  founded  in  each  of  our  universities  five, 
VIZ.,  Divinity,  Greeks  Hebre.«v,  Law,  and 
Physic.  -    . 

REGNANT,  reigning,  having  regal  authority.  * 

REGNI  POPULI,  anaoie  given  to  the  people 
of  Surrey  and  Sussex,  and  on  the  sea  coasts 
of  Hampshire.    Blount. 

REGNUW  ECCLESIASTICUM,  the  ecclc- 
siasiical  kingdom. 


Regtmm  non  estdhUihii*.  '€o.Lit.'165.— ^(The 
king<tom  is  not  divisihie.) 

REGRATING,  buying  corn,&c., in  any  maiket, 
and  selKng  it  again  in  or  near  the  same  place. 
It  was  illegal,  but  now  no  longer  so.  /  4*  B 
Vict.,  e.  24. 

REGRESS,  letterg  of,  they  were  granted  by 
the  superior  of  lands  mortgaged  to  the  watf- 
setter  or  mortgagor.  Their  object  was  this : 
by  the  wadset  or  mortgage,  the  mortgagor 
was  completely  divested,  and  when  he  re- 
deemed, he  appeared  to  claim  an  entry  from 
the  superior  as  a  stranger,  and  the  superior 
was  no  more  bound  to  receive  the  mort- 
gagor than  be  would  have  -been  forced  to 
recede  any  third  party;  to  remedy  this, 
letters  of  regress  were  granted  by  the  supe- 
rior under  which  he  t^oame  bound  to  re- 
admit the  mortgagor  at  imv  time -when  he 
should  demand  entry.  Scotch  Practice.  See 
20  Geo.  If.,  c.  60. 

REGULARS,  those  who  profess  and-  follow  a 
certain  rule  of  life  iregulah  and  oliserve  thu 
three  approved  vows  of  poverty,  qhastity, 
and  obedience. 

Regula  peccatis  qua?  peenas  -  irropat  aquasi 
Gtlb.  213.—(The  rule  which  sets  equal 
penalties  on  sins.) 

Regulariter  non  valet  pactum  dare  mea  non 
alienanda.  Co.  Lit.  223. — (Regularly  a 
compact,  not  to  alienate  my  property,  is  not 
liindmg.) 

REHABERE  FACIAS  SEISINAM,  a  judicial 
writ  which  lay  when  the  sheriff  in  the  habere 
facias  seisinam  had  delivered  mi>re  than  he 
ought.:   Reg.  Jndic.  13. 

REHABILITATE,  to  restore  a  delinquenir  to 
former  rank,  privilege,  or  ri^ht ;  to  qualify 
again  i  to  restore  a  forfeited  right. 

REHEARING.  If  either  party  i*  dissatisfied 
with  a  decree  or  decretal  order  in  Chancery, 
he  may  apply  to  have  the  cause  reheard  before 
the  Judge  pronouncing  the  same.  The  pe- 
tition fur  rehearing  should  be  presented  after 
the  decree  is  passed  and  entered,  and  before 
it  is  enrolled.  The  petition  must  be  signed 
by  two  counsel,  who  also  certify  that  it  is  a 
proper  case  for  rehearing.  A  deposit  of 
2(U.  for  costs  must  he  made.    • 

.  By  89th  order  of  8th  May,  1845,.  any  de- 
fendant waivuig  all  objectiou/to  the  order  to 

:  take  the  bill  pro  confesso,  and  submitting  tii 

fiay  such  jcosts  as  the  court  may  direct,  may, 
lefore  enrblmebt  of '  the  decfce,  have  the 
cause  reheard  upon  the  merits  stated  in  tlm 
bill,  the  petition  of  rehearing  being  signed 
bv  counsel  as  other  petitit»ns  of  rehearing. 

REfP  [refian.  Sax.],  robbfery.     Cowell, 

RE-INSURANCE  or  RE-ASSURANCE,  a 
contract,  by  which  a  first. insurer  relivves 
himself  from  the  risks  which  he  has  under- 
taken, and  devolves  them  upon  other  under- 
writers, called  re-insurers  or  re-assurers : 
but  see  19  Geo.  IL,  c.  17..    .    * 

Reipublioa  '  interest  volvntatei  defknctonan 
effectum  sortiri. — (It  concerns  the  state  that 
the  wills  of  (he  dead  should  have  their  ed'ect.) 

REJOINDER,  a  defendant's  answer  to  a 
plaintiff's  replication. 

2  Q 
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RELATION,  where  two  different  times  or 
other  thiQfz^  are  accounted  as  one,  and  by 

.  some  act  done,  the  thing  subsequent  is  said 
to  take  effect  by  relation  from  the  lime  pre- 
ceding. Thus  letters  of  administration  re- 
late to  the  intestate's  death,  and  not  to  the 
time  when  they  were  granted. 

Relatio  est  fictio  juris  et  intenta  ad  unum.  3 
Co.  28. — (Reference  is  a  fiction  of  law,  and 
intent  to  one  thing.) 

Relatio  semper  Jiat  ut  valeat  dispusiiio,  et  guando 
ad  duas  res  re/erri  potest  dispositio,  ita  quod 
secundum  unam  vitiatur  et  secundum  alteram 
vtilis  est,  tune  facienda  est  relatio  ut  valeat 
dispositio.  6  Co,  76.^Let  reference  be 
made  always  in  such  a  manner  that  the  dis- 
position may  a?ail :  and  when  disposition  is 
referable  to  two  things,  so  that  by  one  it 
may  be  vitiated,  and  by  the  other  it  may 
stand,  then  let  the  reference  be  made  to  that 
by  which  the  disposition  may  avail.) 

Belativorum  cogmto  una,  cognosdtur  et  alterum. 


plea  pkfided,  and  the  plea  is  withdrawn,  U 

IS  cuied  a  confession  or  coffmouit  Mttinem 

.  relictd  veri/teatiomt.    CkU^  Arek.  Pru,  676. 

RELIEF,    legal   remedy   for  wrongs,   &c; 
charitable  assistance. 

In  the  feudal  law  a  pajrment  made  to  the 
lord  by  the  tenant  coming  into  possesnoo  of 
an  estate  held  under  him.  Abolished  anth 
other  feudal  grievances. 

RELIGION,  offences  agavut,  they  are» 

(1)  Apostacy. 

(2)  Heresy. 

(3)  Reviling    the    ordinances    of    tke 

church. 

(4)  Blasphemy. 

(5)  Profane  swearing. 

(6)  Conjuration  or  witchcraft. 

(7)  Religious  imposture* 

(8)  Simony. 

(9)  Profanation  of  the  Lord's  dsy. 

(10)  Drunkenness. 

(11)  Lewdness. 


Cro.  Jac.  639.^0f  things  relating  to  each  RELIGIOUS  HOUSES,  places  set  apart  for 
other,  one  being  known,  the  other  is  also  I  pious  uses,  such  as  monasteries,  cburchn, 
known.)  he 

RELATOR,  a  rehearser,  teller,  or  informer ; 


also,  a  plaintiff  to  an  information  in  Chancery, 
where  the  rights  of  the  Crown  are  not  im* 
mediately  concerned,  who  is  responsible  for 
costs. 
RELEASE  {relazatio\  a  gift,  discharge,  or 
renunciation  of  a  right  of  action ;  fSao,  an 
instrument  whereby  estates  or  other  things 
are  extinguished,  transferred,  abridged,  or 
enlarged.    Com*  Dig.,  tit.  Release. 

There  are  five  apecies  of  release :  1st.  By 
way  of  enlargement  i  as  if  he  in  remainder 
in  fee  release  to  the  particular  tenant  in 
possession.  2ndly.  By  way  of  passing^  an 
estate ;  as  where  one  coparcener  or  joints 
tenant  releases  to  the  other.  3rdly.  By 
way  of  passing  a  right ;  as  when  a  disseisee 
releases  to  a  disseisor.  4thly.  By  way  of 
extinguishment:  as  if  my  tenant  for  life 
make  a  greater  estate  than  he  is  warranted 
in  grantmg,  and  I  release  to  his  fi;rantee ;  or 
if  the  lord  release  to  his  tenant  his  seignorial 
rights.  And,  5thly.  By  way  of  entry  and 
feoffment;  as  when  a  disseisee  releases  to 
one  of  two  disseisors.  Wath.  Cono,  317; 
18  Ftn.  Ahr.  See  Leasb  and  Rblxase. 
RELEASEE,  the  person  to  whom  a  release  is 

made. 
RELEASER,  the'maker  of  a  release. 
RELEGATION,  exile ;  judicial  banishment. 
Abjuration  is  foreswearing  the  realm  for 
ever ;  relegation  is  baoishment  for  a  time 
only.     Co,  Litt.  133. 

In  Rome,  relegation  was  a  less  severe 
punishment  than  deportation,  in  that  the 
relegated  person  did  not  thereby  lose  the 
rights  of  a  Roman  citizen,  nor  those  of  his 
family,  as  the  authority  of  a  father  over  his 
children,  &c.  Encyc^Lond. 
RELEVANT,  applying  to  the  matter  in 
question ;  affurding  something  to  thepurpose. 
RELICT,  a  wiilow. 

RELICTA  VERinCATIONE,  where  a  judg- 
ment 19  con^sed  1^  cognovit  actionem  after 


ospttals,  and  all  other  places  where  cbariiv 
was  extended  to  the  relief  of  the  poor  sad 
orphans,  or  for  the  use  or  exercise  of  rehi^ioD. 

RELIGIOUS  IMPOSTORS,  those  who fakety 
pretend  an  extraordinary  commission  from 
Leaven,  or  terrify  and  abuse  the  people  with 
false  denunciations  of  judgment;  punishable 
with  fine,  imprbonment,  and  infamous  cor- 
poral punishment.    4  Step,  Com.  238. 

RELIGIOUS  MEN  [rehgum],  such  as  ea- 
tered  into  some  monastery  or  convent,  there 
to  live  devoutly.  They  were  4ield  to  be 
civiliter  mortui. 

RELINQUISHMENT,  a  forsakii^,  abandon* 
ing,  or  giving  over. 

RELIQUA,  the  remainder  of  debt  which  s 

Eerson  finds  himself  debtor  in  npon  tlte 
alancing  or  liouidatiiig  ad  account.    Hence 

.  reliquary t  the  debtor  of  a  reUqua;  u  also  a 
person  who  only  pays  peace-meaL  facyc 
Lond, 

RELIQUES,  remains,  such  as  the  bones,  &c^ 
of  saints,  preserved  ivith  great  veaera^n  •• 
sacred  memorials  of  them ;  they  are  for- 
bidden to  be  used  or  brought  into  Bngbod. 
3  Jac.  L,  e,  26. 

RELOCUriON,  a  reletting  or  renewal  of  a 
lease;  9  tacit  relocution  is  permitting  a  tensnt 
to  hold  over  without  any  new  agreement. 

Remoto  impedimento  emergit  actio.  5  Co.  7^*" 
(An  impediment  being  removed,  theactioB 
revives.) 

REM,  tnforma^ton  m,  when  any  gcK>dt  are  sup- 
posed to  become  the  property  of  the  CrDira, 
and  no  one  appears  to  claim  them  or  to  dis- 
pute its  title,  as  anciently,  in  the  case  of 
treasure- trove,  wrecks,  waifs,  and  estrtys 
seised  by  the  Crown's  officers.  After  sndi 
seisure  an  information  waa  usually  filed  ia 
the  Exchequer,  and  thereupon  a  proclama- 
tion was  made  for  the  owner  (if  any)  to  cone 
in  and  claim  the  effects,  and  at  the  saoie 
time  there  issued  a  commission  of  appraise- 
ment to  value  the  goods,  after  the  retoro  of 
which,  and  a  second  proclamation  had,  if  ao 
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rlaimuit  appetredp  the  ^oods  were  supposed 

dereJicty  «nd  ooodemiMd  to  the  use  of  the 

-  Crown ;  and  when  in  later  times  forfeitures 

of  the  i^oods  themselves,  as  well  as  personal 

'  penalties  on  the  parties,  were  inflicted  by  act 

of  Parliament  for  transupressions  a;>atnst  the 

kws  of  the  customs  ami  excise,  the  same 

process  was  adopted  in  order  to  secure  such 

forfeited  |(oods  to  the  public  use,  thou^^h  the 

•  offender  had  escaped.    4  Step.  Com,  49. 

RHMAINO£R  [reiaoneJi/M],  an  expectant 
estate,  created  by  convention  of  parties, 
limited  in  lands,  tenements,  or  rents,  to  be 
enjoyed  by  some  third  penon  or  stranf^er 
after  the  expiration  of  another  parlicular 
estate ;  it  may  be  either  for  a  certain  term, 
or  in  fee-simple,  or  fee-tail*  It  is  either 
Tested  or  contiogent.  See  Contingbnt 
Rbmaindbr^  Cross  Rbmaindbrs,  and 
Vkstbd  Rbmaindbr. 

In  the  creation  ofremainders  the  following 
rules  must  be  observed  : 

Ist.  There  must  be  a  present  or  particu- 
lar estate  created,  which,  if  the  reraattider 
be  a  vested  one,  must  be,  at  least,  for  years ; 
or  if  the  remainder  be  contingent  must  be 
an  estate  of  freehold,  as  a  freehold  cannot 
commence  in  futuro  by  the  common  law, 
although  it  can  under  a  conveyance  to  uses. 

!       2adly.  The  particular  estate  and  the  re- 

imrinders  must  be  created  by  the  same  deed. 

drdly.  The   remainder  mast  vest  in  the 

f^rantee  during  the  particular  estate,  or  the 

▼ery  instant  it  determines. 

4thlv.  If  the  remainder  be  contingent,  it 
must  he  limited  to  some  one  tliat  may,  by 
common  possibility,  or  potentia  propiaqua, 

"  be  m  esse  at  or  before  the  determination  of 
the  particular  estate.     fVaik,  Conv^  172. 

REiMANET,  j^ostponing  a  trial.  A  new  no- 
tice of  trial  is  necessary  when  a  cause  has 
been  made  a  rtmanei  at  the  assises,  but  not 
if  it  be  marie  a  remanet  from  one  sittings  to 
another,  or  is  put  ofF  by  onler  olNisiPrius. 
Where  the  cause  Is  made  a  remanet,  the 
coats  incurred  in  bringing  up  witnesses,  &c., 
are  allowed  to  the  party  ultimately  prevailing. 

REMEDIAL  STATUTES,  those  which  are 
made  to  luppljr  such  defects,  and  abridge 
such  superfluities  in  the  common  law,  as 
arise  either  from  the  general  imperfection  of 
all  human  laws,  from  change  of  time  and 
circfunstances,  from  the  mistakes  andunad- 
roed  determinations  of  unlearned  judges,  or 
from  any  other  cause.  And  this  being  done 
either  by  enlargbg  the  common  law,  where  it 

'  «vas  too  Harrow  and  circumscribed,  or  bv  re- 
straining itwhereit  was  too  lax  and  luxuriant, 
has  occasioned  a  division  of  remedial  acts 
of  Parliament  into  enlarging  and  restndning 
statutes. 

REMEDY,  the  legal  means  to  recover  a  right; 
also,  a  certain  allowance  to  the  master  of  the 
Mint,  for  deviation  from  the  standard  weight 
and  fineness  of  coins.    Encyc,  Lond. 

REMEMBRANCERS,  officers  of  the  Exche- 
quer, who  remind  the  lord  treasurer  and  the 
justices  of  that  court  of  such  things  as  are 
to  be  called  on  and  dealt  in  for  the  benefit 


of  the  Crown.  67  'Geo.  Ill,  c.  60;  3  4*  4 
IVm,  IV.,  c.  99.  Ai80,.officers  of  corpora- 
tions, &c. 

REMISSION,  a  pardon  from  the  Crown,  pas- 
sed under  the  Great  Seal. 

Remtsmni  imperanii  melius  paretur.  3  Init. 
233.^A  man  commanding  not  too  strictly, 
is  better  obeyed.)    . 

REMITMEiNT,  the  act  of  remitting  to  custody. 

REMITTER,  where  he  who  has  the  right  uf 
entry  in  lands,  but  is  out  of  possession,  ob- 
tains afterwards  the  possession  of  the  lands 
by  some  subsequent,  and,  of  course,  defective 
title }  in  this  case  he  is  remitted  or  sent 
back,  by  operation  of  law,  to  his  ancient  and 
more  certam  title.  The  possession  which  he 
has  gained  by  a  bad  title  shall  be  ipto  facto 
annexed  to  his  own  inherent  good  one ;  and 
his  defeasable  estate  shall  be  utterly  defeated 
and  annulled  by  the  instantaneous  act  of  law, 
without  bis  participation  or  consent.  Af 
if  A.  disseise  B.,  t.  e.,  turn  him  out  of 
possession,  and  afienvanis  deraite  the  land 
to  B.  (without  deed),  for  a  term  of  years, 
by  which  B.  eiiters,  this  entry  is  a  remitter 
to  B.,  who  is  in  of  his  former  and  surer 
estate.  But  if  A.  had  demised  to  him  for 
years  by  deed  indented,  or  by  matter  of 
record,  there  B.  woidd  not  have  been  re- 
mitted. '  For  if  a  man,  by  deed  indented,  take 
a  lease  of  his  own  hods,  it  shall  bind  him  to 
the  rents  and  costs,  because  a  man  never  can 
be  allowed  to  affirm  that  his  own. deed  is 
ineffectual,  since  that  is  the  greatest  se- 
curity on  which  men  rely  in  all  manner  of 
contracting.  The  same  law,  if  it  had  been 
by  matter  of  record,  for  that  is  of  its  own 
natare  uncontrollable  evidence,  which  a  man 
cannot  be  allowed  to  controvert..  3  Step. 
Com    379. 

RGMITTITURDAMNA,  where  a  jury  gives 
greater  damages  than  a  plaintiff  has  decJared 
for,  it  may  be  rectifieu  by  entering  a  re- 
mittiiur  for  the  excess  i.  or,  if  a  plaintiff  have 
signed  judgment  for  the  greater  sum,  the 
coiLrt  will  give  him  leave  to  amend  it,  by 
entering  a  remittitur  for  the  excess,  even  in 
a  subsequent  term  and  after  error  brought^ 
The  damages  are  usually  remittetl  in  eject- 
ment and  replevin  where  judgment  is  signed 
by  confession  or  default.  Chit*  Arch,  Prac. 
1085. 

REMITTITUR  OF  RECORD,  formerly  when 
a  writ  of  error.  In  the  Exchequer  Chamber, 
abated,  or  was  discontinued,  the  transcript 
must  have  been  remitted,  and  a  remittitur 
entered,  before  a  defendant  could  sue  out 
execution ;  but  now  it  is  no  longer  neces- 
sary, for  the  record  remains  in  the  court 
below,  and  execution  is,  therefore,  in  all 
cases,  now  issued  by  and  out  of  that  court. 
H.  T.,  4  Wm.  IV.,  r.  16. 

RENANT  or  RENIANT  [fie^aiis],  denying. 

RENCOUNTER,  a  sudden  meeting;  as  op- 
posed to  a  duel,  which  is  deliberate, 

RENDER,  to  yield,  give  again,  or  return. 
Certain  things  lie  in  render,  t.  e.,  must  be 
rendered  or  answered  by  the  tenant  as  rents, 
heriots,  and  other  services. 

2  Q  2 


REN 


(SBQ) 


RRP 


RENOVANT,  renewing. 

RENOUNCE,  to  Kive  up  a  Eif^ht. 

RENT  [reditus]  a  certain  profit  issuing  yearly 
out  of  lands  aud  tenements  corporeal,  and 
may  be  recanted  as  of  a  twofold  nature  :— 
first,  as  something  issuing  out  of  the  land, 

•  as  a  coQ>peDsaUon  for  the  possession  during 
the  term  ;  and,  secondly,  as  an  acknowledg- 
ment made  by  the  tenant  to  (he  lord  of  his 
fealty  or  tenure.  It  must  always  be  a  profit, 
yet  there  is  no  occasion  for  it  to  be,  as  it 
usually  is,  a  snin  of  money;  for  spurs,  capons, 
horses,  com,  and  other  matters,  may  be, 
and  occasionally  are,  rendered  by  way  of 
rent:  it  may  also  consist  io  services  or 
manual  operations,  as  to  plough  so  many 
acres  of  ground,  and  the  like ;  whi^rh  ser- 
vices, in  the  eye  of  the  law,  are  profits.  The 
profit  must  be  certain,  or  that  which  may  be 
reduced  to  a  certainty  by  either  party;  it 
inuH  issue  yearly,  though  it  may  be  reserved 
every  second,  third,  or  fourth  year ;  it  inust 
issue  out  of  the  thing  granted,  and  not  be 
part  of  the  land  or  thing  itself,  which  must 
be  either  lands  or  tenements  corporeal. 

There  are  several  kinds  of  rents,  viz. : — 

1.  Rent^ervice,  so  called  because  it  has 
some  corporeal  service  incident  to  it,  as,  at 
the  least,  fealty.  - 

2.  Rent-charge,  where  the  owner  of  tlie 
reiit  has  no  future  interest  or  reversion  in 

'■  the  land. 

3.  Fee'farm  rent,  issuing  out  of  an  estate 
in  fee,  of  at  least  one-fourth  of  the  value  of 
the  lands,  at  the  time  of  its  reservation. 

4 .  Rentseek,  a  barren  rent,  which  is  in  effect 
nothing  m6re  than  a  rent  reserved  by  deed, 
but  without  any  clause  of  distress. 

5.  Rents  of  atihe,  the  certain  esta- 
blished rents  of  the  freeholders  and  ancient 
copyholders  of  a  manor,  and  which  cannot 
be  cfeparted  from ;  those  of  the  freeholders 
are  frequently  called 

6.  Chif/  rents,  and  both  sorts  are  indif- 
ferently denominated 

7.  Quit  rents,  bccausis  thereby  the  tenant 
goes  quit  and  free  of  all  services. 

8.  Kack  rent,  a  rent  of  the  fu'.l  value  of 
the  tenement,  or  near  it. 

9.  Fore-hand^rent,     otherwise  called    a 
'  fore* gift  or  incon>e,  but  more  commonly  a 

fine;  it  is  a  premium  given  by  the  lessee  at 
'   the  lime  of  taking  his  lease,  .and  has  been 

•  considered  as  an  imprbved  rent. 

All  kinds  of  rents  are  now  recoverable  by 
distress.'  4  Geo,  IL,  e.  28,  §  5. 

Rent  is  not  due  till  midnight  of  the  day 
upon  which  it  is  reserved,  although  sunset  is 
the  time  appointed  by  law  to  make  a  proper 
demand  of  it,  to  take  advantage  of  a  condi- 

•  lion  of  re-entry  or  to  tender,  in  order  to  save 
a  forfeiture;  but  more  properly  speaking, 
•the  demand  should  be  made  before  sunset, 

>  so  as  to  allow  sufficient  light  to  count  the 
money ;  and  the  person  making  the  demand 
or  tender  muot  remain  on  the  land  till  the 
sun  has  set.     Where  rent  is  reserved  gene- 

<  rally,  and  no  mention  is  made,  as  is  usual,  of 
half-yearly  ur  quarterly  payments,  nothing 
is  due  until  the  end  of  the  year. 


Rent  is  considered  as  of.  a  higher  natore 
than  even  a  debt  due  on  an  instnimeDt  on- 
der  seal,  as  between  the  parties  themselves; 
but  io  the  case  of  the  death  of  the  teaant, 
rent  in  arrear,  whether  it  be  by  deed  or 
parol,  is  held  to  be  of  equal  degree  with 
specialty  debts;  and  therefore  in  the  distribu- 
tion of  the  deceased's  estate,  ti  is  to  be  poai 
with  debts  of  that  degree.  Receipts  or  dis- 
charges given  for  the  payment  of  rent  re- 
quire to  be  stamped  if  the  sum  received 
amount  to  5/.  and  upward. 

RENTAL  or  RENT-ROLL,  achedule  or 
account  of  rent. 

RENTAL-RIQHTS,  m  spedes  of  lease  usually 
given  at  a  low  rent  and  furlife.  Sach  teoaats 
were  called  rentalers  or  kindlw  tenants. 

RENTAL'D  TEIND  BOLLS,  when  the  tithes 
(teiuds)  have  been  liquidated  and  settletl  for 
so  many  boUs  of  corn  yearly,  by  rental,  or 
an  old  use  of  payment    Scotch  Phrase. 

RENUNCIATION,  the  act  of  givii^  up  a 
right. 

REPARATIONE.FA(HENDA,  an  anckat 
writ,  which  lay  in  many  cases  of  repairs. 
F.N.  B.  127. 

REPEAL,  a  revocation. 

REPETUNDiE  or  PECUNIiE  REPETUN- 
DIE,,  the  term  used  to  designate  such  suni 
of  money  as  the  socU  cf  the  Roman  state,  or 
individunls,  claimed  to  recover  from  MagU' 
tratus  Jvdices,  or.  Pubiid  Curatores,  which 
they  had  improperly  taken  or  received  in  tbe 
provtncuB,  or  in  the  Urhe  Aossa,  eitlier  is 
the  discharge  of  their  jnrisdiciio,  or  in  their 
capacity  of  Judioes,  or  iu  respect  of  any  other 
public  function.  Sometimes  the  word  repe* 
tundte  was  used  to  express  the  illegal  act  for 
ivhich  couipensation  was  sought,  as  in  the 
phrase,  **  Repetundarum  ummulari,  damna-' 
ri  :'*  and  j^eciMMV  meant,  not  only  money,  but 
anything  that  had  value.  Originally  inquiry 
was  made  into  this  offence,  e»traordinem  ex 
senatus  consulto,  as  appears  from  the  cue  uf 
P.  FuritiaPhilui  and  Al.  Maiienus,  who  were 
accused  of  this  offence  by  the  Hispani 
Smith's  Diet,  of  Antic. 

REPITITUM  NAMIUM,  a  second  or  rrei- 
procal  distress,  in  lieu  of  the  first,  which  a  as 
eloigned. 

REPLEADER,  to  plead  again. 

The  motion  for  a  repleader  is  made,  wbeii» 
after  issue  joined  and  verdict  thereon,  the 
pleading  is  found  (on  examination)  to  bate 
miscarried,  and  failed  to  effect  its  proper 
object,  of  rustng  an  apt  and  material  quei* 
tion  between  the  parties.  A  repleader  oisy 
become  necessary  where  the  iasne  hu  bcea 
defectively  joined. 

Where  a  repleader  is  applied  for,  on  the 
ground  of  the  immateriality  of  the  issue,  the 
cases  establish  the  following  distinctioa :  if 
the  materiality  is  occasionetrby  bavu^  taken 
a  traverse  on  a  pleading  insuffident  ip  poifit 
of  la«i^,  and  which  it  .was  therefore  futile  to 
'  bring  into  question  in  point  of  fact,  and  the 
case  be  such  that  the  pleading  so  travened 
might  be  made  good  by  a  different  maoner 
of  pleading,  the  cpurt  will  award  a  repleader, 
or,  in  some  instances,  allow  the  party  by 
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whom  it  was  pleaded  to  amend.  BiHt  if  the 
p4eadinjf  traversed  diseloses  facts  which  shew 
.  that  the  case  of  the  party  U  incurably  bad, 
anil  could  not  be  set  right  by  any  uianoer 
of  allef^atioD^  the  court  will  not  allow  a 
repleader*  but  where  the  party  is  plaintiff, 
will  arrest  the  judgment;  or,  where  defen- 
dant, award  judgment  non  obstante  veredicto. 
It  is  a  clear  rule,  that  the  court  «yill  never 
grant  a  replaader,  except  where  complete 
justice  cannot  otherwise  be  obtained ;  and  it 
is  never  granted  in  favour  of  the  person  who 
made  the  first  fault  in  the  pleading. 

On  a  judgment  of  repleader,  neither  party 
U  entitled  to  costs.     Step.  Plead.  108. 
RGPLEGI  ARE,  to  redeem  a  thing  detained  or 
taken  by  another  by  giving  sureties. 

It  is  applied  in  the  Scotch  law  to  the  power 
of  reclaiming  a  criminal,   and   trying  him 
under  a  different  jurisdiction  from  that  of 
the  court  before  which  he  is  accused. 
REPLEGIARE  DE  AVERIIS,  a  writ  brought 
by  one  whose  cattle  were  distrained  or  put  in 
pound*  on  any  cause,  by  any  person,  on 
surety  given  to  the  sheriff  to  prosecute  or 
answer  an  action.    F.  N.  B.  68. 
REPLEGIARK  FACIAS,  the  original  writ  out 
of  Chancery  commencing  an  action  of  re- 
plevin ;  but  it  was  superseded  bv  the  Statute 
of  Marlbridge,  52  Hen.  III.,  c.  21. 
REPLETION,  where  the  revenue  of  a  benefice 
is  Mifficient  to  fill  orjoccupy  the  whole  right 
or  title  of  the  graduate  who  holds  them. 
Canofi  Lam.    It  has  no  place  in  England. 
REPLE VIABLE  or  REPLEVISABLE,  that 

may  t>e  taken  back  or  replevied. 
REPLEVIN,  a  personal  action  brought  to 
recover  potsession  of  goods  unlawfully  taken, 
the  validity  of  which  taking  it  is  the  regular 
mode  of  cont?sting.  It  is  a  re-delivery  of 
the  pledge  or  thing  taken  in  distress  to  the 
•owner  by  the  sheriff  or  his  deputy,  upon  the 
owner  giving  security  to  try  tne  right  of  the 
distress  And  to  restore  it  if  the  right  be  ad- 
judged against  him:  after  which  the  dis- 
trainer may  keep  it  till  tender  made  of 
sufficient  amends,  but  must  then  re-dcliver 
it  to  the  owner.  Although  this  action  is 
usuallr  confined  to  goods,  &c.,  taken  in  dis- 
tress, 'it  may  be  brought  for  all  goods  and 
chattels  unlawfully  taken.  It  is  the  proper 
form  of  action  to  recover  a  specific  chattel ; 
for  in  trover  damages  only  are  recovered. 
.  When  an  act  of  Parliament  orders  a  distress 
and  sale  of  goods,  it  is  in  the  nature  of  an 
.  execution,  and  this  action  does  not  lie,  and 
a  replevy  of  goods  seized  in  order  to  con- 
demnation it  would  be  a  contempt  of  the 
Court  of  Exchequer,  for  ^^ich  aa  attach- 
mcni  would  be  instantly  gjuinted. 

This  action  is  of  tiv!0  sortf:  I,  in  the 
detinet:  2,  in  the  detmuit.  Where  the 
party  has  had  bis  goods  re-delivefad  to  him 
by  the  sheriff,  the-  action  is  in  th^  d^ixuit ; 
"  wherefore  he  detained  the  goods*  ^Qi  i** 
but  where  the  sheriff  has  not  mad^  aiicb 
replevin,  but  the  distrainer  still  keeps  |Hn- 
8e«aion,the  action  is  in  the  detinet,  "where- 
fore he  detuios  the  goods,  &c.''    The  action 


in  the  detinet  has  long  fallen  into  disase,imd 
is  never  brought  unless  the  distrainer  has 
eloigned  the  goods,  so  that  the  sheriff  cannot 
get  at  them  to  make  replevin. 

It  is  a  general  rule,  that  whoever  brings  re- 
plevin otjghi  to  have  the  property  of  the  goods 
either  general  or  special  in  him  at  the  time  of 
the  taking,  and  it  lies  against  hini  who  takes 
the  goods  and  also  against  him  who  com- 
mands the  taking,  or  against  both. 

As  to  the  proceedings  in  the  inferior  court. 
The  Statute  of  Marlbridge,  53  Hen.  III., 
c.  21,  enacts  (without  suing  out  of  Chancery 
an  original  writj,  "  that  if  the  beasts  of  any 
man  be  taken  and  wrongfullv  withhdden,  the 
sheriff,  after  complaint  made  to  him  thereof, 
may  deliver  them  without  let  or  gainsaying 
of  him  that  took  the  beasts,  if  they  were 
taken  without  liberties:  and  if  they  were 
taken  within  liberties,  and  the  bailiffs  of  the 
liberty  will  not  deliver  them,  then  the  sheriff, 
for  default  of  those  bailiffs,  shall  cause  them 
to  be  delivered. 

The  II  Geo.  II.,  c.  19,  §23,  for  the  better 
securing  the  payment  of  rents,  and  prevent- 
ing frauds  by  tenants,   enacted,  '*  that  to 
prevent  vexatious    replevins  of   distresses 
taken  fur  rent,  all  sheriffs  and  other  officers 
having  authority  to  grant  replevins  may  and 
shall,  in  every  replevin  of  a  distress  fur  rent, 
take  in  their  own  names,  from  the  plaintiff  and 
two  responsiiile  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods    distrained 
(such  value  to  be  ascertained  by  the  oath  of 
one  or  more  witness  or  witnes^ies  not  inter- 
ested in  the  gooJs  or  distress,  wltich  oath 
the  person  giving  such  replevin  is  thereby 
authorized   ami    required    to-  administer), 
and  conditioned    for  prosecuting  the   suit 
with    effect    and    without    delay,  and    for 
duly  returning  the  goods  and  chattels  dis- 
trained, in  case  a  return  shall  be  awarded 
before    any    deliverance   be    made    of  the 
distress."    The  sheriff  is  aho  ordered,  at 
the     request    and  cost   of    the     avowant 
or    person    taking    cognizance,    to    make 
an  assignment  to  him  of  this  bond,  which  en- 
ables him  to  sue  upon  it  in  his  own  naine. 
When  the  distress  is  not  for  rent,  the  pledges 
taken   by  the  sheriff  are  according  to  the 
Stat.  West.  2,  13  Edw.  I.,  st.  I,  c.  2,  and 
may  he  by  bond,  and  that  too  of  the  plaintiff 
himself  only;  for  the  sheriff  being  answerable 
fur  the  sufficiency  of  the  pledges,  may  take 
the  security  as  he  pi  ease  >,  since  it  is  at  his 
own  peril.    In  siu  h  case,  although  the  bond 
is  not  assignable  at  law,  the  party  may  apply 
to  the  sheriff  for  the  bond,  and  sue  upon  it 
in  his  name. 

If  a  tenant  mean  to  replevy,  he  must 
within  five  days  after  notice  of  the  d!stre^s, 
take  with  him  two  housekeepers,  living  in 
the  city  or  county  where  the  distress  was 
made,  and  go  to  the  office  of  the  sheriff,  or 
his  deputy  and  enter  into  the  required  bon  I ; 
upon  which  the  sheriff  will  dirtct  a  precept 
to  one  of  bis  bailiffs,  and  the  possession  of 
the  goods  util  be  rettored  to  the  tenant,  .to 
abide  the  eveiit  of   the  suit  m   replevin. 
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Notice  of 'the  replevin  should  be  ^ven  to  the 
distrainer  in  order  to  maintain  an  action  for 
selling  tlie  goods  after  a  replevin  has  been 
granted.  In  all  other  cases  of  distress  at 
common  law,  no  time  is  limited  for  reple- 
vying, because  the  distrainer  cannot  sell  the 
distress.  To  execute  a  replevin  the  sheriff 
may  not  only  break  open  doors,  but  may  call 
upon  the  posse -comiiatus  to  help  him.  If 
the  goods  have  been  eloigned,  so  that  the 
sheriff  cannot  replevy  them,  then,  upon 
plaint  being  levied  in  the  county  court,  the 
sheriff  may  issue  a  precept  in  tlie  nature  of 
a  caphs  in  toithmam^  commanding  his 
officer  to  take  goods  or  cattle  of  the  defen- 
dant to  the  value  of  tliose  taken  by  him,  uid 
deliver  them  to  the  plaintiff. 

Where  the  replevin  is  executed  at  the  time 
the  bailiff  makes  deliverance,  he  ought  also 
to  attach  the  defendant  by  his  goods  to  make 
him  appear  at  the  next  court  day;  for  in 
this  action  the  attachment  is  the  first  process, 
because  the  replevin  complains  of  a  tortious 
taking,  which  is  in  the  nature  of  a  trespass ; 
a  summons,  however,  is  the  more  usual  pro- 
cess in  court. 

After  the  goods  have  been  replevied  and 
delivered  to  the  plaintiff,  he  must,  according 
to  the  terms  of  the  bond,  levy  his  plaint  at 
the  next  county  couit  and  prosecute  his  suit 
with  effect  and  without  delay.  On  the  plaint 
being  levied,  the  defendant  is  summoned,  and 
if  the  cause  be  not  removed^  the  action  pro- 
ceeds to  issue  and  tiial  in  the  ordinary  way  in 
the  inferior  court.  The  plaint  is  usually 
levied  by  lodging  it  at  the  office  of  the  under- 
sheriff. 

But  replevin  suits  are  usually  removed, 
and  this  may  be  done  at  any  time  before 
final  judgment,  by  either  of  the  parties,  into 
the  courts  of  Queen's  Bench  or  Common 
Pleas,  to  be  there  determined,  and  that 
without  any  actual  cause  shown.  When 
the  replevin  is  commenced  in  the  county 
court  by  plaint,  the  cause  is  removed  by  the 
wnt  01  reeorcUiri  facias  loqueUun,  usually 
abbreviated,  re.  fa.  io.  The  writ  of  pone  lies 
onlv  where  the  suit  is  conn meneed  by  original, 
ana  is  therefore  gone  into  disuse.  If  the 
suit  be  commenced  in  other  inferior  courts 
not  of  record,  including  writs  in  ancient  de- 
mesne, the  suit  is  moved  by  writ  of  accedas 
ad  curiam,  which  is  a  species  of  recordari. 
Where  it  is  in  inferior  courts  of  record,  it  is 
moved  by  writ  of  certiorari.  If  the  sheriff 
return  to  the  reeardarl,  iard^i  the  party  shall 
have  an  alias,  &c. 

The  writ  should  be  returned  and  filed 
with  one  of  the  masters  of  the  superior 
court,  within  two  terms,  aC  least,  after  tiie 
writ  is  returnable,  otherwise  the  opposite 
party  mav  obtain  a  certificate  from  one  of  the 
masters  tnat  no  such  writ  and  returns  are  filed, 
and  the  cursitor  will  thereupon  issue  a^rit  of 
pi^ocedendo,  by  which  the  cause  may  be  re- 
moved to  anci  proceeded  in  in  the  inferior 
court.  Or  if  either  party,  having  sued  out 
a  rcjfa,  io.,  neglect  to  file  it,  the  other  party, 
for  the  sake  of  expedition^  may,  withou 


waiting  till  the  end  of  the  second  term,  kue 
out  another  writ  of  the  same  nature  and  get 
it  returned  and  filed  for  removing  the  pnh- 
ceedings  into  the  court  abovci 

The  defendant  enters  his  appearance  with 
one  of  the  masters,  on  or  before  the  quarts 
die  post  of  the  return  of  the  recordari,  &e. 
If  he  do  not  appear,  the  plaintiff  shoold 
serve  him  with  a  four-day  mie  to  appear, 
and  upon  his  non-appearance  thereto  soe  out 
VL  pone  per  vadios ;  it  no  appearance  be  en- 
tered on  or  before  the  appearance  dav  of  the 
return,  the  sheriff  returns  nikii  on  ihepoae 
and  a  dislrinffas  is  sued  out,  under  whkh  the 
sheriff  levies^40f.  After  this,  if  no  appear- 
ance  be  entered,  sue  out  an  aiias  and  then  a 
pluries  distringas i  or  if  thesheriff  return  tsdts 
bona,  Sitesiatum  distringasmsky  besuedont  ioto 
a  different  county.  Tlie  issues  are  encreated 
by  motion  to  the  court,  both  upon  the  o/iof 
and  pluries  distringas,  upon  the  last  of 
whicn  they  are  encreased  to  the  amoont  of 
the  debt  and  costs.  If  the  defendant  ha?e 
not  theb  appeared,  a  motion  is  made  for  a 
rule  to  show  cause  **  why  the  issues  retomed 
upon  the  several  writs  of  distringas  should  net 
be  sold,  and  the  monies  arising  from  the  sale 
thereof  should  not  be  forthmth  brought  into 
court ;  and  why  itshould  not  be  referred  toooe 
of  the  masters  to  tax  the  plaintiff  his  coiti 
occasioned  by  his  issuing  out  the  said  several 
writs;  and  why  such  costs,  when  taxed, 
should  not  be  paid  out  of  the  monies  lo 
brought  Into  court :  and  why  the  surplus  of 
the  said  monies  after  payment  of  the  sttd 
costs  should  not  be  retained  in  court  uotil 
the  purpose  of  the  said  writs  be  answered." 
If  the  rule  be  made  absolute,  the  sheriff  is 
served  with  a  copy  of  it,  and  if  he  do  aot 
obey  it,  he  is  attached.  This  process  is  coo- 
tinued  by  diitringas  ad  infinitum^  applying 
from  time  to  time  to  sell  the  issues  for 
payment  of  the  costs,  until  the  defendant 
uppear ;  but  if  nulla  bona  be  returned  to  the 
distringas,  a  capias  to  outlawry  may  be  had. 
If  the  plaint,  however,  have  been  removed  by 
the  defendant,  or  by  accedas  ad  curiam,  the 
pone  per  vadios  is  omitted.     ' 

After  appearance,  the  plaintiff  files  or 
delivers  his  declaration,  as  m  ordinary  cases. 
The  venue  in  this  action  is  local  and  partica- 
lar.  The  defendant  may  take  a  judgment  of 
non  pros,,  as  in  ordinary  actions ;  but  the 
plaintiff  is  not  thereby  prevented  from  pro- 
ceeding, for  lie  may  sue  out  a  writ  of  secDnd 
deliverance.  The  defendant  may,  after  judg- 
ment of  nonpros.,  proceed  by  writ  of  inquiry, 
in  pursuance  of  17  Car.  II.,  c.  7,  §  2,  which 
renders  a  writ  of  second  deliverance  void, 
becaose  the  goods  still  remain  with  the  pUin- 
tiff;  or  he  may  take  an  assignment  of  the 
replevin  bond,  and  proceed  against  the  plain- 
tiff and  his  sureties. 

The  pleas  in  replevin  have  been  divided 
into  four  sorts: — 1st,  pleas  io  abatement; 
2d,  the  plea  of  irtoii  cepit ;  3d,  pleas  in  justi- 
fication ;  and,  4ih,  avowries  or  cognisances. 

As  replevin  by  writ  is  obsolete^  pleas  in 
abatement  do  not  occur  in  practice. 
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The  plea  of  nom  eepii  osed  to  be  termed 
the  general  issue  m  replevia ;  but  although 
ic  was  so  called,  it  put  in  issue  only  tbe  cap- 
tion and  detention,  and  not  the  property  t  for 
the  onlv  question  for  the  jury  to  decide 
under  this  plea,  is,  whether  the  defendant 
took  the  goods  or  chattels,  and  not  whose 
they  are. 

There  are  two  kinds  of  pleas  in  jus- 
tification— those  which  disaffirm  property  in 
the  plaintiflT,  and  those  which  affirm  pro- 
perty in  the  plaintiff— which  might  occur  in 
the  case  of  a  distress  being  made  for  personal 
aenrices,  on  the  tenant  dying,  tbe  replevin 
being  sued  out  by  the  executors. 

As  to  avowries  and  cognizances  for  ren^ 
In  tliem  is  set  forth,  as  in  a  declaration,  the 
nature  and  merits  of  the  defendant's  case,  to 
show  that  the  distress  taken  by  him  Was 
lawful,  and  to  entitle  him  to  a  judgment  de 
retwrno  habendo.  Tbe  technical  difference 
between,  an  avowry  and  cognizance,  is  this  : 
where  the  action  is  against  the  principal  or 
landlord*  he  makes  avowry,  that  is,  he  avows, 
taking  the  distress  in  his  own  right  i  where, 
on  the  other  hand,  it  is  against  the  bailiff  or 
servant,  he  makes  cognizance,  that  is,  he 
acknowledges  the  taking  in  right  of  the  prin- 
cipal or  landlord;  and  where  it  is  against 
both,  the  one  avows  and  tbe  other  m^kes 
cognizance.  Parceners  must  join  in  an 
avowry  or  cognizance  for  rent;  for  they 
make  but  one  heir,  and  the  rent  is  an  entire 
inheritance.  Joint  tenants  should  likewise 
join.  Tlie  defendant  in  replevin  need  not 
set  forth  bis  title  by  11  Geo.  H.,  c.  19,  §  22. 
This  statute  does  not  extend  to  an  avowry 
for  a  rent  charge.  The  fact  of  being  bailiff 
should  be  correctly  stated,  as  it  b  traverBal>le. 

But  avowries  and  cognizances  davnagefea^ 
tant,  are  not  within  the  1 1  Geo  IL,  c.  19, 
§  22,  and,  therefore,  the  title  of  the  avowant 
niUit  be  traced  down  directly ;  andthede- 
fendant  must  show  that  the  place  where,  &c., 
is  his  freehuhl,  or  the  freehold  of  the  person 
under  whom  he  makes  cognizance;  and  he 
must  set  forth  the  precise  nature  of  his 
estate. 

As  reganls  the  time  for  avowing  .or  making 
cognizance,  &c.,  the  notice  must  be  to  avow, 
&c.,  within  four  days,  if  the  venue  be  laid  in 
London  or  Middlesex,  and  the  defendant 
reside  within  twenty  miles  of  London,  or 
within  eight  days,  if  the  venue  be  laid  in  any 
other  county,  or  the  defendant  reside  above 
twenty  miles  from  London ;  and  in  default^ 
&c.,  the  plaintiff  may  sign  judgment. 

The  plain  tiff  may  plead  in  bar  to  an  avowry 
or  cognizance  for  rent,  turn  demisit,  fum 
tenuit,  nothing  in  arrear,  for  part  of  the  rent 
and  tender  ofthe  residue.  That  the  avowant 
afterwards  used,  or  sold  the  cattle  or  goods 
distrained,  may  also  be  pleaded.  Also^  to 
an  avowry  for  rent,  a  plea  that  before  the 
defendant  had  any  ipterest  in  the  premises 
they  were  mortgaged  in  fee ;  that  the  mort- 
gagor  remained  in  possession,  and  demised 
to  the  defendant ;  that  the  defendant  de- 
mbed  to  the  plaintiff;  that  afterwards  the 


mortgage  inoniey  being  still  due,  and  the 
rent  avowed  for  in  arrear,  the  mortgagee 
gave  notice  to  the  plaintiff  to  pay  the  rent  to 
him,  and  threatened,  in  case  ot  non-payment, 
to  put  the  law  in  force;  wherefore,  the 
plaintiff  necessarily  paid  the  rent  to  the 
mortgagee,  is  good,  being  a  plea  of  payment. 
The  statutes  of  set-off  do  not  extend  to  re- 
plevin, therefore  a  set-off  cannot  be  pleaded 
to  an  avowry  for  rent,  neither  can  a  mutual 
demand  he  given  in  evidence,  where  a  de* 
fpndant  justifies  under  a  distress ;  but  the 
Statute  of  Limitations  may  be  pleaded  to 
some  sorts  of  rents.  3  Sf  4  fVm,  IV,,  c.  27« 
§  2.  The  plaintiff  may  plead  in  bar  "  tender 
of  amends"  to  an  avowry  or  cognizance 
damage  feasant, 

Tbe  pleadings  in  replevin  subsequent  to 
the  plea  in  bar,  vary  with  the  particular 
circumstances  of  each  individual  case.  They 
are,  however,  generally  similar  to  those  in 
other  actions,  except  that  they  bear  a  name 
applicable  to  those  of  one  stage  later  in  the 
course  of  proceeding. 

Demurrers  to  the  declaration  are  not 
usual  in  practice,  except  where  the  place  is 
omitted. 

If  the  plaintiff  plead  to  the  avowry  or 
cognizance,  the  issue  may  be  made  up  in 
the  ordinary  way  by  either  party ;  and  after 
giving  notice  or  trial,  the  plaintiff,  or  if  he 
neglect  to  do  so,  the  defendant,  may  make 
up  the  nisi  prius  record,  enter  the  cause  for 
trial,  and  proceed  as  in  ordinary  cases.  And 
as  both  parties  are  considered  plaintiffs, 
when  the  record  is  carried  down  to  trial  by 
the  defendant  (which  is  usually  the  case),  it 
is  not  necessary  to  have  the  proviso  in  the 
jury  process,  as  in  cases  of  tnal  by  proviso, 
although  in  practice  it  is  inserted.  As  either 
party  is  at  liberty  to  carry  the  cause  down 
for  trial,  the  defendant  in  replevin  is  not 
entitled  to  move  for  judgment  as  in  case  of 
a  nonsuit,  under  14  Geo.  II.,  c.  17t  §  1* 

The  defendant  cannot  have  a  rule  to  dis. 
continue ;  for  though  he  be  an  actor  in  the 
action,  yet  still  it  is  the  plaintiff's  action. 

The  landlord's  title,  under  which  the 
tenant  has  gained  possession  of  tbe  premises, 
cannot  be  d'isputed,  although  the  tenant  is 
prepared  with  evidence  to  show  that  the  pre* 
inises  have  been  fraudalently  conveyed  to  the 
landlord,  and  that  the  actual  title  is  vested 
in  another  person. 

If  a  verdict  be  found  for  the  plaintiff,  the 
jury  assess  the  damages,  as  in  a  verdict  for 
plaintiff  in*  trespass.  If  there  be  judgment 
for  the  plaintiff  upon  a  relict d  rerificaiioneg 
cognovit  actionem,  nil  dicit,  Sfc,  or  for  want 
of  a  replication  to  his  plea  in  bar  to  the 
avowry,  or  upqn  a  demurrer,  a  writ  of  in- 
ouiry  of  damages  shall  be  awarded,  or,  at 
tlie  request  of  the  plaintiff,  by  the  defen* 
dant's  assent,  the  court  may  assess  the  dam- 
ages without  such  writ;  but  if  there  be 
judgment  for  the  plaintiff,  by  default,  after 
appearance,  there  shall  be  a  special  writ  of 
inquiry  for  the  value  of  the  goods  or  cattle, 
and  damages. 
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If  the  Tcrdict  be  for  the  defendant,  the 
jury  find  the  issues  specially  for  the  defen^ 
dant,  and  the  judgment  is,  thHt  he  have  a 
return  of  the  jj^oods  irreplevisable.  The  de- 
fendant mav  obtain  his  judgment  for  a  return 
of  the  goods  by  suing  out  a  writ  de  reiorno 
habendo.  If  to  this  the  sheriff  return  that' 
the  goods  .were  eloigned,  upon  the  writ  and; 
return  being  filed,  a  cnpins  in  withernam  is 
issued  ;  and  if  the  pluntiff  have  no  goods  or 
cattle,  the  sheriff  returns  nihii,  and  the  de- 
fendant may  thereupon  sue  out  a  scire  f acini 
against  the  pledges,  or  against  the  sheriff, 
cltlier  if  the  pledges  be  insufficient,  or  if  no 
pledges  were  taken  j  but  in  such  instance, 
an.  action  on  the  case  would  lie  against  the 
sheriff.  The  plaintiff  mav  have  the  usual 
writs  of  execution  for  his  damages  and  costs. 

Taking  au'  a>si{|nment  of  the  replevin 
bond,  is  not  a  waiver  of  remedy  against  the 
sheriff;  for  where  the  pledges  is  insnfficient, 
the  sheriff  is  still,  liable  to  an  action. 

The  .court  will  very  seldom  grant  a  new 
trial  where  the  verdict  is  for  the  plaintiff. 

As  the  sheriff's  court  is  not  one  of  record, 
Jio  writ  of  error  lies ;  but  if  the  defendant 
complains  that  false  Judgment  has  been  given 
against  him  in  the  court  below,  he  must  sue 
out  pf  Chancery  a  writ  of  false  judgment, 
which  is  directed  to  the  sheriff,  commanding 
lum  to  remove  the  action  into  the  court 
above. .  But  when  a  replevin  suit  is  brought 
in  an  inferior  court  of  record,  a  writ  of  error 
lies  .to  the  superior  court.  Woodf,  Land, 
and  Tenant,  lit.  Action  of  Replevin;  Chit. 
Arch,  Prac,  tit.  Replevin ;  GilberVs  Reple- 
vin  ;    M^t7/iam«on*«  Replevin, 

By  the  County  Courts  Act,  9  &  10  Vict., 
c.  95.  §§  119—121,  it  is  provideil.  that  all 
actions  of  replevin  in  cases  of  distress  for 
rent  in  arrear  or  damage /tfatanl  which  shall 
be.  brought  in  the  county  court  shall  be 
brought  without  writ  in  a  court  held  under 
this  act.  That  in  every  such  action  of  re- 
plevin the  pluint  shall  be  entered  in  the 
court  holden  under  this  act  for  the  district 
wherein  the  distress  was  taken.  That  in 
case  either  party  to  any  such  action  of  re- 
plevin shall  declare  to  the  court  in  which  sAch 
action  shall  he  brought  that  the  title  to  any 
corporeal  or  incorporeal  hereditament,  or  to 
any  loll,  market,  fair,  or  francliise  is  in  qucs- 
lion,  or  that,  the  rent  or  damage  in  resp«ct 
of  which  the  distress  shall  have  been  taken 
is  more  than  Che  snm  of  twenty  fmunds,  and 
shall  become  iiound,  with  t«vo  sufficient  sure- 
ties, to  be  approved,  by  the  clerk  of  the 
court.  In  such  sums  as  to  the  judge  shall  seem 
reasonable,  regard  being  had  to  the  nature 
of  .the  claim,  and  the  al^ged  value  or  amount 
of  the  property  in  dispnte,  or  of  the  rent  or 
damage,  to  prosecute  the  suit  with  effect  and 
without  delay,  and  to  prove  before  the  court 
by  which  such  suit  shall  be  tried  that  such 
title  as  aforesaid  is  in  dispute  between  the 
parties,  or  that  there  was  ground  for  btliev- 
ing  that  the  sa'd  rput  or  damage  was  more 
than,  twenty  pound;;,  then,  and  not  other- 
wise, the  action  may  be  removed  before  any 


court  competent  to  try  the  tame  io  soch 
.  manner  as  bath  been  accuftomed. 

RBPLEVISfi,  to  let  one  ta  mainprise  on 
surety. 

REPLICATION,  a  plaintiff's  aniwer  to  a  de- 
fendant's plea,  except  in  replevin,  when  it 
moves  from  the  defendant,  wno,  however,  is 
a  quasi  plaintiff,  in  opposition  to  Uie  {rfrio- 
tiff's  plea  in  bar. 

REPORT,  a  public  relation  or  bringing  airua 
to  memory  of  cases  judicially  adjudged  io 
courts  of  justice,  with  the  reasons  as  de- 
livered by  the  Judges.    Co.  LUt,'293. 

Also,  the  certificate  from  the  masters  of 
the  courts,  %vhen  the  courts  make  a  reference 
to  them  concerning  accounts,  &e.';  or  from 
committees  of  either  House  of  Parliaoient 

The  manner  in  which  a  Master  ia  Chancery 
informs  the  cooit  of  the  result  of  bii  enqniries 
as  to  the  matters  referred  to  him,  is  either  by 
certificate  or  report.  •  A  certificate  is  a  mere 
notification  of  a  particular  fact,  as  that  a 
pleading  is  scandalous  or  impertinent,  bat  a 
report  is  a  statement  of  the  Master's  findings 
and  opinions.  It  is  either  general,  t.  e,  of 
all  the  matters  referred,  but  no  other,  or 
separate^  t;e.,  of  some  special  matter,  which  it 
is  material  to  have  reported  at  once,  withoot 
waiting  for  the  general  report.  When  a  re- 
port has  been  settled,  a  warrant  must  be 
taken  out  and  served,  *'to>sign  the' Master's 
report."  This  warrant  is  made  retomdile 
in  four  days  after  service,  excittsive  of  the 
day  of  service  and  inclusive  of  the  last  day, 
and  also  exclusive  of  Sunday.^  It  is  not 
an  atteudable  warrant,  the  object  of  it  bong 
merely  to  give  the  other  parties  notice,  ia 
order  that  they  may  bring  in  their  objectiofis, 

.  if  they  have  any,  as  after  thd  return  of  the 
warrant  they  are  precluded  from  doing  so. 
The  report  must  be  filed  before  it  can  be 
acted  upon  by  the  court.  . 

All  certificates  as  well  as  all  reports  of  mere 
calculation  and  matters  of  opinion  not  re- 
ouiring  any  further  order  to  give  effect  to 
them;  need* not  be  confirmed.  But  reports, 
whethrr  made  pursuant  to-a  decree  or  order, 
involving  a  question  of  equity  or  £act  upon 
whirh  the  court  may  have  to  decide,  as  ireil 
as  the  rf  port  allowing  the  highest  bidder  to 
be  the  purchaser,  must  be  confirmed  by  the 
court  by  orders  nisi  and  absolute.  Reports 
as  to  the  appoUiiUBeot  of  gaardiaa  sod 
allowance  of  maintenance,  and  the  general 
management  of  an  irifant'4  estate,  as  to 
granting  leases  and  purchasing  estates,  aad 
carrying  contracts  into  effect,  are  usuailv 
confirmed  by  the  petuion  praying  furthrr 
directions.  '  If  any  party  \s  dissatisfied  with 
the  Mast«>.r's  report,  he  must,  before  he  raa 
file  exceptions  thereto,  submit  the  points  to 
the  Master's  consideration,  by  leaving  ob- 
jections to  the  draft  report. .  Exceptiooi 
may  be  taken  immediately  the  Masto-'s  re- 
port has  been  filed,  but-  not  before.  Tb^y 
must  he  taksn  before  the  order  nisi  to  con- 
firm the  report  has  been  made  alisoluie. 

REPOSITION  OFTHE  FOREST,  a  repouinir 
to;  a  re-afforesting,  Mamw.  p.  I ;  also,  re- 
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'  trocesslon,  or  the  retaminj;  back  of  a  ri|(ht 
wsijfned  from  the  assiifnee  to  the  person 
(granting  the  right.     Scotch  Term. 

REPOSITORIUM,  a  storehouse  or  place 
wherein  thing!  are  kept;  a  ^varehouse. 
Cro.  Car.  555. 

ReppelUtur  h  saeramento  n^famis,  Co.  Lit. 
15S.;— (An  infamous  person  is  prefented 
froui  an  oath.) 

REPRESENTATION,  the  personating  ano- 
ther,  as  heirs,  exectttors*  administralon ; 
also,  a  collateral  statement,  in  insuraiite, 
either  by  parol  or  in  writing,  of  such  facts 
or  circumstances  relating  to  the  proposed 
adventure,  and  not  inserted  in  tiie  policy,  as 
are  necessary  for  the  information  of  the  in- 
surer to  enable  him  to  form  a  just  estimate 
of  the  risk.  Such  representations  are  often 
the  principal  inducement  to  the  contract,  and 
aflford  the  best  ground  upon  which  the  pre- 
mium can  be  calculated.    Encyc.  Land, 

The  written  pleading  presented  to  a  lord 
ordinary  of  the  Court  of  Session  in  Scotland 
when  his  jodirment  is  brought  under  review. 

REPREi$£NTATlVE,  bearing  the  character 
or  powei^  of  another.  The  heir  at  law  or 
de? isee  is  a  real  representative ;  an  execu- 
tor or  administrator  »  a  personal  represen- 
tative. 

REPRIEVE  [reprendre,  Fr.,to  take  back],  the 
withdrawing  of  a  criminal's  sentence  for  an 
interval  of  time. 

It  may  take  place  exmandato  regime,  at  the 
mere  pleasure  of  the  Crown. 

Or,  ex  arhitrio  judicis,  either  before  or 
afcer  judgment';  as,  where  the  Judge  is  not 
satisfied  with  the  verdict,  or  the  evidence  is 
suspicious,  or  the  indictment  is  insufficient, 
or  if  any  favourable  circumstances  appear  in 
the  criminars  character,  in  order  to  give 
rooin  to  apply  to  the  Crown  for  either  an 
absolute  or  conditional  pardon. 

Or,  ex  necessitate  Ugis:  as,  where  a  woman 
is  capitally  convicted,  and  pleads  her  preg- 
nancy. 

Or,  if  the  criminal  become  non  compos.  4 
Step.  Com.  459. 

REPkISAL,  the  taking  one  thing  in  satisfac- 
tion for  another :  it  is  either  ordinary, 
as  arresting  and  taking  the  goods  of 
merchant-strangers  within  the  realm,  or  ejr- 
traordinary,  as  satisfaction  out  of  the  realm, 
and  is  under  the  Great  Seal.  fjcx.  Mercat. 
120.  Alan,  recaption:  which  see.  See 
liETTicRS  OF  Reprisal. 

REPRISES,  deductions  and  payments  out  of 
a  manor  or  lands,  as  rent-charges,  annuities, 
9tc. 

Reprohnttt  pecuma  liberat  sohentem.  9  Co.  79. 
— (Money  refused,  frees  the  delator.) 

REPROBATOR,  action  of,  a  proceeding  in- 
tended to  convict  a  witness  of  perjury  in 
Scotland,  to  which  action  the  witness  must 
be  made  a  barty. 

REPUBLICATION   OF  WILLS,  a  second 

*    publication,  an  ilvowed  renewal.     Publica- 

'  tion  of  a  will  is  now  no  longer  nece:98ary. 
I  Viet.,  c.  26. 

R^pufath  est  vuigaris  opinio  ubi  non  ett  Veritas. 


Et  vulgaris  opinio  est  duplex,  sell, — Opinh 
vulfi^aris  ortn  inttr  graces  et  discretos 
humines,  et  qute  vuituin  vrritatis  hahet;  et 
opinio  tantum  orla  inter  leves  et  vulgaris 
homines,  absque  specie  veritatis,  4  Co.  107- 
-—(Reputation  is  vulgar  opinion  where  there 
is  not  truth.  And  common  opinion  is  of 
two  kinds:  to  wit,  common  reputation 
arising  among  grave  and  sensible  men,  and 
which  has  the  appearance  of  truth ;  and 
mere  opinion  ari«ing  among  foolish  and 
ignorant  men,  without  any  appearance  of 
truth.) 

REP-SILVER,  money  anciently  paid  by  servile 
tenants  to  their  lord  to  be  quit  of  the  duty  of 
reaping  his  corn. 

REPUBLIC,  commonwealth,  the  state  in  which 
power  is  lodged  in  the  people. 

REPUGNANT,  that  which  is  contrary  to  what 
is  stated  before.  A  repugnant  condition  is 
void, 

REPUTATION,  credit,  honor. 

Injuries  to  ones  reputation  are  defamatory 
and  malicious  words,  libels,  malicious  in« 
dictments,  or  prosecutions. 

REPUTED  OWNER,  one  who  has  to  all  ap- 
pearances the  right  and  actual  possession  of 
property. 

REQUEST,  a  demand  or  requirement. 

REQUESTS,  courts  of,  tribunals  of  a  special 
jurisdiction  for  the  recovery  of  small  de*- 
mands,  as  the  court  in  the  city  of  London, 
established  by  act  of  Parliament,  which  is  pre- 
served by  the  Small  Debts'  Act,  9  &  10  Vict., 
c.  95. 

REQUISITION,  a  notarial  demand  of  a  debt 
made  by  a  creditor,  in  consequence  of  a 
clause  in  the  securities  for  debt  previous  to 
the  Reformation,  when  a  personal  obligation 
was  deemed  illegal.     Scotch  Term. 

RERE-FIEFS,  inferior  feulatories  in  Scotland. 

Rerum  ordo  con/unditur,  si  unicuiguejurisdictio 
non  servetur,  4  Inst.  Proem. — (The  order 
of  things  is  confounded. if  everyone  pre- 
serves not  his  jari^diction.) 

Rerum  pro ffressus  ostendunt  mnlta,  qute  in  initio 
pracaveri  seu  prievideri  non  possunt,  6  Co. 
40. — (The  progresses  of  time  show  many 
things  which,  at  the  beginning,  could  not  be 
guarded  against  or  foreseen.) 

Rerum  sunrum  quHihet  est  moderator  et  arbiter. 
Co.  Lit.  223. — (Every  one  is  the  moderator 
and  arbiter  of  his  own  afiMir:!.) 

RES  GEST.^,  all  the  surrounding  facts  of  a 
transaction. 

RES  INTEGRA,  an  entire  thing  or  agreement. 

RESCEIT  or  RECEIF  [receptio],  an  admig- 
sion  or  receiving  of  a  third  person  to  plead 
his  right  in  a  cause  formerly  commenced 
between  two  other  persons. 

RESCEIT  OF  HOMAGE,  the  lord's  receiving 
homage  of  his  tenant  at  his  admission  to  the 
land.    Kitch.  149.. 

RESCISSORY  ACTION,  one  to  rescind  a 
contract.  *  Scotch  proceeding. 

RESCOUS,  writ  of.  If  a  man  send  his  servant 
to  distrain,  and  rescous  be  made,  the  master 
mav  have  this  writ,  and  he  may  joiu  an  assau!t 
ana  battervof  tbe  servant  in  the  writ,  for 
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"both  are  torts;  and  wherever  the  same  plea 
may  be  pleaded  and  the  same  judgment 
given  on  two  counts,  they  may  be  joined  in 
the  same  declaration.  This  proceeding  is 
very  rarely  adopted,  as  a  special  action  on 
the  case  is  a  better  remedy.  Wood/.  Land, 
and  Tent.  869. 

RESCRIPT,  the  answer  of  an  emperor  when 
consulted  by  particular  persons  on  some 
diflScult  question ;  it  is  equivdent  to  an  edict 
or  decree. 

Eeicriptum  pnncipit  contra  jui  non  valet.  Reg. 
Civ.  Jnr — ffhe  prince's  rescript  avails  not 
asrainst  right.) 

RESCUE  OF  DISTRESS,  when  a  distress  is 
taken  without  cause,  or  contrary  to  law,  the 
tenant  may  lawfully  make  rescue  before  it  is 
impounded,  for  then  it  is  deemed  to  be  in 
the  custody  of  the  law. 

RESCUE  OF  A  PRISONER,  the  forcibly  and 
knowingly  freeing  another  from  an  arrest  or 
imprisonment,  and  it  is  generally  the  same 
offence  in  the  stranger  so  rescuing  as  it 
would  have  been  in  a  gaoler  to  have  volun- 
tarily fermUied  an  escape.  A  rescue  there- 
fore of  one  apprehended  for  felonjr,  is  felony ; 
for  treason,  treason ;  and  for  a  misdemeanor, 
a  misdemeanor ;  and  it  is  also  a  misdemeanor 
if  the  person  rescued  be  confined  not  on  any 
criminal  charge.'  It  is  punishable  by  fine  or 
imprisonment.' 

RESCUSSOR,  the  party  making  a  rescue. 

Res  denominatur  b  principuli  parte,  9  Co. 
47* — (The  thing  is  named  from  its  principal 
part.) 

Rti  est  misera  ubi  jus  est  vagum  et  incertum, 
2  Salk.  512.— (the  thing  is  miserable  where 
the  law  is  vague  and  uncertain.) 

Reserpatio  non  debet  esse  de  proficuis  ipsis  quia 
eonceduntur,  sed  de  redditu  novo  extra  pro- 
ficua,  Co.  Lit.  142. — (A  reservation  ought 
not  to  be  of  the  profits  themselves,  because 
they  are  granted,  but  from  the  new  rent  out 
of  the  profits.) 

Res  generatem  hahet  signtficationem,  gain  tarn 
eorporea  quam  incorporea^  cujuseunque  sunt 

f'eneris,  naiuree  she  spectei,  comprehendit,  3 
nst.  182. — (A  thing  has  a  general  significa- 
tion, which  comprehends  corporeal  and  in- 
corporeal objects,  of  whatever  nature,  sort, 
or  snecieSt) 

RESSEISER,  the  taking  lands  into  the  hands 
of  the  Crown,  where  a  general  livery  or 
ouster  la  main  was  formerly  misused. 
Staundf,  Prtgrog, 

RESERVATION,  a  keeping  aside  or  providing. 

RESET,  the  receiving  or  harbouring  an  out- 
lawed person. 

RESIANCE,  residence,  abode,  or  continuance. 

RES  I  ANT  ROLLS,  those  containing  the 
resiants  in  a  tithing,  &c.,  which  are  to  be 
called  over  by  the  steward  on  holding  courts 
leet. 

RESIDENCE,  abode ;  also,  the  continuance  of 
a  parson  or  vicar  on  his  benefice.  It  is  upon 
the  supposition  of  residence  that  the  law 
styles  every  parochial  minister  an  incumbent. 
By  I  and  2  Vict.,  c.  106,  repealing  the 
former  acts  on  the  subject,  every  spiritual 


peraoB  .holding  m  Kwoefice  (a  term  -whidi,  as 
used  in  this  act,  comprises  all  parochial 
churches,  perpetual  curacies,  chapelt,  and 
church  or  chapel  districts  whatever,  if  with 
cure  of  souls)  shall  keep  residence  on  his 
benefice,  and  in  the  house  of  residence  be- 
longing thereto;  and  if  he  absent  Idmsdf 
therefrom  for  a  period  exceeding  three 
months,  either  accounted  together  or  sevenl 
times,  in  any  one  year;  he  shall  forfeit,  nnlesi 
resident  at  some  other  of  hit  benefices,  a 
certain  portion  (increasing  with  the  lenjEth 
of  absence)  of  the  annual  value  of  his  bene- 
fice. The  exceptions  and  modifications  to 
which  are, 

Ist,  No  heads  of  houses  in  the  Uoiversitf 
of  Cambridge  or  Oxford,  or  warden  of  the 
University  of  Durham,  or  head  master  of 
Eton,  Winchester,  or  Westminster  School, 
who  shall  have  respectively  not  more  than  one 
benefice,  shall  be  liable  to  the  penaliies  of 
non-residence. 

2ndly,  Deans  and  arch  deacons,  and 
various  public  professors,  reatlert,  preach- 
ers, and  chaplains,  the  provoat  of  Btot, 
the  warden  of  Winchester,  the  master  of 
the  Charterhouse,  the  principal  of  St  Da- 
vid's and  of  King's  College,  London ;  and 
also  (provided  they  are  not  absent  from 
their  benefices  more  than  five  months  in  the 
year)  the  fellows  of  Eton  and  Winchester, 
and  all  canons,  minor  canons,  prieats,  vican, 
and  vican  coral,  are  entitled  to  count  the 
time  of  their  official  residences  or  duties  as 
if  it  had  been  passed  upon  their  benefices. 

3rdly,  If  there  be  no  house  or  no  fit  house 
of  residence,  the  bishop  may  license  the 
holder  of  the  benefice  from  time  to  timeio 
reside  in  some  fit  house  elsewhere,  provided 
it  be  within  a  certain  specified  diaiance  from 
his  church  or  chapel,  and  the  aame  sbtll 
thereupon  become  a  legal  house  of  retideace 
foridl  purposes. 

4tbl^,  It  there  be  no  house,  or  no  fit  house 
of  resulence,  and  such  certificate  be  alio 

Produced  as  by  the  act  provided,  that  ao 
ouse  convenient  for  the  retidence  of  the 
holder  of  the  benefice  can  be  obtained  withia 
the  parish,  or  within  the  specified  distance 
from  the  church  or  chapel,  or  if  the  residence 
of  the  holder  of  any  benefice  within  thoM 
limits  is  prevented  bv  any  incapacity  of 
mind  or  body,  or  bv  toe  dangerous  illness 
of  his  wife  or  child  (but  subject  in  the  litter 
case  to  certain  restrictions  aa  to  time  aad 
otherwise),  the  bishop  may  grant  a  license 
of  non -residence,  or  in  case  of  hit  refo^al, 
there  may  be  an  appeal  to  the  archbithop  of 
the  province. 

5thly,  If  the  holder  of  any  benefice  hap- 
pen to  occupy  in  the  same  paiish  any 
mansion  or  messuage  whereof  he  is  the 
owner,  the  bishop  may  grant  him  a  license 
to  reside  therein,  and  if  he  refuse,  remedy 
may  be  had  by  the  same  course  of  appeal. 

Gthly,  The  bishop  is  empowered,  in  aoy 
other  case  besides  those  enumerated,  to 
grant,  if  he  shall  think  it  expedient,  a 
Ucense  to  rende  out  of  the  limits  of  thfc 
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beotfice ;  }m%  10  a  .case  of  this  ddcripUon 
the  special  circamstaoces  and  reasons  must 
be  transmitted  to  the  archbishop  of  the  pro- 
vloce,  witboat  whose  allowance  the  license 
will  be  ineffectual. 

It  is  farther  provided  by  this  act,  that 
amiQal  returns  of  residents  and  non-re- 
sidents shall  be  made  to  her  Majesty-  in 
ironncil ;  and  that  in  case  of  non-residence, 
the  bishop,  instead  of  proceedioj^'  to  enforce 
the  penalties,  may  issue  a  monition  aji^inst 
the  offender,  to  be  followed  up,  where  re- 
quisite, by  an  order  to  reside ;  and  in  case 
of  non-compliance  with  sach  order,  may 
sequester  the  profiu  of  the  benefice,  and 
appl^  them  to  the  purposes  in  the  act 
specified.  In  case  also  of  long  continued  or 
repeated  sequestration,  the  benefice  is  to  be- 
come void,  and  a  new  presentation  may  be 
made,  as  iif  the  former  holder  were  dead. 

For  the  more  effectual  promotion  of  this 
important  duty  of  residence  among^  the 
parochial  der^,  there  are  also  contained  in 
this  act  (as  m .  several  others)  a  variety  of 
provisions  lor  repairing  the  houses  in  which 
they  are  to  reside,  and  for  building  and 
purchasing  new  ones,  and  for  nusing  money 
tor  these  purposes  by  mortgage  of  the  bene- 
fices. 3  Step,  Com.  83. 
RESIDENT,  an  agents  minister,  or  officer  re- 
siding in  any  distant  place  with  the  dignity 
of  an  ambassador.  Kestdents  are  a  class  of 
public  ministers  inferior  to  ambassadors  and 
envoys ;  bur,  like  them,  they  are  under  the 
protection  of  the  law  of  nations.    Encyc, 

Also,  a  tenant  who  was  obliged  to  reside 
on  his  lord's  land,  and  not  to  depart  from 
Che  same ;  called  also,  homme  levant  et  cofi- 
ckant,  and  in  Normandy,  resseant  du  Jief» 
Leff,  H.  /. 

RESIDUAL  or  RESIDUARY,  relating  to  the 
residue ;  relating  to  the  part  remaining. 

RESIDUARY  DEVISEE,  the  person  named 
in  a  will  who  is  to  take  all  the  real  property 
remaining  over  and  above  the  other  devises. 
It  is  provided  by  1  Vict.,  c.  26,  §  25, 
"  that  unless  a  contrary  intention  shall  ap- 
pear by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  or  intended  to  be 
comprised  in  any  devise  in  such  will  con- 
tained, which  shall  fail  or  be  .void- by  reason 
of  the  death  of  the  devisee  in  the  lifetime 
of  the  testator,  or  by  reason  of  such  devise 
being  contranr  to  law  or  otherwise  incapable 
of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such 
will." 

RESIDUARY  LEGATEE,  the  person  to 
whom  the  surplus  of  the  personal  estate, 
after  the  discharge  of  all  debts  and  particu- 
lar legacies,  is  left  by  the  testator's  will. 

RESIDUUM,  the  surplus  of  a  testator's  or 
intestate's  estate  after  discharging  all  hisliabi- 
lities.  Unless  it  appear  in  the  will  that  the 
executor  was  intenoed  to  have  the  residue, 
he  will  be  deemed  by  a  Court  of  Eouity  as 
trustee  for  the  next  of  kin.  11  Geo.  IV.  and 
1  Wm.  IV.,  c.  40.    The  distribution  of  the 


surplusage  of  intestate's  estate,  is  provided 
for  by  22  &  23  Car.  II.,  c.  10,  explained  by 
29  Car.  II.,  c.  3. 

Reiignatio  eu  jurii  proprii  spontanea  refutatio, 
Oodb.  284. — (Resignation  is  a  spontaneous 
relinquishment  of  one's  own  rigl\t.) 

RESIGNATION,  the  giving  up  a  claim,  office, 
or  possession ;  also,  the  yielding  up  a  benefice 
into  the  hands  of  the  ordinary,  called  by  the 
canonists,  renunciation ;  and  though  it  is 
synonymous  to  surrender,  yet  it  is  by  use, 
restrained  to  yielding  up  a  spiritual  living  to 
the  bishop,  as  surrender  is  the  giving  up  of. 
temporal  land  into  the  hands  of  the  lord. 

A  bond  may  be  taken  to  secure  the  resig- 
nation of  a  living,  in  favour  of  any  one 
person  whomsoever,  and  in  fav6ur  of  any 
two  persons,  if  they  are  the  near  rebtions 
of  the  patron.    9  Geo,  IK,,  c,  94. 

Ret  inter  aliae  acta  alteri  nocere  non  debet, 
Co.  Lit.  132.— (Things  done  between  stran^ 
gers  ought  not  to  injure  one  not  a  party.) 

Rei  Judicata  pro  veritate  acdpilur,  Co.  Lit. 
103.— (A  thing  adjudicated  is  received  as 
true.) 

RESORT,  the  authority  or  jurisdiction  of  a 
court.  The  House  of  Lords  is  the  dernier 
retort  in  cases  of  appeal. 

REi^PECTIVELy,  particularly,-  as  each  be- 
longs to  each. 

RESPECTU  COMPUTI  VICECOMITIS 
HABENDO,  a  writ  for  respiting  a  sheriflf's 
account,  addressed  to  the  treasurer  and 
baron  of  the  Exchequer.    Reg,  Orig,  139. 

Rei  per  peeuniam  teitimntur  et  non  pecvniaper 
res,  9  Co.  76. — (The  value  of  a  thing  is  es« 
timated  according  to  its  worth  in  money ; 
but  the  value  of  money  is  not  estimated  by 
reference  to  the  thing.) 

RESPITE,  pause,  reprieve ;  suspension  of  a 
capital  sentences  a  delay,  forbearance,  or 
continuation  of  time. 

There  are  respites  of  execution,  of  debt, 
of  homage,  and  of  a  jiirv. 

Retpiciendum  est  judicantt,  ne  quid  aut  durius 
aut  remistiusconttituaturguam  causa  deposcit ; 
nee  enim  aut  scveritatis  aut  clementiig  gloria 
offectanda  est,  3  Inst.  220. — (It  is  a  matter 
of  import  to  one  adjudicating  that  nothing 
either  more  lenient  or  more  severe  should 
be  done  than  the  cause  itself  warrantSji  and 
that  the  glory  neither  of  severity  nor  cle- 
mency should  be  affected.) 

RESPONDEAT  OUSTER  (let  him  answer 
over)«  If  a  demurrer  is  joined  in  a  plea  to 
the  jurisdiction,  person,  or  writ,  &c.,  and  it 
be  judged  that  the  defendant  put  in  a  more 
substantial  plea,  interlocutory  judgment  is 
given  that  he  shall  answer. 

Respondeat  raptor  qui  ignorare  nonpotuit  quod 
pupillum  aiienum  abduxit.  Hob.  99.— 
(Let  the  ravisher  himself  answer,  for  he  can- 
not be  ignorant  that  he  has  taken  away 
another's  pupil.) 

RESPONDEAT  SUPERIOR  (let  the  supe- 
rior answer).  If  a  coroner  of  a  county  is 
insufficient,  the  county,  as  his  superior,  shall 
answer  for  him.     Wood^s  Inst*  S3. 

R£SPONDE-B(X)K,  in  Exchequer.    A  book 
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kept  hy  the  dSrecton  of  Chancery,  in  Scot- 

-  land,  iu  wliich  are  e.itered  the  accounts  ufall 

non-entry  and  relief  dmies,  payable  by  heirs, 

'    who  take  precepts  from  Chancery. 

RESPONDENT,  an  answerer  iu  a  suit,  whether 
for  himself  or  another. 

RESPONDENTIA,  money  which  is  borrowed 
not  upon  the  vessel,  as  in  bottomry,  Imt  upon 
the  i(uods  and  merchandize  contained  in  it, 
which  must  neces^ariiy  be  sold  or  exchanged 
in  the  course  of  the  voyage ;  in  which  case 
the  borrower,  personally,  is  bound  to  answer 
the  contract.     19  Geo.  II.,  c,  37. 

REtSPONSA  PRUOENTUM,  the  opinions  of 

'  learned  lawyers,  forming  part  of  the  Roman 
laws. 

RESPONSALIS,  he  who  appears  and  answers 

'  for  another  in  court  at  a  day  assixued  ;  a 
proctor. 

Rfsprqfecth  stuita  eH  neguida  modui.    11  Co. 

'  8  b.— (The  measure  of  wickedness  is  a  thin/( 
truly  foolish. 

RESTAUR  or  RESTOR,,the  remedy  or  re- 
course which  assurers  ha?e  against  each 
other,  acqurdiofi^  to  the  date  of  their  assur- 
ances ;  or  against  the  masters,  if  the  loss 
arise  through  their  default,  as  through  ill- 
loading,  want  of  caulking,  or  want  of  having 
the  vessel  tight ;  also,  the  remedy  or  recourse 
a  person  has  against  his  guarantee  or  other 
person,  who  is  to  indemnify  him  from  any 
damage  sustained.     Enrpc.  Lonti, 

RESTITUTIO  IN  INTEGRUM,  the  rescind- 
ing of  a  contract  or  transaction,  so  as  to 
place  the  parties  to  it  in  the  same  position, 
with  respect  to  one  another,  which  they  oc- 

'  cupied  before  the  contract  was  made,  or  the 
transaction  took  place.  The  restitutio  here 
spoken  of  is  founded  on  the  edict.  If  Che 
contract  or  transaction  is  such  as  not  to  be 
valid,  according  to  the  jus  civile,  this  resti- 
tutio  is  not  need<*d,  and  it  only  applies  to 

«  cases  of  contracts  and  traosactiuns,  which  are 
not  in  their  nature  or  form  invalid.  In 
order  to  entitle  a  person  to  the  restitutio,  he 
must  have  sustained  sotne  injury  capable  of 
being  estimated,  in  consequence  of  the  con- 
tract or  transaction,  and  not  through  any 
fault  of  his  own,  except  in  the  case  of  one 
who  is  minor  :fxv,  annorutn,  who  was  pro- 
-  tected  by  the  restitutio  agaiiiat  the  conse- 
quences of  his  owa  carelessness. 

The  following  are  the  chief  cases  in  which 
a  restitutio  might  be  decreed  :— 

The  case  of  vis  et  metus.    When  a  man 
had  acted  under  the  inBuence  of  force  or 
icasonable  fear,  caused  by  the  acts  of  the 
'    other  party,  he  had  an  actio  quod  metus 
causa,  for  restitution,  against  the  party  who 
'    was  the  wrong  doer;  and  also  agamst  an  in- 
nocent person,  who  was  in  possession  of  that 
'    which  had  thus  illegally  been  got  from  him ; 
and  also  against  the  heredes  of  the  wrong 
doer,  if  they  were  enriched  by  being  his 

*  heredes.    If  be  were  sued  in  respect  of  the 
'    transaction,  he  could  defend  himself  by  an 

*  exoeptio  quod  metut  causa.    The  actio  quod 
.  metus  was  given  by  the  pnstor,  L.  Octavius^ 

'    a  contemporary  of  Cicero. 


Tlie  cnae  of  doius.  When  a  man  ^rai 
fraudulently  induced  to  become  a  party  to  a 
transaction,  which  was  legal  in  all  rcapecti 
saving  the  fraud,  he  had  bis  aefio  de  tUo 
malo  against  the  guilty  peraon  and  his  hert- 
des,  so  far  as  they  were  made  richer  by  tbe 
frAud,  for  the  restoration  of  the  thing  of 
which  he  had  been  defrauded ;  -and  if  tbst 
was  not  possible,  for  compensation.  Agsioit 
a  third  party,  who  was  in  bond  fide  possessioa 
of  the  thing,  he  had  no  action.  If  he  w^re 
sued  in  respect  of  the  transaction,  he  coold 
defend  himself  by  the  ejtceptio  doU-maU, 

The  case  of  miuores  j:arv.  aumorum,  A 
minor  could  by  himself  do  no  legal  act,  for 
which  the  assent  of  a  tutor  or  cursor  w%i 
required ;  and,  therefore,  if  be  did  snch  set 
by  himself,  no  restitutio  waa  necessary.  If 
the  tutor  bad  given  hit  auctoritus,  or  tbe 
curutttr  his  assent,  the  transaction  was  legally 


binding;  but  yet  the  minor  cookl  claio  Ttt» 

had 
transaction. 


titutio  if  lie  had  sustained  injary  by  the 


There  were,  bowerer,  cases  in  wlnck 
minores  could  obtain  no  resiituim ;  for  b- 
stancp,  when  a  minor  with  a  frandaleot  de- 
sign gave  himself  out  to  be  major;  whcabe 
conlirriied  the  transaction  after  comiag  of 
age,  and  in  other  cases. 

The  case  of  absentia,  which  comprehendi 
not  merely  absence  in  the  ordinary  oease  of 
the  word,  but  absence  owing  to  nndness  or 
imprisonment,  and  the  like  caoaes. 

The  case  of  error.  Mistake  compreheadj 
such  error  as  cannot  be  imputed  to  blaoe: 
and  in  such  case  a  man  could  ahvavs  haverfr- 
titutio  when  another  was  enriched  by  his  loss. 

The  case  of  atieuntio  injraudem  creditsrum 
facta,  {Dig.  xlii.,  tit,  8.)  When  a  man  was 
insolvent  {non  solvendn)  and  alienated  bis 
property  for  the  purpose  of  injuring  has  cre- 
ditors, the  Prsetor's  edict  gave  thecreditons 
remedy. 

In  the  imperial  times  restitutio  was  sIm 
applied  to  the  remission  of  a  pumshmeoi 
{Tne.  j4na.  xiv.  12;  Plin.  Ep.  x.  ^,6S; 
Dig.  xlviii.,  ///.  19,  %  27),  which  couM  oaly 
be  done  by  the  imperial  grace.  Smith's  Diet, 
of  Awiq. 
RESTITUTION,  tlie  restoring  anything  va- 
Justly  taken  from  another;  aUo,  putting  bin 
in  possession  of  lands  or  tenements  who  k>d 
been  onlaivfully  disseised  of  them ;  a  per- 
son being  attainted  of  treason,  &r.,  he  or 
his  heirs  may  be  restored  to  his  lands,  &c., 
by  royal  cluirter  of  pardon. 
RESTl  I UTION  OF  CONJUGAL  RIGHTS, 
a  species  of  matrimonial  cause,  which  is 
brouglit  whenever .  the  hasbaud  or  wife  it 
guilty  of  the  injury  of  subtraction,  or  lives 
separate  from  the  other  without  any  siiifi- 
cient  reason,  in  which  case  the  ecclesiastkil 
jurisdiction  %vill  compel  them  to  come  to- 
gether again,  if  either  ptrty  be  weak  enoagk 
to  desure  it,  contrary  to  the  inclination  of  the 
other.    .3  Step.  Cam.  713. 
RESTITUTION  OF  MINORS,  a  resionog 
them  to  rights  lost  by  deeds  execnted  during 
their  minority. 
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RBSTITUTION  OF  STOLEN  GOODS.  By 
ibe  couimoa  lavr  there  wu  no  restitution  of 
^oods  apon  an  indietroent,  because  it  is  at 
the  Bilit  of  the  Crown  only,  therefore  the 
party  was  enforced  to  bring  an  appeal  of 
robbery  in  order  to  bare  bid  gooils  a^in ; 
l»at  latterly  it  has  been  the  practice  of  the 
court,  upon  the  cunviction  of  a  felon,  to 
order  immediate  restitution  of  such  goods 
as  are  brought  into  court  to  be  made  to  the 
sereral  prosecutors.  A  writ  or  order  of  res. 
titution  may  be  issued  by  ? irtue  of  the  Lar- 
ceny Act,  7  &  8  Geo.  IV.,  c.  29,  §  67,  which 
enacts,  that  if  any  person  guilty  of  any 
felony  or  misdemeanour  under  that  act,  in 
stealing,  taking,  obtaining,  or  con? erting,  or 
io  knowingly  receiving  any  chattel,  money, 
valuable  security,  or  other  property,  shall  be 
indicted  for  the  same,  by  or  on  behalf  of  the 
owner,  bis  executor  or  administrator,  and 
be  conyicted  thereof,  the  pl-operty  shall  in 
such  case  be  restored  to  the  owner  or  his 
represenlativep,  and  the  court  shall  have 
power  to  Award  from  time  to  time  writs  of 
execution  for  such  property,  or  to  order  the 
restitution  thereof  io  a  summary  manner. 
This,  however,  is  subject  to  a  proviso  as  to 
valuable  securities,  that  if  before  the  award 
of  restitution,  it  shall  appear  that  they  have 
l>cen  ^nd  JMe  paid  or  discharged  by  some 
persoil  liable  to  the  payment  thereof,  or,  being 
nefirot<A'>lc  instruments,  shall  have  been  bond 
fide  taken  by  transfer  or  delivery,  by  some 
person  for  a  just  and  valuable  consideration, 
withont  any  notice  or  re<^onable  cause  to 
suspect  that  they  had  been  taken  or  converted 
by  any  felony  or  misdemeanour,  in  such  case 
no  restitution  ^ball  be  awarded, 

RESTITUTION,  writ  of.  If  the  judgment 
below  be  reversed  in  a  court  of  error,  the 
pimntiff  in  error  may  have  a  writ  of  restitu- 
tion in  order  that  he  may  be  restored  to  all 
he  has  lost  by  the  jurlgment.  If  execution 
oo  the  former  judgment  have  been  actually 
executed,  and  the  money  paid  over,  the  writ 
of  restitution  may  issue  without  any  pre- 
vious scire  facbis,  but  if  the  money  have 
not  lieen  paid  over,  a  #cfr^  fitciai  guare  res- 
iituihnem  moH,  suggesting  the  matter  of  fact, 
viz.,  the  sum  levied,  &c'.,  must  previously 
issue. 

And,  generally,  if  money,  &c.,  be  levied 
under  a  writ  of  execution,  and  the  judgment 
be  afienvards  reversed  or  set  aside,  the  party 
against  whom  the  execoiion  was  sued  out 
may  have  this  writ  of  restitution ;  but  where 
the  judgment  is  set  aside  for  irregularity,  &c., 
restittttion  (when  necessary)  forms  part  of 
the  rule ;  and  if  the  goods  or  money  be  not 
restored,  the  court  will  grant  an  attachment. 
A  vrit  of  restitution  may  also  be  awarded 
when  a  judgment  in  ejectment  is  upset. 

Re'resiiiuiion  takes  place  when  there  has 
been  a  writ  of  restitution  before  granted ; 
and  restitution  is  generally  matter  of  duty, 
but  re-restitution  is  matter  of  grace. 
Rnfrn^  35. 

RESITTUTIONE  EXTRACTI  AB  ECCLE- 
SIA,  «  writ  to  restore  a  man  to  the  church. 


which  he  had  recovered  for  his  sanctuary, 
lieing  suspected  of  felonr.     Rer.  Orig,  69. 

RESTirUTlONE  TEAIPORALIUM,  a  writ 
aildresved  to  the  sheriflT,  to  restore  the  tem- 
poralities of  a  bishopric  to  the  bishop  elected 
and  con6rmed.     F.  N,  B,  169. 

RESULIINO  TRUS r  one  that  arises  from 
the  operation  or  constrnction  of  equity,  smd 
in  pursuance  of  the  role  that  trusts  result 
to  the  party  from  whom  the  consideration 
moves,  of  which  the  following  are  instances ': 

1.  Where  an  estate  is  subject  to  a  trust  or 
equitable  interest,  and  a  person  purchases  it 
for  a  valuable  consideration,  with  notice  of 
the  trust  or  equitable  interest,  the  estate  will 
be  subject  to  it  in  the  hands  of  the  purcha- 
ser ;  and  a  pers<m  acquiring  an  estate  as  a 
mere  voluntary  grantee,  even  without  notice', 
or  as  a  devisee,  will  take  it  subject  to  every 
beneficial  or  equitable  lien.  The  principle 
has  been  extended  to  that  equitable  lieu 
which  a  veudor  has  for  any  part  of  his  pur- 
chase  money  remaining  unpaid. 

2.  If  an  estate  be  purchased  in  the  name 
of  one  person,  and  the  consideration  money 
belong  to,  or  be  paid  by,  another,  the  estate  so 
purcha;<ed  ivill  be  subject  to  a  trust  in  favour 
of  the  person  claiming  or  paying  the  money, 
although  there  be  no  express  declaration  for 
that  purpose. 

In  order  to  raise  a  trust  of  this  kind,  the 
fact  of  the  oivnership  of  the  money  should 
.  appear  upon  the  face  of  the  deed,  either  by 
a  rechal  or  by  expressions  which  amount  to 
a  necessary  implication  or  presumptive  proof 
of  it.  But  if  the  nominal  purchaser  shall  in 
any  way  disclose  the  real  circumstances  of 
the  case,  the  court  will  ra'se  the  trust  even 
against  the  express  declaration  of  the  pur- 
chase  deed. 

The  exception  to  this  rule  is  a  purchase 
nsade  by  a  father  in  the  name  of  an  unpro- 
vided son,  for  this  is  considered  an  advance- 
ment of  the  son,  and  not  a  trust  for  the  father. 

3.  When  a  voluntary  conveyance  is  made 
with  a  declaratiim  of  trust  as  to  a  part  only 
of  the  land,  or  of  the  estate  and  interest  in 
it,  there  is  a  resulting  trust  in  that  case,  for 
the  grantor  or  his  representatives,  as  to  the 
part  or  interest  of  which  there  is  no  declara* 
tion.  This  rule  is  applicable  to  devises. 
Also,  within  this  rule  may  be  included  that 
class  of  cases  where  a  trust  is  created  by 
deed  or  will  for  a  particular  purpose,  and 
there  is  no  further  declaration  of  the  trust ; 
as  where  lands  are  devised  to  executors  for 
payment  of  debts  and  legacies,  and  no  further 
trust  is  declared,  the  executors,  after  the 
payment  of  debts  and  legacies,  will  be  trus- 
trees  as  to  the  surplus  for  the  heir  at  law. 

4.  When  a  trustee  or  guardian  renews  a 
lease,  the  new  lease  shall  be  subject  to  the 
trust  affecting  the  old  lease.  1  Sand.  Uses, 
348. 

RESULTING  USE,  an  implied  use. 

It  is  a  general  rule  that  if  a  feoffment  be 
made  without  consideration  and  declaration 
of  the  use,  the  use  wUl  result  to  the  feoffor, 
and  be  executed  in  him  by  the  Statute  of 
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Uses.  Tlie  law  equally  favours  a  resnltingf 
use  upon  a  coDveyanc^,  where  only  part 
of  it  IS  limited,  and  the  remainder  left  un- 
disposed of ;  it  being  a  rule  that  so  much  of 
the  use  as  a  grantor  does  not  dispose  of  re- 
mains in  him.  A  resulting  use  may,  how- 
ever, be  rebutted  by  parol  evidence:  but 
neither  a  grantor  nor  grantee  can  aver  a  use 
to  a  third  person  since  the  statute.  1  Sand, 
Uses,  9S, 

RB-SUM MONS,  a  second  summons,  or  calling 
a  person  to  answer  an  action  where  the  first 
summons  is  defeated  by  any  occasion. 

RESUMPTION,  the  taking  again  by  the  Crown 
such  lands  or  tenements,  &c.,  as  on  false 
suggestion  had  been  granted  by  letters 
patent.    Broke,  298. 

RETAINER,  a  servant  who  does  not  con- 
tinually dwell  in  his  master's  abode,  but 
only  wears  his  livery,  and  attends  sometimes 
upon  special  occasions ;  also,  a  special  au- 
thority given  by  a  client  to  his  attorney  or 
solicitor  to  institute  a  suit  or  conduct  a  de- 
fence for  him. 

RETAINER  OF  DEBTS.  Among  debts  of 
equal  degree  an  executor  or  administrator 
IS  allowed  to  pay  himself  first,  by  retaining 
In  his  hands  so  much  as  his  debt  amounts 
to.    3  Step,  Com,  3/8. 

RETAINING  FEB  [merees  retinens],  a  pre- 
liminary fee  given  to  a  counsel  in  order  to 
ensure  bis  advocacy. 

RETALIATION,  the  lex  talioms :  which  see. 

RETENEMENTUM,  detaining,  withholding, 
or  keeping  back. 

RETENTION,  the  right  of  withholding  a  debt 
or  retaining  property  until  a  debt  due  Co  the 

Eerson  ckiming  the  right  of  retention  shall 
epaid. 

RETINENTIA,  g  retinue  or  person  retained 
by  a  prince  or  nobleman. 

RE-ilRING  A  BILL,  taking  up  and  paying  a 
bill  of  exchange  when  due. 

RETORNA  BREVIUM,  the  return  of  writs. 

RE TORNO  HABENDO,  when  the  defendant 
has  judgment  in  replevin  for  the  return  of 
the  goods,  there  issues  In  his  favour  a  writ 
de  retamo  habetuh,  whereby  the  goods  are 
returned  again  into  his  custody,  to  be  sold 
or  othenvise  dbposed  of,  as  if  no  replevin 
bad  been  made.    See  Rbplbyin. 

RETOUR,  an  extract  from  the  Cbancery  of 
the  service  of  an  heir  to  his  ancestor.  Scotch 

RETOURED  DUTY,  the  valuation,  both  new 
and  old,  of  lands  expressed  in  the  retour  to 

-    the  Chancery,  when  any  is  returned  or  served 

•    their.    Scotch  Phrase, 

RETRACTUS  AQUiE,  the  ebb  or  return  of 
a  tide. 

RETRACTUS  FEUDALIS,  a  power  anciently 
claimed  by  the  superior  of  an  estate  to  pay 
off  a  debt  adjudged,  and  to  take  a  conveyance 
of  the  estate.    Scotch  Phrase, 

RETRAXIT  (he  has  withdraw),  a  proceeding 
somewhat  similar  to  a  nolle  prosequi,  except 
that  a  retraxit  is  a  bar  to  any  future  action 
for  the  same  cause,  but  the  nolle  prosequi  is 
not,  unlets  made  after  judgment  j  the  former 


is  also  made  In  person,  in  open  cooit,  when 
the  trial  is  called  on ;  the  latter  b  made  by 
a  mere  entry  on  the  roll  out  of  court. 

This  proceeding  is  very  nnuanal  in  practice. 
Clttt.  Arch.  Prac.  1084. 

RETTE,  a  charge  or  accnsation*   . 

RETURN-DAYS,  certain  days  in  terra  for  the 
return  of  writs. 

RETURNING  FROM  TRANSPORTA- 
TION,  coming  back  to  this  country  befbie 
the  term  of  punishment  is  detennioed.  It 
is  an  offence  against  public  justice,  and 
punishable  by  transportation  for  life  or  ijo- 
prisonment.    ASf  b  Wm,  If^t  c,  67. 

RETURNO    HABENDO.      See    Retouo 

HAnBNDO. 

RPTURNUM  AVERIORUM,  a  jodidalwrit, 
similar  to  the  retorno  habendo.. 

RETURNUM IRREPLEGIABILE,  a  jodicial 
writ  addressed  to  the  sheriff  for  the  final  rea- 
titution  or  return  of  cattle  to  the  owner 
when  unjustly  taken  or  distrained,  and  lo 
found  by  verdict ;  it  is  granted  afker  a  dor- 
suit  in  a  second  deliverance.    Reg,  Jndk,  27. 

REUS,  a  defendant. 

Reus  Imses  majestatis  punitur,  ut  pereat  nuuM 
pereunt  omnes,  4  Co.  124. — (A  traitor  is 
pnnished  that  one  may  perish,  and  not  all 
perish.) 

REVE  or  GREEVE,  the  bailiff  of  a  fraorhise 
or  manor,  and  officer  in  parishes  withia 
forests,  who  marks  the  commonable  cattle. 

REVELACH,  rebeUion. 

REVEL  AND.  The  land  which  in  Domesdaj  ii 
'  said  to  have  been  thane-land,  and  aftenrardi 
converted  into  reve-land,  seems  to  be  snch 
land  as  being  reverted  to  the  king  after  tbe 
death  of  the  thane,  who  had  it  for  life,  vis 
not  since  granted  out  to  any  by  the  kiiur, 
but  rested  m  charge  upon  the  account  of  the 
reve  or  bailiff  of  the  manor.  Speim.  Fesdit 
r.24. 

REVELS,  sports  of  dancing,  masking,  &&, 
formerly  used  in  princes'  courts,  tbe  ioos  of 
court,  and  noblemens'  houses,  commonly 
performed  by  night ;  there  ^vas  an  officer  to 
order  and  supervise  them,  who  was  entitled 
the  Master  df  the  Revels.     CaweU, 

REVENDICATION.  Upon  the  sale  of  goods 
on  credit,  hy  the  law  of  some  commercial 
countries,  a  right  is  reserved  to  the  vendor 
to  retake  them,  or  he  has  a  lien  npon  tbem 
for  the  price,  if  unpaid,  and  in  other  countries 
he  possesses  a  right  of  stoppage  in  tranoN, 
only  in  cases  of  insolvency  of  the  vendee. 
The  Roman  law  did  not  generally  coander 
the  transfer  of  property  to  be  complete  bf 
sale  and  delivery  alone  without  payment  or 
security  i^iren  for  the  price,  unless  the  ven- 
dor agreed  to  give  a  general  credit  to  tbe 
purchaser ;  but  it  allowed  the  vendor  to  re- 
claim the  goods  out  of  Che  possesab'n  of  tbe 
purchaser,  as  beins  still  his  own  property 
Quod  vendidi  (say  Uie  Pandects),  non  a&ter 
Jit  aecipiendis,  quam  si  aut  pretium  m^*' 
solutum  sit,  aut  satis  eo  nomine  datum  rW 
etiam  fidem  habuerimus  emptori  sins  nl/i 
satis/actione.  The  present  code  of  France 
gives  a  privilege  or  right  of  reveadicttioa 
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Bfralnat  the  purcbaser  for  tbe  price  of  fifoods 
sokl»  so  loD^  as  they  remain  in  the  possession 
of  ihe  debtor.  In  respect  to  ships,  a  privilege 
is  given  by  the  same  code  lo  certain  classes 
of  creditors,  such  as  vendors,  builders,  re- 
pairers, mariners,  &c.,  upon  the  ship,  which 
takes  effect  even  against  subsequent  purcha- 
sers^  until  the  ship  has  made  a  voyage  after 
the  purchase  i  and,  by  the  general  maritime 
law,  acknowledged  in  most,  if  not  in  all,  com- 
mercial countries,  hypothecatioBa  and  liens 
nT9  recognized  to  exist  for  seamen's  wages 
and  fur  repairs  of  forei^  shipe,  and  for 
salvage.  Story's  Cwfl.  Cnws,  677< 
REVENUE,  income,  annual  profit  received 
from  land  or  other  funds;  also,  the  profits  of 
the  Crown.    2  Step,  Com.  544. 

Revenue  causes  are  peculiarly  within  the 
province  of  the  Court  of  Exchequer.  ^ 
REVERSE,  to  undo,  repeal,  or  make  void. 
RBVERSBR,  a  reversioner. 
REVERSION  [reverter^  Lat.],  an  expectant 
estate  arising  by  operation   of   law ;    thus 
when  a  person  has  an  interest  in  lands,  and 
grants  a  portion  of  that  interest,  or  in  other 
word',  a  less  estate  than  he  has  in  himself, 
the  possession  of  those  lands  shall,  on  the 
determination  of  tbe  granted  interest  or  es- 
tate, return  or  revert  to  the  grantor.    This 
right  of  reverter  can  onlv  arise  by  the  act  of 
law,  it  cannot  be  createa  by  the  act  of  the 
party,  though  it  is   a  consequence  of  his 
previous  act.      A  reversion    is  something 
more  than  a  bare  ri^ht,  it  is  an  actual  estate 
in  the  land,  bearing  the  fruits  of  seigiiory. 
It  being  an  immediate  interest,  may  be  con- 
veyed to  another  person,  though  to  an  utter 
atranger.    It  is  usual  to  pass  the  reversion  by 
lease  and  release,  as  it  saves  the  expense,  in 
future  investigations  of  the  title,  of  prov- 
ing the  existence  of  a  particular  estate, 
at  the  time  the  reversion  was  conveyed  as 
such.    A  reversion  may  be  charged  by  the 
person  entitled  to  it. 

Aa  the  creation  of  a  particular  estate  is 
of  absolute  necessity  to  give  existence  to  a 
"  reversion,  so  the  continuance  of  the  rever- 
sion depends  upon  the  subsistence  of  the 
particular  estate  ;  for  if  by  any  means,  as  bv 
forfeiture,  surrender,  or  expiration,  such 
particular  estate  determine,  the  interest  of 
the  grantor  must  cease  of  necessity  to  be 
an  estate  in  reversion,  and  will  become  an 
estate  in  possession,  into  which  he  may 
immediately  enter,  ff^aik.  Cow.  208. 
REVERSIONARY,  to  be  enjoyed  in  succes- 
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REVERSIONER,  one  who  has  a  reversion. 

Revermo  terra  est  'tanquam  terra  revertens  in 
posseuume  donatori,  sive  karedibus  stUs  post 
damtm/inUum.  Co.  Lit.  142.— (A  reversion 
of  land  is  as  it  were  the  return  of  the  land 
to  the  possession  of  the  donor  or  his  heirs 
after  the  termination  of  the  estate  granted.) 

Be,  verbis,  scripto,  consensu,  traditwne,junctura 
vettesswnere pacta  solent.  Plow.  Com.  161  b. 
— (Compacts  are  accustomed  to.be  clothed 
by  the  thing  itself,  by  words,  by  writing,  by 
consent,  by  delivery.) 


REVIEW,  Ml  of.  It  is  In  the  nature  of  a 
writ  of  error,  and  its  object  is  to  procure  aa 
examination  and  alteration  or  reversal  of  a 
decree  made  upon  a  former  bill,  which 
decree  has  been  signed  and  enrolled. 

There  are  but  two  cases  in  which  a  bill  of 
review  is  permitted  to  be  brought,  and  these 
two  cases  are  settled  and  declared  by  the 
first  of  the  ordinances  in  Chancery  of  Lord 
Chancellor  Bacon  respecting  these  bills* 
which  ordinances  have  never  since  been 
departed  from.  It  is  as  follows :  "  No  de- 
cree shall  be  reversed,  altered,  or  explained, 
being  once  under  tbe  Great  Seal,  but  upon 
bill  of  review.  And  no  bill  of  review  shall 
be  admitted,  except  it  contain  either  error 
in  law,  appearing  in  the  body  of  the  decree, 
without  further  examination  of  matters  in 
fact  or  some  new  matter  which  hath  arisen  in 
time  after  tbe  decree,  and  not  any  new  proof 
which  mi:;ht  have  been  used  when  the  decree 
was  made.  Nevertheless,  upon  new  proof 
that  is  come  to  light  after  the  decree  was 
made,  which  could  not  possibly  have  been 
used  at  the  time  when  the  decree  passed, 
a  bill  of  review  may  be  grounded  oy  the 
special  license  of  the  court,  and  not  other- 
wise.'* 

The  decree  must  be  first  obeyed  and  per- 
formed befure  this  bill  can  be  filed ;  as  if  it 
be  for  land,  the  possession  must  be  given 
up  ;  if  it  be  for  money,  the  money  must  be 
paid ;  if  for  evidences,  the  evidences  must 
l»e  brought  in ;  and  so  in  other  cases,  unless 
the  act  to  be  done  would  extinguish  the 
parties'  right  at  the  common  law,  as  can- 
celling a  bond,  &c.  No  persons,  except  the 
parties  and  their  privies,  such  as  heirs,  exe- 
cutors, and  admii^istrators,  can  have  a  bill 
of  review,  properly  so  cslled.  It  must  be 
brought  tviihin  twenty  years  from  the  date 
of  the  decree,  except  when  the.  parties  labour 
under  disaliilities,  and  fifty  pounds  to  an- 
swer costs  must  be  deposited  with  the  re- 
gistrar. 

The  defence  is  either  by  plea  or  demurrer, 
and  if  overruled,  tbe  defendant  must  answer. 
Story's  Eg.  Plead.  320. 
REVIEW,  Ml  in  the  nature  of  bill  of,  this  is 
filed  where  the  decree  has  not  been  enrolled ; 
as,  however,  a  decree  nut  signed  and  en- 
rolled may  be  altered  or  reversed  upon  a 
rehearing,  without  the  assistance  of  such 
bill,  if  there  is  sufficient  matter  to  alter  or 
reverse  ii  appearing  upon  the  former  pro- 
ceedings, the  new  investigation  of  the  decree 
must  be,  or  at  least  usually  is,  brought  ou 
by  a  petition  for  a  rehearing,  when  there  is 
no  defect  to  be  supplied. 
REVIEW,  supplemental  bill  in  the  nature  of  a 
bill  of  It  nearly  resembles,  in  its  frame,  a 
bill  of  review,  except  that,  instead  of  praying 
that  the  former  decree  may  be  reviewed  or 
reversed,  it  prays  that  the  cause  may  be 
heard  w'wh  respect  to  the  new  matter  made 
the  subject  of  the  supplemental  bill,  at  the 
same  time  that  it  is  re-heard  upon  tbe  original 
bill,  and  that  the  plaintiff  may  have  such 
relief  as  the  nature  of  the  case  made  liy  the 
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siippleineotal  bill  requires.      Story's  Bq* 
Plead,  3\S, 

REV1£W«  commission  of,  a  commistion  wLich 
%?a8.  sometimes  granted  ia  extraordinary 
cases,  to  revise  tlie  sentence  of  the  court  of 
delegates,  when  it  is  apprehended  they  had 
been  led- into  a  material  error.  The  court 
of  delefl^tes  is  abolished. 

REVIEW,  court  of,  the  appeal  court  from  the 
Commissioners  in  Baiikruptcv,  established 
by  1  &  2  Wm.  IV.,  c.  66.  It  ailjuclicates 
upon  such  matters  in  bankruptcy  as  before 
were  within  the  jurisdiction  of  the  Lord 
Chancellor.  An  appeal  lies  to  the  Lord 
Chancellor  on  matters  of  law  and  equity,  or 
on  the  refusal  or  admission  of  evidence.  This 
court  is  abolished  by  10  &  11  Vict.,  c.  102, 
and  its  jurisdiction  transferred  to  one  of  the 
Vice  Chancellors. 

REVILING  CHURCH  ORDINANCES,  a 
positive  offence  against  rclit^ion,  punishaUe 
by  line  and  imprisonment.   4  Step.  Com,  234. 

REVISING  BARRISTERS'  COURTS,  courts 
held  in  the  autumn  throughout  the  country, 
to  revise  the  list  of  voters  for  county  and 
borough  members  of  Parliament.  An  appeal 
lies  to  the  Court  of  Common  Pleas,  tinder 
6  &  7  Vict.,  c.  18. 

REVIVOR,  biU  of,  a  bill  filed  to  revivi^  and 
continue  the  proceedings,  whenever  there  is 
an  abatement  of  the  suit  before  its  final  con- 
summation, either  by  death  or  marriaire. 

By  the  49th  Order,  26th  August,  1841,  it 
is  directed,  that  it  shall  not  be  necessary,  in 
any  bill  of  revivor,  to  set  forth  any  of  the 
statements  in  the  pleadings  in  the  original 
suit,  unless  the  special  circumstances  of  the 
case  may  require  it.  If  the  defendant  do  not, 
within  eight  days  after  appearance  to  this 
bill,  show  cause  by  plea,  answer,  or  demur- 
rer  filed,  the  plaintiff  is  entitled,  as  of  course, 
either  upon  moUon  or  petition,  to  an  order 
to  revive.     lOth  Ord,,  2\st  Dec,  1833. 

REV!  VOR,  mi  in  the  nature  of  a  bill  of.  The 
distinction  between  bills  of  revivor  and  bills 
in  the  nature  of  bills  of  revivor,  seems  to  be, 
that  the  former,  in  case  of  death,  are  founded 
upon  mere  privitv  of  blood  or  representation 
by  operation  of  law ;  the  latter  in  privity  of 
estate  or  title  by  the  act  of  the  party.  In 
the  former  case,  nothing  can  be  in  contest, 
except  where  the  party  be  heir  or  personal 
representative ;  in  the  latter,  the  nature  and 
operation  of  the  whole  act,  by  which  the 
privity  of  estate  or  title  is  created,  is  open 
to  controversy. 

REVIVOR  AND  SUPPLEMENT,  diil  of. 
This  bill  is  a  mere  compound  of  the  two 
preceding  species  of  bills,  and  in  its  separate 
parts  it  must  be  framed  and  proceedea  upon 
in  the  same  manner.  It  becomes  proper 
where  not  only  an  abatement  has  taken 
place  in  a  suit,  but  defects  are  to  be  supplied, 
or  new  events  are  to  be  stated  which  have 
arisen  since  the  commencement  of  the  suit. 
Thus,  if  a  suit  become  abated,  and  by  any 
act  besides  the  event  by  which  the  abate- 
ment happens,  the  rights  of  the  parties  are 
affected,  as  by  a  settlement  or  a  devise. 


under  certain  circuoutanees,  though  a  bill 
of  revivor  merely  may  continue  the  suit,  so 
as  to  enable  the  parties  to  proaectite  it,  yet 
to  bring  before  the.  court  the  whole  matter 
necessary  for. its  consideration,  the  parties 
must,  by  supplemental  bill,  added  to  and 
made  part  of  the  bill  of  revivor,  show  the 
settlement  or  devise,  or  other  act  by  which 
their  rights  are  affected.  Story's  Eq.  Plead, 
309, 

REVOCATION,  the  calling  back  of  a  thmi? 
granted ;  or  a  destroying  or  making  void  of 
some  deed  that  had  existence  until  the  act 
of  revocation  made  it  void.  It  may  be 
either  general,  of  all  acU  and  things  done 
before;  or  special,  to. revoke  a  particiilsr 
thing.    5  1{ep.90. 

REVOCATION  OF  WILL.  There  are  now 
only  four  modes  in  which  a  will  can  he 
revokcil,  viz.  :■- -1,  by  a.n6ther  inconsistent 
will,  or  writing  executed  in  the  same  manner 
as  th^  original  will ;  2,  by  burning,  or  any. 
other  act  of  the  same  nature ;  3,  t>y  the  dts- 

f position  of  the  property  by  the  tesutnr  inbis 
ifetime;  4,  by  marriage.  By  the.  1st  aad 
3d  of  these  modes,  the  will  may  be  rerokcd 
either  entirely  or  in  part ;  by  the  2nd  and 
last,  the  revocation  will  be  complete.  2 
Sugr.  y,&  P.  2bh. 
REVOCATIONE  PARLIAMENTtanancteni 
writ  for  recalling  a  Parliament.  4  lntt,Ai. 
RB WARDS,  recompense  for  anything  done. 

In  order  to  encourage  th^'apprehendinji: 
of  certain  felons,  rewards  and  immonities 
were  heretofore  bestowed  on  such  as  brought 
them  to  justice,  by  several  statutes;  most  of 
them  have  been  repealed. 

By  39  &  40  Geo.  III.,  c.  89,  §  3,  persons 
discovering  or  apprehending  any  offender 
conceiding  or  enibezzling  royal  stores,  or 
being  guilty  of  any  offence  against  tliat  act  or 
the  9  &  10  \Vm.  III.,  c.  41,  not  prosecuted  in  a 
summary  way,  shall,  on  conviction,  receive 
a  reward  of  20/.  ovec  the  share  of  penalty, 
if  not  more  than  that  sum. 

The  7  Geo.  IV.,  c.  64,  §  28,  enables  tbc 
courts  to  order  the  sheriff  of  the  county  in 
which  certain  enumerated  offences  have  bees 
committed,  to  pay  to  the  person  active  in  or 
tow^rds  the  apprehension  of  persons  charged 
with  murder,  .felonies,  shooting,  or  attempt- 
ing to  shoot,  stabbing,  cutting,  or  poisoniag, 
or  admiuistering  anything  to  procure  mis- 
carriage, or  with  rape,  burglary,  or  feloniom 
housebreaking, .  bullock  steating  or  sheep 
stealing,  or  with  being  accessory  before  the 
fact  to  any  of  such  offences,  or  to  receivin£, 
knowingly,  any  stolen  property,  such  sum  ss 
to  the  court  shall  seem  reasonable,  and 
sufpcient  to  compensate  such  person  fur  their 
expence,  exertion,  ai)d  loss  of  time.  By 
section  29,  such  orders  are  directed  to  Ix 
paid  by  the  sheriff,  who  shall  be  forth«ridi 
reimbursed  b^  the  treasury.  By  section  30, 
if  a  man  be  killed  in  attempting  to  take  sock 
offenders,  the  court  may  order  compeusatioa 
to  his  wife  or  relatives. 

By  7  &  8  Geo.  IV.,  c.  29,  §  58,  persoDS 
corruptly  taking  raonpy  or  reward  to  heip 
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any  person  to  any  chattel,  money,  &c., 
stolen,  or  onlawfully  obtained  or  converted 
(unless  they  brioif  the  offender  to  jiiaticf), 
are  )(uilly  of  felony,  and  way  be  trausported 
for  seven  years,  or  imprisoned,  &c. 

By  section  59,  advertisiiij^  a  reward  for  the 
restitution  of  stolen  or  lost  ^oods,  aud  using 
words  purporting;  that  no  questions  will  be 
asked,  &c..  or  printing  or  publishinsr  such 
advertisement,  incurs  a  penalty  of  50/.,  re- 
coverable by  action. 

Rejf  est  caput  et  taiut  reipublica.  4  Co.  124. 
— CThe  king  is  the  head  aud  guardian  of  the 
commonwealth.) 

Rex  eii  leg-alis  et  poUticus.  Lane,  27. — (The 
king  is  both  legal  and  politic.) 

Rex  est  lex  vivens.  Jeuk.  Cent,  17. — (The 
king  is  the  living  (aw.) 

Rex  est  major  singidis,  minor  wniversis.  Bract., 
lib.  1,  c.  8. — ^The  king  is  greater  than  any 
single  person :  less  than  all.) 

Rex  est  monarcha  et  imperator  in  regno  suo, 
Dav.  61. — (The  king  is  roonurcfa  and  emperor 
in  his  own  kingdom.) 

Rex  est  persona  mixta;  met/icus  r^gni  ;  pater 
patruB:  et  sponsus  regni.  11  Co.  80. — 
( The  king  is  a  mixed  person ;  the  physician 
of  the  state,  the  father  of  the  country,  and 
the  husband  of  the  kingdom.) 

Rex  est  persona  sacra  et  mixta  cum  sacerdote, 
5  Co.  Eccl.  L. — (The  king  is  a  sacred  person, 
and  mixed  with  the  priesthood.) 

Rex  hoc  solum  non  potest  facere  quod  non  potest 
iryusth  agere.  1 1  Co.  72. — (The  king  can  do 
every  thing  but  an  injury.) 

Rex  in  regno  suo  non  habet  parem.^^C^he  king 
has  no  equal  in  his  own  kingdom.) 

Rex  ipse  non  debet  esse  sub  homine  sed  sub  Deo 
et  lege,  quia  lexfacH  re  gem  ;  attribuat  igitur 
rex — /egi  quod  lex  attnbuit  ei,  viz.,  dominU" 
iionem  et  imperium,  non  est  enim  rex  ubi 
dominatur  voluntas  et  non  lex.  4  Co.  Ad. 
Lect. — (The  king  himself  oui^ht  not  to  be 
under  the  dominion  of  man,  but  only  under 
that  of  God  and  of  the  law^  because  the  law 
makes  the  king;  let,  therefore,  the  king 
render  to  the  law  what  the  law  renders  to 
him,  viz.,  domination  and  command,  for  tvhere 
the  will  and  not  the  law  commands,  there  is 
no  king.) 

R^x  non  debet  Judicare  sed  secundum  legem, 
Jenk*  Cent.  9. — (The  king  ought  to  govern 
only  according  to  law.) 

Rex  non  potest  faliere,  nee/aUi.  Jenk.Cent. 
48. — (The  king  is  not  able  to  deceive,  nor  be 
deceived.) 

Rex  nunquam  mori/tfr.*— (The  king  never  dies.) 

Rex  preesumitur  habere  omnia  jura  in  serinio 
pectoris  sui.  Co.  Lit.  99.-^ (The  king  is  pre- 
sumed to  have  all  the  laws  in  the  recess  of 
his  own  breast.) 

Rex  prosequi  in  judicis  potest  in  gud  curid  sibi 
visum  fuerit.  Jenk.  Cent.^'(Tbe  king  can 
proceed  to  judgment  in  whatever  court  he 
pleases.) 

Rejt  quod  injuttum  est  facere  non  potest. 
Jenk.  Cent.  9. — (The  king  cannot  do  what 
is  unjust.) 

Rejp  semper  pretsumitur  attendere  ardua  regni 


pro  bono  publico  omnium.  4  Co.  56.— (The 
king  is  always  presumed  to  attend  to  the 
difficulties  of  ihe  realm,  fur  the  public  good 
of  all.) 

Rex  summus  dominus  suprn  omnes.  2  Inst.  501. 
*— (The  kintr  is  the  great  lord  over  all.) 

Rex  tuetur  legem  et  /ex  tuetur  jus.  Co.  Lit. 
130. — (The  king  protects  the  law,  and  the 
law  protects  right.) 

RHANDIR.  a  part  in  the  division  of  Wales 
before  the  (voiiqiiest:  every  township  cum- 
prchended  four  gavrls,  and  every  j^avel  had 
tour  rhandirs,  aud  four  houses  or  tenements 
constituted  every  rhandir.  Taylor*s  Hist, 
Gav.  69. 

RIAL  \reale.  Span,,  royal  money],  a  piece  of 
gold  lO'u  currrut  for  IO5.  in  the  reign  of 
Henrj'  VI.,  at  which  time  there  were  half 
rials  and  qiurter  ri<ds,  or  rial  farthings.  In 
the  beginning  of  Queen  Elizabetii's  reign, 
golden  rials  were  coined  at  \bs.  a  piece ;  and 
ill  James  I.  there  were  rose  rials  of  gold  at 
3O5.,  and  spur  rials  at  15s.  Lowndes*  Essay 
on  Coins,  38. 

RIBAND,  a  rogue,  vagrant,  whoremonger;  a 
person  given  to  all  manner  of  wickedness. 

RIDER,  an  inserte<i  leaf;  an  additional  clause 
to  a  bill  passing  through  Parliament. 

RIDEfiUROLL,  a  schedule  or  small  piece  of 
parchment,  often  added  to  some  part  of  a 
roll,  record,  or  act  of  Parliament. 

RIDING  ARMED.  The  oflFence  of  riding  or 
going  armed  with  dangerous  or  unusual 
weapons,  is  a  misdemeanor,  tending  to  dis- 
turb the  public  peace  by  terrifying  the  good 
people  of  the  land.    4  Siep.  Com.  281. 

RIDING  CLERK,  one  ot  the  six  clerks  in 
Chancery,  %vho,  in  his  turn,  for  one  year, 
kept  the  controlment  books  of  all  grants 
that  pa»8  the  Great  Seal.  The  six  clerks 
are  abolished. 

RIDINGS  [corrupted  from  trithings],  the 
names  of  the  parts  or  divisions  of  Yorkshire, 
which  are  three,  viz..  East  Riding,  North 
Riding,  and  West  Riding. 

RIENS  ARREAR,  a  plea  used  in  an  action  of 
debt  for  arrearages  of  account,  whereby  the 
defendant  alleges  that  there  is  nothing  in 
arrear. 

RIENS  PASSE  PER  LE  FAIT  (nothing 
passes  by  the  deed),  the  form  of  an  exception 
taken  in  some  oases  to  an  action  on  a  deed. 

RIENS  PER  DESCENT  (nothing  by  descent), 
the  plea  of  an  heir  where  he  is  sued  for  bis 
ancestor's  debts,  and  has  no  land  from  him 
bv  descent  or  assets  in  his  hands.  3  Cro.  151. 

RifiR  or  REER-COUN TY  Iretro-comitatus}, 
close  county,  in  opposition  to  open  county. 
It  appears  to  be  some  public  place  which  the 
sheritf  appoints  for  the  receipt  of  the  king's 
money  after  the  end  of  the  county  court. 
Fleta  says  it  is  dies  crastinus  post  comitatum, 
Encyc,  Lond. 

RIFFLARE  [riefe,  Sax.],  to  take  away  any 
thing  by  force. 

RIGHT  [recht.  Germ,  and  Tent.,  ritlo,  Ital., 
rectus,  Lat.  The  application  of  the  same 
word  to  denote  n  strnight  line  and  moral 
rectitude  f/  conduct,  has  obtained  in  every 
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lttB|(aai|;e  I  know.  DugM  StetearCL  ia  Us 
prioaitive  sense,  that  which  the  law  direcU : 
in  popular  acceptation,  that  which  is  so 
directed  for  the  protection  and  advantai^e  of 
an  individual,  is  said  to  be  his  righL  1  Stark, 
Evld,  1,  n.  0>), 

RIGHT,  wrU  of^  the  highest  writ  in  the  law, 
souietimea  called,  to  distinguish  it  frotn 
others  of  the  droitural  class,  the  writ  of 
right  proper.  Abolished  by  3  ^  4  fFm.  IF,, 
c,  27. 

RIGHT  CLOSE,  writ  of,  an  abolished  writ 
which  lay  for  tenants  in  ancient  demesne, 
and  others  of  a  similar  nature,  to  try  the 
right  of  their  lands  and  tenements  in  the 
court  of  the  lord  exclusively. 

RIGHT  IN  COURT.    See  Rectus  in  Curia. 

RIGHTS,  bill  of.    See  Bill  of  Rights. 

BIGHTS,  petition  ^  a  parliamentary  declara- 
tion of  the  liberties  of  the  people,  assented 
to  by  Charles  I.  in  the  beginning  of  bis  reign. 

RIOT,  a  tumultuous  disturbance  of  the  peace 
by  three  persons  or  more,  assembling  of  their 
own  authority,  with  an  intent  mutually  to  assist 
que  another  against  any  who  shall  oppose 
them  in  the  execution  of  some  enterprise  of 
a  private  nature,  and  afterwards  actually 
executing  the  same  in  a  violent  and  turbu- 
lent manner  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  law- 
ful or  unlawful.  The  punishment  for  riots 
not  falling  under  the  predicament  expressed 
in  the  Riot  Act,  is  fine  and  imprisonment,  to 
wjiich  hard  labour  may,  by  3  Geo.  IV.,  c. 
114,  be  superadded. 

As  to  nots  at  elections,  see  2  Wm.  IV., 
c.  45,  §  70. 

RIOT  AOt,  1  Geo.  I.,  st.  2,  c.  5,  amended,  as 
to  puniahaaent,  by  7  Wm.  IV.  and  1  Vict., 
e.  91. 

RIOTOUS  ASSEMBLING.  If  twelve  or 
more  persona  assemble  unlawfully,  to  the 
disturbance  of  the  peace,  and  do  not  dis- 
perse after  proclamation,  they  are  felons. 
See  Riot  Act. 

RIOTOUSLY  DEMOLISHING  BUILD- 
INGS  or  MACHINERY.  By  7  &  8 
Geo.  IV.,  c.  30,  §  8,  amended^  as  to  punish- 
ment, by  4  &  5  Vict.,  c.  56,  §  2,  explained 
by  6  &  7  Vict.,  c.  10,  if-  any  persons  riot- 
ously and  tumultuously  assemble  together 
to  the  disturbance  of  tlie  public  peace,  shall 
unlawfully  and  with  force  demolish,  pull 
down,  or  destroy,  or  begin  to  demolish  pull 
down,  or  destroy  any  church  or  chapel,  or 
any  boose,  or  other  such  buildings  or 
machinery  as  in  the  act  roeationed,  every 
such  offender  shall  be  guilty  of  felony,  ami 
may  be  transported  for  life,  qr  any  term 
not  less  than  seven  vears,  or  imprisoned, 
with  or.  without  hard  labour,  for  any  term 
not  more  than  three  years. 

By  7  &  8  Geo.  IV.,  c.  31,  §  33,  if  a«y 
churcli  or  chapel,  house,  or  such  boiklings^ 
or  machinery  as  in  the  act  menttontfd^  shall 
be  feloniously  demolished^  wholly  or,  in  part, 
by  persons  riotonslv  and  tumnltuously 
assembled  together,  the  inhabitants  of  the 
hundred  shall  be  liable  to  yield  fall  com- 


ptosadon^  provided  thai  the  personi  dsmni- 
fied,  or  sucu  of  them  at  have  knowtedte  of 
the  circumstaaces,  or  the  servants  who  bad 
the  care  of  the  property,  shall»  within  leva 
days,  go  before  some  justice  of  the  pesce, 
residing  near  and  having  jorisdiction,  sad 
state  upon  oath  the  names  of  the  offeaden, 
if  known,  and  submit  to  examination  tooiA- 
ing  the  circumstances,  and  become  boasd 
by  recognizance  to  prosecute  ;  and  protrided 
also,  that  any  action  against  the  hundred  be 
commenced  within  three  calendar  montk 
after  the  offence.  The  time  is  estended  to 
two  years.    64-6  He/.,  c.  97,  §  5. 

RIPARIA,  a  river,  or  water  running  betweca 
the  banks. 

RIKTOWELL,  a.  gmtmty  or  reward  pvea  t<^ 
tenanU  after  they  liad  reaped  their  toid^s 
corn. 

RIVAGE  or  RIVAGIUM ,  a  toll  ancieotlr  iwd 
to  the  Crown  on  some  rivers  for  the  psssage 
of  boats  or  vessels  therein. 

RIVBARE,  to  have  the  liberty  of  a  rirer  for 
fishing  and  fowling. 

RIVERH,  iN/KrtV«  to,  common  nuittocei. 
7*8  Geo.  IF.,  c.  30,  §  12. 

RIXATRIX  COMMUNIS,  a  common  koM. 
4  Step.  Com.  300. 

ROBBERY,  the  unlawful  and  forcible  tsLiar. 
from  the  person  of  another,  of  goods  or 
money,  to  any  value,  by  violence  or  potting 
him  in  fear. 

L  There  must  be  an  unlawful  taking, 
otherwise  it  is  no  robbery. 

2.  It  is  immaterial  of  what  value  the  thing 
taken  is :  a  penny,  as  well  as  a  poaod,tluf 
forcibly  extorted,  makes  a  robbery. 

3.  The  taking  must  be  by  force  or  s  pre- 
vious putting  in  fear,  which  makes  the 
violation  of  the  person  more  atrodou  thto 
privately  stealing.  For,  according  to  the 
civil  law  mhjumfjui  vi  rapuit^fur  mprtwr 
eue  videtur.  This  previous  violence  or 
putting  in  fear  is  the  criterion  that  dw- 
tinguishes  robbery  from  other  larcenies  ^ 
St  a).  Com.  165.  ,    ,  ,. 

ROBERDSMAN  or  ROBERTSMAN,aboM 
and  stout  robber  or  night-thief,  so  csued 
from  Robin  Hood,  the  famous  robber,  bot 
perhaps  a  corruption  of  robber* i-mon. 

R0BE8,  nmter  qfthe.  an  officer  of  the  bome^ 
hold,  who  has  the  orderiaf?  of  the  soverapri 
robes.  He  has  several  officers  under  h», 
as  a  clerk  of  the  robea.  a  yeoman,  three 
tfdookt,  a  page,  a  brasher,  fiirner,  8Mjpi|«JJ> 
laundress,  starcher,  and  standing  wiwrooe 
keepers,  at  St*  Jasnes's,  Windsor  Cisile. 
Hampton  Court,  &c.  There  is  also  a  idb- 
tress  of  the  robes  and  two  keepen  of  tiic 
robes»  .  i# 

ROD,  a  measure  of  sixteen  feet  and  a  htir 

lone,  otherwise  called  a  perch.  ^. 

ROD  KNIGHTS,  certain  servitois  who  WO 
thdr  land  by  serving  their  kurds  on  hon^ 
back.  .  . 

ROGATION  WEEK  {rog^»i»  ^^JTJ 
peUtioDing  God  J,  the  second  week  beioK 
Whit  Sunday ;  thus  called  from  three  i»«» 
observed  t|ier«ifi»  the  MondaivTiKs^'  *** 
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Wedneaday,  called  rogatiort  diyi,  fpeeauie  of 
the  ejEtraordiDary  prayers  and  processions 
theo  made  fot  the  fruUt  of  the  eart^,  ur  as 
m  preparation  for  the  devotion  of  Holy 
Thursday. 

Eog'aihnes,  qutrHhnei^  ei  poiHhnei  dchent 
ease  nmpileei.  Hob.  !•! d.^(Demands,  ques- 
tions, and  positions,  onifUt  to  he  simple.) 

ROCiUE  [HomoTooke  pronounces  it  the  past 
participle  of  the  Ssxon  wriffttn,  and  means 
covered,  cioaked.  Dh.  of  Parley,  IL,  2-27. 
Ro|^ue«  hi  otH*  old  books  are  "  sturdy 
1*eggar8."  This  is  the  earliest  acceptation 
of  the  #o!»d.  I  conceive  it  therefore  to 
d^aeend  froM  rhe  Dutch  ptat^gen,  to  go  a 
betn^in^r,  whence  our  prog,  writteri  al«o 
proguCf  a  word  of  Imd  mestoln^;  and  thence, 
omittiti|r  p,  the  «rord  befote  us.  Todd],  a 
wanderin)^  Ueg^,  mgrvLtit,  vaj^iiboiid.  dee 
VaokaHct. 

ROGU8,  a  ftttieral  pWc ;  a  great  fire  tvhei'ein 
dead  bodies  wei^  burned;  or  a  pile  of  ivood. 
Cktttt,  5  Hen.  IIL 

ROI«Ly  ar  schedule  of  parclraient  tfmt  may  be 
turned  up  with  the  hafid  in  tbe  form  of  a 
pipe.  All  pleading,  memorials,  and  acts  of 
cottrt  aore  entered  on  rolla,  and  filed  with  the 
proper  oflBcers,  and  theff  they  become  the 
recorda  of  tifte  court. 

ROLL  OF  COURT,  the  court  roll  in  amanor, 
wherein  the  business  of  the  court,  the  ad- 
miDistratioiia,  titrrenders,  names,  rents,  and 
services  of  the  tenants  are  copied  and  enrolled. 

ROfiLS,  nmsteroft%T,  See  BfASTBit  or  the 
Rolls. 

ROLLS  OFPICnE  OF  tfWE  CHANCERY,  an 
office  in  Chancery  Lane,  London,  which 
contains  roltt  axxit  records  of  the  Hif(h 
Court  of  Chancery,  the  master  whereof  is 
the  second  person  in  the  Chancery,  &c. 
The  R0H4  Court  is  here  held  when  the 
Mnsfer  of  the  Rolfs  sits  dining  vaeatiolk. 

Thh  house  ur  office  was  anciently  called, 
Domus  Comfersontm,  as  b(<1ng  appointed,  by 
Kin^  Henry  IIL,  for  the  txse  Ot  converted 
Jews,  but  their  rrref^vlarities  occasioned 
King^  Edward  H.  to  expef  them  thence, 
upon  which  the  place  w^s  deputed  for  the 
custody  of  the  foV^,    Bncye,  L<md, 

ROLLS  OF  THE  EXCHEQUER,  there  are 
several  in  this  court  rehttia^  to  the  revenue 
of  the  cootrtry. 

ROLLS  OF  PARLFAMENT,  the  manuicript 
registers  of  (he  ptoceedinfi^s  of  our  old  Par- 
liament; in  these  rolls  are  likewise  a  great 
many  d'eeiBtons  of  difficult  points  of  law, 
which  were  frequently,  hi  former^  timer, 
referred  to  the  determination  of*  this 
rapreme  court  by  the  Jndgev  of  both 
benches,  f^c. 

ROLLS  OF  THE  TEMTPLE.  In  th^  two 
Templet^  is  a  roll  called  the  caAves^head  roll, 
whereto  every  bencher,  barriater,  and  student 
18  taxed  yeaiiy;  aAso.  tneala  td  the  cook  and 
other  omcers  of  the  housea,  in^  consideration 
of  a  dimierof  C8lve9-head  pfdvlded  inmster  ^ 
Tertn.    Oriff.  Jurid.  199. 

ROWAN  CATHOLICS,  rtUefttf.  There  arc 
sevend  statutes  upon  this  sul^jetf*  the  prin- 


cipal of  whfih  are,  10  fico.  i V.,  c.  7 ;  2^3 

Wm.  IV.,  c.  115  ;  7  A  8  Vict.,  c.  102. 
ROMA  PEDlTi£,  pilgrims  that  travelled  id 

Rome  nn  frrot. 
ROME-SCOT   or    ftOME-PENNY,   Pettr- 

pence :  which  see. 
ROMNEY  MARSH,  a  tract  of  land  ra  Kent, 

fifoverned  by  certain  ancient  and  equitable 

mws  of  sewers,  from  which  commissioners 

of  sewer*  mny  receive  fi^ht  and  direction. 

4  Inst  276. 
ROOD  or  HOLV  R00f>.  holy  cr6s8. 
ROOD  OF  LAND,  the  fourth  part  of  an  acra 

in  square  measure,  or  1210  square  yards. 
ROPE-DANCER^,  public  nuisance,  and  may, 

upon  indictment,  l»e  suppressed  ahd  fined. 

I  ffawk.  P.  a  75,  i  6. 

ROULETPE    ASD    ROLY    POLY.      See 

OXmiKq. 
ROS,  a  kind  of  rushes,  which  some  tenants 
were  ohli^red  by  their  tenure  (0  furnish  their 
lords  withal. 
ROSLAND,  heathy  ground  or  ground  full  of 
Kng;   also,  watery  and  moorish  land.      1 
fnst,  5. 
ROTHER-BEASTS.    oxen,     cows,    steers, 

heifers,  and  such  nke  horned  beasts. 
ROTULUS  WINTONIifi  (the  roll  of  Wintoii), 
an  exact  survey  of  all  Ens^land,  made  bv 
Alfred,  not  unlike  that  of  Domesday;  and  it 
was  so  calTed  for  that  it  was  kept  at  Win- 
chester, amonff  other  records  of  the  kin|;. 
dom ;    but  this  roll,  time  has  destroyed. 
higtilpt,  HUt.  516. 
ROUT,  a  disturbance  of  the  peace  by  persons 
assemblinsf  tofrether  with  an  intention  to  do 
a  thinj(,  which,  if  it  be  executed,  WiH  make 
them  rioters,  and  actually  making  a  motion 
towards  the  execution  thereof. 
ROYAL  BURGHS,  incorporations  in  Scot- 
land,  created  by  royal  charter,  giving  juris- 
diction to   the   magistrates  witliin  certain 
bounds,   and  vesting  certain  privileges  in. 
the  inhabitants  and  burgesses.    A  burgh  is 
called  a  royal  burgh  if  it  hold  of  the  Crown ; 
if  it  hold  of  a  subject  it  is  termed  a  burgh 
of  barony.    3  &  4  Wm.  IV.,  c.  46;  3 &4 
Wm.  IV.,  c.  77,  explained  by  4  &  5  Wm. 
IV..  c.  87. 
ROYALTIES,  regaliifes,  royal  property. 
Boy  est  Coriginal  de  tauit  franckiies,    Keilw. 
138.— (The  kuig  is  the  original  of  all  fran- 
chises.) 
Roy  H*ett  lie  per  aicun  statute  ^  it  n9  goU  es^ 
prenni^nt  noeme,    Jenk.  Cent.  307. — (The 
king  is  not  bound  by  a  statute,  unless  ex- 
pressly named.) 
Jtoy  poet  dispenser  ote  malum  prohibitum, 
mai«  nofi  malum  per  se.  Ibid.— <The  king  can 
grant  a  dispensation  for  a  prohibited  evil,  but 
not  for  a  thing  criminal  in  itself.) 
RUBRIC,  directions  printed  in  books  of  law 
and  in  prayer-books,  so  tenned  because  they 
were  originally  distinguished  by  being  ia  red 
ink. 
RUBRIC  OF  A  STATUTE,  \K\  tide,  which 
was  anciently  printed  in  red  letters.     It 
serves  to  shew  the  object  of  the  legislature, 
and  thence  affords  the  means  of  interpreting 
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.  the  body  of  tbe  act.    Hence  the  phrase  of 

an  argument,  c^  rubra  ad  nigrum. 
RUBRICAS,    consiitutions  of    the    church, 
founded  upon  the  statutes  of  uniformity  and 
public  prayer,  viz.,  5^6  Edwd.  VI.,  c.  1 ; 
1  Eliz.,  c.  2 ;  13  &  14  Car.  IL,  c.  4. 
RUDMAS-DAY     [rode.    Sax.,     cross    and 
mass-day],    the  (east  of   the  holy   cross; 
there  are  two  of  these  feasts,    one  on  the 
third  of  May,  the  invention  of  the  cross, 
and  the  other  on  the  fourteenth  of  Septem- 
ber, called  holy  rood-day,  the  exaltation  of 
the  cross. 
RULES,  orders  regolatioE^  the  practice  of  the 
courts,  or  orders  made  between  parties  to  an 
action  or  suit. 

At  common  law,  rules  on  the  plea  side  of 
the  courts  are  common,  being  obtained  from 
the  master,  without  any  assistance  of  coun- 
.  sel ;  or  ipeciai,  obtained  through  means  of 
that  assistance. 
Those  granted  upon  motion  by  counsel 
•  may  be  classed  under  the  following  heads : 
Ist.  Those  which  are  granted  upon  the 
motion  paper,  being  merely  signed  by  counsel 
without  any  motion  being  actually  made  in 
court.  '  2ndly.  Those  which  are  considered 
80  much  as  a  matter  of  course,  that  the 
grounds  of  the  motion  are  not  particularized 
by  counsel,  and  where,  in  some  instances, 
counsel  may  band  the  motion  paper  to  one 
of  the  masters,  without  making  the  motion 
vivS  voce;  and,  3rdly.  Those  which  are 
granted  upon  the  grounds  of  the  motion 
being  particularized  by  counsel. 

The  first  class  of  the  above  rules  are  abso- 
lute in  the  first  instance ;  the  second  and 
third  are  either  absolute  in  tbe  first  instance, 
or  rules  to  show  cause,  commonly  called 
rules  .  nisi,  which  are  made  absolute  after 
service,  unless  good  cause  shown  to  the  con- 
trary. 

The  following  rules  are  obtained  upon  a 
judge's  fiat,  without  motion  of  counsel  :— 
That  an  infant  be  admitted  to  sue  by 
prockein  amy  or  guardian. 

That  an  infant  be  admitted  to  defend  by 
guardian. 
That  plaintiff  may  sue  Informd pauperis. 
To  discharge  a  prisoner,  upon  bail  being 
justified  in  vacation. 

For  a  diitringas  in  non-bailable  actions 
in  vacation. 
To  change  the  venue  in  vacation. 
To  plead  several  matters,  not  enume- 
rated in  the  rule  T.  T.,  1  Wm.  IV. 
To  compute  in  vacation. 
For  leave  to  sign  judgment  on  a  scire 
/acias,  where  defendant  was  not  sum- 
moned. 

That  a  writ  of  enquiry  be  executed  be* 
fore  a  judge  at  Nisi  Prius, 

For  making  a  submission  to  arbitration 
a  rule  of  court. 

The  following  rules  are  obtained  from  the 
master  upon  a  prmcipe : — 
Rule  to  plead  generally. 
To  pleaa  in  scire  facias. 
To  avow  in  replevin.   , 

\ 


For  a  view. 

To  appear  to  a  scire  facias. 
For  judgment  on  demurrer. 
For  judgment  on  nul  tiel  record. 
For  judgment  on  scire  f ados. 
For  judgment  in  error. 
The  following  rules  are  obtained  <tirectlj 
from  the  master,  without  a  pracipe.-^ 
Rule  to  declare  in  replevin. 
To  appear  in  replevin. 
To  reply,  rejoin,  surrejoin,  &c. 
That  the  defendant  produce  the  record 
annul  liel  record. 

To  return  the  certiorari  in  error  to  the 
Court  of  Queen's    Bench  or  Cooiiboq 
Pleas. 
For  better  bail  in  error. 
To  return   the  certiorari  in  error  to 
the  Exchequer  Chamber. 
The  following  is  a  list  of  most  of  the  tide 
bar  rules,  which  are  had  of  the  Masien  speo 
tkprtecipe  or  memoraudum :— - 

Rule  that  the  sheriff  return  the  writ. 
That  the  sheriff  bring  in  the  body. 
For  time  to  declare. 
For  special  imparlance. 
For  leave  to  pay  money  into  court  ooder 
3&4Wm.  IV:,  c,42,  §21. 

For  leave  to  discontinue  before  verdict, 
&c. 

To  be  present  at  the  taxing  of  costs, 
unless  where  notice  of  taxation  is  required 
to  be  given. 

For  a  scire  facias  to  revive  a  judponi 
more  than  seven  years  old,  and  not  ten. 
For  the  marshal  or  warden  to  acknow- 
ledge the  defendant  in  his  custody. 

The  consent  rule  in  ejectment. 
The  following  is  a  list  of  the  pkas  which 
may  be  pleaded  together,  or  any  two  or  more 
of  them,  under  the  rule  Trinity  Term,  1 
Wm.  1V.«  obtained  from  the  Masters  apos 
the  engrossment  of  the  pleas,  or  draft  or 
copy  thereof:— 
^011  assumpsit. 
Nunquam  tndebitaius, 
Non  detinet,  with  or  without  a  pies  of 
tender  as  to  part. 
Statute  of  Limitadona. 
Set-off. 

Bankruptcy  of  defendant. 
Discharge  under  an  insolvent  act 
Plen^  administravit, 
Pleni  administravit  prteter. 
Infancy. 

Coverture.     Chit,  Arch.  Proe,  IIW- 
RULE  IN  SHELLEY'S  CASE.    See  Saw 

let's  Cask. 
RUNCARIA,  land  full  of  brambles  andbrian. 

1  Inst.  5,  a, 
RUNCILUS,  RUNCINUS,    a    load-hone, 

sumpter-horse,  cart-horse.    Coioetf. 
RUNDLET  or  RUNLET,  a  measure  of  mae, 
oU,  &c.,  containing  eighteen  galloai  ssd  ■ 
half.    I  R.  in.,  c.  13, 
RUNNING-DAYS.    See  Lat  Days. 
RUNRIG  LANDS.  In  Scotland,  lands  when 
the  ridges  of  a  field  belong  iltmstelr » 
different  proprieton.    Anciently,  this  w 
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of  possession  was  advantageous  in  giving  an 
united  interest  to  tenants  to  resist  inroads. 
By  the  Act  1695,  c.  23,  a  division  of  these 
lands  ivas  authorised,  with  tlie  exception  of 
lands  belonging  to  <H>rporation8. 

RUPl'ARII  or  RUTTARII,  soldiers,  or  rather 
robbers. 

RUPTURA,  arable  land  or  ground  brolce  tip. 

RURAL  DEANERY,  the  circuit  of  the 
archdeacons  and  rural  deen«'  jurisdiction : 
every  rural  deanery  is  divided  into  parishes. 

RURAL  DEANS,  very  ancient  oflBcers  of  the 
church,  but  almost  grown  out  of  use,  though 
their  deaneries  still  subsist  as  an  ecclesiaitical 
division  of  the  diocese  or  archdeaconry. 
They  seem  to  have  been  deputies  of  the 
bishop,  planted  all  round  his  diucese,  the 
better  to  inspect  the  conduct  of  the  parochial 
clergy,  to  inquire  into  and  report  dilapiila- 
tions,  and  to  examine  the  candidates  for 
confirmation,  and  armed,  in  minuter  matters, 
with  an  inferior  deirree  of  judicial  and  coer- 
cive authority.    3  Step,  Com,  69. 

RUSTICI,  churls,  elo  vns,  or  inferior  country 
tenants,  who  held  cottages  and  lands  by  the 
8#^rvices  of  ploughing,  and  other  laboura  of 
agricnltore,  for  the  lord.  The  laud  of  such 
ignoble  tenure  was  called  by  the  Saxons 
ffafaUand,M  afterwards  socage  tenure,  and 
was  sometimes  distinguished  by  the  name  of 
terra  rustieorum.    Paroch,  Antiq.  136. 

RYOT,  a  renter  of  laud  in  Hindustan. 


S 

SABBATH,  profanation  of,  commonly,  but 
improperly,  called  Sabbath  breaking,  an  of- 
fence against  religion ;  for  it  is  deemed  to 
he  a  violation  of  the  divine  law,  both  un<ler 
the  old  and  new  dispensations,  and  is  in  fact 
a  notorious  indecency  and  scandal.  It  is 
therefore  punished  by  various  statutes.  4 
Step.  Com.  239. 

SABBATUM,  the  Sabbath;  also,  peace. 
Domesday, 

SABBULONARIUM,  a  gravel  pit,  or  liberty 
to  dig  gravel  and  san^ ;  also,  money  paid 
for  the  same. 

SAC,  the  privilege  enjoyed  by  a  lord  of  a 
manor,  of  holding  courts,  trying  causes,  and 
imposing  fines. 

SAC  A,  cause,  sake. 

SACABURTH,  SACABERE,  SAKABERE. 
He  that  is  robbed,  or  by  theft  deprived  of 
his  money  or  goods,  and  puts  in  surety  to 
prosecute  the  felon  with  fresh  suit.  The 
Scots  term  it  sikerborgh.    Spelm, 

5ACCULARII,  cut-purses.    Roman  Term. 

SACCUS  CUM  BROCHIA,  a  service  or 
tenure  of  finding  a  sack  and  a  broach  (pit- 
cher) to  the  sovereign  for  the  use  of  the 
army.    Bract.  L  2,  c.  16. 

SACRaM£NT,  reviling  the,  an  indecent  and 
arrogant  crime  against  religion,  punished 
by  fine  and  imprisonment.  1  Edw.  VL,  c.  1 ; 
1  Eiiz.,  c.  1 ;  1  EUz.,  c.  2. 

SACRA MENTUM,  an  oath. 

Sacramentuotf  h  sacra  et  menle,  quia  jurare  est 


Deum  in  testem  vocare,  et  est  actus  divini 
eultus.  3  Inst.  165. — (An  oath,  **  sacra  men' 
turn,"  so  called  from  sacra,  sacred,   and 
mente,  with  a  mind,  because  to  swear  is  to 
call  God  as  a  witness,  and  is  an  act  of  divine 
worship.) 
Sacramentum  hahet  in  se  tres  comites,  veritatem, 
justitiam  et  judicium  :  Veritas  halenda  est  in 
jurato,  justitia  et  judicium  injudice,    3  Inst. 
160. — (An  oath  has  in  it  three  component 
parts,  truth,  justice,  and  judgment :  truth  is 
requisite  in  the  party  swearin^r,  justice  and 
judgment  in  tlie  Judge  administering  the 
oatb.) 
Sacramentum  si  fatuum  fuerit,  licet  falsum, 
tamen  non  committit  perjurium.  2  Inst.  167* 
— (A  foolish  oatli,  though  false,  makes  not 
perjury.) 
SACRILEGE,  larcenv  from  a  church. 

By  7  &  8  Geo.  IV.,  c.  29,  %  10,  amended, 
as  to  punishment,  hv  6  &  6  Wm.  iV.,  c.  81, 
and  6  &  7  Wm.  iV.,  c.  4,  if  any  person 
shall  break  and  enter  any  church  or  chapel, 
and  shall  steal  therein  any  chattel,  or,  having 
stolen  any  chattel  in  any  church  or  chapel, 
shall  break  out  of  the  same,  he  shall  be 
transported  for  life,  or  not  less  than  seven 
years,  or  imprisoned  for  not  more  than  three 
years,  with  hard  labour  and  solitary  con- 
finement, at  the  discretion  of  the  court  or 
Judge,  during  the  period  of  inoprii onment. 
Saerilegus  omnium  pradvnum  cupiditatem  et 
scelera  superat,  4  Co,  106. — (Sacrilege 
transcends  the  cupidity  and  mckedness  of 
all  other  thefU.) 
SACRISTA,  a  sexton,  anciently  called  sager^ 

son  or  sagiston. 
SADBERGE,  a  denomination  of  part  of  the 

county  palatine  of  Durham.     Camd.  Brit. 
S.4i^MEND,  an  umpire,  arbitrator.   /4nc.  fast. 

Eng. 
Stepenumero  uhi  proprietan  verbornm  attendi' 
tur  tensus  veriintis  amittitur,     /  Co.  27.— 
(Many  a  time  where  the  propriety  of  words 
is    attended  to,  the  meaning   of  truth  is 
last.) 
Seepe  viatorem  nova  non  vetus  orhita  fallit. 
4  Inst.  34. — (.A  new  road,  not  an  old  one, 
often  deceives  the  traveller.) 
SAFE-CONDUCT,  convoy;  guard  through 
an  enemy's  country.    It  is  a  prerogative  of 
the  Crown  to  gram  safe 'Conducts. 
SAFE-GUARD,  a  protection  of  the  Crown 
to  one  who  is  a  stranger,  that  fears  violence 
from  some  of  its  subjects,  for  seeking  his 
right  by  course  of  law.     Reg.  Orig.  26. 
SAFE-PLEDGE,  a  surety  appointed  for  one*s 

app'^arance  at  a  day  assigned.     Bract.  I.  4. 
SAGAMAN,  a  tale-teller  ;  secret  accuser. 
SAGIBARO,  SACHBARO.  a  judge.     Leg. 

JwB,  c.  6. 
SAID,  aforesaid. 

SAINT  MARTIN  LE  GRAND,  court  of,  the 
chief  of  the  several  courts  in  London  are 
the  sheriffs'  courts,  holden  before  their 
steward  or  Judge,  from  which  a  writ  of 
error  lies  to  the  court  of  hustings,  before 
the  mayor,  recorder,  and  sherifls ;  and  from 
thence  to  justices  appointed  by  the  royal 
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CQm.milsiop,  wl^o  used  to  sit  10  the  Church 
of  St.  AUrtu)  le  Grand  \  and  from  the  jud2(- 
loent  of  those  jusiu-es  a  writ  of  error  lira 
immediately  to  the  House  of  Londop.  F.  N, 
a  32. 
SAIO  [sagol,  Sax.«  a  staflf],  a  tipistaff  or  Ser- 
jeant at  arms. 
SALAPINB,  a  tax  imposed  in  Eni^land  and 
France,  in  1188,  i>y  Pope  Innocent  III.,  to 
raise  a  fund  for  the  crusade  undertaken  by 
our   Hichard    I.   and  Pliilip  Augustus  of 
France,  against  Saladin,  Sultan  of  6gypt, 
then  fiO\ng  to  besiege  Jeruealeiq. 

This  tax  was  thus  laid  :— that  every  per- 
fon  nho  did  no;  enter  himself  a  crusader 
was  obliged  to  pay  a  tenth  of  his  yearly 
revenue  and  of  the  value  of  all  his  movables, 
except  hii  wearing  apparel,  books,  and 
arms. 

The  Carthusians,  Beniardiue s,  and  some 
other  religious  persons,  were  exempted  from 
the  saladiue. 

Gihbon  remarks,  that,  when  the  necessity 
fpr  this  tax  no  longer  existed,  the  church 
spill  cluQg  to  it  9&  too  lucrative  to  be  aban- 
doned,  and  thus  arose  the  robing  of  eccle- 
siastical benefices  for  the  benefit  of  the  pope 
or  other  sovereigus.  Encye,  Lond, 
SAIjARY,  a  recompence  or  consideration  msde 
to  a  person  for  his  pains  and  industry  in 
Hitother  persoi^'s  business;  also,  wages, 
stipend,  or  annual  allowance.    CowelL 

The  ancients  derive  the  word  from  9al, 
salt  (P/in.  H.fi.  xxxi.  41) »  the  most  neces- 
sary thing  to  support  human  life  being  thus 
mentioned  as  a  representative  for  all  others. 
Salarium,  therefore,  composed  all  the  pro 
visions  with  which  the  Roman  officers  were 
supplied,  as  well  as  their  pay  In  money.  In 
the  time  of  the  republic,  the  name  salarwm 
does  not  appear  to  have  been  used ;  it  was 
Augustus  who,,  in  order  to  place  the  gover- 
nors of  provinces  and  other  military  officers 
in  a  greater  state  of  dependence,  gave  sala- 
ries to  them,  or  certain  sums  of  mone)\  to 
which  afterwards  various  supplies  in  land 
were  added.  Smith* $  Diet,  o/Antiq, 
SALE,  the  act  of  selling. 
i^ALlC  or  SALIQUE  [kx  sa/tca],  an  ancient 
and  fundamental  law  of  the  kingdom  of 
France,  usually  supposed  to  have  been  made 
by  Pharamond,  or  ai  least  by  Clovis,  in  virtue 
of  tvh\ch  males  only  are  to  inherit. 

Some^  as  Postellus,  will  have  it  to  have 
been  culled  Salic,  q.  d»,  Gallic,  because  pecu- 
liar to  the  Gauls.  Cenal  takes  the  reason 
to  be,  that  the  law  was  only  ordained  for 
the  royal  salks  or  palaces.  Fer.  Montanus 
insists  it  was  because  Phi^amond  was  at 
first  called  Salicus ;  others,  with  the  Abbot 
of  Usperg,  derive  its  name  from  Salogast, 
Fharamond's  principal  minister;  and  others 
from  the  freouent  repetition  of  the  words 
$i  aUqua,  at  the  beginning  of  the  articles. 
The  most  probable  opinion  is  that  which 
derives  the  word  from  the  ancient  Franks, 
who  were  called  Sali,  SaUci,  ancl  Salinge,  on 
nccount  of  the  Sida,  a  river  of  ancient  Ger^ 
n^ny.    Bouterone  gives  another  plau&ible 


origin  to  the  word :  )ie  say^  it  comes  (rpin 
the  vord  salich,  which,  in  the  old  TeotoDk 
language,  signified  sajutary  ;  and  that  the 
French  in  this  law  imitated  the  policy  of  the 
ancient  Romans,  who  made  salutary  Uks, 
which  the  magistrates  were  to  have  lieftre 
them  when  they  administered  Justice.  This 
he  confirms  by  a  curious  figure  takes  ettt  of 
the  Notitia  Imperii,  where  the  ix»ok  is  r^ 
presented  covered  with  gold,  with  the  is- 
acription,  le^fes  saiutaria. 

It  h  a  popular  error  to  aoppoae  thai  tk 
SalijC  law  was  established  purely  on  accosot 
of  the  succession  to  the  Crown,  since  itu- 
tendi  to  private  persons  as  much  as  tboicof 
tbe  royal  family. 

The  Sialic  kw  bad  not  in  view  a  prefereiice 
of  one  sex  to  the  other,  much  less  bad  it  1 
regard  to  the  perpetniiy  of  n  family,  a  ussk, 
or  the  succession  of  land.  It  waspurelri 
law  of  economy  which  gave  the  house,  ia4 
the  land  depeiidept  on  the  house,  to  ike 
males  who  should  dwell  in  it,  and  to  whom 
it  consequently  was  of  most  service. 

In  proof  of  this,  the  title  of  allodia]  lands 
of  the  Sdlic  law  is  subscribed  :*- 

1.  If  a  man  die  without  iasiic,  his  father 
or  mother  shall  succeed  bioi- 

2.  If  he  have  neithr  r  father  nor  mother,  bit 
brother  or  sister  shall  succeed  him. 

3.  If  he  have  neither  brother  nor  sister, 
the  siller  of  his  mother  shall  succeed  hia. 

4.  If  his  mother  have  no  sister,  the  sitirr 
of  his  father  shall  succeed  him. 

5.  If  his  father  have  no  sister,  the  nearnt 
relation  by  the  male  shall  succeed. 

6.  Not  any  par(  of  the  Stdic  laod  shall 
pass  to  the  females,  hut  it  shall  belonf  to 
the  males,  t.  e.,  the  male  children  shall  suc- 
ceed their  father.     Encyc.  hond, 

SALT  DUTY  IN  LONDON,  a  costoui  io  the 
city  of  London  called  granage,  payable  to  the 
Lord  Mayor,  &c.,  fur  salt  brought  to  the 
port  of  London,  being  the  twentieth  part. 

SALT-SILVER,  one  penny  paid  at  the  feait 
day  of  St.  Martin,  by  the  teoapts  of  same 
manors,  as  a  commutation  for  the  service  of 
carrying  their  lord's  salt  from  market  tohu 
larder.    Parock,  Antiq.  496. 

SALTUS,  a  high  thick  wood  or  forest, 

Salui  populi  e$t  Mupremn  It 9,  13  Co.  139  — 
(1'he  health  of  the  people  is  the  first  lav.) 

Salui  ubi  mtiUi  contHiarii^  4  lost  I.-7 
(VVIiere  there  are  many  counaellon,  there  b 
aafetv  ^ 

SALUTE,  a  coin  nii»de  by  Henry  V.  after  hi« 
conouests  in  Pr^mce,  whereon  the  armfi  of 
Englaud  and  France  were  stamped  M 
quartered.    Stowe*$  CAron.  589. 

SALVAGE,  an  allo%vance  or  eompeasados 
made  to  those  by  whose  exenlons  ships  or 
goods  have  been  saved  from  the  daogeit  of 
the  seas,  fire,  pirates,  or  enemiea. 

This  was  allowed  by  the  laws  of  BMts, 
Oleron,  and  Wisby,  and  has  been  foUo«ed 
by  all  modem  maritime  states.  At  coninra 
law,  the  party  who  has  skived  the  goods  of 
another  Irom  loss  or  any  imoiineot  peril, 
hjBA  a  lien  upon  t)iein«  and  may  rctaio  tb^ 
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in  his  potsenion  till  payment  of  a  reasonable 
salvage. 

If  the  salvai^e  be  performed  at  8ea»  or 
irithio  high  or  low  water  mark,  the  Court 
of  Admiralty  has  jarisdictbn  over  tbe  sab- 
ject,  and  will  fix  the  som  to  be  paid,  and 
adjast  the  proportions,  and  take  care  of  the 
property  pendm^f  the  aoit ;  or,  if  a  sale  be 
neceisary^  direct  it  to  be  made,  and  divide 
the  proceeds  between  the  salvors  and  the 
proprietors^  according  to  equity  and  reason. 
Ana  in  fixinf^  the  rate  of  salvage,  the  court 
usually  has  regard,  not  only  to  the  labour 
and  peril  incurred  by  the  salvors,  but  also 
to  the  situation  in  wlitch  they  may  happen 
to  stand  in  respect  of  the  property  saveu,  to 
the  promptitude  and  alacrity  manifested  by 
them^  and  to  the  value  of  the  ship  and 
cai^o,  as  well  as  the  degree  of  danger  from 
which  they  were  rescued.  Sometimes  the 
court  has  allowed  as  large  a  proportion  as  a 
half  of  the  property  saved  as  salvage ;  and 
in  others,  not  more  than  a  tenth. 

The  crew  of  a  ship  are  not  entitled  to  sal- 
vage or  any  unusual  remuneration  for  the 
extraonlinary  efforts  they  mav  have  made  in 
saving  her ;  it  being  their  auty  as  well  as 
interest  to  contribute  their  utmost  upon  such 
occasions,  the  whole  of  their  possibhe  service 
being  pledged  to  the  master  and  owners. 
Neither  are  passengers  entitled  to  claim 
anything  for  the  ordinary  assistance  they 
may  have  been  able  to  afford  to  a  vessel  in 
distress.  But  a  passenger  is  not  bound  to 
remain  on  boara  a  ship  in  the  hour  of 
danger,  provided  be  can  leave  her;  and  if 
he  performs  any  extraordinaty  service,  he  is 
entitled  to  a  proportional  recompence. 
Marshall  OH  Insur,  6.  l,c.  12,  §8;  Parkan 
Insurance,  c.  8 ;  Abbott  ou  the  Law  ofShip' 
P^.p.  iii.  c.  10. 

SALVQ  \sabDo  jwre],  an  exception,  reserva- 
tion, or  excuse. 

SALVOR,  a  person  who  renders  assistance  to 
a  ship  or  vessel  In  distress,  whereby  he  be- 
comes entitled  to   a   reward.     See  Sal- 

VAOS. 

SAMPI^,  a  small  quantity  of  a  commodity  ex- 
hibited at  public  or  private  sales  as  a  speci- 
men. Where  goods  are  warehoused,  certain 
soiaH  specified  quantities  are,  by  the  regula- 
tions at  the  Custom  House,  allowed  to  be 
taken  out  as  samples  without  payment  of 

SANgTA,  the  reliques  of  the  saints,  upon 
which  oaths  were  made. 

SANCTUARy,  a  place  privileged  for  the  safe- 
guard  of  offenders'  lives,  being  founded  on 
^  law  of  mercv,  and  the  great  reverence 
Md  devotion  which  the  ptince  bears  to  the 
place  wfaereunto  he  grants  such  privilege. 

In  Scotland,  they  call  the  sanctuary  otr- 
t\oU  or  gyrthol;  the  Saxons  called  it  fiod- 
«M»^el  wd/Hdttott. 

All  privilege  of  sanetuary,  and  afbjuration 
consequent  thereon,  is  utterly  taken  aivay 
«nd  abolished,    ^l  Jae.  /.,  c.  28. 

SAND-GAVEL,  a  payment  due  to  the  lord  of 
me  manor  of  Rodley,  in  the  oounty  of 


Gloucester,  for  liberty  granted  to  the  tensntt 
to  dig  sand  for  their  common  use. 

SANE  MEMORY,  perfect  and  sound  mind 
and  memory  to  do  anv  lawful  act,  &c. 

SANOUINEM  EMERB,  a  redemption,  by 
villeins,  of  their  blood  or  tenure,  in  order  to 
become  freemen. 

SANGUIS,  the  right  or  power  which  the  chief 
lord  of  the  fee  had  to  judge  and  determine 
cases  where  blood  was  shed. 

SANIS  [o-orls,  Gk.],  a  kind  of  punishment 
among  the  Greeks,  inflicted  by  bindinir-  the 
malefactor  fast  to  a  piece  of  wood.  J^ncyc. 
Lond. 

Sapiens  mdpit  a  fine  i  et  piod  primrnn  est  t a 
inlentionef  nliimum  est  in  execattone.  10  Co. 
25. — (A  wise  man  begins  witli  the  last: 
and  what  is  first  in  intention,  is  last  in  exe- 
cution.) 

Sapiens  omnia  agit  cum  consilto.  4  Inst.  4.*- 
(A  wise  man  does  everything  advisedly.) 

Sapientia  legis  nummario  preih  non  est  atti' 
mandit.  Jenk.  Cent.  l6o. — (The  wisdom  of 
the  law  cannot  be  valued  by  money.) 

Sapientia  Jadicis  est  cogitare  tantum  sibi  esse 
premissum,  quantum  cvfnmissum  et  creditum. 
4  Inst.  163. — (The  part  of  a  wise  Judge  is 
to  consider  as  much  what  he  premises  as 
what  he  commits  and  believes.) 

SANS  NOMBRE,  common,  a  common  in 
gross,  which  is  absolutely  unlimited. 

SARDIN-TIME  [sardare,  Lat.],  the  time 
or  season  when  husbandmen  weed  their  corn. 
Cowetl, 

SARCULATURA  UNA,  a  tenant's  service  of 
one  year's  weeding  for  his  lord.  Paroch, 
Antiq,  403. 

SARKELLUS,  an  unlawful  net  or  engine  for 
destroying  fish. 

SART,  a  piece  of  woodland  turned  into  aral)1e. 
See  Assart. 

SASSONS,  the  corruption  of  Saxons;  a  name 
of  contempt  formerly  given  to  the  English, 
while  they  affected  to  be  called  Angles; 
they  are  still  so  called  by  the  Welch. 

SATI>FACTION,  legal  compensation;  the 
giving  of  recompence  for  an  injury  done,  or 
the  payment  of  money  due  and  owing. 

SATISFACTION  ON  THE  ROLL,  entry  of. 
As  soon  as  a  judgment  is  satisfied,  by  pay- 
ment, levy,  or  otherwise,  the  plaintiff,  if 
required,  must  give  the  defendant  a  warrant 
or  authority,  addressed  to  some  attorney  of 
the  court  in  which  the  judgment  is,  author- 
ising him  to  enter  up  satisfaction  on  the 
roll.     Chit,  Arch,  Prac,  456. 

Satius  est  petere  /antes  qnam  sectttri  rivulos, 
10  Co.  113.— (Better  to  search  the  fountains 
than  to  cut  rivulets.) 

SATURDAY'S  STOl*,  a  space  of  time  from 
even-song  on  Saturday  till  sun-rising  on 
Monday,  in  which  it  was  not  lawful  to  t^e 
salmon* m  Scotland  and  the  northern  pai-ts 
of  England.     Cowell, 

SAVER.DE-FAULT,  to  excuse.  Termes  de 
Ley, 

SAVINGS'  BANKS,  institutions  for  the  safe 
custody  and  encrease  of  the  small  savings  of 
the  indastrious  poor.    When  regalateil  ac- 
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cordin^f  to  act  of  Parliament,  certain  benefits 
and  protections  are  utiforded  to  them  by  U\v. 
The  btatutes  coiitiiinitig  \\\e  re^iilalions  are 
the  9  Geo.  IV.,  c.  92  (repealing  several 
firmer  provisions),  3  &4  Wm.  IV.,  c.  14,  and 
7  &  8  Viet.,  c.  83.  The  initimtions,  sanc- 
tioned by  these  acfA,  I'onsiAt  of  banks  to  re- 
ceive small  deposits  of  money,  the  produce 
of  which  is  to  accumulate  at  compound 
interest,  and  the  principal  and  interest 
whereof  are  to  be  paid  out  to  the  depositors 
as.  required,  deducting  only  from  the  pro« 
duce  the  necesdary  expenses  of  management. 
The  deposits  are  not  to  exceed  30/.  in  the 
whole  in  any  one  year ;  and  no  fresh  deposit 
IS  to  be  received  when  the  sum  to  which  the 
depositor  is  entitled  amounts  to  150/.  And 
where  the  sum  standing  in  the  name  of  any 
depositor  amounts  to  200/.  (principal  and 
interest  included),  no  interest  shall  be  paid 
on  such  depotii!;  so  long  as  it  remains  at  that 
amount.  The  management  is  vested  in  trus- 
tees, who  are  prohibited  from  receiving, 
directly  or  indirectly,  any  benefit  from  the 
iuHtitution;  and  are  required  to  vest  the 
money  deposited  (beyond  what  necessarily 
remains  in  the  hands  of  the  treasurer  to 
answer  exigencies,)  in  the  bank  of  £ngland 
or  Ireland,  as  the  case  may  require.  The 
monies  invested  are  to  be  carried  to  an  ac- 
count kept  in  the  names  of  the  commissioners 
for  reduction  of  the  National  Debt,  and  de- 
nominated "The  Fund  for  the  Banks  for 
Savings,''  which  affords  interest  to  the  trus- 
tees at  the  rate  of  3/.  5s.  percent,  per  annum, 
the  arrears  of  which  are  to  be  carried  half- 
yearly  to  the  account  of  the  principal.  The 
interest  payable  to  depositors  is  limited  to 
3/.  Os.  10^.  per  cent.,  but  the  acts  permit  its 
accumulation  by  yearly  or  half-yearly  rests. 
By  way  of  further  protection  to  the  funds  of 
the  society,  every  treasurer  or  cashier  is  to 
give  security  for  the  due  execution  of  his 
olfice,  and  in  case  of  bis  refusal  to  account  to 
the  trustees,  or  to  pay  over  the  monies  iu  his 
hands,  may  be  compelled  to  do  so,  in  a 
summary  way,  by  petition  to  the  justices  at 
quarter  sessions.  The  trustees  are  also  re- 
quired to  send  to  the  office  of  the  commis- 
sioners for  reduction  of  the  National  Debt 
annual  accounts,  exhibiting  the  balance  due 
to  the  depositor.",  and  to  affix  publicly  to 
some  conspicuous  part  of  the  office  of  the 
savings*  bank  a  duplicate  of  such  account,  and 
a  list  of  the  trustees  and  managers.  To 
guard,  on  the  other  hand,  against  abuses  of 
another  description,  no  deposit  is  to  be  re- 
ceived without  a  disclosure  of  the  name, 
occupation,  and  residence  of  the  depositor, 
who  is  also  at  the  same  time,  or  at  any  other 
time,  when  required  by  the  trustees,  to  sign 
a  declaration  that  he  is  entitled  to  no  benefit 
from  any  other  bank  of  the  same  descrip* 
tion ;  and  it  is  provided,  that  if  such  declara- 
tion be  tmtruly  made,  he  shall  forfeit  his  de- 
posit. Provisions  are  also  made  of  a  nature 
calculated  to  save  expense  to  the  members 
of  tiiese  institutions.  In  case  of  the  decease 
of  a  depositor,  whose  estate  does  not  exceed 


50/.t  no  legacy  duty  attaches;  and  no  stinp 
duty  is  payabl**  on  the  probate  or  adminis. 
tration;  and  if  any  person  die  having  a  de- 
posit not  exceeding  50/.,  exclusive  of  interest, 
and  no  will  or  letters  of  administratioo  he 
produced  within  one  month  afterwards,  the 
money  may  be  psdd  to  or  among  such  per. 
son  or  persona  as  shall  appear  to  the  trosiees 
or  managers  to  be  the  widow,  or  entideil 
under  the  statute  of  distributions.  UiJODtbe 
same  principle,  it  is  directed  that  the  trustee* 
may  pay  by  any  deposit  by  a  woman  to  ihe 
woman  herself,  unless  her  husband  or  hri 
representative  interfere,  and  that  ail  dispote^ 
between  the  institution  at  large,  and  aayof 
its  members  or  representatives,  shall  k  re- 
ferred to  a  cheap  method  of  arbitration 
pointed  out  for  that  purpose,  and  such  cues 
are  consequently  withdrawn  from  the  jarii. 
diction  of  the  courts  of  law. 

Any  persona  forming  themselves  into  i 
society  for  the  purpose  of  establishing  a  ut- 
ings'  bank,  are  entitled  to  claim  for  it  tbe 
benefit  of  the  parliamentary  provisions,  upoo 
causing  the  rules  and  regulations  which iber 
shall  frame  for  its  management  to  be  entered 
in  a  book,  to  be  kept  by  one  of  its  officer;, 
for  the  inspection  of  depoaitors.  It  is,  how- 
ever,  requisite  that  two  copies  of  the  roles 
should  be  submitted  to  a  barrister  offieiaUf 
appointed  for  that  purpose,  who  is  to  certitr 
whether  the  rules  are  in  conformity  to  kw 
and  pursuant  to  the  legislative  enaciments. 
And  one  of  the  copies  so  certified  is  to  be 
returned  to  the  trustees,  and  the  other  to  be 
transmitted  to  the  commissioners  for  reduc- 
tion of  the  National  Debt.  3  Slep.  Cm,  £il. 
See  MiLiTABT  Savings'  Banks. 

SAUNK£FIN,  the  determination  of  the  Ibeal 
race ;   a  descent  of  kindred.    Brii.  c.  1 19. 

SAXON- LAGE,  the  law  of  the  West  Saxons. 

SCABINI,  wardens  at  Lynn,  Norfork. 

SCALAM  [ad  scalam,  Lat.,  at  the  scale],  tbe 
old  way  of  paying  money  into  the  exchequer. 

SCANDAL,  a  report  or  rumour,  or  an  action 
whereby  one  is  affronted  in  public. 

Scandal,  in  pleadings  in  equity,  is  caleo- 
lated  to  do  great  and  permanent  injury  to 
all  persons  whom  it  affects,  by  makiog  tbe 
records  of  the  court  the  means  of  perpe- 
tuating libellous  and  malignant  slanders, 
and  the  court,  in  aid  of  the  public  mondsi 
is  bound  to  interfere  to  suppress  such  inde- 
cencies, which  may  stain  the  repatatioo,  sod 
wound  the  feelings  of  the  parlies  and  dieii 
relatives  and  friends. 

"If  that,  which  is  stated/'  said  Lord 
Eldon,  *'  is  material  to  the  issue,  it  may  be 
false,  but  cannot  be  scandalous ;  if  relevant, 
it  is  not  imperiinent,  though  scandalous  in  its 
nature ;  if  relevant  and  pertinent,  it  caooot 
be  treated  as  scandalous ;  and  if  false,  |t 
must  be  dealt  with  in  another  way.  Bui  if 
irrelevant,  and  especially  if  also  scandalous, 
there  would  be  much  greater  reason  to  re- 
gret that  a  court  should  not  be  armed  witk 
the  power  to  protect  parties  from  the  «• 
pense,  and  its  records  from  the  stain  whicb 
too  frequeotly  arise  from  the  introduction  ot 
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inflcvant  and  scandalous  matter,  upoii  affi- 1 
d«vit,  in  this  jurisdictioo."    Exp,  Simpso; 
15  f^e$,  477*    ^ee  Impbrtinbncb. 

There  was  a  stone  of  scandal  nused  in  the 
frreaX  portal  of  the  Capitol  in  Rome,  whereon 
was  eQ|rraven  (he  fij^ure  of  a  lion,  upon  which 
bankrupts  or  cessionaries  l>ein^  seated  bare- 
breechedy  cried,  with  a  loud  voice,  cedo  bonis 
(I  surrender  my  effects) ;  when,  squattio|i^ 
their  breech  violently  three  times  on  the 
stone,  they  were  acquitted.  It  was  called 
the  stone  of  scandal,  because  thenceforward 
the  cessionary  became  intestable  and  inca- 
'  pable  of  ^vin^  any  evidence.  Julius  Csesar 
lotroduc^  this  lorro  of  surrender,  after 
abroprinj^  that  article  of  the  laws  of  the 
Twelve  Tables  which  allowed  creditors  to  cut 
their  insolvent  debtors  in  pieces,  and  take 
each  his  member,  or  at  least  to  make  a  slave 
of  him.    Eneyc.  Land. 

SCANDALUiM  MAGNATUM.  words  spoken 
in  derogation  of  a  peer  or  Judge,  or  other 
^reat  officer  of  the  realm.  They  are  held 
to  be  particularly  heinous,  and  though  they 
may  be  such  as  would  not  be  actionable  in 
the  case  of  a  common  person,  yet,  when 
spoken  in  disgrace  of  such  high  and  re- 
spectable characters,  they  amount  to  an 
atrocious  injury,  which  is  redressed  by 
an  action  on  the  case,  founded  on  many 
ancient  statutes,  as  well  on  behalf  of  the 
Crown,  to  Inflict  the  punishment  of  impri- 
sonment on  the  slanaerer,  as  on  behali  of 
the  party,  to  recover  damages  for  the  injury 
sustained.  But  this  action  is  now  somewhat 
obsolete.    3  Step.  Com,  473. 

SCAVAGE,  SCHEVAGE,  SCHEWAGE,  or 
SHE\VAGE»  a  kind  of  toll  or  custom,  ex- 
acted by  mayors,  sheriffs,  &c.,  of  merchant 
strangers,  for  wares  shewed  or  offered  for 
sale  within  their  liberties.  Prohibited  by 
19  Hi'u.  VI  J.,  c.  7. 

SCAVAIDUS,  the  officer  who  collected  the 
scavage  money.    CowelL 

SCEAT,  a  small  coin  among  the  Saxons  equal 
to  four  farthings. 

SCEITHMAN,  a  pirate  or  thief. 

SCEPPA  SALIS,  an  ancient  measure  of  salt, 
the  qiiantity  now  not  known. 

SCHAFFA,  a  sheaf. 

SCHAR  PENNY,  SCHARN-PENNY,  or 
SC  HORN-PEN  NY,  a  small  duty  or  compen- 
sation.    Cowell. 

SCHEDULE,  a  small  scroll ;  a  writing  addi- 
tional or  appendant ;  a  little  inventory. 

SCHETES,  usurv.     Cowell, 

SCHILLA,  a  little  bell  used  in  monasteries. 

SCHIREMAN,  a  sheriff;  the  ancient  name 
for  an  earl. 

SCHIRRENS-GELD  [shiregeld],  a  tax  paid 
to  sheriffs  for  keeping  the  shire  or  county 
court. 

SCHISM-BILL,  the  name  of  an  act  passed  in 
the  reign  of  Queen  Anne,  which  restrained 
Protestant  dissenters  from  educating  their 
own  children,  and  forbad  all  tutors  and 
schoolmasters  being  present  at  any  conven- 
ticle or  dissenting  place  of  worsnip.  The 
Queen  died  on  the  aay  when  this  act  was  to 


have  taken  place  (Aagost  1,  I7i4),  and 
the  bill  was  repealed  in  the  fifth  year  of 
George  I. 

SCIENTER,  knowingly,  wilfully. 

SCILICET,  that  is  to  say,  to  wit. 

This  is  not  a  direct  and  separate  clause, 
nor  a  direct  and  entire  clause,  in  a  convey- 
ance, but  intermedia  :  neither  is  it  a  sub* 
stantive  clause  of  itself,  but  it  is  rather  to 
usher  in  the  sentence  of  another,  and  to  ^ 
particularize  that  which  was  too  general 
before,  or  distribute  that  wUch  was  too 
gross,  or  to  explain  that  which  was  doubtful 
and  obscure ;  and  it  must  neither  increase 
nor  diminbh  the  premises  or  habendtun^  for 
it  gives  nothing  of  itself;  but  it  may  make 
a  restriction  where  the  precedent  words  are 
not  so  very  express  but  that  they  may  be 
restrained.    Hob.  171- 

Scientia  sciolorum  est  mixta  ignorantia*  8  Co. 
159.  —  (The  knowledge  of  suiatterers  is 
mixed  ignorance.) 

Scientia  utrimque  par  pares  contrahentesfaeit. 
3  Burr.  1910.— (Equal  knowledge  on  both 
sides  makes  the  contracting  parties  equal.) 

SCINTILLA  JURIS  ET  TITULI  (a  spark 
of  law  and  title). 

The  following  exposition  of  this  doctrine 
is  taken  from  Hoye's  Conveyancing,  vol.  u 
p.  62  :— 

A  use  might  be  destined  to  commence  at 
a  future  period,  as  at  Christmas  next,  or  to 
arise  upon  a  dubious  event,  as  in  favour  of 
A.  or  fi.'s  return  from  Rome,  or  in  favour 
of  a  person  to  be  born  or  ascertained  as  a 
future  child  of  A.,  inasmuch  as  a  use  of  thia 
nature  had  no  determinate  object,  the  sta- 
tute could  not  prefenilv convert  it  into  a  legal 
estate  in  the  land.  These  uses  were  called 
future  or  contingent.  If,  before  the  statute, 
land  had  been  conveyed  to  A.,  in  fee,  to  the 
use  of  B.  for  life,  and  after  B.'s  death,  to 
the  use  of  his  first  son,  B.  having  then 
no  son  in  existence,  for  life,  or  m  tail, 
and  subject  to  those  uses,  to  the  use  of  C. 
and  his  heirs,  it  is  clear  that  the  whole  use 
or  beneficial  interest  would  have  been  divi- 
ded between  B.  and  C,  until  the  birth  of  a 
son,  when  the  son  would  have  acquired,  and 
C.  would  have  lost  so  much  of  the  use  or 
beneficial  interest  as  the  limitatir>n  to  the 
son  was  intended  to  comprise.  Now,  after 
the  statute  which  made  the  possession  attend 
upon  the  use,  it  might  be  imagined  that  the 
land  iiself  would  be  similarly  affected ;  that 
until  a  son  should  come  into  existence,  the 
limitations  to  B.  and  C.  wouhi  absorb  the 
whole  legal  estute ;  but  that,  on  the  birth  of 
a  son,  the  right  to  the  possession,  immedi- 
ately after  B.'s  death;  which  right  was  pre- 
viously vested  in  C,  as  tenant  in  fee,  would 
change  its  object,  and  vest  in  such  son  as 
tenant  in  tail ;  and  by  reason  simply  of  the 
direction  originally  given  to  the  seisin  in 
passing  from  A.,  the  grantee,  without  any 
supplementary  aid  from  the  statute.  As  C. 
was  a  person  ascertained,  a  ];)erson  of  whom 
it  might  be  predicated,  that  if  the  life  inte- 
rest were  removed,  he  would  be  entille d,  no 
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son  beiig  yet  hvm,  to  thettdtm!  eijoyment, 
Im  use  WHS  vestedt  and  therefore,  on  the 
creation  of  the  limitations,  gave,  luder  the 
statute,  an  estate  in  tlie  land;  and  still, 
thouf^h  vested,  H  was  not  absolutely  fixed, 
#9r  his  presumplite  title  was  KaUe  to  be  in 
part  defeated  by  the  birtli  of  a  preferalble 
daifliant. 

In  exptainiftg  the  process  bt  which  the 
after-horn  son  takes,  the  Tested  uses  of  B. 
and  C,  are  sometimes  described  as  open- 
ing to  let  in  the  use  in  favour  of  the  son ; 
but  we  seem  to  express  the  whole  effect 
more  accurately  and  intelligtbly,  by  stating 
simply,  that  a  contingent  right  to  the  enjoy- 
ment, in  respect  of  a  portion  of  the  fee,  on 
being  supplied  with  an  ascertained  object, 
becomes  a  vested  right  in  the  order  of  its 
limitation,  then  by  a  plirase  which,  fiterally 
understood,  imports  mat  the  fee  opens  and 
admits  pait  of  its  own  substance. 

This  mode  of  reasoning,  however,  was  too 
unaffected  and  direct ;  ingenious  and  oppo* 
nte  tbeories  were  advnneed,  and  warm  dis^ 

{rates  arose}  disputes  which  appear  less 
ufltly  referable  to  a  landaUe  zeal  for  prin* 
ciple  and  consistency,  than  to  a  perverse 
desire  that  the  hnputation  of  craft  and  cun- 
ning, by  vrhich  uses  before  the  statute  were 
sought  to  be  discredited,  should  deservedly 
attach  to  their  new  condition.  The  aiieged 
diflkulty  hinged  upon  the  language  of  the 
statute,  which,  by  providing  in  terms  for 
those  eases  onty  ''where  any  person  or  per- 
sons should  be  seised  to  the  use  of  any  other 
person  or  persons,''  required,  as  its  too  rigid 
expounders  unferred,  that  the  seisin  to 
serve,  and  the  capacity  to  take  the  use, 
should  be  co-existent.  Bat  how,  at  the  time 
of  the  convevance,  could  A.,  it  was  asked, 
be  considered,  in  the  instance  of  the  nni>orn 
son,  as  seised  to  the  use  of  any  person  ?  and 
how,  on  the  birth  of  a  son  subsequently  to 
the  conveyance,  when,  by  the  undbputed 
operation  of  the  statute,  B.  and  O.  had  ac- 
quired vested  estates,  which  exhausted  the 
legal  fee,  was  it  possible  that  A.  could  have 
a  seisin  commensurate  with  the  estate  tail 
limited  to  the  son,  or  any  seisin  whatever  ? 
It  was  admitted,  that  the  uses  limited  to  B. 
and  G.  were  instantly  transferred  into  pos- 
sesnon,  or,  in  other  words,  clothed  with  the 
legal  estate ;  but  by  what  process,  compa- 
tible with  that  admission,  and  with  the  sup- 
posed conditions  of  the  statute,  the  contin- 
gent  use  could  take  effect,  was  the  grave 
question  which  embarrassed  the  profonndest 
la^vyers. 

Instead  of  regarding  the  seisin,  which  be- 
fore the  statnte  was  at  once  equitably  im- 
pressed, as  being  under  the  statute,  at  once 
legally  impress^  with  all  the  uses,  and 
thenoe  drawing  the  conclusion,  that  through 
the  operation  of  the  statute,  the  use  limited 
to  the  unborn  son  was  a  legid  Uiough  a 
contingent  disposition,  and  the  use  limited 
to  €.,  a  qualified,  though  a  vested  estate 
quatified,  because  liable  to  be  affected  by  the 
vesthig  of  the  prior  contingeiit  dispositton 


each  executed,  or,  in  other  words,  dotlied 
at  law,  accordinjf  to  the  quafity,  manner, 
form,  and  condition  of  the  use.  "instead  of 
adopting  tins  obrious  and  only  rational  so- 
lution, some  of  the  Judges  considered  that 
the  words  of  tlie  statnte  would  lie  most  aptly 
met  by  a  fiction.  Thii  fiction  consisted  in 
heading,  tliat  adthou^  on  the  executbn  of 
the  conveyance,  the  legal  estate  was  wholly 
drawn  oot  of  A.,  and  vested  in  B.  and  C, 
yet,  in  contemplation  of  law,  A.  had  a  pos- 
sibility of  regaming,  whenever  a  son  should 
be  bom  (on  what  hypothesia  short  of  a  pre- 
sumed reconveyance,  they  did  not  exi^aia), 
a  momentary  seisin  adequate  to  feed  the  use 
limited  in  his  fiavour.  Over  this  teveotioB 
thev  cast  the  veil  of  latinity,  and  pmdeotly 
withdrew  it,  under  the  learned  appeilatioo 
of^'scaMia  juris  et  H/ait/'  from  familiar 
examination.  Westminster  Hall  resounded 
MTith  the  debate ;  the  speechea  of  the  elerea 
Judges,  who  delivered  their  opinioas  sma- 
tim,  occupied  six  days,  llie  Lord  CInef 
Justice  Popham  declared,  that  not  to  cherish 
the  scintilla,  would  be  to  cast  tbe  whole 
commonwealth  into  a  sea  of  troubles,  and  ea- 
danger  it  with  utter  confiision  and  drtmnmg: 
the  commonwealth  had  little  to  fear,  but 
common  sense  was  in  imminent  danger  of 
perishing  'between  the  conflicting  elements 
of  fire  and  water.  The  scintiUa  has  learned 
advocates  and  opponents  to  this  hour,  yet 
the  profession,  by  a  sort  of  tadt  convention, 
seems  to  treat  the  point  as  purely  specula- 
tive. 

But  extending  our  views  beyond  the  mere 
phraseology  of  the  statute  to  its  spirit  and 
effect,  let  us  try  the  matter  by  the  test  of 
principles  and  facts,  understood  and  adoiit- 
ted  by  all.  We  know  that,  before  thr  ita- 
tute,  the  use  was  merely  a  personal  confi- 
dence in  respect  of  the  land,  and  that  if  the 
trustee  conveyed  the  land  to  a  purchaser 
without  notice,  the  connexion  between  the 
use  and  the  very  subject  to  %vhich  it  or^i- 
nally  related,  was  dissolved,  nothing  remain- 
ing to  the  cestui  que  use  but  an  equitable 
remedy  against  the  trustee  for  compeasatioB. 
We  know  too,  that,  before  the  statute,  a 
contingent  use,  limited  bv  tvay  of  remab- 
der,  was  not  liable  to  fail  by  the  determioa- 
tion,  during  its  suspense,  of  the  previous 
interest  on  which  it  was  expectant,  in  point 
of  enjoyment. 

But  after  the  statute  the  case  was  al- 
together different.  The  use  limited  to  the 
unborn  son  became  so  knit  to  the  land  that 
no  convejrance  of  the  legal  estate  to  a  pur- 
chaser^ without  notice,  could  potsibly  serer 
the  connexion,  and  so  amenable  to  the  rules 
of  law,  that  the  determination,  by  forfeitore 
or  otherwise,  before  tbe  birth  of  a  sofiof  the 


destination  in  fiivonr  of  the  unborn  son  had 
lost,  under  the  statute,  its  primitire  cfaaracier 
of  a  use,  for,  retaining  that  character,  ic  woold 
necessarHy  be  affected  on  die  ooe  hvad,  dt 
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the  cMvayiiifii  ef  ih«  U$[9\  tmmr^  md  «&• 
mSecied  #•  the  ocber,  by  tccideDa  aoctirrinf( 
fto  the  •riar  use.    But  'H  «oisl4  bate  lo«l  its 
cqatiaMe  dkwatlMt  only  bv  •eqairiag  a  Iccal 
c)»ancter»  frbWb*  a^aw,  it  CMikl  not  have 
a(r^iiire<4  otberwiie  diao  tbro«Kb  Ibe  af(eacy 
#f  Uit  ttatute.    It  aHMl  eitber  Save  remaiied 
«iMe«  ooii4itiaiM4  ae  tttes  befiare  Cbtt  aialute 
were  ceeditioiiedy  or  bare  becoiae,  by  force 
of  ibe  ataUiif,  a  legal  iolereat  ia  ibe  land. 
Tberewunoiotcrmediatettatc.  Tbeitaitite 
made  do  altaratioa  is  Hie  eoadkiDa  of  the 
iiac^  aliort   of  the  suyerinductioD  ef  the 
l«fp4  dotbiBKp    Tbeo»  are  we  not  ceaip^ed 
tp  regard  tbe  «te  liauted  to  tbe  oabora  ton 
•a  baving  iofltaatly  pat  on,  in  eoannon  with 
its  eaiociate  Umiiatioos,  ao  eneaiialiy  legal 
cbMBcter  i  Tbe  deed,  in  trutb.  was  ae  sooner 
eseculcd  than  tbo  statate,  laibttag  tbe  use 
with  legal  qualities,  converted  it  into  a  can- 
lingent  rsmsindeff;  a  species  of  limitation  so 
liaviiiiar  ta  tbe  old  law,  and  so  exartly  agrre- 
lAg  in  its  Batare  and  incideaCs  with  all  that 
is  laid  down  respecting  the  acuid  qvality  and 
coodttioo,  umJar  tbe  etatnte,  of  ibe  coatiiigent 
usa  fca  question,  as  to  exeiCe  surprise  thst 
tbe  ideality  should  ever  bare  beea  over- 
lofiked.    ^bea,  after  tbe  siatale,  land  was 
eonveyed  to  uses,  ell  the  preseat  uses  in 
favour  of  objeebi  aseertained  wtffi  instantly 
cdiverted  into  legal  aststea,  wbila  all  the 
^tare  aad  ooniia^ent  uses,  i*  e*,  uses  in 
favour  of  ol\jeets  to  l>e  asrerlainei),  were  in 
cbe  same  instsot  conrefted  into  legal  titles 
eapable,  in  dueseasoo,of  ripening  intoestates : 
liar  wbaterer  might  be  tbe  qasbty.  form, 
iqaoner,  or  eoadition  of  the  use.  whether 
abaped  as  an  estate,  right,  pessihility,  pri- 
rileKe.  or  power,  ihe  use  and  legal  interest 
paised,  aae  yScia,   togrtber  in  aa  instant. 
As  upon  a  conveyance  before  tiie  ststute,  to 
A«  and  his  beim,  to  the  use  B.  for  life,  and, 
after  his  death,  to  the  use  of  his  first  son,  be 
liaving  no  son  born,  tbe  disposition  in  favour 
of  tbe  son  presently  charged  A.,  in  respect  of 
his  possession  of  the  luid,  witli  a  oootingent 
aqatlahle  title,  so  opua  the  like  conveyance 
itfter  tbe  statute,  tbe  same  disposttioa  pre- 
sently cliarged  tbe  land  with  a  contingent 
legal  title.    In  short,  tbe  effect,  at  tbe  G«im- 
iiH>a  law,  ef  a  coaveyanee  to  A.,  for  life,  re- 
mainder to  his  first  and  other  unborn  sons 
iq  tail,  remainder  to  B.  in  fee,  and  the  eAect, 
under  ibe  smtute,  of  a  conveyance  to  C.  and 
his  heirs,  to  the  use  of  A.  for  life,  remainder 
lo  tbe  use  of  Ihe  first  and  oilier  sons  af  A. 
in  tall,  remainder  to  tbe  use  of  B.  in  fee, 
were  tbe  rery  avuei  in  eitber  ease  tbe  dis- 
poeitiao  io  mvour  of  tbe  unborn  sods,  was, 
both,  in  nature  and  in  name,  a  eontingcnt  re- 
mainder.   Uses  limited  agreeably,  in  point  of 
larmg  to  the  doctrines  of  tenure,  adopted  its 
laws  and  its  lenguage.    Then  take  tbe  esse 
9i  a  destlnatioa  valid  ia  equity  before  the 
•tatute  in  tbe  form  of  a  use,  but  inadmissible 
at  tbe  eommon  law ;  es^  for  example,  a  li- 
mitatioo  to  tbe  use  of  A.  in  fee,  defeasible, 
in  a  giran  event,  by  a  Umitation  to  tbe  use 
«f  B.    Here,  aftcf  tbe  statute,  the  whole 


legal  attnta  was  imoMcBafely  vested  m  A., 
aab>eot  to  tlw  b^l  title  ef  fi.  to  tiw  paeses- 
aion  of  tbe  land  on  tbe  happening  of  tbe  eon- 
tinganey,r«<jttst  tiiat  species  of  tide  wbidi  if 
tbe  eainmon  buv  bad  eadnred  soeh  sbifting 
deetinatiami,  B,  would  bava  taken  nader  a 
direct  eonveyaoce  to  A.  in  fee,  defisasibie,  in 
a  given  event,  bv  a  Umitation  to  B.  Tbus, 
as  to  uses  limiie<f  by  way  of  romainder^  tbey 
passed  under  th€  statute,  mto  legal  interests 
strietly  eaaformable,  wbetber  vested  or  con- 
Itagtfit  to  tbe  ancient  btw  of  tenure.  And  as 
to  axeentiag  ases.  It  was  aot  an  olijaction  to 
their  also  pammg  lata  letal  intaeesu,  that 
future  and  slriftiog  disposiidons  ware  reject- 
ed b^  that  law,  for  tbe  stetnU  adopted  and 
legalised  tbe  use,  with  all  ita  known  modi- 
ILnuians,  aad  readarrd  every  impression  of 
which  it  was  susceptible  ia  ia  fidnelary 
state  eommnnicable  ta  tbe  legal  seism,  ex- 
cept those  eoofidencce  which,  from  their  very 
nature,  caanot  be  exeeoted  inta  possession. 

Indeed,  when  uses  are  considered,  as  at 
this  dav  they  ongbt  to  be  considered,  simply 
as  modifieatioos  of  tbe  legal  estates-modi- 
fications which,  in  all  their  various  lavms, 
the  kgislatara  has  wnctiooad,  requiring  only, 
that  on  their  original  enation,  a  commen- 
surate seisin  should  exist,-«-wa  may,  if  that 
requisite  be  found,  safely  amume  that  the 
uses,  unless  they  transgress  some  general 
rale  of  law,  are  at  all  events  legally  effectual, 
without  eoncerning  ourselves  with  specula- 
tionr  which  have  long  ceased  to  perplex  the 
bench,  thouah  they  may  still  eaercise  the 
ingenuity  of  tbe  bar.  This  reasoning,  in- 
stead of  amusing  tbe  eaqnirer  with  doubtful 
glimpses  of  tbe  tciniUU^  follows  tbe  Kght  of 
acknowledged  principles,  which  at  once  dis- 
pel the  mist,  and  eondnct  him  to  a  sound 
oouelusioo.  We  no  longer  need  even  tbe 
pessihility  of  any  dormant  energy  supposed 
lo  lurk  in  the  feoffee  or  re* lessee,  who,  ac- 
cording to  tbe  Mciniiiim  doctrine, 

— —  carries  iehin  as  the  flint  bears  fire. 
Which,  much  enforced,  shows  a  hasty  spark. 
And  straight  Is  cold  again. 

Batassnminv  that  the  langUMfe  of  tbe  statute 
must  be  literally  satisfied,  and  that  it  caanot 
be  satisfied  without  some  implieation  or  in- 
tendment, atill  tbe  thing  implied  or  intended, 
should  l>e  such  as  may  reasooably  flow  from 
legal  priaciples,  and  harmonise  with  the 
theory,  at  kast,  of  the  system ;  whereas  this 
eoncert  of  a  mmtUh  has  ao  colour  of  au- 
thority, but  the  iUcia  In  which  it  is  supposed 
lo  be  propounded,  and  seems  to  be  abso- 
lutely destitute  of  even  the  sembbwce  of 
aaalogy  to  any  dootrioe  aver  known  to  our 
law. 

Tbe  aiYuments  against  tbe  uiniHtn  may 
be  aummed  up  in  a  few  words,  by  observ- 
ing that  it  is  graiuitous  and  superfluous ; 
that  the  statute  law  affords  no  hint  of  it, 
while  to  the  eommon  law  it  was  utterly  un- 
known ;  that  If  it  be  indeed  an  interest  in 
tbe  land,  however  itfol  and  evaneeceol,  it 
masi  have  soam  nscertahwd  pcoperties,  and 
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confer  some  definite  Tight,  but  wbich  no 
one  pretends  to  have  yet  detected ;  and, 
finally,  that  a  doctrine  which  exerts  no  in- 
fiaence  in  practice,  can  have  no  existence  in 
law.  The  weight  uf  authority,  as  well  as  of 
reason,  is  a^inst  it,  and,  on  the  whole,  we 
may  safely  subscribe  to  the  remark  of  a 
learned  writer  {Bui,  Fear,  Cont.  R.  295, 
n.)»  that  "  since  the  statute  of  uses  this  sup- 
posed possibility  is  in  fact  become  an  im- 
possibility;"  and  rest  in  the  conclusion  of 
another  eminent  lawyer  (1  Prest,  Est.  170), 
"  that  immediately  after  a  conveyance  to 
uses,  no  icintilla  juris,  or  even  the  most  re- 
mote possibility  of  seisin,  remains  with  the 
trustees  to  whom  lands  are  conveyed  to 
supply  a  seisin  to  uses  which  are,  or  by  any 
possibility  may,  become  vested,  and  conse- 
quently be  extended  inta  estate."  We  cannot, 
however,  but  admire  that  ioj^enuity  which, 
after  excruciating  iuelf  to  raise  a  difficulty, 
is  at  last  content  with  a  solution  which  in- 
volves an  impossibility. 
SCIRB  FACIAS  (that  you  cause  to  know),  a 
judicial  writ,  founded  upon  some  record,  and 
requirini^  the  person  a^rainst  whom  it  is 
brought  to  show  cause  why  the  party  bringing 
it  should  not  have  advantage  of  such  record, 
or  (as  in  the  case  of  a  scire /actus  to  repeal 
letters  patent,)  why  the  record  should  not 
be  annulled  and  vacated. 

In  the  following  instances  this  writ  is  con- 
sidered as  an  mginul  proceeding  :— 

(1)  Scire  facias  to  repeal  letters  patent, 
charters,  &c. 

The  writ  is  issued  out  of  the  common  law 
jurisdiction  of  the  Court  of  Chancery,  and 
IS  returnable  there,  and  entered  in  the  office 
called  the  Petty  Bag  Office.  When  the  parties 

Sroceed  to  issue,  the  clerk  of  the  Petty 
•ag  delivers  the  record  to  the  Queen's  Bencn 
to  be  tried  by  a  jury  or  at  bar,  it  is  recorded 
in  Chancery  after  trial  and  judgment  and 
execution,  had  thereon.  If  the  writ  is  to 
repeal  a  charter,  the  record  is  transmitted  to 
the  Crown  Office  of  the  Queen's  Bench,  and 
the  cause  is  tried  at  the  bar  of  that  court. 

(2)  When  special  bail  become  fixed  by 
the  recognizance  being  forfeited,  one  of  the 
modes  of  proceeding  against  them  is  by 
scire/acias  on  the  recognizance. 

(3)  Scire  facias  against  the  pledges  in 
replevin  and  the  sheriff  is  obsolete,  it  being 
the  practice  to  proceed  upon  the  replevin 
bond  against  the  former,  and  by  action  on  the 
case  against  the  latter,  for  taking  insufficient 
pledges  or  no  pledges. 

In  the  following  instances  the  writ  is  a 
continuation  of  an  original  action  :— 

rl)  To  revive  a  judgment  after  a  year 
ana  a  day. 

When  a  year  and  a  day  have  elapsed  after 
judgment  is  signed,  without  execution  being 
sued  out  upon  it,  the  law  presumes  that  the 
judgment  has  been  executed,  or  that  the 
plaintiff  has  released  the  execution;  and, 
therefore,  it  is  that  a  scire  facias  is  required, 
in  such  a  case,  in  order  to  give  an  uppor- 
lunity  to  the  defendant  to  show  that  the 


judgment  has  beea  already  exeeoted,  or 
other  cause,  if  he  can,  why  execution  shoold 
not  issue  against  him.  This  writ  is  not 
necessary  to  revive  a  judgment  for  the  Qoeeo; 
or  if  a  plaintiff  have  been  prevented  from 
suing  out  execution  by  a  writ  of  error  or  in- 
junction, or  by  having  a  judgment  with  a 
cesset  exeeutio  for  a  certain  time,  or  by  agre^ 
ment.  This  writ  is  not  necessary  to  re?ire 
a  judgment  against  an  insolvent,  on  the  war- 
rant of  attornev  given  before  adjndicatioai 
under  the  1  &  2  Vict.,  c.  1 10,  §  87. 

If  the  judgment  is  under  seven  yean  ok), 
the  writ  issues,  as  of  course,  without  rule  or 
motion;  if  above  seven  and  under  ten,  aside- 
bar  or  treasury  rule  is  obtained ;  if  aboTS 
ten,  a  motion  for  the  purpose  in  term,  or  s 
judge's  order  in  vacation  is  necessary;  if 
above  fifteen,  there  must  be  a  rule  to  ibew 
cause. 

If  execution  be  issued  without  a  sdrt 
facias f  it  is  only  voidable  upon  writ  of  error, 
or  it  might  be  set  aside  upon  mpplication  to 
the  court,  or  a  Judge. 

(2)   Upon  the  deaih  of  parties. 

(a)  If  a  pluntiff  die  after  final  judgment, 
his  executors,  &c.,  must  ane  out  a  Mve 
facias  against  the  defendant,  before  execs- 
tion  can  be  had,  or  if  a  defendant  die  after 
final  judgment,  a  scire f ados  must  be  soed  out 
against  his  executors,  or  against  his  heir  sod 
terre-tenants.  If  a  defendant  have  died 
within  a  year  after  the  judgment,  a  writ  of 
execution  may  be  sued  out  against  hb  goods 
in  the  hands  of  his  executor,  without  a  sort 
facias,  provided  such  writ  bears  date  before 
his  death ;  so  if  he  die  after  a  fi,  fa,  soed 
out,  but  before  it  has  been  executed,  tbere 
is  no  necessity  for  a  scire  facias,  l*ot  the 
writ  may  be  executed  upon  the  goods  ia  the 
hands  of  the  executor,  ^c. 

09)  By  17  Car.  II.,  c.  8,  §  1,  in  all  ac- 
tions, personal,  real,  or  mixed,  the  death  of 
either  party,  between  verdict  and  judgment, 
shall  not  be  alleged  for  error,  so  as  sach 
judgment  be  entered  within  two  terms  after 
such  verdict.  The  death  of  either  party  be- 
fore the  assizes  or  sittings,  is  not  remedied  by 
this  statute ;  but  although  the  jodgmrnt  is 
entered  as  if  the  party  were  alive,  yet  it 
must  be  revived  by  scire  facias  before  exe* 
cution  can  issue. 

(Y)  If  either  plaintiff  or  defendant,  in 
actions  in  courts  of  record,  happen  to  die 
after  interlocatonr.  and  before  final  jod^r- 
ment,  the  action  shall  not  abate,  if  it  be  such 
as  might  ordinarily  be  prosecuted  by  or 
against  the  executor,  &c.,  of  the  party  dyin^; 
but  the  plaintiff,  or  his  executors  or  admi- 
nistrators, shall  have  a  scire  fadas  against 
the  defendant  or  his  execatora,  &c.,  lo  show 
cause  why  damages  should  not  be  assessed 
and  recovered  by  him  or  them  ;  and  upon 
scire  feci  returned,  or  upon  nikil  retonied, 
and  eight  days  elapsed  from  its  return,  and 
leave  of  the  court  or  a  Judge  obtained,  and 
default  made,  and  no  cause  shown,  a  writ  ok 
enquiry  shall  be  awarded,  executed,  and 
returned,  and    final  judgment  thereupon 
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^iven.  Iq  case  of  die  defendant'i  death, 
besides  this  «eirr  fadoi,  another  must  be 
sued  ont  after  final  judgment,  in  order  to 
f^re  the  executors  an  opportunity  of  plead- 
ing the  want  of  assets,  ao. ;  for  it  would  be 
unreasonable  that  the  executor  should  be 
ia  a  worse  situation  when  the  defendant  dies 
before  final  judgment,  than  when  he  dies 
after  it. 

(fi)  Where  there  are  two  or  more  plun- 
tiflfs  or  defendants,  and  one  dies  after  judg- 
ment,  execution  hyfi.fa.  or  ca,  sa.  may  be 
sued  out,  as  in  other  cases,  without  any  scire 
faeioM  J  and  the  execution  must  be  in  the 
joint  names  of  all  the  plaintiffs  or  defendants, 
as  the  case  may  be,  and  must  in  other  respects 
pursue  the  judgment ;  but  it  should  be  exe- 
cuted against  the  survifors  only.  If  the 
plaintiff,  however,  xmh  to  sue  out  an  elegit 
against  the  lands  of  a  deceased  defendant, 
as  well  as  against  the  survivor,  he  may  have 
a  scire  facias  against  such  survivor,  and  the 
heir  and  terre-tenants  of  the  deceased,  to 
have  execution  aranst  the  lands  and  goods 
of  the  former,  and  the  lands  of  the  latter. 

(3)  Upon  the  marriage  of  feme  parties. 

(a)  If  a  feme  sole  obtun  judgment,  and 
marr)'  before  execution,  a  scire  facias  must 
be  brought  by  husband  and  wife,  in  order  to 
have  execution  of  the  judgment;  and  if, 
after  judgment  awarded  on  this  scire  facias, 
but  before  execution,  the  wife  die,  the  hus- 
band alone  may  have  execution  upon  the 
judgment,  without  even  taking  out  adminis- 
tration. 

(3)  If  judgment  be  recovered  against  a 
feme  sole,  anashe  marry  before  execution,  a 
scire  facias  must  be  brought  against  the 
husband  and  wife,  before  the  judgment  can 
be  executed ;  and  if,  after  execution  awarded 
upon  this  scire  facias,  but  before  execution, 
the  wife  die,  the  husband  shall  be  liable  to 
the  execution. 

(4)  In  cases  of  bankruptcy  and  insolvency. 
If  a  person  obtain  interlocutory  judgment, 

and  before  final  judgment  become  bankrupt, 
his  assignees  may  proceed  to  final  judgment 
in  his  name,  and  then  sue  out  a  scire  facias 
to  make  themselves  parties,  in  order  to  have 
execution ;  and  even  where  execution  was 
taken  out  in  the  name  of  the  bankrupt, 
without  a  scire  facias  being  sued  out  by  the 
assignees,  the  court  refused  to  set  aside  the 
proceedings,  llie  practice  is  the  same 
where  a  plslntiff  takes  the  benefit  of  the 
Insolvent  Act. 

(5)  On  a  judgment  in  debt  in  bond. 

In  debt  on  bond  or  other  instrument  in  a 
penal  sum,  conditioned  for  the  performance 
of  covenants,  or  for  the  dmng  of  any  other 
specific  act,  although  the  judgment  is  en- 
tered up  for  the  entire  penalty,  yet  execu- 
tion is  sued  out  for  the  amount  of  such 
damages  only  as  the  jury  assess  upon  the 
breaches  aforesaid  suggested.  The  judg- 
ment, however,  still  remains  as  a  security  to 
the  plaintiff  for  such  damages  as  he  may 
sustain  by  any  further  breaches ;  and  in 
case  of  any  such  farther  breaches,  the  plain* 


tiff  shall  have  a  scire  facias  upon  the  judg- 
ment against  the  defendant,  his  heirs,  terre- 
tenants,  or  executors  or  administrators, 
suggesting  such  other  breaches,  and  sum- 
moning him  or  them  to  show  cause  why 
execution  should  not.be  awarded  upon  the 
judgment,  upon  which  there  shall  be  the 
like  proceeding  as  was  in  the  action  of  debt 
upon  the  bond  for  assessing  damages  upon 
trial  of  issues,  joined  upon  such  breaches  or 
enquiry  thereof,  upon  a  writ  to  be  awarded 
for  that  purpose. 

(6)  On  a  judgment  quando,  &c.,  against 
an  executor. 

If  on  a  plea  of  plene  administravit  in  an 
action  against  an  executor  or  administrator, 
or  on  n  plea  of  riens  per  descent  in  an  action 
agunst  an  heir,  the  plaintiff,  instead  of 
taking  issue  on  the  plea,  take  judgment  of 
assets  quando  acciderintj  in  this  case,  if 
assets  afterwards  come  to  the  hands  of  the 
executor  or  heir,  the  pUdntiff  must  first  sue 
out  a  scire  facias  against  such  executor  or 
heir,  before  he  can  have  execution.  It  is 
necessary  that  the  writ  should  state  that  the 
assets  came  to  the  executor's  hands  after  the 
judgment;  otherwise  it  would  be  bad.  If 
assets  be  found  for  part,  the  plaintiff  may 
have  judgment  to  recover  so  much  imme- 
diately, and  the  residue  of  the  assets  m 
futuro. 

In  the  following  instances,  the  writ  is  an 
inierloctttory  proceeding,  and  in  the  nature 
of  process : — 

(1)  Scire  facias  quare  executionem  turn: 
now  abolisheo. 

(2)  Scire  facias  ad  audiendam  errores: 
also  abolished,  except  in  the  case  of  a  change 
of  parties. 

The  foUowing  issue  after  the  action  is  ter- 
minated :— 

(1)  Scire  facias  quare  restiiutionem  non^ 
for  restitution  after  reversal  in  error. 

(2)  Scire  facias  ad  rehabendam  terram,  to 
recover  lands  extended  under  an  elegit, 

(3)  Scire  facias  against  the  sheriff,  after 
returning  to  a/,  fa,  that  he  has  levied  the 
debt,  to  compel  lum  to  pay  over  the  money 
retained  in  his  hands. 

A  scire  facias  was  formerly  resorted  to  in 
Chancery  suits,  when  they  became  abated ; 
but  this  mode  has  been  superseded  in  prac- 
tice by  the  bill  of  revivor. 

As  to  the  proceedings  on  a  scire  facias. 
By  rule  of  all  the  courts  of  Hilary  Term, 
2  Wm.  IV.,  r.  1,  §  80,  a  scire  facias  upon  a 
recognizance,  taken  in  Serjeants'  Inn,  or 
before  a  commissioner  in  the  country,  and 
recorded  at  Westminster,  shall  be  brought 
in  Middlesex  only.  A  set.  fa.,  founded 
upon  a  judgment,  must  be  addressed  to  the 
sheriff  of  the  county  in  which  the  venue  was 
laid,  the  defendant  being  supposed  to  reside 
in  that  county.  A  scire  facias  cannot  be 
tested  in  vacation ;  it  must  be  made  return- 
able in  term.  In  personal  actions,  it  is  suf- 
ficient if  there  be  four  days  exclusive  be- 
tween the  teste  and  return ;  but  in  ejectment 
.  and  r^levin,  the  writ  must  be  returned  on 
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«  genettk  return  dby,,  iad  tbofe  tisre  mtnt 
b«  fifltam  di^s  betwcea  Iht  iMte  tnd  the 
retuTD.  Tb«  writ  inMt  strictly  purme  tke 
terms  of  tbe  ju%0MOt»  recegnisaiMe*  or 
•ther  reeori  ii|»OB  whieli  it  h  fottiidcdL  The 
wrift,  whtR  Mm  o«t,  »  Itft  al  tlw  tiMriff 's 
office,  ae  Icaai  ibcr  clear  searching  days  be- 
feae  the  retMrn  of  iu  The  dofnKhait  cbcn 
km»  notise  of  die  writ,  by  flammom,  il  he 
reaide  in  the  cooBty  iMio  whieh  the  writ  is 
iiBned,  oe  by  ttolaca,  il  he  reside  elaewhere. 
A  fear  day  rule  for  appearance  ia  afterwards 
enteied,  and  if  no  ap^iearaooe  entered,  a 
Judge's  order  to  agn  judgment  is  obhaaed, 
after  cq^  daya  from  the  retotfn  of  ^  writ. 
But  if  an  appearance  notice  to  the  plasntiff's 
attnnmy  or  afem  bo  given,,  lor  no  appov- 
anoe  is  eoter^d  with  Itie  mnstnit,  then  tke 
pltoadipgiv  and  triid,  &c.,  ave  the  samn  as 
in  ordinary  cases.    Ckii*  Arak.  Frac,  S\k, 

SCkRfi  FACIAS  FOR  THB  CROWN.  The 
anmnMry  proeseaBng  by  exlsiit^  is  only  re- 
sorted to  when  the  Crown  debtee  is  insol. 
▼ent,  or  there  ii  fp»od  gBound  far  snppoei^ 
Ifllsft  dm  dirbe  mny^  her  lost  by  deky.  In 
ordoMry  cnaes,.  ntare  a  del»t  er  duty  appears 
by  neeori  to  be  owing  t»  dM  Crown^  the 
paooesa  finr  the  CnvwD  is  a  writ  of  9^  fa, 
nnarc  oaaoarMMew  non ;  but  shotid  the  de- 
rendnai  heootne  insoltent  pending  thia  wfit, 
the  Crown  may  abandon  the  proceedmg  end 
aeeoit  to  an  extemc 

5ejre  Mm  cam  900  cen<»dUft^(Yoa'  ooglttto 
know  with  whom  you  bargain^) 

SCIA&  Pfi€l,  the  8hcffiff*8  neftim  on  »»ctre 
faeia9,  that  he  has  caused  notiee  tb  be  giv«n 
to  the  party  agauiat  whom  te  writ  was 


Sdreproprie  est  rem  ratione  et per  ctmmtm  ety- 
naeeenr.  Co.  Ub  180.^— (To  know  property, 
is  to  know  the  reason  and  cause  of  a  thing.) 

SGNlBWVr£»  lire  ananal  tan  or  preithiion 
paid  to  the shcM far hoidkig the  asainesfir 
connty  oonvtau    Pmo9k.  AnUq,  &S. 

SCITB  GmImi],  thtt  eitth^F  or  stmMling  of  nay 
piece;  the  seat  or  sltnaden  of  a  capital 
mmaeugL,  or  the  gvwind  w^crosn  if  ateod. 

Mto,  fmi[w$'i  nmk$  e$$,  \jri}  amdki9»  [fami 
causa.  Dyer,  13H.— (Unnw  that  the  laoid 
•r  retacea  to  meaaaoe,  si  to  eandMen^^aia 
to  the  reason.) 

SCOLD  [eomaaanja  WooMr],  e  tfeiiMceoae 
and  angry  woman,  wbo,  by  bimwllog  and 
wi«Hg]hig  amongst  her  nenihboars^  breaks 
tba  pttbMe  peaee,  iiMteasp»  cUeeonl,  and  be- 
oaoam  n  pMk,  nolsaneo  to  the  neighbour- 
hood.   See  GMORGnroirr.' 

SnONCfi,  a  mnkn  or  i«e. 

SOOT  AiND  LOT  [mas,  San.,  pnrt,  and  M, 
n  cnstoamry  eonfribuliew  hdd  upon  all 
anbieota  mwovdiog  to  thdr  eUity.  Who- 
ceer  vrare  aseeised  t»  ray  eootribmion, 
though  not  by  equal  poclioBey  wei%:  said  to 
pay  scot  aad  lot 

SOOTAL  or  SCOTAliE,  an  eictortlenate 
pinetice,  by  offieem  of  the  feeest  heeping 
aiehooaee,  who  compelled  people  to  driaie  at 
their  honaesfbr  fiar  of  tboir  dietflensore. 
FftdMieitby  th«Ohanerol4he  Forest,  e.7. 


SCOTCH  PBB1I8,  the  siliece  lerdrf  tempoitl, 
who  rep? eaentv  in  omr  Honm  of  Lerdi^  tht 
bo^  of  the  Scots  nobiHif  • 

SCOTLAND,  the  northein  poftion  of  tke 
isinod  of  Great  Britain.  It  wm  aslhed  to 
England  by  S  Aane,  &  8,  Ut  May,  )707. 

SCOTTARfi^  tenanta  whoee  iaade  ave  sabject 
to  pay  sees* 

SCOTS,  assessments  by  commtssloneri  of 
sewers* 

SorHerw  e$i  apme.  3  Rol.Rep;  89.— (Toorite 
is  to  act.) 

SenpUs  9Uigaiimu9  ser^fUs  teSmimr,  ce  aaifi 
oontensti^  oMipa^,  eonerario  conMom  dif. 
aaJMar.  iur.  €it.*^¥rritten  ohigsiiBDS 
aw  snpeiseded  by  wntings,  amd  an  otdi|fi- 
tioo  of  naked  nasent,  ia  diaaeifod  by  nabtd 
msent.) 

SCWPTURE.  AllpM6me8CofiiqrofibeBeIr 
Scvipttire,  Off  exposing  any  part  tbertef  to 
oontempt  and  ridicukr  ia  painiahed  by  fine 
and  iaiprisoooienK. 

SCRiYBNBR  [jci^aMa^  ind.,  eseifcaai,  Fr], 
one  who  dhaaa  comnrncta  %  one  whose  ban- 
nese  It  i»  to  place  out  money  at  iatsrert, 
ree^riog  •  boaa»  or  eommiaaiod  far  hu 
trouble. 

When  an  etloRiey  is  the  ipmeral  depoii- 
tary  of  money  of  hie  clouts  and  od^r 
penens  who  employ  him^  net  simply  ia  Us 
ehawieter  of  attorney,  hot  aa  »  money  ayeir, 
to  inoest  their  money  on  aeenrities  at  hti 
diseretionv  allowing  him;  pracoineien  fees  for 
any  sum  laid  oot  on  bond  or  mortgBge,ai 
well  as  a  fee  or  charge  for  prepariaftke 
deeds,  aiUdv  m  courae  of  dealing  v'  sttbttss- 
thdly  the  bnsinese  of  mmenor.  1  Mt, 
fi07 ;  3  Cbtto.  6d». 

SCULPTURJ^ecyyf^  ta,  prooidsd  fer  If 
M  Geo.  ill.,  c.  66,  gMtog  fotnteea  yens 
certain^  witk an  additiowdfonrteen  yean. if 
the  pmprieter  be  then  aliee^and  Have  aot 
atsis[ned  his  property. 

SCUTA€kB,  a  tax  or  contrfbneinn  raised  bf 
tbeee  that  held  hmds  br  knif^rt^  sertice, 
townide  fmrnbhiiar  the  kng^r  army,  at  mt, 
two,. or  three  utaahsfMr every  Ism^tPs fee. 

SCUTAGiG  HABBNDO.a  writ  that  mritody 
lay  agahist  tsnnnu  by  ki^|flit*s  searior,  to 
aerto  ia  tlse  wen,  or  send  snficient  peneai, 
or  pep  a  oertain>  sem«    F.  .Y.  £.  83. 

SGUTEv  nFkentb  gold  cote  of  3sb  ddl 

SCUTttiLA,  nseotUef  anythingr  o#  niit  er 
bMad  shape,  Kke  a  ahiekf. 

SCUTfiLLA  CLfifiMOSYNAMA,  anahar 
basket. 

SCUTUM  ARMORUM,  n  aWeld'eroeat  of 


SCYLDWFT,  n  nndct  far  any-  teilt 
SCYRA,  a  flnoisnposed  upon  anoh  aarnsgieclsd 
to  nttenA  the  ecyityaauir  oenrts^.  wMeh  sU 
tenants  were  bennd'to  do. 
SCYRBNGfiMOT  or  SCYRfiMOT,  si  esart 
held-  by-  the  Snnona  twioe  ee eiy  year,  by  tbe 
bishop  of  thedlooeae  aiii  tteearldeaniaaiiB 
shiaea  that  had  earideamen ;  and'  by  tbe 
bbhop  and  the  sheriC  whne  the  oaoadH 
were  committed  to  ite  sheriff^  fte.,  wheicin 
both  tbt  eccMntilcnl  mi  temponl  lam 
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wee  ffken  ia  ehanta  I0  the  couaty,    SM. 

TUUm  Hob.  628. 

SEA.  The  main  or  high  sms  art  pari  o£  the 
reahn  of  £ajrbui<iy  for  (hereon  the  courta  of 
admiratty  have  jiinndiotioo,  but  they  ane  not 
sQb|ect  to  the  common  lawL  The  inain  tea 
begins  at  the  low  water^marki  but  betwtcn 
the  high  water-mark  and  the  low  water- 
mark, where  the  sea  ebba  ami  flow*,  the 
couhboo  law  and  the  admiralty  haft,  dmtmn 
impermm^  an  akernalc  jurtadictuio  1  one 
upon  the  water  when  it  is  tuU  sen ;  the  alh« 
upoD  the  land  when  It  is  an  ebb. 

SEA-GREENS,  munds  overflowed  by  the 
tea  in  sprior  tides. 

SEA-LAWS,  laws  lelating;  to  the  sea.  as  Use 
laws  of  Oleron,  &c. 

SEA-LETTER  oc  5fiA-BRIEF,  a  docnaeat 
expected  to  be  found  on  board  of  every  neit- 
tiaJ  shin.  It  specifies  the  nature  and  i|nau- 
Uty  of  tne  cargo,  the  place  whence  it  comes, 
and  its  destination. 

SEALER  TjiaiUator],  an  offices  inChaneeiy 
who  seals  the  writs  and  iastrunnuua. 

SEA  MARKS.    See  Bbjicon. 

SEAMEN,  rtjfisiratkm  of.  The  7  &  8  Wm. 
III.,  c.  21,  instituted  a  rej^ister  of  seaman 
to  the  number  of  30,000,  for  a  constant  and 
regular  supply  of  the  navy ;  with  great  pri- 
?ilej;ies  to  the  registered  men,  and,  on  the 
other  hand,  heavy  penalties  in  case  of  their 
non-appearance  when  called  for:  but  this 
refpstry,  being  judged  to  be  ioefiectual  as 
well  as  oppressive,  was  abolished  bv.  9  Anne, 
c.  21.  A  r^istiy,  however,  is,  by  5  &  6 
Wm.  IV.,  c.  19,  now  directed  to  be  kept  of 
to  merchant  seamen. 

SEAMEN,  individuals  engaged  in  navigating 
ships,  baiges,  &c.,  upon  the  high  seas.  Those 
employed  for  this  purpose  upon  rivers,  lakes, 
or  canals,  are  denominated  watermen* 

A  British  seaman  must  be  a  natural  bom 
subject,  or  be  naturalised,  or  made  a  denisea, 
or  have  become  a  British  subject  by  the  con- 
quest or  session  of  some  newly  aoqnir^ 
territory ;  or  (being  a  foreigner)  have  served 
on  boaiti  her  Majesty's  ships  of  war,  in  time 
of  war,  for  the  space  of  three  years*  But 
the  Queen  may,  by  proclamation,  during 
war,  declare  that  foreigners  who  have  served 
two  years  in  the  royal  aavy,  during  such  war, 
shall  be  deemed  British  seamen. 

Various  regulations  have  been  enactedwith 
respect  to  the  hiring  of  seamen,  their  conduct 
while  on  board,  and  the  payment  of  their 
wages.^  Theae  regulations  differ  in  different 
countries;  but  in  all  they  have  been  intended 
to  obviate  the  dispute  that  might  otherwise 
arise  between  the  menter  of  seamen  as  to  the 
terms  of  the  contract  between  them,  to  se- 
cure due  obedience  to  the  master's  orders, 
snd  to  interest  the  seamen  in  the  completion 
of  the  vo^age^  by  making  their  eamiugs  de- 
pend on  Its  successful  tefmination. 

The  5  &  6  Wm.  IV.,  c.  19,  lays  down  the. 
various  forms  and  regulations  to  be  observed 
in  hiring,  paying,  and  discharging;  seameni 
esUbliahes  an  office  for  their  registry ;  and 
prescribes  the  mode  iu  which  lists  of  crews 


(607  )  ^BA 

are  to  b«  Uanaaskted  ta  the  i^gturar.  It 
also  regulates  the  number  of  appeentieea  to 
be  taken  on  board  ship  ;^  the  oonoi^na  UAAsr 
which  seamen  may,  in  eertain  cases,  be  left 
in  foreigm  parts;  with  a  variety  of  olber 
inlereatiiHr  partieulara*  As  any  iiiffactims  of 
the  pravisioas  of  the  aet  inenrs^  in  mast 
cases,  the  foffeitura  of  heavy  penalties,  it 
should  be  careftiUy  attended'  to  botk  bf 
masters  and  ascn»  After  declaring  that  tlM* 
strength.  pMspesity,  and  safety  of  the  kmg' 
duro,  principally  depend  on  aliirgB»  eonstaat, 
and  ready  aupi^ly  af  aeaasea,  as  wdl  for 
carrying  on  tbe  commcflree  as  for  the  defence 
thereof,  and  that  it  la  necessary  by  all  prac- 
ticaiile  means  to  enerease  the  nasabei  of 
such  seamen^  and  to-  give  them  all  don- en- 
couragement and  protedion;  and  that  in 
lurtheranca  of  this  and^  it  is  espedienS  to 
aosend  and  coaaelidata  the  laws  relating  to 
their  regiatratlen  and  gavcmment;  the 
atatute  proceeds  to  declttre  that  the  2  fe  3 
Ann.,  c.  6,  for  the  eacreaae  of  seamen^  Ae.; 
the  2  Geo.  II.,  c  36,  for  the  better  vegula- 
tion,  &0.,  of  seamen  in  the  nserehant  servsee; 
the  2  Geo.  IlL,  e.  31,  Har  perpetuating  iha  last 
meotioncd  act,  &c.;  tlie  31  Geo.  III.,  c.39,. 
for  the  better  regulation,  &o.,  of  seamen  in 
the  coasting  trade  of  the  kiogdom;  the.  45 
Qeo.  III.,  c.81,  for  annndlng  tile  last  mcU' 
tinned  aet;  the  37  Geo.  IU.,  c.  73^  for  pre- 
venting the  desertion  of  seaaaea  from  British 
merchant  ships  in  the  West  Indies ;  the  68 
Geo.  III.,  c,  38,  to  extend  and  render  asore 
effectual  the  regulations  for  the  relief  of 
seafaring  men  and  boys,  &c^  snb|ecta  of  the 
United  Kingdom,  in  foreign<parts;  the  4  Geo. 
IV.,  c.  25,  for  regulating  tbe  number  of  ap- 
prentices to  be  taken  on  board  Britiab  mer- 
chant vessels,  &c. ;  and  3&4  Wm.  IV.,  c.  88, 
ft>r  osntinuing  ths  69  Gea  HL,  a  58^  fbr . 
facilitating  the  recovery  of  the  wages  of 
seamen  in  the  merchant  service,  are  hsreby 
repealed. 

The  statute  law  dees  not  render  n  verbal 
agreement  for  wages  absolntely  void}  but 
imposes  a  penalty  on  the  master  if  a  written- 
agreement  be  not  made.  When  a  written 
agreement  is  made,  it  beoames  the  only 
evidenee  of  the  contract  between  the  parties ; 
and  a  seaman  cannot  recover  anyibiag  ai^reed 
to  be  given  in  reward  for  his  services,  which 
is  not  specified  in  the  articles^ 

A  seaman  who  is  engaged  to  serve  on 
board  a  ship,  is  bound  to  exert  himself  to  the 
utmost  in  the  service  of  the  ship;  and,  there- 
fore, a  promise  made  by  themastertof  a  shi^ 
in  distress  to  pay  an  extra  sum  ta  a  seaman, 
aa  an  iadacemeat  to  extmordiaary  exertion 
on  his  part,  is  held  to  be  essential^  void. 

Negleot  of  duty,  disobedience  of  oivlers, 
habstaal  drunkeaness,  or  any  cause  which  will 
jastify  the  master  in  diachaiging  a  seaman, 
daring  a  voyage,  will  ake  deprive  a  seaman 
of  his  wages. 

And  see  7  &  8  Viet.,  c.  112,  eatilled  **  an 
act  to  amend  and  conselidate  the  lawn  rent- 
ing to  mecohant  seaaMni  and  for  keeping,  a 
register  of  seamen." 
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SEARCHER,  an  officer  of  the  CQAioins,  whose 

'  business  it  is  to  examine  ships  outivard- 
boand,  if  they  have  any  prohibited  or  uncus- 
tomed goods  on  board,  ike. 

8EA-REEVB,  an  officer  in  maritime  towns 
and  places,  who  takes  care  of  the  maritime 
rights  of  the  lord  of  the  manor,  watches  the 
shore,  and  collects  the  wreck. 

SEA-ROVERS,  pirates  and  robbers  at  sea. 

SEAWORTHY,  a  term  applied  to  a  ship, 
indicating  that  she  is,  in  erery  respect,  tit 

.  for  her  voyage. 

It  is  provided  in  all  charter  parties  that 
the  vessels  chartered  shall  be  "  light,  staunch, 
and  strong,  well  apparelled,  furnished  with 
an  adequate  number  of  men  and  mariners, 
tackle,  provisions,  &c."  If  the  ship  be  in- 
sufficient in  any  of  these  particulars,  the 
owners,  though  ignorant  of  the  circumstance, 
will  be  liable  for  whatever  damage  may  in 
consequence  be  done  to  the  goods  of  the 
merchant,  and  if  an  insurance  have  been 
effected  upon  her,  it  will  be  void. 

But  whether  the  condition  of  seaworthi- 
ness be  expressed  in  the  contract  or  not,  it 
is  always  implied.    Holt's  Law  of  Skipping, 

SECONI)aRY,  an  officer  who  is  second  and 
next  to  the  chief  officer.  2  LilL  Abr.  606. 
A  delegate,  a  deputy. 

SECONDARY  CONVEYANCES,  those  which 
-  presuppose    some    other  conveyance  pre- 
cedent, and  only  serves  to  confirm,  alter, 
restrain,  restore,  or  transfer  the   interest 
granted  by  the  original  conveyance.    Tliey 
are  otherwise  called  derivative,  and  are — 
(a)  Releases. 
(/S)  Confirmations. 

(7)  Surrenders. 

(8)  Assignments;  and 
(c)  Defeazances. 

SECONDARY  USE,  a  use  limited  to  take 
effect  in  derogation  of  a  pn'ceding  estate ; 
otherwise  called  a  shifting  use,  as  a  convey- 
ance to  the  use  of  A.  and  his  heirs,  with  a 
proviso  that  when  B.  returns  from  India, 
then  to  the  use  of  C.  and  his  heirs. 
SECOND  DELIVERANCE,  wit  of,  a  judi- 
cial  writ  that  lies,  after  a  nonsuit  of  the 
plaintiff  in  replevin,  aiid  a  retomo  habendo 
of  the  cattle  replevied,  adjudged  to  him  that 
distrained  them,  commanding  the  sheriff  to 

.  replevy  the  same  cattle  again,  upon  security 
given  by  the  plaintiff  in  the  replevin  for  the 
re-delivery  of  them  if  the  distress  be  justi- 

'  fied.    It  is  a  second  writ  of  replevin.    F, 

N.  B.  68. 
SECOND  DISTRESS.    By  17  Car.  II.,  c.  7, 

.  ^  4,  in  all  cases  where  the  value  of  the  cattle 
distrained  shall  not  be  found  to  be  ot  the 
full  value  of  the  arrears  distrained  for,  the 

.  party  to  whom  such  arrears  are  due,  his 
executors  or  administrators,  may  distrain 
again  for  the  said  arrears ;  but  a  second  dis- 

.  tress  cannot,  it  seems,  be  at  all  justified, 
where  there  is  enough  which  might  have 
been  taken  upon  the  first,  if  the  distruner 

•  had  then  thought  proper ;  for  a  man  who 

.  hffl  an  entire  duty,  as  rent,  for  example, 
shall  not  split  the  entire  sum,  and  distrain 


for  one  part  of  it  for  one  time,  aad  for  the 
other  part  of  it  at  another  time,  and  so  UOia 
quotie$  for  several  times';  for  that  is  greit 
oppression. 

SECOND  SURCHARGE,  writ  of.  If  sfter 
admeasurement  of  common,  upon  a  writ  of 
admeasurement  of  pasture,  the  same  defen- 
dant surcharges  the  common  again,  the 
plaintiff  may  have  this  writ  of  second  sur- 
charge de  secutM  superoneratitme,  which  is 
giveh  by  the  Stat.  West.  2,  13  Edw.  I.,  c.8. 

SECRETARY,  one  intrusted  with  the  mao- 
a^rement  of  business ;  one  who  writes  for  an- 
other. 

SECRETARIES  OF  STATE,  officers  attend- 
ing the  Sovereign,  for  the  receipt  and  dis- 
patch of  letters,  grants,  petitions,  and  many 
of  the  most  important  affairs  of  the  kingdom, 
both  foreign  and  domestic. 

There  are  three  principal  secretariea,  one 
for  the  home  department,  another  for  foreign 
affairs,  and  a  third  for  the  colonies.  Theie 
have  under  their  management  the  most  con- 
siderable afl&irs  of  the  nation,  and  are  obliged 
to  a  constant  attendance  on  the  Sovereign; 
thev  receive  and  dispatch  whatever  comes  to 
their  hands,  be  it  for  the  Crown,  the  church, 
the  army,  private  grants,  pardons,  dispensa- 
tions, &c.,  as  likewise  petitions  to  the  Crown, 
which,  when  read,  are  returned  to  the  lecre- 
taries  for  answer;  all  which  they  dispatch 
according  to  the  Sovereign's  command  and 
direction.  Each  of  them  has  two  under- 
secretaries and  one  or  more  chief  clerks, 
besides  a  number  of  other  clerks  and  officen, 
wholly  depending  upon  them.  The  secre- 
taries of  state  are  allowed  power  to  comoiit 
persons  for  treason  and  other  offences  agamit 
the  state,  in  order  to  bring  them  to  their 
trial.  Some  have  said  that  this  power  u 
incident  to  their  office,  and  others  that  they 
derive  it  in  virtue  of  their  being  named  io  the 
commissions  of  the  peace  for  every  county 
in  England  and  Wales.  The^r  have  die  cus- 
tody of  the  signet,  and  the  direction  of  the 
signet  office  and  the  paper  office. 

Ireland  is  under  the  direction  of  a  chief 
secretarv  to  the  lord  lieutenant,  who  has 
under  htm  a  resident  u&der-secretary.  £■- 
eye.  Ixmd, 

SECTA  [from  sefuendo],i\ie  witnesses  or  fol- 
lowers of  a*  plaintiff. 

SECTA  AD  CURIAM,  a  writ  that  la;  agiinst 
him  who  refused  to  perform  his  suit  either 
to  the  county  couk*t  or  the  court  baron. 

SECTA  AD  J  USTICI AM  FACIENDAM,  a 
service  which  a  man  ia  bound  to  perfurm 
by  his  fee.    Bract, 

SECTA  AD  MOLENDINUM,  a  writ  thstlay 
where  a  man,  by  usage,  had  ground  hii  com 
at  the  mill  of  a  certain  person,  and  afIe^ 
wards  went  to  another  mill  with  bis  conit 
thereby  withdrawing  his  suit  io  the  former. 
Abolished  by  a  &  4  Wm.  IV.,  c.  27.  §  36. 

SECTA  CURIiE,  suit  and  service  done  by 
tenants  at  the  lord's  court. 

Sect  a  est  pugna  cimlis :  siaU  ectores,  armnttr 
actumwus,  est  quasi  gladm  aedngmtirr,  tit 
rei  iRimt«ft(»r  exeeptumilmi  et  iefenisstsf 
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fuoiidjfp^.    Hob.  20.«-*(A  suit  It  a  civil 

^  «arf«r« :  for  as  tbe  plaimiffi  are  armed  with 
ictions,  it  is  as  thoui^h  they  wrre  f^irded 
wiih  swords :  so  the  defendants  are  fortified 
with  f  xcepiioas,  and  are  defended,  as  it  were, 
b?  shields.) 

SECTA  FACIENDA  PER  IFXAM  QVM 
HABET  ENICIAM  PARTEM,  a  writ  to 
compel  the  heir,  %vhn  has  the  elder's  part  of 
the  co-heirs,  to  perform  suit  and  service  for 
all  the  coparceners. 

SECTA  REGALIS,  a  suit  or  service  by  whiib 
ail  persons  were  bound  twice  in  a  year  to 
stieod  the  sheriff's  touro. . 

Seeta  qnm  seripto  nUitur  h  scripto  variari  non 
dA§t.  Jenk.  Cent.  65.— (The  secia,  which 
is  displayed  in  the  writin)?,  ou||(ht  not  to  vary 
from  the  writin|r.) 

SECTA  IINICA  TANTUM  FACIENDA 
PRO  PLURIBUS  HiEREDITATJBUS,  a 
writ  for  an  heir  who  was  distrained  by  the  lord 
to  do  more  suits  thsn  one.  that  he  should  he 
allowed  to  do  one  suit  only  in  respect  of  the 
land  of  divers  heirs  descended  to  him. 

SECTIS  NON  FACIENDIS,  a  writ  for  a 
woman,  who,  for  her  dower,  ought  not  to 
perform  suit  of  court. 

SECULAR,  not  spiritual ;  relating  to  affairs 
of  the  present  world. 

SECULAR  CLERGY,  parochial  clergy  who 
perform  their  ministry  in  the  world. 

SECUNDA  SUPERONERATJONE  PAS. 
TURiG.  See  Sbcond  Surcharob,  writ  q/f. 

SECURITA TEM  INVENIENDI,  &c.,  an  an- 
cient writ,  lying  for  the  Sovereign,  against 

.  soy  of  his  subjects,  to  stay  them  from  going 
out  of  the  kingdom  to  foreign  parts ;  the 
ground  whereof  is,  that  every  man  is  bound 
to  serve  and  defend  the  commonwealth  as 
the  Crown  shsll  think  fit.    F.  N.  B.  116. 

SECURITATIS  PACIS,  a  writ  that  lay 
for  one  who  is  threatened  with  death  or 
bodily  harm  by  another,  against  him  who 
so  threatened.    Reg.  Orig.  88. 

SECURITY  FOR  COSTS..  At  common  2aw, 
if  a  plaintiff',  .whether  suing  in  an  individual 
or  a  representative  capacity,  and  whether 
for  hit  own  benefit  orthat  of  another,  reside 
abroad,  or  even  in  Ireland  or  Scotland,  the 
court  or  a  Judge,  upon  application,  will  stay 
the  proceedings  until  he  give  security  for 
costs,  and  this  although  the  defendant  have 
no  defence  on  the  merits.  If  a  lessor  of  the 
pluntiff  in  ejectment  he  an  infant,  proceed- 
ings wiU  be  stayed  until  secturity  be  given,  or 
his  guardian  guarantees  the  costs,  or  some 
real  and  responsible  person  be  named  as 
plaintiff;  and  so,  if  the  resulting  action  for 
mesne  profits  be  bronght  in  the  name  of  the 
nomtnu  plaintiff.  A  defendant  will  not  be 
compelled  to  |j;i?e  this  security,  unless,  per* 
haps,1n  renlevin,  in  which  action  he  is  deemed 
a  plidntiff.  If  a  plaintiff  be  convicted  of 
felony,  and  under  sentence  of  transporta- 
tion, proceedings  will  be  stayed  until  secu- 
rity be  given.  Where  another  person  is 
proceeding  with  an  action  in  the  name  of 
the  party  on  the  record,,  and  that  party  is 
insolveot^  the  court  will^by  staying  proceed- 
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logs,  compel  him  for  whose  benefit  the  action 
is  proceedimr,  to  come  in  and  gite  security 
for  costs.  But  if  one  of  seventl  plaintiff's 
rrside  in  this  country,  security  will  not  geAe- 
rally  be  given.  Jf  the  plaintiff,  however,  lie 
oot  of  the  kingdom,  on  a  mere  temporary 
absence,  esipecially  if  a  seaman  or  foreigner, 
serving  on  board  an  English  vessel,  or  ou 
board  a  foreign  vessel,  constantly  mailing 
to  and  from  this  country,  he  will  not  be  com- 
pelled to  give  this  security,  unless  where  the 
ahsence  commenced  t'cfore  action  brought ; 
but  the  absence  must  be  temporary.  And  it 
is  no  g'ouiid  to  ohtsin  this  security  that  the 
plaintiff  is  about  to  If  ave  the  country,  or  is 
a  foreigner,  unless  he  re»ide  abroad.  It  will 
not  luf  granted  when  the  absence  is  not 
voluntary,  as  in  the  case  of  naval  and  mili- 
tary officers,  and  other  persons  engaged 
abroad  in  the  public  service. 

If,  after  the  security,  one  or  both  of 
the  sureties  become  bankk'upt  or  insolvent, 
that  is  i>o  irround  to  go  for  a  fresh  security. 
The  defendHnt  should  apply  to  the  plain- 
tiff's attorney  or  agent  for  security,  and,  on 
refu!<al,  give  two  days'  notice  of  application, 
which  must  be  made  before  issue  joined. 
The  amonnt  and  sufficiency  of  the  security 
is  decided  by  one  of  the  masters.  The  court 
will  not  order  the  bond  to  be  cancelled  on 
an  affidavit  that  the  plaintiff  has  returned  to 
England,  and  is  resident  there.  Chit,  Arch, 
Prac,  1012. 

In  Chancery,  security  for  costs  can  be  ob- 
tained under  similar  circumstances.  If  it 
appear  by  the  bill  that  the  plaintiff  is  abroad, 
tite  application  is  either  by  motion  or  peti- 
tion, as  of  course ;  but,  otherwise,  it  must 
be  made  upon  notice  of  motion,  supported 
by  an  affidavit  of  the  facts.  The  application 
should  be  made  as  soon  as  the  defendant  is 
aware  of  the  plaintiff's  absence ;  for  should 
he  take  another  step  in  the  suit,  after 
knowing  it,  he  waives  all  right  to  security. 
A  bond  is  given  to  a  clerk  of  records  and 
writs  in  the  penal  sum  of  100/. 

SECURITY  FOR  GOOD  BEHAVIOUR  OR 
ABEARANCE.  Justices  of  the  peace  are 
empowered  by  34  Edw.  III.,  c.  1,  to  bind  over 
to  the  good  behaviour  towards  the  Sovereign 
and  his  people,  all  them  that  be  not  of  good 
fame,  wherever  they  he  found ;  to  the  intent 
that  the  people  be  not  trouhled  or  endan- 
gered, nor  the  peace  diminished,  nor  mer- 
chants and  others,  passing  by  the  highways 
of  the  r^alm,  be  disturbed,  nor  put  in  tlie 
peril  which  may  happen  by  such  offenders. 
Justices  do  not  act  under  this  statute,  unless 
a  complaint,  requiring  such  security  to  be 
taken,  has  been  made,  or  a  conviction  of - 
some  offence  of  a  dangerous  kind  has  taken 
place,  and  the  circumstances  are  such  as  to 
render  a  repetition  of  it  by  the  same  offender 
probable. 

SECURITY  FOR  KEEPING  THE  PEACE. 
Becoming  bound  with  one  or  more  suretifs 
in  a  recognizance  or  obligation  to  the  Crown, 
and  tak?n  in  some  court  or  by  some  judicial 
officer,  whereby  the  parties  acknowledge 
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themselves  to  be  indebted  to  the  Crown  in 
the  sum  required,  with  condition  to  he  void 
and  of  none  effect,  if  the  party  shall  appear 
in  court  on  a  certain  day,  and  in  the  mean- 
time shall  keep  the  peace,  either  creoerally, 
towards  the    sovereign   and  all   her  liege 
people ;  or,  particularly  also,  with  regard  to 
the  person  who  craves  the  security  ;  or,  on 
condition,  so  to  keep  the  peace  for  a  certain 
period,  not  dependent  on  any  appearance  in 
court.     If  the  condition   of  the  recogni- 
zance be  broken,  the  recognizance  becomes 
forfeited  or  absolute,  and  the  party  and  his 
sureties  become  the  Crown's  debtors  for  the 
several  sums  in  which  they  are  rcHpecilvely 
bound.    4  Step,  Com.  31 1. 
Securius  expediuntur  negotia  commissapluribus  : 
et  plus  vident  ocuH  qiuan  oculus,    4  Co.  46. 
—(Business  entrusted  to  many  speeds  best : 
and  many  eyes  see  more  than  one  eye.) 
SECUS,  otherwise. 

SB  DEFfiNDQNDO,  homicide,  excunable 
slaughter,  in  defence  of  one's  own  life,  when 
attacked  and  put  in  jeopardy. 
SEDERUNT,  acts  of,  ordinances  of  the  Court 
of  Session  in  Scotland,  under  authority  of 
the  Statute  1540,  c.  93,  by  which  authority 
is  given  to  the  court  to  make  such  regula- 
tions as  may  be  necessary  for  the  ordering 
of  processes  and  the  expediting  of  justice. 
SEDITION,  an  offence  against  the  Crown  and 
government,  not  capital,  and  not  amounting 
to  treason.  All  contempts  against  the  So- 
vereign and  the  government,  and  riotous 
assemblies  for  political  purposes,  may  be 
ranked  under  the  head  of  sedition. 

In  the  Scotch  law,  an  attempt  made  by 
meeting,  or  by  speeches  or  publications,  to 
-disturb  the  tranquillity  of  the  state,  it  is  dis* 
tingaished  from  leasing-making,  which  has 
in  view  to  diminish  or  affect  the  sovereign's 
private  character, 
DEDUCING  TO  DESERT  OR  DESERTION, 
offences  against  the  government*  provided 
against  by  the  Annual  Mutiny  Acts.    See  1 
G.I.,c.4/;  37  G.  III.,  c.  70;  and  1  V.,  c.  91. 
13EDUCT10N,  the  corruption  of  women. 
An   action   of  seduction   is  frequently 
adopted  by  a  parent  for  the  purpose  of  ob- 
taining a  compensation,  in  damages,  for  de- 
bauching his  daughter,  and  getting  her  with 
child,  and  the  expenses  attending  the  lying- 
in  i  per  guodservitium  amisit,   A  master  also, 
not  standing  in  the  relation  of  a  parent,  may 
maintain  this  action  for  debauching  his  ser- 
vant. In  ascertaining  the  amount  of  damages 
in  this  action,  a  jury  should  regard  not  merely 
the  injury  sustained  by  the  loss  of  service, 
but  also  the  wounded  feeling  of  the  parent 
or  party  standing  tit  looo  parentis.     Our 
criminal  code  has  not  provided  any  punish- 
ment for  this  offence. 
SEIGNIOR,  a  lord  of  a  fee  or  manor. 
SEIGNIOR  IN  GROSS,   a  lord  without  a 

manor. 
I^IGNIORAGE,  a  royalty  or  prerogative  of 
the  Crown,  whereby  an  allowance  of  gold 
and  silver,  brought  in  the  mass  to  be  ex- 
changed for  coin,  is  claimed. 


SEIGNIORY,  a  manor  or  lordtbip. 

Seisina  facit  stipiteml  Wright* s  Ten.  185.- 
(The  seisin  makes  the  heir.) 

SEISIN,  possession.. 

There  is  a  seisin  in  deed,  as  when  an  actosl 
possession  is  taken ;  or  in  law,  where  Uodt 
descend,  and  oAe  has  not  actually  entered 
upon  them. 

SEISIN,  livery  c^,  delivery  of  possession. 

SEISINA  HAB£NDA,&c..  a  writ  fur  delivery 
of  seisin  to  the  lord,  of  lands  and  tenemenis, 
after  the  King,  in  right  of  bis  preroj^arife, 
has  had  the  year-day,  and  waste,  on  a  fetosj 
committed,  &c.    Reg.  Orig,  165. 

SEISING  OP  HERiOTS,  taking  the  bnt 
beast,  &c.,  where  ah  heriot  is  due,  on  the 
death  of  the  tenant.  It  is  a  species  of  self- 
remedy,  not  much  unlike  that  of  taking  goods 
or  cattle  in  distress;  only,  in  the  latter  cste, 
they  aoe  seised  as  a  pledge,  in  the  former,  as 
the  property  of  the  person  for  whom  seiseil. 

SEISlhf-OX,  a  perquisite  formerly  due  to  the 
sheriff  ot  Scotland  when  he  gave  infeftaneot 
to  an  heir  holding  Crown  lands.  It  b  nov 
converted  into  a  money  payment,  propor- 
tioned to  the  value  of  the  estate. 

SEIZURE  OF  GOODS  FOR  OFFENCES, 
lib  goods  of  a  felon  or  other  offender  eao  be 
taken  to  the  use  of  the  Crown,  before  for- 
feited. There  are  two  kinda  of  setsure,  (I) 
verbal,  to  make  an  inventory,  and  charge  tlie 
*  town  or  place  where  the  owner  is  indicted 
for  the  offence ;  and  (2)  actual,  which  ^ 
taking  them  away  after  conviction.    3  hut, 

SEL  denotes  the  bigness  of  a  thing  to  which 
it  is  added,  as  SehSood,  a  big  wood. 

SELDA  [selde.  Sax.,  a  seat]^  a  shop,  shed,  or 

..  stall  in  a  market ;  a  wood  of  sallovs  or 
willows ;  also,  a  salt«ptt.    Co.  LU,  4. 

SELECT  VESTRY  ACT,  59  Geo.  III.,  c.  12. 

SELF-DEFENCE.  Both  the  life  and  liiobt  of 
a  man  are  of  such  high  valne,  in  the  estima- 
tion of  the  law  of  England,  that  it  ptrdosi 
even  homicide,  if  committed  se  defeadeait 
or  in  order  to  preserve  them.   See  Dmici, 

HOMICIDK.. 

SELF-MURDER.    See  Fblo  0b  n. 

SELION  OF  LAND,  a  lidge  of  ground  risisi^ 
between  two  furrows,  containing  oo  certain 
quantity^  but  sometimes  more  and  some- 
times less.     Termes  de  Ley, 

SELLING  PUBLIC  OFFICES,  an  ofloce 
against  the  government. 

It  is  provided,  by  5  &  6  £dw.  VI.,  e.  \^ 
confirmed  and  extended  by  49  Geo.  HI, 
c.  .106,  that  persons  buying  or  sellioc*  ^ 
receiving-  or -paying  money  or  reward  kr  say 
ofice  in  the  gift  of  the  Crown  (with  cer^ 
exceptions),  and  persona  receiving  or  psyii^ 
money  for,  or  soliciting  or  obtaioii^  sof 
such  office,  or  making  any  negotiaooa  or 
pretended  negotiation  r«l«ting  tbeteto,  aod 
persons  opening  or  advertising  houses  for 
traiisacting  bosineas  relatinff  to  the  sale  of 
any  snch  office,  shall  respeetiveAr  be  deemed 
guilty  of  a  misdemeanonr.  6  ueo.  Vf-f  f^' 
82,  as,  and  106. 

Sem^  mahi  temjper  pr^eiMmthtr  ette  mak»  * 
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coAm^fMrv.  Cr».Car.317.— (Whtleferis 

one*  b«d,  H  alwmyt  pretumed  to  be  bad  io 

the  same  decree.) 
SEMI.PL£NAPROBATIO,ft8einUproor;  the 

tiestimoiif  of  one  pereon,  upon  which  the 

civiliMa  will  sot  allow  any  lentcnce  to  be 

fomded. 
Semper  ita  JUti  relaiio  mi  tmUat  ditpositio,    6 

Co.  76.— ^Let  the  reference  always  be  so 

node,  that  the  diiposition  may  avail.) 
Semper  prieswmUur  pro  lepitimatHmepeerorum  ; 

etJlMtiowm  potest  probari.   Co.  Lit.  126  — 

(It  is  always  to  be  presumed  that  children 

are  le^^timato:  and  ihation  cannot  he  proved.) 
Semper  prmnunitmr  pro  sentintid.  3  Buls.  42.— 

'  (PreeomptioD-  is  always-  for  the  sentence.) 
SBNAOB,  money  paid  for  synodals. 
^SENATOR,  a  iheinlier  of  Parliament. 

The  Jndfires  of  the  Court  of  ^esntm  in 

Scotland  ore  entitled  Senators  of  the  Coile^re 

of  Justice.    Act.  1540,  c.  93. 
Senatoreenmi partes  eorpofis  regis,  4  Inst.  53. 

— (Tlie  senators  are  psrt  of  the  kinir's  body.) 
SENATUS  C0N8ULTA,  public  acts,  among 

the  RonaBB,  which  reganlod  tho*whole  com- 

munify. 

SENATUS  DBCRBTA,  private  acts,  which 
concern  particular  persona  or  private  con- 
cerns. 

SENESCHAL  [sein,  Gerni.,uhoiHt,  sMdsehale, 
on  ofllce] .  A  steward  $  also,  one  who  has  the 
dispettfltnir  of  Justice.    Kitck.  83. 

SENESCHALLO  ET  MARESRALLO 
QUOD  NON  TBNBAT  PLAOITA  DE 
LIBERO  TENEMENTO,  a  writ  addressed 
to  the  Steward  and  Marshal  of  England,  in- 
hibitinji^them  to  take  coi^nisance  of  an  action 
in  their  court  that  concerns  freehold.  Reg. 
Or^.  185. 

SENEVOIA,  widowhood. 

SBNEY-D  A  YS,  play«-daysi  ortimes  of  pleasure 
and  dirersioo. 

Sentms  verbamm  est  nntmn  lefis.  5  Co,  2. 
— (The  meaning  of  the  words  is  the  spirit 
of  the  law.) 

S^nsttsiterdormm  €9  eausi  dieendlaoeipiewius  es9: 
e$  sermones  semper  aceipiendi  sunt  secundum 
subfteiam  mmteriam,  4  Co.  14.— -(The  sense 
of  words  is  to  bo  taken  according  as  the 
words  are  uaed :  and  discourses  are  always 
to  be  interpreted  acconling  to  the  subject.) 

Sensui  verbermn  est  duplesr,  mitis  et  asper  et 
9erbu  semper  aeeipiendu  sunt  in  mitiore  sensu, 
4  Co.  13.— (The  meaning  of  words  is  two- 
fold, soft  and  rough :  and  words  are  to  be 
received  in  their  softer  sense.) 

SENTENCE  OP  A  COURT,  a  ctefinitire  judg- 
ment  pronounced  in  »  cause  or  criminal 
proceeding. 

Sentemh  eentrtt  mutrimet^um  nunguem  transit 
its  rem  Judicatimn,  7  Co^  43.— < A  sentence 
against  marriage  aerer'  passes  in  a  matter 
judged.) 

Senifentia  feeit  /v#,  et  iegis  interpretntio  lefts 
phn  obtinH,  Ellesm.  Postn.  56. — (The 
aentenee  gives' the  right,  and  the  interpreu- 
tioi»  of  tlM  law  has'  me  force  of  law.)  ^ 

Sententia  /t^Jns,  et  resjmdip&tu  pro  veritate 
•Gtipitur,     JQtetm.  PostB.  55.— (Sentence 


creates  the  right,  and  what  is  adjudicated  is 
taken  for  granted.) 
Sententia  interioeutoria  revoeari  potest,  dejini- 
tiva  non  potest.    Bacon. — (An  interlocutory 
sentence  may  be  recalled,  but  not  a  6nal.) 
Sententia  non  /ertur  de  rebus  non  Hquidis :  et 
oporiet  quod  eertn  res  deducalur  in  judicium, 
Jenk.  Cent.  7. — (Sentence  is  not  given  on 
things  not  liquidated :  and  Homething  cer-^ 
tain  ought  to  l»e  brought  to  judgment.) 
SEPARATE   ESTATE.      Properly  may  be 
given  to  the  separate  use  of  a  married  woman, 
who  will  he  considered,  in  a  court  of  equity, 
to  all  intents  and  purposes,  as  a/eme  sole  in' 
respect  thereof. 

If  the  precaution  have  not  been  taken  of 
vesting  in  tru:stees  the  property  given  to  the 
separate  use  of  a  married  woman,  her 
husband,  in  whom  such  property  vests  by 
operation  of  law,  will,  by  the  court,  be  con- 
sidered a  trustee  for  her. 

A  limitation  to  the  separate  use  of  a 
woman  unmarried  at  the  time  of  gift  taking 
effect,  is  valid  io  the  event  of  her  subsequent 
marriage. 

A  married  woman  may  be  restrained  from 
alienating  property  settled  to  her  separate 
use,  although  a  prohibition  against  aliena- 
tion is  invalid  if  annexed  to  a  gift  to  a  man. 

If  property  be  given  to  the  separate  use  of 
a  married  woman,  and  she  is  not  restrained 
from  alienation,  she  may  dispose  of  it  during 
coverture,  either  by  gift  in  her  lifetime  or  by 
wiM  at  her  death,  the  same  as  if  she  were  a 
fane  sole. 

If  property  be  given  to  the  separate  use  of 
a  married  woman,  who  is  restrained  from 
alienating  it,  the  restriction  will  cease  as 
soon  as  she  becomes  discovert  by  the 
death  of  her  husband. 

If  property  be  given  to  the  separate  use  of 
a  woman,  with  restriction  against  alienation, 
and  she  be  unmarried  at  the  time  of  the  gift 
taking  place,  the  restriction  is  inoperative  as 
long  as  she  continues  sole,  but  if  she  marry 
without  having  exercised  her  power  of 
alienation,  the  restriction  is  binding  on  her 
during  coverture. 

If  property  be  settled  to  the  separate  use 
of  a  married  woman,  with  a  restriction 
against  alienation,  although  the  restriction 
cease-  as  soon  as  she  is  discovert,  yet,  if  she 
marries  again  without  having  exercised  her 
power  of  alienation  while  sole,  the  restric- 
tion revives  and  continues  in  force  during 
the  second  marriage.  1  Hayeks  Cont,  539. 
SEPARATE  MAINTENANCE.  Although 
the  law  looks  with  great  disfavor  on  any  agree- 
ment, the  object  of  which  is  to  relieve  from 
the  duties  and  obligations  arising  from  the 
conjugal  relation,  yet,  where  the  husband 
and  wife  have  actually  come  to  a  resolution 
to  live  separately,  the  courts,  both  of  law 
and  eouity,  have  in  many  cases  recognized 
the  validity  of  agreements  made  for  the  pur* 
pose  of  carrying  this  resolution  into  effect. 

This  is  usually  done  by  the  husband's 
covenanting  with  trustees  appointed  on 
behalf  of  the  wife,  that  he  will  provide  cer- 
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taiD  sums  for  ber  separate  maiDtenance,  the 
trustees  coveDantini;  in  returo  to  iodemnify 
the  husband  af^alnst  tbe  debts  of  the  wife, 
and  that  she  shall  release  all  claims  of 
jointure  and  dower.  The  deed  should  con- 
tain a  clause,  in  which  each  party  covenants 
not  to  molest  or  interfere  with  tbe  other, 
and  not  to  sue  for  the  restitution  of  con- 
jugal rights.    2  Step.  Cam.  309. 

SEPARATION,  the  living  asunder  of  man  and 
wife 

SEPARATION  OF  BENEFICES,  &c.  See 
1  &  2  Vict.,  c.  1()6, 

SEPARATISTS,  seceders  from  the  church. 
They,  like  quakers,  solemnly  affirm,  instead 
of  taking  the  usual  oath,  before  they  give 
evidence.  3  &  4  Wm.  IV.,  c.  49,  §  82 ; 
I  &  2  Vict.,  cc.  5,  15 ;  6  &  7  Vict.,  c.  85,  §  2. 

SEPARIA,  several  or  severed  and  divided  from 
other  ground.    Paroch,  Antiq.  336. 

SEPTENNIAL  ELECTIONS.  Our  Parlia- 
ment must  expire  or  die  a  natural  death  at  tbe 
end  of  every  seventh  year,  if  not  sooner  dis- 
solved by  the  royal  prerogative.  1  G^.  i., 
St.  2,  c.  38. 

SEFrUAGESIMA,  the  third  Sunday  before 
guadrnjreiima  Sunday  in  Lent,  being  about 
the  70th  day  before  Easter. 

SEPTUM,  an  enclosure ;  any  place  paled  in. 

SEPULTURA,  an  offering  to  the  priest,  for 
the  burial  of  a  dead  body. 

SEQUATUR  SUB  SUO  PERICULO,  a  writ 
that  lay  where  a  summons  ad  warrantizawi 
is  awarded,  and  the  sheriff  returns  that  the 
party  has  nothing  whereby  he  may  be  sum- 
moned ;  then  issue  an  alias  and  a  piuries, 
and  if  he  come  not  in  on  the  piuries^  this 
writ  shall  issue.    0.  N.  B.  163. 

SEQUELA  CAUSifi,  the  process  and  de- 
pending issue  of  a  cause  for  trial. 

SEQUELA    MOLENDINA.       See    Sicta 

AD  MOLBNDINUM. 

SEQUELA  CURIAE,  suit  of  court. 

SEQUELA  VILLANORUM,  the  family 
retume  and  appurtenances  to  the  goods  and 
chattels  of  villeins,  tvhicb  were  at  the  abso- 
lute disposal  of  the  lord.  Paroch.  Antiq.  216. 

SEQUELS,  small  allowances  of  meal,  or 
manufoctnred  victual  made  to  the  servants 
at  a  mill  where  corn  was  ground,  by  tenure 
in  Scotland,  for  their  work.    See  Tb'irla oe. 

SEQUENDUM  ET  PROSEQUENDUM,  to 
follow  and  prosecute  a  cause. 

SEQUESTER,  to  renounce ;  to  set  aside  f|om 
the  use  of  tbe  owners  to  that  of  others. 

SEQUESTRARI  FACIAS.  tPrit  o/,  a  process 
commanding  the  bishop  to  enter  into  tbe 
rectory  and  parish  church,  and  to  take  and 
sequester  the  same^  and  hoM  them  until,  of 
the  rents,  tithes,  and  profits  thereof,  and  of 
the  other  ecclesiastical  ^oods  of  tbe  defen- 
dant^ he  have  leried  tbe  plaintiff's  debt.  It 
is  in  the  nature  of  a  levari  /ados.  Chit. 
j4rch.  Prac.  916. 

SEQUESTRATION,  the  separating  or  setting 
aside  of  a  thing  in  controversy,  from  .the 
possession  of  both  tbe  parties  that  contend 
for  it :  it  is  twofold,  ffo/ii/s/ary,  done  by  con- 
sent of  all  parties,  and  nfcessarv,  when  a 
Judge  orders  \t. 


Sequamur  restigln  patrmm  tusstsfum.  Jenk. 
Cent. — (Let  us  follow  tbe  footsteps  of  oar 
fathers.) 

SEQUESTRATION  IN  CHANCERY,  a  pre- 
rogative  process  addressed  to  certain  con- 
missioners  empowering  them  to  ealer  upon 
a  defendant's  real  estates,  and  sequester  the 
rents  thereof,  as.  also  his  gocNls,  chattels, 
and  personal  estate,  and  keep  the  same 
until  tbe  defendant  shall  clear  bis  contempt. 
It  has  no  return,  and  is  granted  as  of  cuurK 
upon  a  return  of  non  est  imvemttu  by  the 
serjeant-at-arms,  or  by  a  sheriff  on  an  at- 
tachment. Orders  Sth  Map,  1845,  eUasn 
84,88. 

As  agunst  peers,  members  of  Pwliaraeot, 
and  corporations,  the  seqoeatration  is  am 
only  in  the  first  instance. 

The  sequestrators  are  officers  of  tbe  court, 
and  as  such  are  amenable  thereto,  and  are 
to  act  from  time  to  time  in  the  exeention  of 
their  office  as  tbe  court  sbuU  direct;  they 
are  to  account  for  what  comes  to  their 
hands,  and  are  to  briuf^  tbe  money  into 
court  as  ordered,  to  be  put  ont  at  interest 
or  otherwise,  as  shall  be  found  neces«ary; 
this  money  is  not  usually  paid  to  tbe  plain- 
tiff, but.  remains  in  court  until  the  defemlsBt 
has  appeared  or  answered  and  cleared  his 
contempt,  and  then  whatever  has  been  sdxed 
shall  be  accounted  for  and  p«d  over  to  him; 
the  court,  however,  having  the  whole  uixlcr 
their  power  may  do  therein  as  they  pleair, 
and  as  shall  be  most  agreeable  to  the  jostke 
and  equity  of  the  case. 

SEQUESTRATION  OF  A  BENEFICE.  See 
Skqubstrari  Facias. 

SEQUESTRO  HaBBNDO,  a  jodidal  writ 
for  tbe  discbaiging  a  sequestration  of  the 
profits  of  a  church  benefice,  granted  by  tbe 
bishop  at  the  Sovereign's  command,  thereby 
to  compel  the  parson  to  appear  at  tbe  loit 
of  another ;  upon  his  appearance,  the  psrMa 
may  have  this  writ  for  tbe  release  of  tbe 
sequestration.    Reg.  Judic.  36. 

Sequi  debet  potentia  jmstitiam  nm  prmeeiere. 
2  Inst.  464.— (Power  should  follow  josdc^ 
not  precede  it.) 

SERJEANT  or  SERJEANTS  [serMi, 
Lat.],  used  in  several  senses : — 

(1 )  Seneants  at  law  or  o/  the  em/  («r- 
vientes  ad  legem),  otherwise  called  Serjeants 
counter,  tbe  highest  degree  in  the  commes 
law,  as  doctors  in  the  civil  lawj  bat, 
according  to  Spelman,  a  doctor  of  bw  is 
superior  to  %  seijeant,  fur  tbe  very  name  of 
a  doctor  is  magisterial,  h|A  that  of  a  seijetst 
is  only  ministerial.  SeijeanU  at  kiw  sre 
made  by  the  Queen's  writ,  addressed  noto 
such  as  are  called,  commanding  then  Cs 
take  upon  them  that  degree  by  a  certsis 
day.  Furteseue,  c.  60 ;  3  Cro.  1 ;  Djfer,  72; 
2  inst^  2V6.    See  PaaGiDBNCK. 

The  monopoly  enjoyed  by  the  seijeaauis 
the  Court  of  Common  Pleas,  during  tern 
time,  has  been  recently  abolished,  and  tbe 
court  thrown  open  to  the. bar  geaenilj- 
9  4- 10  net.,  r.  64. 

(2)  Serjeants  at  arms,  pQcen  atienajnjf 
the  Sovereign's  person  to  arrest  indiTidiai* 
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of  distinction  otFen^mg,  and  give  attendance 
on  the  Lord  High  Steward  of  England, 
lilting  in  jadgment  on  any  traitor,  &c.  Tu'o 
of  the8e»  by  the  ruyal  permission,  attend  on 
the  t%ro  Houses  of  Parliament ;  the  office  of 
him  in  the  House  of  Commons  is  the  Iceep* 
ing  of  the  doors,  and  the  execution  of  such 
commands,  touching  the  apprehension  and 
talcing  into  custody  of  any  olTender,  as  that 
house  shall  enjoin  him.  Another  of  them 
attends  in  the  Court  of  Chancery,  and  one 
on  the  LorrI  Treasurer  of  England ;  also, 
one  upon  the  Lord  Mayor  of  London  on 
extraordinary  solemniti«*d,  &c.  They  are  in 
the  old  books  called  virfraieriet,  because 
ihey  carried  stiver  rods  gilded,  as  they  now 
do  maces,  before  the  Sovereign.  Fteta, 
I.  2,  <?.  38. 

(^)  SfT/ennii  of  the  househoM  are  officers 
who  execute  several  functions  within  the 
royal  household.    33  ffftn.  FIIL,  c.  12. 

(3)  The  common  serfeant,  a  judicial  officer 
in  the  city  of  London,  who  attends  the  Lt>rd 
Mayor  and  Court  of  Aldermen  on  court 
days,  and  is  in  council  with  ihem  on  all 
occasions  within  or  without  the  precincts  or 
liberties  of  the  city. 

(6)  Inferior  iTjeanis,  such  as  Serjeants 
of  the  mace  in  corporations,  officers  of  the 
county ;  and  there  are  Serjeants  of  manors, 
of  the  police,  &c. 

Snjenntia  idem  esi  quod  terviiium,  Co.  Lit. 
105. — (Serjeantry  is  the  same  as  service.) 

SERJEANTY,  or  SERGEANTY,  or  SEAR- 
(lEANTY,  a  service  anciently  due  to  the 
Crown  for  lands  held  of  it,  and  which  could 
not  be  due  to  any  other  lord.  It  was  divided 
into  grand  and  petit.    See  Tbnurb. 

Sermo  inde»  animi,  6  Co.  118.— (Speech  is 
an  index  of  the  mind.) 

Sermo  relatui  ad  pertonam  inteWgi  debet  de 
conditione  pennnte.  4  Co.  16. — (A  speech 
relating  to  the  person  is  to  be  understood 
as  relating  to  his  c<»ndttion.) 

Sermnnee  eemper  aecipiendi  sunt  secundum 
tnfyectftm  materiam,  et  conditionem  persona^ 
nun.  4  Co,  14, —  (Discourses  are  to  be 
understood  according  to  their  subject^  and 
the  condition  of  the  persons.) 

SERVAGE,  when  a  tenant,  besides  payment 
of  H  certain  rent,  finds  one  or  more  work- 
men for  his  lord's  service.  King  John 
brouj^ht  the  Crown  of  England  in  servage  to 
the  see  of  Rome.  2  Inst.  174 ;  1  Ric.  [//., 
c.  6. 

SERVANTS,    See  Master  and  Sbryant. 

8ERVI,  bondmen  or  servile  tenants. 

They  were  of  four  sorts :  I.  Such  as  sold 
themselves  for  a  livelihood.  2.  Debtors  sold 
for  being  incapable  of  paying  their  debts. 
3.  Captives  in  war,  retained  and  employed 
u  perfect  staves.  4.  Nativi,  born  servants, 
M  lueh,  solelv  belonged  to  the  lord.  There 
^^n  also  said  to  be  servi  tettimentales,  those 
^hich  were  afterwards  called  covenant  ser- 

cJi"'*-    Cotrelt. 

i>ERVlCE  [sermtium],  that  duty  which  a  te- 
nant, by  reason  of  bis  estate,  owes  to  his 
lord.  There  are  many  divisions  of  this  duty  < 


in  our  ancient  law  books,  as  into  personal 
and  real,  which  is  either  vrUme  or  rustic, 
free  and  base,  continual  or  annual,  casual 
and  accidental,  intrinsic  and  extrinsic,  cer- 
tain and  uncertain,  &c.  See  Tenure.  Also, 
executing  a  writ  or  notice,  by  giving  a  copy 
of  it  to  the  party  whom  it  immediately 
concerns. 

SERVICE  OF  AN  HEIR.  By  the  law  of 
Scotland,  before  an  heir  can  regularly  ac- 
quire a  right  to  the  ancestor's  estate,  he 
ought  to  be  served  heir,  which  is  one  of  the 
old  forms  of  the  law  of  Scotland,  proceeding 
upon  a  writ,  and  including  in  it  the  decision 
of  a  jury,  fixing  the  right  and  character  of 
the  heir  to  the  estate  of  the  ancestor. 

SERVICE  SECULAR,  woridly  service,  con- 
trasted to  spiritual  or  ecclesiastical. 

SERVIENT! BUS,  certain  writs  touching  ser- 
vants  and  their  masters  violating  the  sta- 
tutes made  against  these  abuses.  Reg. 
Orig.  189. 

SERVIENT  TENEMENT,  an  estate  in  re- 
spect  of  which  a  service  owing,  as  the  db- 
minant  tenement  is  that  to  which  the  service 
is  due. 

Servile  est  expilationis  crimen  j  sola  innoeen* 
tia  libera.  2  Inst.  573.— (The  crime  of  thefk 
is  slarish ;  innocence  alone  is  free.) 

SERVING  FOREIGN  STATES,  an  offence 
against  the  government,  as  being  a  breach 
of  one's  allegiance.  '6  Jac.  i.,  c.  4,  {  18 ; 
69  Oeo.  III.,  e.  69. 

Servitia  personalia  seqwmtur  personam.  2  lost. 
374. — (Personal  serrices  follow  the  person.) 

SEKVITIUM  FEODALE  ET  PRiEDIALE, 
a  personal  service,  but  only  by  reason  of  the 
lands  which  were  held  in  fee.    Bract,  I.  2, 

SERVITIUM  FORINSECUM,  a  serrice 
which  did  not  belong  to  the  chief  lord,  but 
to  the  king.    Afon.  Ang.  ii.  48. 

Servitium,  in  lege  Anglise,  regulariter  accipitur 
pro  servitio  quod  per  tenentes  dominis  stds 
debetur  ratione  feodi  sui.  Co.  Lit.  65.-— (Ser- 
rice, bv  the  law  of  England,  means  the  ser- 
vice wnich  is  due  from  the  tenants  to  the 
lords,  by  reason  of  their  fees.) 

SERVITIUM  INTRINSECUM,  that  service 
which  was  due  to  the  chief  lord  alone  from 
his  tenants  within  his  manor.    Fteta,  I,  3. 

SERVITIUM  LIBERUM,  a  serrice  to  be 
done  by  feudatory  tenants,  who  were  called 
liberi  homines,  and  distinguished  from  vas- 
sals, as  was  their  serrice ;  for  they  were  not 
bound  to  any  of  the  base  serrices  of  plough- 
ing the  lord's  land,  &c.,  but  were  to  find  a 
roan  and  horse,  or  go  with  the  lord  Into  the 
army,  or  to  attend  his  court,  &c.  It  was 
called  also  servitium  Uberum  armorum, 

SERVITIUM  REGALE,  royal  service,  or 
the  prerogatives  that,  within  a  royal  manor, 
belonged  to  the  lord  of  it ;  which  were  gene- 
rally reckoned  to  be  the  following — riz., 
power  of  judicature  in  matters  of  property, 
and  of  life  and  death  in  felonies  and  mur- 
ders ;  right  to  waifs  and  estrays;  minting  of 
money;  assize  of  bread  and  beer,  and 
weights  and  measures.     Paroeh,  Antiq.  60*. 
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SERVI  TESTIMENTALES,  covenaat  ser* 

SERVmiS  ACQUIETANDIS,  a  judicial 
writ  for  a  man  distrained  for  services  to  one» 
when  he  owes  and  performs  them  to  an- 
other, for  the  acquittal  of  such  services. 
Reg,  Judic.  27. 

Servitus  est  constitutio  jure  gentium,  qua  quis 
•domino  aliesto  contra  naturam  subjicitur, 
Co.  Lit.  116. — (Slavery  is  an  instituticm  by 
the  law  of  nations,  by  which  a  man  is  subjec- 
ted to  a  foreign  master,  contrary  to  nature.) 

SERVITOR,  a  serving  man ;  particularly  ap- 
plied to  scholars  ai  Oxford,  who  are,  upon 
-the  foundation,  similar  to  a  sizer  at  Cam- 
bridge. 

SERVITORS  OF  BILLS,  servants  or  me«- 
seno^ers  of  the  marshal  of  the  Queen's 
Bench,  who  were  dent  abroad  with  writs, 
&c.,  to  summon  persons  to  that  court.  2 
Hen.  IV„  c.  23. 

SERVITUDES,  burdens  affecting  property 
and  rights  in  Scotland }  nearly  resembling 
easements  in  England. 

SESS  or  ASSESS,  rate ;   tax. 

SESSION,  court  of,  IN  SCOTLAND,  the 
supreme  civil  court  of  Scotland,  instituted 
A.  D.  1532,  and  formerly  consisting  of 
fifteen  Judges — that  number  being  reduced, 
in  1830,  by  11  Geo.  IV.  and  1  Wm.  IV., 
c.  69,  §  20,  to  thirteen ;  viz.,  the  Lord  Pre- 
sident, the  Lord  Justice-Clerk,  and  eleven 
ordinary  lords.  This  court  is  required,  by 
48  Geo.  III.,  c.  151,  to  sit  in  two  divisions: 
the  Lord  President,  with  three  ordinary 
lords,  form  the  first  division ;  and  the  Lord 
Justice-Clerk,  and  three  other  ordinary  lords, 
form  the  second  division.  There  are  five 
permanent  Jjords  Ordinary,  not  attached  ex- 
clusively to  either  division,  hut  equally  to 
both,  the  last  appointed  of  whom  ofiiciates 
in  the  bills,  i.  e.,  petitions  to  the  court 
during  session,  ana  performs  the  other 
duties  of  junior  Lord  Ordinary;  the  four 
other  lords  performing,  in  weekly  rotation, 
the  duties  of  ordinary  in  the  Outer  House. 
The  chambers  of  the  Parliament  House,  in 
which  the  first  and  second  divi>iou8  of  the 
Court  of  Session  hold  their  sittings,  are  called 
the  Inner  House :  that  in  whidi  the  Lords 
Ordinary  sit,  as  single  Judges,  to  hear  mo- 
tions and  causes,  is  called  the  Outer  House, 
which  U  the  great  hall  of  the  Parliament 
House.  The  nomination  and  appointment 
of  the  Judges  is  in  the  Crown.  No  one 
can  be  appointed  who  lias  not  served  as  an 
advocate  or  principal  clerk  of  session  for 
five  years,  or  a  writer  to  the  signet  for  ten 
years.    See  Justiciart,  High  Court  of. 

SESSION,  great,  OF  WALES,  a  court  which 
was  abolished  by  I  Wm.  IV.,  c.  70;  Che 
proceedings  now  issue  out  of  the  courts  at 
Westminster,  and  two  of  the  Judges  of  the 
superior  courts  hold  the  circuits  in  Wales 
and  Cheshire,  as  in  other  English  counties. 

SESSION  OF  PARLIAMENT,  the  sittings 
of  the  Houses  of  Lords  and  Commons,  which 
is  continued,  day  by  day,  by  adjournment, 
until  it  is  prorogued  or  dissolved. 


SESSIONS,  a  nttkig  of  jiutioea  in  eoiut  «|wo 
their  commission,  as  the  sesuons  of  oyer 
and  terminer,  i^aol  delivery,  &c. 

SESSIONS  OF  THE  PEACE,  sittings  of  jus- 
tices  of  the  peace  for  the  execution  of  those 
powers  which  are  confided  to  them  by  their 
commission,  or  by  charter,  and  by  numerous 
statutes.    They  are  of  four  descriptions  ;— 

I.  Petty  sessions. 

Every  meeting  of  two  or  more  justices  in 
the  same  place,  for  the  exftcuiion  of  some 
power  vested  in  them  by  law,  whether  bad 
on  their  own  mere  moiion,  or  on  the  requi- 
sition of  any  party  entitled  to  require  their 
attendance  in  discharge  of  some  doty,  b  s 

Eetty  or  petit  session.  The  occasioni  for 
olding  petty  sessions  are  very  numerons; 
among  the  most  important  of  which  is  the 
bailing  ftersons  accused  of  felony,  vhicb 
may  be  done  after  a  full  hearing  of  evidence 
on  both  sides,  where  the  presumption  of 
guilt  shall  either  be  weak  in  iuelf.  or  weak- 
ened by  the  proofs  adduced  on  behalf  of  the 
prisoner. 

As  to  the  right  of  the  public  to  atieod 
petty  sessions,  it  is  settled,  that  in  rases  of 
preUminary  inquiry,  as  where  magistrates 
sit  to  determine  wbether  tbev  shall  bail  or 
commit  a  party  accused  of  felony  or  misde- 
meanor, it  is  settled^^  that  do  person,  as  ooe 
of  the  public,  can  claim,  as  of  right,  to  l>e  pre- 
sent. The  6  dt  7  Wm.  IV.,  c.  114,  aUowiag 
counsel  to  address  the  jury  for  prisoners  at 
their  trial,  does  not  alter  the  law  in  this  re- 
spect. But  when  ma^^tratea  sFt  lo  a^M^ 
cait  as  upon  a  proceeding  for  a  penalty,  tfaf 
place  in  which  they  sit  is  an  open  coort  of 
justice,  to  which  all  persons  have  a  right  of 
access,  and  from  which  no  oae  may  be  law- 
fully removed,  so  long  as  he  conducts  him- 
self with  propriety. 

II.  Special  sessions. 

A  special  session  is  a  sitting  of  two  or 
more  justices,  holden,  not  of  their  own  mere 
motion  and  private  agreement,  but  on  a  par- 
ticular occasion  for  the  execution  of  some 
given  branch  of  their  authority,  after  rea- 
sonable notice  to  all  the  other  magistrates  of 
the  bundred  or  other  divisioQ  of  the  county, 
city,&c.,  for  which  it  is  convened  and  holdea; 
which  notice  has  been  served  personally  or 
by  post,  subject  to  7  &  8  Vict.,  c  ."JS. 

There  are  several  special  sessions  require* 
by  law  to  be  bolden  at  particular  periods; 
as  for  appointinsr  overseers  of  the  poor,  bf 
43  Eliz..  c.  2,  and  64  Geo.  III.,  c.  SUonihc 
25th  March,  or  within  fourteen  days  after; 
and  for  licensing  ale-houses  and  victoallio^- 
houses,  to  sell  exciseable  Itqaors  by  retail, 
to  be  drunk  or  consumed  on  the  premise^ 
on  some  day  between  20th  Ai^ust  and  14th 
September  mclusive,  except  in  Surrey  and 
Middlesex,  where  the  nieetines  must  be  held 
within  the  first  ten  days  of  March;  and  for 
appointing  the  days  of  holding  not  less  thaa 
eight,  nor  more  than  twelve,  special  •««wjf 
in  the  year,  for  executing  the  purposes  of  the 
Highway  Act,  which,  by  6  &  6  Wm.  IV.,  c  W, 
§  45,  are  to  be  so  appointed  at  a  specie »»- 
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^om,tobekeldivithiafmirteendaya«fter  every 
20th  March.  Also,  justices  acting  in  every 
p^tty  seMlona'  divUiop  shall*  four  times  at 
least  in  ^ery  year,  bold  a  special  sessions  to 
hear  appeals  ai^iast  poor  rates,  gWiuf^  at 
least  t^eoty-eight  ds^i'  notice  before  the 
hnldinir  of  the  same,  in  pursuance  of  6  &  7 
Wm.lV.,c.96,§6,andby5&6Vict.,c.l09. 

for  eacreasing  security  of  persons  and  pro- 
perty, the  justices  of  peace  of  every  county 
in  Bnjfland  shall,  on  some  day  after  24th 
Man;h  and  before  9ih  April,  in  each  year, 
lioM  a  special  petty  session  of  the  peace  in 
tbfiir  several  divisions,  for  the  appointment 
otf' parochial  constables ;  of  which  session  due 
notice  shall  be  ^ven  to  every  justice  usually 
Acting  in  that  division. 

in.  (ienerol  sessions. 
A  general  sessions  of  the  peace  is  a  court 
of  record  holden  before  two  or  more  justices, 
whereof  one  is  of  the  quonun,  for  execution 
of  the  general  authority  given  to  justices  by 
the  commission  of  the  peace  and  ceruin  acts 
of  Parliament.  The  only  description  of 
fieiieral  sessions  which  is  now  usually  holden, 
is  the  court  of  General  Quarter  Sessions ; 
hot  io  the  county  of  Middlesex,  besides  the 
foarquarter  sessions,  four  general  sessions 
arc  held  in  the  intervals,  and  original  inter- 
mediate sessions  occasionally  take  place.  A 
general  session  may  be  called  by  any  two 
jostices  within  tlie  jurisdiction,  one  being  of 
the  quoTMM,  or  by  the  custot  rotulorum,  and 
one  justice  j  but  not  by  one  justice,  or  by  the 
cuitoi  rottdorum  alone.  The  presence  of  two 
justices  is  necessary  to  its  being  held  or  even 
adjourned,  so  as  to  hold  it  legally  at  another 

.  time. 

IV.  General  quarter  sessions. 
They  are  tliat  species  of  general  sessions 
which  is  held  under  authority  of  the  com- 
mission of  the  peace  by  two  or  more  justices 
(one  being  of  the  quorum),  at  some  place 
within  the  county,  fixed  by  their  precept, 
OBce  in  every  quarter  of  the  year,  as  directed 
by  various  statuies.  It  is  a  court  of  oyer  and 
termuier,  and  a  court  of  record,  and  not  a 
court  of  inferior  jurisdiction.  By  1 1  Geo.  1 V. 
and  I  Wm.  IV.,  c.  70,  §  25,  it  was  enacted, 
"that  in  the  year  of  our  Lord,  1831,  and 
afterwards,  the  justices  of  the  peace  in  every 
county,  riding,  or  division,  for  which  general 
qoarter  seasions  of  the  peace  by  law  ought  to 
he  held,  shall  hold  their  general  quarter  ses- 
sions of  the  peace  in  the  first  week  after  the 
11th  day  of  October ;  in  the  first  week  after 
the  28th  day  of  December;  in  the  first  week 
after  the  31st  day  of  March]  and  in  the  first 
Week  after  the  24th  day  of  June;  and  that  all 
acts,  matters,  and  things  done,  performed, 

•  and  transacted  at  the  times  appointed  by  this 
act  for  the  holding  of  the  general  quarter 
sessions  of  the  peace,  shall  be  as  valid  and 
blading  to  all  intents  and  purposes  as  if  the 
iamehadbeendone,  performed,and  transacted 
^^  general  quarter  sessions  of  the  peace, 
lM>lden  at  the  times  by  law  limited  for  the 
•holdiugthereof  before  the  passing  of  this 
<^t.'*  This  statute  is  merely  directQry»  for 


quarter  seasions  of  the  peace  would  be  good» 
though  held  at  other  times  than  those  speci- 
fied. But  because  in  some  counties  of  Eng- 
land and  Wales,  the  time  usually  fixed  for 
holding  the  spring  assizes  interferes  with  the 
due  holding  of  the  sessions,  appointed  to  be 
holden  in  the  first  week  afterthe3l8tMarch» 
the  4  &  5  Wm.  IV.,  c.  47,  enacts  that  in 
every  county,  riding,  or  division,  it  shall  be 
lawful  for  the  justices  assembled  in  their 
general  quarter  sessions,  in  the  week  next 
after  the  28th  day  of  December,  in  every 
year,  to  name,  if  they  shall  see  occasion  so  to 
do,  two  justices  of  the  peace,  who  shall  be 
empowered,  as  soon  as  may  be  after  the  time 
for  holding  the  spring  assizes  shall  be  ap- 
pointed, to  fix  the  day  for  holding  the  next 
general  ouarter  sessions  of  the  peace  for  such 
county,  ac,  so  as  such  time  may  not  be  earlier 
than  the  7th  March,  nor  later  than  22nd 
April ;  and  to  give  notice  of  the  day  so  fixed 
by  advertisement  in  such  newspaper  as  shall 
be  directed  by  the  justices  so  assembled; 
and  in  every  such  case  the  general  quarter 
sessions,  held  on  the  day  so  fixed  and  notified^ 
shall  be  valid,  and  it  shall  not  be  necessary 
to  hold  any  sessions  of  the  peace  for  such 
county,  &c.,  in  the  next  iveek  after  the  Slat 
day  of  March,  anything  in  1 1  Geo.  IV.  and 

I  Wm.  IV.,  c.  70,  to  the  contrary  notwith- 
standing. Provided,  that  in  every  county> 
where  no  other  day  shall  be  fixed  under  this 
act,  the  justices  shall  hold  their  general 
quarter  sessions  of  the  peace  in  the  week 
next  after  the  31st  March,  as  required  by 

II  Geo.  IV.  and  1  Wm.  IV.,  c.  70. 

The  time  for  holding  quarter  sessions  in 
boroughs  is  provided  for  by  5  &  6  Wm.  IV.,. 
c.  76. 

There  are  held  in  London  and  Middlesex 
at  least  eight  sessions  in  every  year,  four  of 
them  held  as  quarter  sessions,  at  periods  as 
nearly  corresponding  to  the  quarterly  periods 
directed  by  the  statutes  as  may  be,  though 
not  exactly,  and  tbe  other  four  as  original 
general  sessions  in  the  intermediate  spaces 
of  time.  Both  have  thesame  jurisdiction  for 
trial  of  indictments,  except  in  cases  where, 
by  statute,  the  quarter  sessions  have  the 
power  given  in  terms  exclusively  to  them. 
Besides  which  the  justices  in  Middlesex  act 
at  their  sessions  in  a  commission  of  oyer  and 
terminer,  which  exists  in  that  county,  and 
gives  them  additional  powers,  subject,  how- 
ever, to  4  &  6  Wm.  IV.,  c.  36,  §  17,  the 
Central.  Criminal  Court  Act,  and  5^6  Vict., 
c.38. 

The  sessions  for  Middlesex  are  held  by 
adjournment  within  Westminster,  with  like 
jurisdiction  as  the  Westminster  sessions  had, 
which  have  ceased  to  be  holden.    7  4*  8  Vict, 

c.7l,§ll. 

The  jurisdiction  of  the  court  of  quarter 
sessions  is  criminal  and  civil,  and  arises  from 
the  commission  of  the  peace  itself,  as  settled 
under  18  Edw.  III.,  c.  2,  and  34  Edw.  III., 
c.  1. 

By  6  &  6  Vict.,  c.  38,  intituled,  "  an  act 
to  define  the  juriadictioa  of  justices  in  general 
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.  and  quarter  sessions  of  the  peace/*  recUinf? 

that  it  U  expedient  that  the  powers  of  justices 
in  general  and  quarter  sessions  of  the  peace, 
with  respect  to  the  trial  of  offences,  be  better 
defined,  it  is  enacted,  that  after  the  passini; 
of  this  act,  neither  the  justice^)  of  the  peace 

,  BCtinj;  in  and  for  any  county,  ridin;;,  divibion, 
or  liberty,  nor  the  recorder  of  any  borough, 
shull  at  any  sestilon^  of  the  peace,  or  at  any 
adjnurnraent  thereof,  try  any  person  or  per- 
sons for  any 

Treason,*  murder,  or  capital  felony,  or  for 
any 

Felony  which,  whe^n  committed  by  a  per- 
son nut  previously  convicted  of  felony,  is 
punishable  by  transportation  beyond  the 
seas  for  life,  or  for  any  of  the  following 
offences  (that  is  to  say)  : 

1.  Misprision  of  treason. 

2.  Offences  against  the  Queen's  title,  pre- 
ro|;ative,  person,  or  f^overiuuent,  or  against 
either  House  of  Parliament. 

3.  Offences  subject  to  the  penaltiea  of 
pramunire, 

4 .  Blasphem  y  and  offences  acrainst  reliinon. 
6.  Administeringor  taking  unlawful  oaths. 

6.  Periury  and  subornation  of  perjury. 

7.  Mttking  or  suborum);  any  other  person 
to  make  a  false  oath,  affirmation,  or  declara- 

.  tioii,  punishable  as  perjury  or  as  a  mis- 
demeanor. 

8.  Forgery. 

9.  Unlawtully  and  maliciously  settini;  fire 
to  crops  of  corn,  grain,  or  pulse,  or  to  any 
part  of  a  wood,  coppice,  or  plantation  of 
trees,  or  to  any  heath,  gorse,  furze,  or  fern. 

10.  Bigamy,  and  offences  against  the  laws 
relating  to  marriages. 

11.  Abduciion  of  women  and  girli*. 

12.  Endeavouring  to  conceal  the  birth  of 
a  child. 

13.  Offences  against  any  provision  of  the 
laws  relating  to  bankrupts  and  insolvents. 

14.  Composini;,  printing,  or  publishing 
blasphemous,  seditious,  or  defamatory  libels. 

15.  Bribery. 

16.  Unlawful  combinations  and  con- 
spiracies, except  conspiracies  and  combina- 
tions to  commit  any  offence  which  such 

.  justices  or  recorder  respectively  have  or  has 
jurisdiction  to  try  when  committed  by  one 
person. 

17.  Stealing  or  fraudulently  taking  or  in- 
juring or  destroying  records  or  documents 
belonging  to  any  court  of  law  or  equity,  or 

.  relating  to  any  proceedings  therein. 

19.  Stealing  or  fraudulently  destroying  or 
concealing  wills  or  testamentary  papiers,  or 
any  document  or  written  instrument  being 
or  containing  evidence  of  the  title  to  any  real 
estate,  or  any  interest  in  lands,  tenements, 
or  hereditaments. 

Provided  always,  that  nothing  herein  shall 
be  construed  to  give  authority  to  the  justices 
of  the  peace  acting  in  and  for  the  cities  of 
liondon  and  Westminster,  the  liberty  of  the 
Tower  of  London,  and  the  counties  of  iMid- 
dledcz,  Essex,  Kent,  and  Surrey,  to  try  any 
person  or  persons  for  any  offence  committed 


or  alleged  to  be  .committed  within  die  jons- 
diction  of  the  Central  CriminalCourt,  which 
such  justices  are  restrain«Ht  from  trying 
under  the  4  &  5  Wm.  IV.,  c.  36,  §  17. 

Subject  to  the  above  restrictions,  it  seetM 
to  be  clear  that  where  an  offence  ia  created, 
and  declared  a  misdemeanor  by  a  statute 
passed  since  the  institution  of  the  office  of  a 
justice  of  the  peace,  it  may  be  tried  bf  a 
court  of  quarter  sessions,  onleaa  Uiere  is 
some  special  direction  that  it  «ball  be  lieaH 
and  determined  by  another  court,  aD4, 
therefore,  with  the  exceptions  above  stated, 
the  quarter  sessions  have  power  to  try  ail 
indictable  offences,  whether  offences  at  the 
common  law  or  created  by  statute. 

Many  other  matters  have  been  abo 
rendered  cognisable  by  quarter  sessions  as  a 
court  of  appeal,  pursuant  to  various  statutra. 
The  principle  of  them  relate  to  friemily 
societies,  appointing  inspection  of  weif^bu 
and  measures,  district  surveyors  uf  high- 
ways, the  licensing  and  conduct  of  pttblicans, 
the  settlement  and  muntenance  of  the  poor, 
the  accounts  of  overseers  and  sarvejors  of 
the  highways,  bastardy,  vagrancy,  &c.  Coo- 
victions  and  orders  of  magistrates  stfe  also 
often  made  the  subject  of  appeal  to  the 
quarter  sessions,  and  several  statutes,  e  f .» 
the  Highway  Act  and  Local  Acts  relatiog  co 
GanaU,  &c.,  have  empowered  aheriffa  to 
summons  juries  to  be  empanelled  at  die 
quarter  sessions  for  trial  of  various  qnestioos 
respecting  stopping  or  diverting  roada»  com- 
pensation for  damages  by  vrideninf^  roads, 
taking  water  from  mills,  &c.  The  aessioas 
have  still  power  to  try  minor  offences 
against  the  game  laws.  Dick,  Qiwr.  Segt,  c.  1. 
SET-OFF,  any  counterbalance. 

The  subject  ot  set-off  is  a  cross  debt  or 
claim,  on  which  a  separate  action  ml^ht  be 
sustained,  due  to  the  party  defendant  Iroa 
the  party  pliuntiff.  It  is  a  defence  created 
by  statute,  and  has  no  existence  91  comman 
law.  It  can  only  be  pleaded  in  respect  of 
mutual  debts  of  a  certain  and  defioisc  cha- 
racter, and  does  not  apply  to  a  claim  foooded 
in  damages,  or  in  the  nature  of  a  penalty. 
The  debt  must  be  due  in  the  same  right  and 
between  the  same  parties.  It  must  not  he 
a  mere  equitable  demand. 

A  defendant  cannot  now  avail  himself  of  a 
notice  of  set-off,  it  must  be  pleaded,  and  a 
particular  thereof  should  be  deliveied  vrith 
the  plea.  Where  a  defendant  has  pleaded  a 
set-off,  but  does  not  appear  at  the  trial  to 
give  evidence  of  it,  the  plaintiff  may  either 
take  a  verdict  for  the  whole  aam  be  proves 
to  be  due  to  him,  subject  to  be  reduced  to 
the  sum  really  due  on  a  balance  of  ae- 
counts,  if  the  defendant  will  allerwants 
enter  into  a  rule  not  to  sue  for  the  aet-off, 
or  he  may  take  a  verdict  for  the  amaller 
sura,  deducting  the  amount  of  the  set-off 
really  due,  with  a  special  endorsement  on 
the  po^iea,  as  a  foundation  for  the  court  to 
order  a  stay  of  proceeding,  if  an  actioa 
should  be  brought  for  the  amoimt  of  the 
set«^off. 
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^liere  there  are  croM  Jad^^tnents  in  the 
ratne,  nr  HifTfretit  BCttoiit  in  ihe  same,  (»r 
«lilfi*ri*hi  courts  i*etwe«n  pBrtiei>  substantially 
the  i>aine,  the  one  may  be  let-oflf  ajruiait  the 
other,  ami  so  may  costK,  monies,  &c.  Storg 
Off  Cunirncfi,  42/ ;  Ckii,  Arch,  Prac.  45?. 
SETS  OF  EX<  HANGE.  It  is  common,  and 
the  practice  has  prevaiU'd  from  a  very  early 
periud,  for  the  dra%Ter  to  draw  and  delivf-r 
to  the  payf*e  several  parts,  commonly  called 
a  set,  of  I  he  siitiie  bill  of  excbiinge,  any  one 
part  of  which  set  behijr  paid,  the  oihers  are 

'  to  be  void.  This  i^  done  in  order  to  avuid 
iIp1»\8  and  inconveniences  which  mii(ht 
ofherwiSR  iinse,  from  the  lutis  or  ratslayini; 
or  mt»rarra«e  of  the  bill,  and  also  to  enalile 
the  holdt-r  to  transmit  the  same  by  diflferent 
conveyances  \u  the  drawee,  so  as  to  ensure 
the  must  prompt  and  speedy  presentment 
for  acceptance  and  payment.  The  j^eneral 
usa^c  in  Enfifland  and  America  is  for  the 
«irawer  to  deliver  a  set  of  three  parts  of  the 
bill  to  the  payee  or  bolder. 

Where  a  set  conststinif  of  several  parts  is 
civen,  each  part  ouj^ht  to  contain  a  condition 
that  it  shall  be  payable  only  so  long^  as  all 
the  others  remain  unpaid.  Story's  Biiit  of 
E^ehang^,  83; 

SETTING  >PRING  GUNS.  &c.  It  h  enacted, 
by  7  &  8  Geo.  IV.,  c.  18,  §  1,  that  if  any 
per^ion  shall  set  or  ptace,  or  cauf>e  to  be  set 
or  placed,  any  sprin«^«gun,  man-irap,  or  other 
envine  calciilnted  lo  destroy  human  life,  or 
inflict  e^rievous  bofiily  harm  upon  a  trespasser, 
or  other  person  comim;  in  contact  therewith, 
sni'h  per»on  shall  be  un  Ity  of  a  misdemea- 
nor. But  this  enactment  does  not  extend 
to  {pns  or  traps,  such  as  are  usually  set  with 
the  intent  of  (lestroyini;  vermin,  or  to  sprinff 
tfnnA  and  other  engines  set  in  a  dwellin^- 
honse  fur  the  protection  thereof,  from  sun- 
j'et  to  xun-rine. 

SETrLEMENT,  the  act  of  fpntiff  possession 
by  legal  aanction ;  a  jointure  granted  to  a 
wife.     8ee  Poor;    Protbctor  op  tub 

^KTTLKM  SNT 

SB  ITLEM  EN T,  act  of,  a  name  given  to  the 
Statnte  12  tt  \'^  Wm.  III.,  c.  2,  by  which 
the  Crown  was  limited  to  her  present  Ma- 
jesty's house;  and  some  new  provisions 
were  added,  at  the  same  time,  for  better 
'ccnrinflr  our  religion,  laws,  and  liberties, 
which  the  statute  declares  to  be  the  birth- 
Hjrht  of  the  people  of  England,  according  to 
the  ancient  aoctrine  of  the  common  law. 

SEVERAL  ACTION,  a  particular  single 
action. 

SEVERAL  COUNTS.  Where  a  plaintiff  has 
several  distinct  causes  of  action,  be  is  allowed 
to  pursue  them  cumulatively  in  the  same 
action,  subject  to  certain  rules  which  the  law 
prescribes  as  to  joining  such  demands  only 
u  are  of  similar  quality  or  character.  Thus, 
he  may  join  a  claim  of  debt  on  bond  with 
a  claim  of  debt  on  simple  contract,  and  pur- 
sue his  remedy  for  both  by  the  same  action 
'  of  debt.  So  if  several  distinct  trespasses 
have  been  committed,  these  may  all  form 
the  subject  of  one  declaration  in  trespass. 


But,  on  the  other  hand,  a  plaintiff  cannot 
join  in  the  same  suit  a  claim  of  debt  on 
bond  and  a  complaint  of  trespass,  these  be- 
ing dissimilar  in  kind,  ^ucb  different 
claims  or  complunts,  when  capable  of  being 
joined,  constitute  different  parts  or  sections 
of  the  declaration,  and  are  known  in  plead- 
ing by  the  description  of  several  counts. 
Step.  Plead.  3()2  ;  Chit .  Arch.  Prac.  147. 

SEVERAL  COVENANT,  a  covenant  by  two 
or  more  separately. 

SEVERAL  FISHERY,  a  ri^ht  to  fish  derived 
from  the  owner  of  the  soil. 

It  ii  a  question,  however,  whether  a  per- 
son can  have  a  several  fiiihery  without  being 
owner  of  the  soil.  From  the  case  of  iS^- 
mour  V.  Lord  Courtefuty,  5  Burr.  2816,  we 
learn  that  a  right  of  several  fishery  does  not 
necessarily  imply  an  exclusive  right,  but  may 
eybt  where  no  other  person  has  a  eo-exten' 
$ive  right  in  the  suMect  claimed. 

SEVERAL  INHERITANCE,  an  inheritance 
conveyed  so  as  to  descend  to  two  persona 
severally,  by  moieties,  &c. 

SEVERAL  TAIL,  where  land  is  eutuled  on 
two  separately. 

SEVERAL  TENANCY  [tenura  separaUs^, 
those  tenants  who  are  separate,  and  not 
joine<f. 

SEVERAL  PLEAS,  the  rule  against  duplicity 
does  not  prevent  a  defendant  from  giving 
distinct  answers  to  different  claims  or  com- 
plaints on  the  part  of  the  plaintiff.  Nor  is 
the  defendant,  m  pleading  different  pleas  to 
different  parts  of  the  declaration,  confined 
to  pleas  of  the  same  kind.  But  several 
pleas,  avowries,  or  cognizances,  shall  not  be 
allowed,  unless  a  distinct  ground  of  answer 
or  defence  is  intended  to  be  established  in 
respect  of  each.  Rule  of  H,  T.,  4  Wm,  ff^. ; 
Chit.  ^rch.  Prac.  172. 

SEVERALTY,  estates  in.  He  who  holds  lands 
or  tenements  in  severalty,  or  is  sole  tenant 
thereof,  is  he  that  holds  them  in  his  own 
right  only,  without  any  other  person  bein^ 
joined  or  connected  with  him,  in  point  of  in- 
terest, during  his  estate  therein.  2BI.  Com, 
179. 

SEVERANCE,  the  separating  or  severbg  of 
two  or  more  persons  or  things. 

SEWARD  or  SEAWARD,  one  who  guards 
the  sea-coast ;  ciisfos  maris.        .  , 

SEWER,  a  fresh  water  trench  or  little  river» 
encompassed  with  banks  on  both  sides,  to 
carry  the  water  into  the  sea,  and  thereby 
preserve  the  lands  against  inundation,  &c. 

The  court  of  commbsioners  of  sewers  is  a 
restricted  one ;  it  Is  a  temporary  tribunal, 
erected  by  virtue  of  a  commission  under  the 
Great  Seal,  which  formerly  used  to  be  granted' 
pro  re  natd  at  the  pleasure  of  the  Crown, 
but  now  at  the  discretion  and  nomination  of 
the  Lord  Chancellor,  Lord  Treasurer,  and 
chief  justices,  pursuant  to  the  Statute  of 
Sewers,  23  Hen.  VIIL,  c.  5.  Their  juris- 
diction is  to  overlook  the  repurs  of  the 
banks  and  walls  of  the  sea-coast  and  navi- 
gable rivers ;  or,  with  consent  of  a  certdn 
proportion  of  the  owners  and  occupiers,  to 
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make  new  ones ;  ind  to  cleanse  such  riTers, 
and  the  streams  communicating  therewith, 
and  is  confined  to  such  county  or  particular 
district  as  the  commissioir  shall  expressly 
name.  The  commissioners  are  a  court  of 
record,  and  may  fine  and  imprison  for  con- 
tempt ;  and  in  the  execution  of  their  duty, 
may  proceed  by  jury,  or  upon  their  own 
view,  and  may  make  order  for  the  removal 
of  any  annoyances,  or  the  safeguard  and 
conservation  of  the  sewers  within  their  com- 
mission, either  according  to  the  laws  and 
customs  of  Romney  Marsh,  or  otherwise,  at 
their  own  discretion.  They  may  also  assess 
such  rates  or  scots  upon  the  owners  of  laud 
within  their  dbtrict  as  they  shall  judge 
necessary ;  and  if  any  person  refuse  to  pay 
them,  the  commissioners  may  levy  the  same 
by  distress  of  his  goods  and  chattels,  or  they 
may,  by  23  Hen.  Vill.,  c.  5,  sell  his  freehold 
land,  and  7  Anne,  c.  10,  his  copyhold  also, 
in  order  to  pay  such  scots  and  assessments. 
By  4  &  5  Vict.,  c.  45,  they  are  also  em- 
powered, for  the  purposes  of  defraying  such 
expenses  incident  to  the  commission  as  in 
the  act  particularized,  to  tax  in  the  gross  in 
each  parish  such  lands  as  are  within  the 

'  jurbdiction,  but  so  that  such  lands  shall 
contribute  thereto,  in  proportion  to  the 
benefit  received  as  compared  with  the  lands 
of  the  other  parishes ;  which  tax  shall  be 
denominated  tbe  General  Sewers  Tax,  and 
be  recoverable  by  distress  and  sale.  They 
are  subject  to  the  discretionary  consideration 
of  the  Court  of  Queen's  Bench.  3  Step. 
Com,  441. 

SEXAGBSIMA  SUNDAY,  the  sixtieth  day 
before  Easter. 

SEXHINDEiNI  or  SEXHINDMEN,  the 
middle  thanes,  valued  at  600«.  See  Hin- 
DBNi  Homines. 

SEXTERY  LANDS,  lands  given  to  a  church 
or  religious  bouse  for  maintenance  of  a  sex- 
ton or  sacristan.    CowelL 

SEXTON,  the  keeper  of  things  belonging  to 
divine  worship.  He  is  ordinarily  chosen  by 
the  rector,  but  sometimes  by  the  parishion- 
ers, according  to  custom.  His  particular 
duties  are  to  cleanse  the  churdi,  to  open 
the  pews,  to  fill  up  the  graves,  to  provide 
candles  and  other  necessaries,  and  to  pre* 
vent  distiitbance  in  the  church.  69  Geo, 
IIL,  c.  134.  §§  6,  10. 

$HACK,  at  large,  a  liberty  of  winter  pas- 
turage. 

SHACK,  common  of,  the  right  of  persons 
occupying  lands,  lying  together  in  the  same 

'  common  field,  to  turn  out  their  cattle  after 
harvest  to  feed  promiscuously  in  that  field. 

SHARES  IN  PUBLIC  UNDERTAKINGS. 
The  property  in  public  undertakings  con- 

'  nected  with  land  (such  as  mines,  canals,  and 
railroads,  to  which  the  public  subscribe)  is 
in  the  nature  of  realty,  so  far  as  regards  the 
land  itself,  or  the  ri|i(ht  of  using  it;  and  is 
for  some  purposes  of  the  same  nature  as 
regards  tbe  fixtures  connected  with  the  con- 
cern. But  where  the  property  is  vested  by 
charter  or  act  of  pAiliament  in  a  body  cor- 


.  porate,  tbe  shares  of  the  lodividfial  corpora- 
tors in  the  concern  itself  are  persoaal  aod 
not  real  estate ;  for  such  shares  are  merely 
the  rights  which  each  individual  possesses 
as  a  partner  to  a  share  in  tbe  surplus  profit 
derive<l  from  the  employment  of  tbe  capital, 
which  is  always  a  mixed  fund,  consistiof  in 
part  at  least  of  personal  chattels,  as  well  as 
lands  and  fixtures.    2  Step,  Com.  264. 

SHARPING-CORN.  a  customary  gift  of  corn, 
which,  at  every  Christmas,  the  farmers  in 
some  parts  of  England  give  to  their  smhk 
for  sharping  their  plough-irons,  harrow- 
tines,  &c.    BlounL 

SHAW,  a  grove  or  wood,  an  underwood. 

SHAWATORES,  soldiers.    Cowelt, 

SHEADING,  a  riding,  tithing,  or  division  in 
the  Isle  of  Man,  where  the  whole  island  is 
divided  into  six  sheadings,  in  each  of  nbidi 
there  is  a  coroner  or  chief  constable  ap- 
pointed by  the  delivery  of  a  rod  at  the  Tioe- 
wald  Court  or  annual  convention.  King^i 
hie  of  Man  ^  17. 

SHEEP-SILVER,  a  service  turned  into  mo- 
ney, which  was  paid  in  respect  that  ancieatlf 
the  tenants  used  to  wash  the  lord's  sheep. 

SHEEP  STEALING,  a  tranaporuble  feloor. 
7  *  8  (7i?©. /A'.,  cr.  29,  §  25 ,  7  IFm.IF/ff 
1  Fid.,  c.  90. 

SHELLEY'S  CASE,  rule  in.  If  an  estate  of 
freehold  be  limited  to  A.,  with  reroaiader  to 
his  heirs,  general  or  special,  the  reroaioder, 
although  importing  an  independent  gift  to 
the  heirs  as  original  takers,  shall  confer  the 
inheritance  on  A.  the  ancestor. 

SHEPWAY,  cotiri,  of,  a  court  held  before  the 
Lord  Warden  of  the  Cinque  Ports.  A  writ 
of  error  lies  from  the  mavor  and  jurats  of 
each  port  to  the  lord  warden  in  this  court, 
and  thence  to  the  Queen's  Bench. 

SHERl^FFE,  the  body  of  the  lordship  of  Caer- 
diff  in  South  Wales,  excluding  the  members 
of  it. 

SHERIFF,  SHIRE-REVE,  or  SHIRIFF 
[^vicecomee,  scire  gerefn.  Sax.,  from  tqgnt, 
to  divide],  the  chief  officer  in  every  couot? 
or  shire,  who  does  all  the  Sovereiga's  ba«- 
ness  in  the  county,  tbe  Crown,  by  letters 
patent,  committing  tbe  custody  of  the  coooty 
to  him  alone. 

The  Judges,  together  with  the  other  i^tt 
officers  and  privy  councillors,  meet  ia  the 
Exchequer  on  the  morrow  of  St.  Mama 
yearly ;  and  then  and  there  the  Judges  pro- 
pose three  persons,  to  be  reported,  if  ap- 
proved of,  to  the  Queen,  who  afterwards 
appoints  one  of  them  to  be  sheriff,  and  lucb 
appointment  generally  takea  plaee  about  the 
end  of  the  following  Hilary  Term.  If  * 
sheriff  die  in  office,  the  appointmeot  of 
another  is  the  mere  act  of  the  Crown. 

By  3  &  4  Wm.  IV.,  c.  99,  it  is  pronde*!, 
that  whenever  any  person  shall  be  doly 
pricked  or  nominated  by  the  Sovereign  ts 
be  sheriff  of  any  county,  except  tbe  connty 
palatine  of  Lancaster,  the  same  shall  be 
forthwith  notified  in  the  London  GazeUe, 
and  a  warrant  made  out  and  signed  by  the 
clerk  of  the  privy  council,  and  muisffiltc^ 
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to  the  pcnoii  so  apipointed;  .and  tbe  «|h 
poVotment  of  iberiff  thereby  made  ahtil  be 
as  T«lid  to  all  iotents  as  if  it  bafl  been  made 
by  patent  under  tbe  Great  Seal  as  formerly ; 
axiii  the  sberiff  «o  appointed  shall  thereupon 
aad  upon  takin|^  tbe  accustomed  oath  of 
ulfice,  exercise  all  the  authorities  usually 
enjoyed  by  such  officers.  Tbe  oath  of  oliice 
here  required  does  not  affect  the  sheriffs  of 
London  or  MidtiJetex.  The  Barl  of  Thanet 
is  hereditary  sheriff  of  Westmoreland,  Tlie 
rouoties  of  Cambridge  and  Huntingdon  hare 
ooe  aud  tbe  same  sheriffii 

Sheriffs,  by  virtue  of  several  old  statutes, 
are  to  continue  in  their  oflice  no  lon^jrer  than 
one  year,  but  a  sheriff  may  be  appointed 
durttAie  bene  plaeito,  and  so  is  the  form  of 
the  royal  writ.  Therefore  lill  a  new  sheriff 
l»e  named,  his  office  cannot  be  determined. 
By  3  &  4  Wm.  IV.,  c,  99,  §  7.  he  shall,  on 
expiration  of  his  office,  deliver  to  liis  suc- 
cessor a  correct  list  of  all  prisoners  in  bis 
custody,  and  of  all  unexecuted  process.  No 
wan  that  has  served  the  office  of  sheriff  for 
one  year  can  be  compelled  to  serve  aj^in 
within  three  years  after,  if  there  be  other 
sufficient  person  within  the  county.  1  Ric. 
11.,  c.  11.  The  discharite  of  the  office  is  in ; 
general  compulsory  upon  the  party  chosen  4 
and  if  he  refuse  to  serve,  having  no  legal 
exemption,  he  is  liable  to  indictment  or 
mformatioa.  Ceruin  persons,  such  as  mi- 
litia officers,  barristers,  attiirucys,  and  pri- 
soners for  debt,  are  uot  liable  to  serve ;  aor 
are  persoas  under  disability  Uy  judgment  of 
Uiv  (as  in  the  case  of  outlawry)  to  be  ap- 
pointed. By  13  &  14  Car.  II.,  c.  21,  §  7, 
no  person  sliall  be  assigned  for  sheriff  unless 
be  have  sufficient  lands  within  the  same  to 
answer  the  Crown  and  people.  And  this  is 
tbe  only  qualification  required  for  the  office. 

His  powers  aud  duties  aris  various  :•— 

Jufliciaiiy  he  hears  and  determines  all 
causes  of  20f.  value  and  under,  in  his  county 
court,  and  in  divers  other  civil  cases.  He 
superintends  the  election  of  knights  of  the 
shire,  coroners,  and  verderors. 

As  keeper  of  ike  Queen*$  peace,  both  by 
common  law  and  special  commisaioD,  he  ii 
the  first  man  in  the  county,  and  superior  in 
rank  to  any  nobleman  therein  during  his 
office.  « 

MmeteriaUy,  he  is  bound  to  execute  all 
.  process  issuing  out  of  the  superior  courts, 
and  in  tlus  respect  is  considered  as  aa  officer 
of  these  courts. 

As  the  Queen^s  bailiffs  it  is  bis  business  to 
preserve  -her  rights  within  ^  bailiwick,  s'.  c, 
county. 

By  3  &  4  Wm.  IV.,  c.  99,  it  is  provided, 
Ibat  every  sheriff  shall>  within  xiae  calendar 
month  next  after  the  notification  of  his  ap- 
pointment in  the  Gazette,  by  writiag,  under 
his  hand,  nommate  some  fit  person  to  be  bis 
onder-sheriff,  and  transmit  a  duplicate  there- 
of to  the  derk  of  the  peace,  to  be  by  him 
filed  among  the  records  of  bis  office ;  and 
that  every  under-sheriff  (except  of  Loa- 
,  don  and  Middlesex)  shall,  before  he  enters 
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of  office. 

By  3  &  4  Wm..  lY.^  c.  42,  every  sheriff  is 
also  directed  to  appoint  a  safficient  deputy, 
having  an  office  within  a  mile  of  tbe  Inner 
Temple  Hall,  for  the  receipt  of  writs,  graat- 
ing  warrants  thereon,  making  returns  there- 
to, and  acceptiag  all  rules  aod  orders  made 
as  to  the  execution  of  any  process  or  writ 
addressed  to  the  sheriff.    3  St^,  Com.  21. 
SHERIFF  CLERK,  the  clerk  of  the  sheriff's 
court  in  Scotland,  who  alone  can  be  notary 
to  the  seisins  given  by  the  sheriff,  proceed- 
ing on  precepts  for  infeftiag  heirs  holdiag  of 
the  Crowo. 
SHERIFF  IN  THAT  PART  OR  BEHALF, 
a  person  appointed  to  supply  the  place  of 
the  sheriff  for  executing  process  in  Scot- 
land. 
SHERIFFS'  OFFICERS,    bailiffs,  who   are 
either  bailiffs  of  hundreds  or  booad  bailiffs. 
SHERIFF'S  TOURN  or  ROTATION,  a  court 
of  record  held  twice  every  year,  withia  a 
month  after  Easter  or  Michaelmas,  before 
the  sheriff  in  different  parts  of  the  coanty ; 
being,  indeed,  only  the  ham  of  the  sheriff  to 
keep  a  court  leet  in  each  respective  h|ia- 
dred ;  this,  therefore,  is  tbe  great  oourt  leet 
of  the  county,  as  the  county  court  is  the 
court  baroa ;  for  out  of  this,  for  the  ease  of. 
the  sheriff,  was  taken  the  courtpket,  or  view 
of  frank-pledife :   which  see, 
SHERIFFALTY,    SHERIFFDOM,   SHER- 
IFFSHIP, or  SHERIFFWICK  [t^eoms- 
ta/iis],  the  office  or  jurisdiction  of  a  sheriff. 
SHERIFF  GELD,  a  rent  f4M'aierly  paid  by  a 
sheriff,  and  it  is  prayed  that  the  sheriff  in 
his   account  may   be    discharged  thereof. 
Ao/.  Parly  50  Edw.  III. 
SHERIFF-TOOTH,  a  tenure  by  the  serviteof 
providing  entertainment  for  the  sheriff  at  his 
county  courts;    a  common  tax,  formerly 
levied  for  the  i^eriff's  diet. 
SHEWING  Inumetratio],  to  be  quit  of  attoch- 
ment  in  a  court,  in  p&unts  shewed  and  uot 
avowed. 
SHIFTING  USE,  a  secondary  or  execatoryuae, 
which  when  executed,  operates  in  derogation 
of  a  preceding  esta^ ;  as  land  conveyed  to 
the  use  of  A.  and  his  heirs,  with  proviso, 
that  when  B.  pays  a  certain  sum  of  money, 
then  to  the  use  of  C  and  his  heirs. 
SHILLING    [eoUdui,  Lat.,  sciUtM,  Sax.], 
among  the  English  Saxons,  passed  for  6d, ; 
afterwards  it  represented   16d.,  and  often. 
20d.    ia  the  reign  of  the  Conqueror,  it  was 
of  the  same  denominative  value  as  at  this 
day.    Demeedmy. 
SHILWIT.    SeeCHiLDWiT. 
SHIP-MONEY,  an  impesitioa  formerly  levied 
on  port  towns,  and  other  places  for  fitting 
oat  ships ;  rerived  1^  Charles  I.,  and  abo- 
lished m  the  same  reiga.    17  Car.  I.,  c.  14. 
SHIPPER  or  SKIPPER,  master  of  a  ship ; 

also,  a  seaman. 
SHIPS,  BRITISH,  Urn  relating  to.     See 

^1  AviflikTioM  Acts 
6HlPS«HUSBAND,'a  peculiar  sort  of  agent, 
created  and  delegated  by  the  owner  of  a 
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8lup,  to  look  after  the  repairs,  equipment, 
uanaf^eraeot,  and   other  concerns  of  the 
•  ship.     Story* 8  Agency,  3 1 . 

SHIP'S  PAPERS,  documents  required  for  the 
manifestation  of  the  property  of  the  ship 
and  cargo,  &c. 

They  are  of  two  sorts : — Ist,  those  required 
by  the  law  of  a  particular  country,  as  the  cer- 
tificate of  registry,  license,  charter-party, 
bills  of  lading  and  of  health,  required  by  the 
law  of  England  to  be  on  board  all  British 
ships:  2d,  those  required  bv  the  law  of 
nations  to  be  on  board  neutral  ships,  to  vin- 
dicate their  title  to  that  character ;  they  are 
the  passport,  sea  brief,  or  sea  letter,  proofs 
of  property,  the  muster  roll  or  r6le  a^^md' 
page ;  the  charter  party,  the  bills  of  ladinif 
and  invoices,  the  log  book  or  ship's  journal, 
and  the  bill  of  health.  1  Marshall  on  Insur, 
c.  9,  §  6. 

SHIRK  [comitatus,  Lat.,  seyran.  Sax.,  to  di- 
vide], a  part  or  portion  of  the  kingdom  ;  a 
county  divided  by  King  Alfred. 

SHIRE  CLERK,  he  that  keeps  the  county 
court. 

SHIRE-MAN  or  SCYRE-MAN.  ancienUy 
Judge  of  the  county,  by  whom  trials  for 
land,  &c.,  were  determined  before  the  Con- 
quest. 

SHIRBMOTE,  an  assembly  of  the  county  or 
the  shire  at  the  assizes,  ac. 

SHIRB.REVE.  a  sheriff. 

SHOOTING  AT  THE  QUEEN.  By  6  &  6 
-Vict.,  c.  51,  it  is  enacted,  that  if  any  person 
shall  wilfully  discharge  or  point,  aim,  or  pre- 
sent at  the  person  of  the  Queen,  any  gun  or 
other  arms,  whether  containing  explosive 
materials  or  not,  or  shall  strike  at  or  at- 
tempt to  throw  anything  upon  the  Queen's 
person.  Or  produce  any  fire-arms  or  other 
arms,  or  any  explosive  or  dangerous  matter 
near  her  Majesty's  person,  with  intent  in  any 
of  these  cases  to  injure  or  alarm  h^r,  or 
commit  a  breach  of  the  peace,  he  shall  be 
guilty  of  a  high  misdemeiinor,  and  may  be 
transported  for  seven  years,  or  imprisoned 
for  not  more  than  three  years,  and  whipped 
not  more  than  thrice  during  that  perioa. 

SHOOTING,  STABBING,  or  WOUNDING, 
with  intent  to  maim  or  to  resist  a  lawful  ap- 

frehension,  a  felony  provided  for  by  7  VVm. 
V.  and  1  Vict.,  c.  86,  §4. 

SHOPLIFTER,  one  who  privately  steals  goods 
out  of  shops,  &c. 

SHORTFORD,  g.  d.,  foreclose,  the  ancient 
custom  of  the  city  of  Exeter  is,  when  the 
lord  of  the  fee  cannot  be  answered  rent  due 
to  him  out  of  his  tenement,  and  no  distress 
can  be  levied  for  the  same,  the  lord  is  to 
come  to  the  tenement  and  there  take  a  stone, 
or  some  other  dead  thing  of  the  said  tenement, 
and  bring  it  before  the  mayor  and  bailiffs ; 
•and  this  he  must  do  seven  quarter  days  suc- 
cessively; and  if  on  the  seventh  quarter  day 
the  lord  is  not  satisfied  bis  rent  and  arrears, 
then  the  tenant  shall  be  adiodged  to  the  lord 
to  hold  the  same  a  vear  and  a  day;  and  forth- 
•  with  proclamation  is  to  be  made  in  the  court, 
4bat  if  any  man  .claim  any  title  to  the  iai<1 


tenement  he  must  appear  within  tbe  fear  and 
a  day  next  following,  and  satisfy  the  lord  of 
the  said  rent  and  arrears.  But  if  no  appear- 
ance be  made,  and  the  rent  not  paid,  the  lord 
comes  again  to  the  court  and  prays  tbar, 
according  to  the  custom,  the  said  teneroeat 
be  adjudged  to  him  in  his  demesne  as  of  fee, 
which  is  done  accordingly,  so  as  the  lord  bai 
thenceforth  the  said  tenement  with  the  ap- 
purtenances to  him  and  his  heirs.  This  cus- 
tom is  called  short-ford,  IraeiPs  Amtiq, 
Exet.  48. 

A  like  custom  in  London  by  the  ancieiit 
sUtute  of  Gavelet,  attributed  to  10  Edw.  U^ 
is  called /of«c&o/ or /or^ciloite. 

SHROUD  STEALING,  if  any  one,  in  taking 
op  a  dead  body,  steal  the  abroad  or  other 
apparel,  it  will  be  felony ;  for  the  property 
thereof  remains  in  the  executor,  or  whoever 
was  at  the  charge  of  the  funeral.  3  JmT.  110; 
1  Hale  P.  C.  635. 

SHRIEVB,  a  corruption  of  sheriff. 

SHRIEVALTY,  sheriffalty. 

SI-ACTION,  the  conclusion  of  a  ptem  to  an 
action  when  the  defendant  demanda  lodg- 
ment, if  the  plaintiff  ought  to  have  hu  ac- 
tion, &c. 

Si  it  jure  discedas  vagus  eris,  et  erwsi  ommin 
omnibus  ineerta,  Co.  Lit.  22J,^(lf  yoa  de- 
part from  the  law,  yon  will  wander,  suid  all 
things  will  be  uncertain  to  every  body^.; 

Si  assuetis  mederi  possis  nova  nou  sunt  teniamda. 
10  Co.  142. — (Novelties  are  not  to  be  intro- 
duced by  way  of  experiment,  although  it  is 
conceded  that  the  things  to  which  ire  are 
accustomed  are  susceptible  of  improvement.) 

SICA,  SICHA,  a  ditch. 

SIGH,  a  little  current  of  water,  which  la  di^  la 
summer;  a  water  furrow  or  gutter. 

SICIUS,  a  sort  of  money  current  amon^  the 
ancient  English,  of  the  value  of  2d. 

Sic  interpretandum  est  ut  verba  accipiantmr  c$am 
effeetu.  3  Inst.  80.—  (Such  an  interpretation 
is  to  be  made  that  the  words  may  be  received 
with  effect.) 

Sieut,  ad  quastionem  facti,  non  retpamdemi 
judices,  it  a  ad  qwBstionem  juris,  non  reipoatf- 
ent  juratores,  Co.  Lit.  295. — (Inasroach  as 
the  judges  do  not  decide  on  qoettiona  of 
fact,  soothe  Jury  do  not  decide  on  queatkni 
of  law.) 

Sicut  beatius  est,  itimajus  est,  dare  qumn  oeca- 
pere,  Co.  67.— -(Inasmuch  as  it  is  a  more 
pif  asant  task,  as  also  is  it  a  more  magnani- 
mous one,  to  give  than  to  receive.) 

SICUT  ALIAS,  as  at  another  time^  or  hereto- 
fore. 

SicuteretuoutaiienumnonUedas.  9  Co.  59. — 
(Use  your  own  rights  so  as  yon  do  not  huH 
another.) 

Sieui  natura  nil  facit  per  saUum,  Ua  nee  fer. 
Co.  Lit.  238.— (In  the  same  way  as  natore 
does  nothing  by  a  bound,  so  neither  the  law.) 

Sicut  subditus  r^  tenetur  ad  obeiSeniimn,  Ha 
rex  subdito  tenetur  ad  protectionem,  mer&h 
igitur  Ugeantia  dieOur  h  Ugando,  owff  amtmet 

I   insedi^lexligamen.  7  Co.  6.— <f nasorech  as 

,  a  subject  is  bonnd  to  obey  the  Iting^  so  the 
king  is  bonnd  to  protect  the  mbjtcs ;  wdl» 
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theiefore.  Uallegiftnce  deri?eil  from  the  word 
Uffotdo  (to  bmd),  because  it  cootaini  a  double 
biDdin^.) 

SIDE  BAR  RULES.    SeeRuLSS. 

S1D£LINGS,  meers  between  or  on  the  sides 
of  ridffes  of  arable  land. 

SIDES-MfiN.  SYNODS-MEN,  or  QUEST- 
MEN, persons  who  were  formerly  appointed 
Id  Urye  parishes  to  assist  the  churchwardens 
in  eoquirin^  into  the  manners  of  inordinate 
lirers,  and  in  prtsenting  offenders  at  visita- 
tions. 

SI  FECERIT  TE  SECURUM,  a  species  of 
ori^nal  wri^  so  called  from  the  words  of  the 
writ,  which  directed  the  sheriff  to  cause  the 
defendant  to  appear  in  court,  without  any 
option  given  him,  provided  the  pluintiff  (cave 
the  sheriff  security  effectually  to  prosecute 
his  claim. 

SlClL  [ji^tMi,  Lat.]fl  seal,  si|niature. 

Sffilkm  est  eera  impressa,  quia  eera  me  tmpret- 
sitme  turn  e$t  sigtUtfrn.  o  Inst.  169. — (A  seal 
ii  a  piece  of  wax  impressed,  because  wax 
without  an  impression  is  not  a  seal.) 

SIGLA  [segel,  Sax.]t  a  suL 

SIGNAL  STATIONS.  See  53  Geo.  III.,  c. 
128. 

SIGNATURE,  a  sign  or  mark  impressed  upon 
sny  thing ;  a  stamp,  a  mark. 

SIGNET,  a  seal  commonly  used  for  the  sign 
manual  of  the  Sovereign. 

In  Scotland  it  is  the  seal  by  which  the 
Queen's  letters  or  writs,  for  the  purpose  of 
private  justice,  are  now  authenticated. 

Clerks  to  the  signet,  or  writers  to  the 
Bignet  in  Scotland,  are  nearly  the  same  as 
attomies  in  England. 

SIGNIFICAVIT,  a  writ  issuing  out  of  the 
Chancery  upon  certificate  given  by  the  ordi- 
nary of  a  man's  standing  excommunicate,  by 
the  space  of  fortv  days,  for  the  keeping  him 
up  in  prison  tiu  he  submit  hiiuself  to  the 
sathority  of  the  church.    Obsolete. 

Also,  another  writ,  addressed  to  the  justices 
of  the  bench,  commanding  them  to  stay  any 
suit  depeudina  between  such  and  such  parties 
by  reason  of  an  excommunication  alleged 
against  the  plaintiff,  &c.  Reg,  Ong,  ?• 

SIGN-MANUAL,  the  royal  signature;  also, 
the  signature  of  any  one's  name  in  his  own 
handwriting. 

SIGNUM,  a  cross  prefixed  as  a  sign  of  assent 
and  approbation  to  a  charter  or  deed,  used 
by  the  Saxons. 

SILENTARIUS,  one  of  the  privy  council;  also, 
aa  usher  who  sees  good  rule  and  silence  kept 
iu  court. 

^knimm  in  senatu  est  vUium.  12  Co.  94.^ 
(Silence  in  the  senate  is  a  fault.) 

Siknt  leoet  uUer  anna.  4  Inst.  70.^(The  laws 
are  silent  amidst  arms.) 

SILVA  CCEOUA,  wood  under  twenty  year's 
growth. 

Si  flietiores  mni  quo$  ducU  amort  plwru  tunU 

nwnrigit  timor.    Co.  Lit.  392.^(If  love 
-I  the  better,  fear  restrains  the  many.) 
SIMILITER  (iii  like  manner),  where  an  issue 
of  fact  is  tendered,  the  words  are  as  follows: 
"  and  of  this  the  defendant  puts  himself  upon 


the  country;"  or  thus,  "  and  this  the  plldutiff 
prays  may  be  enquired  of  bv  the  country; " 
the  issue  and  form  of  trial  are  then  both 
accepted  on  the  other  side  (unless  there  ap- 
pear grounds  for  demurrer),  by  the  words 
following :  "  and  the  plaintiff  (or  the  defend- 
ant, as  the'  case  may  be)  doth  the  like," 

•  which  latter  words  are  called  theyonuisr  us 
tsfiie,  or  stmtit/er.    3  Step.  Com.  580. 

The  want  of  a  similiter  in  criminal  cases 
is  cured  by  7  Geo.  IV.,  c.  64,  §  21. 

Simiiitudo  legaUs  est^  casuam  diversorwm  inter 
se  coUatarum  simiHs  ratio  j  quod  in  uno  si* 
milium  valet,  valebit  in  altero,  Dissimilium, 
dissimilis  est  ratio.  Co.  Lit.  191.— <Legal 
similarity  is  the  similar  reason  which  governs 
different  cases,  for  what  avails  in  one  case, 
will  avail  in  the  other.  Of  things  dissimilar, 
the  reason  is  dis»imilar.) 

Simonia  est  voluntas  sive  desiderium  emendi  vel 
vendendi  spirituaUa  vel  sfrirituaUlnu  adkm" 
rentia.  Contractus  etc  turpi  eausU  et  contra 
bonos  mores.  Hob.  167. — (Simony  is  the  wHl 
or  desire  of  bujring  or  selling  spiritualties, 
or  things  pertalpmg  thereto,  a  is  a  contract 
founded  on  a  bad  cause,  and  against  mo* 
rality.) 

^tmoma  est  vox  ecclesiastica,  h  *'  Simons,"  illo 
"  Mago,"  deducta  qui  donum  Spiritus  Sancti 
pecunia  endputamt.  3  lost  153. — (Simony 
IS  an  ecclesiastical  word,  derived  from  that 
Simon  Majtis,  who  thought  to  buy  the  gift 
of  the  Holy  Ghost  with  money.) 

SIMONY  [venditio  rei  sacra],  an  unlawful 
contract  for  presenting  a  clergyman  to  a 
benefice.  It  works  a  forfeiture,  whereby 
the  right  of  presentation  to  a  living  is  for- 
feited, and  vested  pro  hoc  vice  in  the  Crown. 
31£lix.,  c.6. 

Many  questions  have  arisen  with  regard  to 
what  is  and  what  is  not  simony ;  and  among 
others  these  points  seem  to  be  clearly  settled : 

1.  That  the  sale  of  an  advowson  (whether 
the  living  be  full  or  not)  is  not  simoniacal, 
unless  connected  with  a  corrupt  contract  or 
design  as  to  the  next  presentation,  though  if 
an  advowson  be  granted  during  the  vacancy  of 
the  l)enefice,  the  presentation  on  that  vacancy 
can  in  no  case  pass  by  the  grant. 

2.  That  to  purchase  a  next  presentation, 
the  living  being  actually  vacant,  is  open  and 
notorious  simony,  this  being  expressly  in 
face  of  the  statute. 

3.  That  for  a  clerk  to  bargain  for  a  next 
presentation,  the  incumbent  being  sick  and 
about  to  die,  was  simony  even  before  the 
Statute  of  Anne,  and  now  by  that  statute  to 
purchase,  either  in  his  own  name  or  anoihers, 
the  next  presentation,  and  be  thereupon 
presented  at  any  future  Uine  to  the  living, 
IS  direct  and  palpable  simony. 

4.  But  a  bargain  by  any  other  person  for 
the  next  presentation  (even  if  the  incumbent 
be  in  ejHrsmis),  if  without  the  privity  and 
without  any  view  to  the  nomination  of  the 
particular  clerk  afterwards  presented,  is  not 
simony. 

5.  That  if  a  simoniacal  contract  be  made 
with  the  patron,  the  clerk  presented  .not 
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beibgf  priry  thereto,  the  pivsentatioik  for 
that  turn  shaU  iadeed  defolve  to  the  Crown, 
as  a  punifihineiit  of  thei;iiTlty  patron,  but  the 
clerk  who  is  innocent  does  not  otiierfrise 
incur  any  disability  or  forfeiture. 

61  That  bonds  f^ven  to  pay  money  to 
charitable  uses,  on  receSvinjif  a  presentation 
to  a  living,  are  not  sim^iacar,  provided  the 
patron  or  his  relations  be  not   benefited 

•  thereby,  for  this  is  no  corrapt  consideration 
moviofr  to  the  patron.    3  Step,  Cem.  121. 

SIMPLE  CONTRACT,  a  parol  promise  which 
maybe  either  verbal  or  written,  but  not  under 
seal. 

SIMPLE  CONTRACT  DEBT,  one  where  the 
contract  upon  which  the  obligation  arises  is 
neither  ascertained  by  matter  of  record  nor 
yet  by  deed  or  special  instrument,  but  by 
mere  oral  evidence,  the  most  simple  of  any, 
or  by  notes  unsealed,  which  are  capable  of  a 
more  easy  proof,  and  therefore  only  better 
than  a  verbal  promise.    2  BL  Cmn,  466. 

SIMPLE  DEPOSIT,  a  deposit  made,  accord- 
ihflf  to  the  civil  law,  by  one  or  m6re  persons 
having  a  common  interest. 

SIMPLE  DESTINATION,  the  settlement  by 
the  proprietor  of  an  estate  in  Scotland,  by 
'whith  he  substitutes  the  persons  who  are  to 
succeed  one  another. 

SIMPLE    LARCENY,  plain   theft,  without 
,  afreravation.    See  LARCBirr. 

SIMPLE  WARRANDICE,  an  obligation  to 
warrant  or  secure  from  all  subsequent  and 
future  deeds  of  the  grantor.    Scotch  Phrute, 

SIMPLEX,  simple,  stnffle. 

SIMPLEX  BENEFICIUM,  a  minor  dignity  in 
a  cathedral  or  collegiate  church,  or  anyother 
ecclesiastical  benefice  opposed  to  a  cure  of 
souls;  and  which,  therefore,  is  consistent 
with  any  parochial  cure,  without  coming 
under  the  name  of  pluralities. 

SIMPLEX  JUSTICIARIUS,  a  style  formerly 
used  for  any/Hri«tt^  Judge  that  was  not  chief 
in  any  court. 

SIMPLEX  OBLIGATIO,  single  bond. 

Simpler  obiignih  non  obHfoi, — (A  simple  re- 
commendation of  goods,  &c.,  by  a  vendor, 
binds  not.) 

Simplicitiu  est  ieglbvs  amhit :  et  nimia  subttUtm 
inj$ir€  reprobaiur,  4  Co.  8. — (Simplicity  is 
favourable  to  the  laws :  and  too  much  sub- 
tiitv  in  law  is  to  be  reprobated.) 

SIMULATIO  LATENS,  a  species  of  feigned 
disease,  in  which  disease  is  actually  present, 
but  where  the  symptoms  are  falsely  aggra- 
vatefl,  and  greater  sickness  is  pretended  than 
really  exists.    Beck*i  Med,  Juritp,  3. 

SIMULATED  and  CONCEALED  INSA- 
NITY. There  is  no  disease,  says  Zacchlas, 
more  easily  feigned,  or  more  difficult  of 
detection,  than  the  one  under  consideration. 
And  hence,  many  great  men  of  ancient 
times,  in  order  to  elude  the  danger  fhat 
impended  over  ihem,  have  pretended  it ;  as 
David,  Ulysses,  Solon,  and  Brutus.  On  the 
other  hand,  Dr.  Ray  declares  that,  "those 
who  have  been  longest  acquainted  with  the 
riianners  of  the  insane,  and  whose  practical 
acquaintMice  with  the  disease  furnishes  the 


most  satisfaetorygaarafity  of  the  eorrectaen 
of  their  opinions,  assure  us  that  insanity  is 
not  easily  feigned ;  and  consecinently  thai 
no  attempt  at  imposition  can  long  escape 
the  efforts  trf  one  properly  qualified  to  ex- 
pose it."    Georget  does  not  believe,  **  ikt 
a  person  who  has  not  nrade  the  insane  i 
subject  of  study,  can  simulate  madness  lo 
as  to  deceive  a  physician  well  acqaaiBMi 
with  the  disease."      Def  M«iiatfieg  SSi%- 
tn(ef,  60.     Mr.  Hashim  declares  that,  "u> 
sustain  the .  character  of   a  paroxysm  of 
active  insanity,  would  require  a  cvintinmtr 
of  exertion  beyond  the  power  of  a  sau 
person."      Med,  ^hirigp,   of  Insam.  222. 
Dr.  Conoliy  affirms,  ''that  he  can  hanDT 
imagine  a  case  which  would  be  proof  against 
an  efficient  system  of  observation.'*  lafwirj 
concerning  indie,,  /ntan,  467.    Another  wri- 
ter, while  admitting  that  attempts  to  drcr.Tc 
are  sometimes  successful,  on  accotint  of  the 
imperfect  knowledge  of  the  operatioiis  of 
the  mind  in  health  and  disease,  possessed 
by  medical  men  in  general,  obsenres  how- 
ever, that  when  we  consider  the  **  very  pe- 
culiar complex  phenomens  which  charac- 
terize  true  madness,  and   reflect    on  tka 
general  ignorance  of  those  who  attempt  to 
imitate  them,  we  have  no  right  to  expect 
such  a  finished  picture  as  cuuld  impose  on 
persons  well  acquainted  with  the  real  dis- 
ease."      Cyc,  Pr$c.   Med.,    art.   Feigmed 
Diseaiet,  146. 

With  such  authority  before  os  to  urge  as 
an  objection  against  the  free  admission  of 
insanity  in  excuse  for  crime,  the  extrrme 
difficulty  of  detecting  attempts  to  feign  it 
can  no  longer  be  anything  more  than  the 
plea  of  ignorance  or  indolence.  The  only 
effect  such  difficulty  should  have  oo  the 
minds  of  those  who  are  to  form  their  opini- 
ons by  the  eridence  they  hear,  should  be  to 
impress  them  with  a  stronger  sense  of  ihe 
necessity  of  an  intimate  practical  acqnalot- 
ance  with  insanity  on  the  part  of  the  medi- 
cal witness,  and  convince  them  (hat»  without 
this  qualification,  the  testimony  of  the  phy- 
sicuin  is  but  little  better  than  that  of  any 
one  else. 

As  to  the  tests  to  detect  simulated  itta- 
nity,  consult  BeckU  Med,  Juritp,  447- 

Among  us,  the  choice  of  the  means  for 
establishing  the  existence  of  insanity,  wtea 
concealed,  is  left  to  individual  sagacity. 
This  no  doubt  is  sufficient,  where  great 
practical  acquaintance  with  insanity  readily 
suggests  the  course  best  adapted  to  each 
particular  case;  but  the  great  majority  of 
medical  men  will  feel  the  need  of  some 
system  or  order  of  proceediog  that  wiH 
simplify  their  enquiries,  and  render  tliea 
more  efficient.  The  French  arrange  their 
means  into  three  general  divisions  or  classes, 
which  are  made  use  of  each  in  succession, 
when  the  preceding  class  has  failed  of  iu 
object.  They  are  called*-  (1)  the  interroga- 
tory, (2)  the  continued  observation,  and  (^ 
the  inouest. 

( I )  The  interrogatory  embraces  only  those 
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meiiiB  of  obteiration  ithich  Are  applietble 
on  a  personal  inlerriew  with  the  pmiient. 
After  learnings  grenerally  his  moral  and  in- 
telleciual  character,  his  education  and  habits 
of  living,  the  duration  and  nature  of  his 
mental  delusion  (if  it  can  be  ascertained 
from  his  acquaintances),  and  the  state  of  his 
relations  to  others ;  and  after  observinif  the 
expression  of  his  countenance,  his  demean- 
our and  general  appearance,  a  direct  exami- 
nation of  his  case  may  be  entered  upon. 

(2)  7^  coniinued  ob$ervntwh,  systematic 
cally  continued  for  some  time,  may  establish 
the  fact  of  insanity  in  doubtful  cases,  after 
sefcral  personal  interviews  have  completely 
failed.  Opportunities,  therefore,  should  be 
demanded  for  visiiinf^r  the  patient  freely  and 
frequently;  for  watchiujjr  him  at  times  when 
he  supp«»sea  himself  unobserved  i  and  for 
ezercisinfjf  a  general  surveillsnce  over  his 
conduct  and  conversation,  lliose  about  him 
should  be  enjoined  co  watch  his  movements  i 
and  be  should  often,  but  cautiously,  be  led  to 
speak  of  the  motives  of  those  who  are  anxious 
to  prove  his  insanity.  It  often  happens  too, 
that  those  who  are  most  successml  in  con- 
cealing every  indication  of  disonlered  mind  in 
their  conversation,  will  betray  themselves  the 
moment  they  commit  their  thou/^hts  to  paper. 

(3)  The  in^uetU  When  the  above  means 
fail,  oar  Inq'uiiies  must  take  a  wider  range, 
and  be  directed  to  the  previous  history  of 
the  patient,  as  made  known  by  the  testimony 
of  friends  and  relations  and  those  who  have 
been  connected  with  him  in  business,  or 
had  any  other  good  opportunity  of  becoming 
acquainted  with  his  mental  condition.  *'The 
inquest,"  says  Georget,  ''consists  in  collect- 
ing information  respecting  the  patient's 
condition  before  and  after  the  presumed 
disease,  and  the  causes  suspectea  to  have 
impaired  his  mind.  For  this  purpose,  we 
consult  hia  writings,  and  recur  to  the  testi- 
mony of  thoae  who  have  been  about  him 
and  conversed  with  him;  who  have  been 
able  to  observe  him  closely,  and  tu  witness 

'  his  insane  actions,  and  his  irrational  dis- 
cburse. We  should  be  particularly  careful 
however  to  require  of  wiinesses/tfc/tf  raiher 
than  apinions.  We  should  ascertain  if  mad- 
ness he  a  disease  of  the  family ;  if  he  have 
sJready  evinced  a  degree  of  singularity  in 
his  moral  and  intellectual  character,  or 
ezaltatioQ  of  any  kind ;  if  he  have  been 
exposed  to  the  influence  of  powerful  causes, 
such  as  chagrins,  severe  and  repeated  crosses, 
reverses  of  fortune,  kc. ;  if,  without  any  real 
motive,  he  has  manifested  any  change  of  his 
lyibits,  ttstes,  or  affections;  in  short,  we 
should  inquire  into  all  those  circumstances 
which  so  frequendy  precede  the  develope- 
ment."  Dei  Maindiei  Menialet,  67  s  Ray^i 
tifd.  Juriip,  pflnianHif,  c.  xvi. 

SIMULCUM  (together  with). 

Si  muUer  nobilu  nvpierii  ignohiU  mro,  demit 
nte  nobilu :  nlft  nohiUtei/Uii  natwa,  4  Co. 
118, — (If  a  noble  woman  mnny  a  man  ilot 
noble,  she  loses  her  nobility,  unless  she  were 
noble  by  birth.) 


SINE  ASSBNSU  CAPITAL!,  an  abolished 
writ  where  a  bishop,  dean,  prebendary,  or 
master  of  an  hospital,  aliened  the  lands 
holden  in  right  of  his  bishopric,  deanery, 
bouse,  &c.,  without  the  assent  of  the  chapter 
or  fraternity ;  In  which  case  his  successor 
should  have  this  writ.    F.  N.  B.  195. 

SINECURE  [jtftff,  Lat.,  without,  and  cnra, 
care],  an  oflice  which  has  revenue  without 
any  employment. 

SINECURE  RECTOR,  a  rector  idthont  cure 
of  souls. 

SINE  DIE,  without  day. 

SINGLE  AVAIL  OF  MARRIAGE,  the  vahie 
of  the  tocher  or  marriaspe  portion  of  the 
vassal's  wife,  which  is  modified  to  two  years' 
rent  of  the  vassal's  free  estate.   Scotch  Term, 

SINGLE  BONO  [timpte^t  obligatio\,  a  deed 
wbereby  the  obligor  obliges  himself,  his 
heirs,  executors,  and  administrators  to  pay 
a  certain  sum  of  money  to  the  obligee  at  a 
day  named. 

SINGLE  COMBAT,  trki  hf.    See  Battel. 

SINGLE  ESCHEAT,  when  all  a  person's 
movables  fall  to  the  Crown  as  a  casualty, 
because  of  his  being  declared  rebel. 

SINGULAR  SUCCESSION,  a  purchaser  is  so 

'  termed  in  the  Scotch  law,  in  contradistinction 
to  the  heir  of  a  landed  proprietor,  who  snc- 
ceeds  to  the  whole  heritage  by  regular  title, 
of  succession  or  universal  representation, 
whereas  the  purchaser  acquires  right  solely 
by  the  single  titie  acquired  by  the  disposition 
of  the  former  proprietor. 

SINKING  FUND,  the  surplus  revenue  of  the 
kingdom  beyond  the  actual  expenditore, 
which  is  directed  to  be  applied  towards  ther 
reduction  of  the  National  Debt ;  it  is  re* 
gulated  bv  10  Geo.  IV.,  c.  27. 

SI  NON  O'MNES,  writ  of,  a  writ  on  associa- 
tion  of  Justices,  by  which,  if  all  in  commission 
cannot  meet  at  the  dav  assigned,  it  is  allowed 
that  two  or  more  of  them  may  finish  the 
business.  F.  N.  B.  185 ;  Reg^.  Ori^.  202. 
And  after  the  writ  of  association,  it  is  usual 
to  make  out  a  writ  of  «t  aim  omnei,  addressed 
to  the  first  justices,  and  also  to  those  who 
are  associated  with  them,  which,  reciting 
the  purport  of  the  two  former  commissions, 
commands  the  justices,  that  if  all  of  them 
cannot  conveniently  be  present,  such  a  num- 
ber of  them  may  proceed,  &c.    F,  N.  BAll. 

SIPESSOCUA,  a  francbise,  liberty,  or  hundred. 

Si  plwei  conditioneg  agcripite  fuerunt  donationi 
conjunctim,  omniiius  est  parendum  2  et  ad 
veritatem  copulatick  requiritur  quod  utraqne 
part  tit  vera :  ti  divisim,  cuilibei  vel  aUeri 
earum  tatit  ett  ohtemperare;  et  in  disfunctivit, 
iufficit  alteram  partem  cue  veram.  Co.  Lit. 
225.— '(If  several  conditions  are  conjunctively 
written  in  a  gift,  the  whole  of  them  must  be 
eomplied  with :  and  for  the  establishment  ol 
truth,  it  is .  required  that  every  pan  taken 
together  shall  be  true :  if  the  conditions  are 
separate,  it  is  sufficient  to  comply  with  either 
one  or  the  other  of  them  t  and  in  disjunctive 
things  it  is  sufficient  that  each  part  be  true.) 

SIQUIS  (If  any  one),  an  advertisement;  a 
notification. 


SLA 


(  624  ) 


SMA 


Si  quit  euitoi  fraudem  pupillo  fecerii,  h  tuield 
remwendus  est,  Jenk.  Ceot.  39.— (If  a 
guardian  do  fraud  tu  his  ward,  he  shall  be 
removed  from  his  guardianship.) 

5i  qutM  plures  Jiltos  kabuerii,  jus  praprieiniis 
primb  descendii  ad  primog^f»iium,  th  quod 
inoenliu  primus  est  Jn  return  naturd,  Co. 
Lit.  14. — (If  a  man  ha?e  several  sons,  the 
ri^ht  of  property  shall,  in  the  fir«t  place, 
descend  to  the  eldest  of  them  :  inasmuch  as 
bv  the  order  of  nature  he  stands  in  the  first 
place.) 

Si  quis  pragnaniem  uxwrem  reliquii,  non 
tfidetur  sine  liberis  decessisse.  Keg.  Jur. 
Civ.-*  (If  a  man  leave  his  wife  pregnant, 
he  shall  not  be  considered  to  have  died 
without  children.) 

Si  quis  UHum  percvsserii,  cum  alium  pereutere 
vellet,  infelonii  tenetur,  3  Inst«  61. — (If  a 
man  kill  one,  meaning  to  kill  another,  he  is 
held  guilty  of  felony.) 

SI  RECOGNOSCAT,  a  vmi  that,  according 
to  the  old  books,  lay  for  a  creditor  against 
his  debtor,  who  had  acknowledged  before 
the  sheriff  in  the  county  court,  that  he  owed  ^ 
his  creditor  such  a  sum  received  of  him. 
O.  N.  B.  68. 

SIR  JOHN  HOBHOUSE'S  ACT,  1  &  2 
Wm.  IV.,  c.  60,  passed  for  regulation  of 
vesttries. 

SI8R,  corrupted  from  assise. 

^t  suggestio  turn  sit  vera,  liter te  paieiUes  vacua 
euttt.  10  Co.  113— (If  the  suggestion  be 
not  tme,  the  letters  patent  are  void.) 

Sn'HCUND.\1AN,  the  high  constable  of  a 
hundred. 

SITTINGS  IN  LONDON  AND  WESTMIN- 
STER. London  and  Westminster  are  not 
comprised  within  any  circuit,  but  courts  of 
Nisi  Prius  are  held  there  for  the  same  pur- 
pose in  and  after  every  term,  before  the 
chief  or  other  Judges  of  the  superior  courts, 
at^  what  are  called  the  London  and  Wesu 
minster  sittings.  Criminal  cases  are  tried 
at  the  CentralCriminal  Court. 

SITTINGS  IN  BANC,  the  Judges  sitting 
on  the  bench  of  their  respective  courts  at 
Westminster. 

SIX  CLERKS  IN  CHANCERY,  officers  who 
received  and  filed  all  proceedings,  signed 

.  office  copies,  attended  court  to  read  the 
pleatiings,  &c.  They  were  abolished  by 
6  Vict.,  c.  5. 

SIXHINDI,  servants  of  the  same  nature  as 
rod-knights.    Anc.  Inst.  Eng. 

SKY VINAGE  or  SKEVINAGE,  the  precincts 
of  Calais     27  ffen.  VL,  e.  2. 

SLAINS,  Utters  of,  letters  heretofore  sub- 
scribed  by  the  relations  of  a  person  sl«in, 
declaring  that  they  had  received  an  asngn- 
ment  or  recompense,  and  containing  an  ap- 
plication to  the  Crown  for  a  pardon  to  the 
murderer.    Scotch  Practice. 

SLANDER,  the  maliciously  defaming  of  a 
pefton  in  his  reputation,  profession,  or  live- 
Ijftood,  by  words  $  as  a  libel  is  by  writing, 
ac.    It  is  actionable. 

SLAUGHTERING  HORSES.  Personsslaugh- 
tering  horses  or  cattle^  which,  shall  not  be 


for  bulcher's  meat,  shall  previotllly  tike  sot 
a  licence,  and  affix  over  their  piicmises  a 
proper  description  of  their  trade,  accordisf 
to  the  provisions  of  26  Geo.  III.,  e.  7k>iB- 
titnled  *'  An  Act  for  Regulating  Housemaid 
other  places  kept  for  the  pnrpoM  of 
slaughtering  Horses,"  under  the  penalty  of 
not  more  than  .52.  nor  less  than  10«. ;  asd, 
moreover,  shall  slaughter  such  hone  or 
cattle  within  three  days  after  such  shall  hire 
come  into  his  possession,  and  shall,  in  the 
meantime,  provide  them  with  suitable  fotd, 
under  a  penalty  of  not  less  than  4(ls.,  or 
more  than  6/.,  for  every  day  on  wbicb  tl^ 
provision  shall  be  violated.  S^d  Win,  IV^ 
e.  69,  §§  7  $-  8,  amended  bg7  fSTicL, 
C.87. 
SLAVERY,  that  civil  relation  in  which  one 
man  has  absolute  power  over  the  life,  for* 
tune,  and  liberty  of  another.  It  caaaet 
subsist  in  England. 

Slaves  cannot  breathe  in  England  i  iftbdr 

lungs 
Receive  our  air,  that  moment  thej  ire 

free : 
They  touch  our  country,  and  their  shsckks 

fall. 

The  system  of  slavery  was  alioliihed  by 
3  &  4  Wm.  IV.,  c.  73. 

SLEDGE,  a  hurdle  to  draw  trutors  to  ezecn- 
tion.     I  Hale  P.  C.  82. 

SLIPPA,  a  stirrup. 

There  is  a  tenure  of  land  in  Cambrid;^ 
shire,  bv  holding  the  sovereigi^'s  stirrup. 

SLOUGH  SILVER,  a  rent  paid  to  the  csitk 
of  Wigmore,  in  lieu  of  certain  days'  workia 
harvest,  heretofore  reserved  to  the  lord  from 
his  tenants. 

SMALL  DEBTS  COURTS,  innumerable  tri- 
bunals  dotted  about  ihe  country  hjr  tbe 
County  Courts  Act,  9.&  10  Vict.,  c  95,  tbe 

.  purpose  being  to  bring  justice  home  toercry 
man's  door.  There  are  several  books  psb- 
lished  upon  this  subject,  bat  the  practies  is 
yet  in  a  state  pf  uncertainty. 

SMALL  POX.  By  3  &  4  Viet.,  c.  29.  in  im- 
led  "  A^i  Act  to  extend  the  Practice  of  Vacci- 
nation (amended  by  4  &  5  Vict.,  c.  32}," 
the  guardians  of  parishes  pnd  unioav,  or 
the  overseers  of  parishes,  where  there  are  do 
guardians,  are  directed  to  contract  (sabjert 
to  the  regulation  of  the  Poor  Law  GomaBH 
sioners)  with  the  medical  officers  of  the  ptriib, 
or  other  persons,  for  the  vaccination  of  ill 
persons  there  resident;  and  such  nedicil 
officers  or  other  practitioners  shall  icport  to 
the  overseers  or  guardiana,  from  time  to 
time,  the  number  of  persons  saccettfpU^ 
vaccinated,  with  such  further  particiilan  m 
the  guardians  and  overseers,  under  directioa 
of  the  Poor  Law  Commissioners,  may  re- 
quire ;  and  any  person  who  may  prodace,  or 
attempt  to  produce,  hy  inoculation  or  oiber- 
wiu,  the  disease  of  small  pox  in  any  penon 
in  England,  Wales,  or  Ireland, 4hall  be  tioble 
to  be  proceeded  against,  and  ronvkted  sum- 
manly  before  two  or  more  justicet  of  we 
peace  in  petty  sessions,  and  lor  every  wch 
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t)9ence  be  Tm prisoned  for  a  term  not  ex- 
ceeding one  month. 

^MALL  TITHES  (otherwise  i-alled/inry),  the 
mixed  and  personal  tithes. 

)MOK£  FARTHINGS,  pentecostals :  which 
see. 

LMOKE  SILVER,  a  modus  of  6d.  in  lieu  of 
tithe  wood. 

jMUGGLING,  the  offence  of  importini^  pro- 
hibited articles,  or  of  defrauding  the  re- 
venue by  the  introduction  of  articles  into 
consumption,  without  paying  the  duties 
chargeahle  upon  them.  It  may  be  com- 
mitted indifferently  either  upon  the  excise 
or  customs  reyenue. 

"  To  pretend,"  says  Adtm  Smith,  "to  ha?e 
any  scruple  about  buying;  smuggled  goods, 
though  a  manifest  encouragement  to  the 
violation  of  the  revenue  laws,  and  to  the 
perjury  which  almost  always  attends  it, 
would,  in  most  countries,  be  regarded  as  one 
of  those  pedantic  pieces  of  hypocrisy,  which, 
instead  of  gaining  credit  with  any  body,  seems 
only  to  expose  the  person  who  affects  to 
practise  them  to  the  suspicion  of  l>eing  a 
greater  knave  than  most  of  bis  neighbours. 
By  this  indulgence  of  the  public,  the  smuggler 
18  often  encouraged  to  continue  a  trade 
which  he  is  thus  taught  to  consider  as,  in 
s6me  measure,  innocent;  and  when  the 
severity  of  the  revenue  laws  is  ready  to  fail 
upon  him,  he  is  frequently  disposed  to  defend 
with  violence  what  he  has  been  accustomed 
to  regard  as  his  just  property;  and  from 
being  at  first  rather  imprudent  than  criminal, 
he  at  last,  too  often,  becomes  one  of  the  most 
determined  violators  of  the  laws  of  society.'' 
The  3  &  4  Wm.  IV.,  c.  53,  was  passed  to 
prevent  smuggling, 

SNO^ITERING  SILVER,  a  small  duty  paid 
by  sprvile  tenants  in  Wylegh  to  the  Abbot 
of  Colchester. 

80C,  SOK,  SOKA,  jurisdiction;  a  power 
or  privilege  to  administer  justice  and  execute 
laws ;  also,  a  sliire,  circuit,  or  territory.   * 

sOCA,  a  seignory  or  lordship,  enfranchised  by 
the  King,  with  liberty  of  holding  a  court  of 
his  toc'tnen  or  socagers,  i.  c,  his  tenants. 

SOCAGE  or  SOCCAGE,  a  tenure  by  any 
certain  or  determinate  service. 

Socagium  idem  est  quodservitium  socne ;  et  soca, 
idem  est  quod  earuca.  Co.  Lit.  86. — (Socage 
18  the  same  as  service  of  the  plough ;  and 
socage  is  the  same  thing  as  caruca  (plough).) 

^OCCAOER,  a  tenant  by  soccagc. 

JjOOIETY,  benefit  btdlHing.  The  sanction  and 
ssaistance  of  the  leginlature  have  been  granted 
to  societies  established  to  raise  a  subscription 
fund  by  advances,  from  which  the  members 
•hall  be  enabled  to  build  or  purchase  dwell- 
iiig  houses,  or  to  purchase  land ;  such  ad- 
vances being  secured  to  the  society  by  mort- 
gage of  the  premises  so  built  or  purchased. 
By  6  &  7  Vrm.  IV.,  c.  32,  societies  of  this 
"J^cription,  upon  the  certificate  and  deposit 
^f  rtieir  rules,  as  required  by  the  acts  relating 
10  friendly  societies,  are  enabled  to  transfer 
Jharci  without  payment  of  stamp  duty,  and 
w  effect  reconveyances  of  the  mortgaged  J 


property  by  a  there  receipt  for  the  money 
advanced,  without  incurring  the  expense  of 
a  formal  in»iruiiieiit. 

SOCMAN,  a  soccairer. 

SO(>MANCY,  free  tenure  by  soccage. 

SOCUA.  a  privilege,  liberty,  or  franchise. 

SOCOiME,  a  custom  of  grinding  corn  at  the 
lord's  iiiiil. 

Bond  socome  u  where  the  tenants  are 
bound  to  it.     Blount. 

SODOMY,  the  criine  u^aiu^t  nature. 

It  may  be  required  to  examine  the  indivi- 
dual oir  whom  it  has  been  committed.  If, 
without  consent,  inflammation,  fxcoriation, 
heat,  and  contusion  will  probably  be  present. 
The  effects  of  a  frequent  repeiitiun  of  the 
crime  are  a  dictation  of  the  tipbincters,  ulcer- 
ations On  the  parts,  or  a  livi<l  appearance 
and  thickening.  It  has  been  suggested  that 
secondary  symptoms  of  lues  might  be 
mistaken  for  these,  but  Beck  is  hardly  of 
this  opinion.  No  man,  however,  ought  to 
be  condemned  on  medical  proofs  solely : 
the  physician  should  only  deliver  his  opinion 
in  favour  or  against  an  accusation  already 
preferred.    Beck's  Med.  Jurisp.  \  19, 

Sodomie  est  crime  de  Majestic  vers  le  Boy  Celes* 
tre,  3  Inst.  58. — (Sodouiy  is  high  treason 
against  the  King  of  Heaven.) 

SODOR  AND  MAN,  Inshopric  qf,  annexed  to 
the  province  of  York  by  Henry  VIII.  33 
Hen.  VIII.,  c.  31. 

SOKE  REEVE,  the  lord's  rent  gatherer  in  the 
soca. 

SOLE,  not  married. 

MLE  CORPORATION,  one  person  and  his 
successors,  who  are  incorporated  by  law,  in 
order  to  give  them  some  legal  capacities  and 
advantages,  particularly  that  of  perpetuity, 
which  in  their  natural  persons  they  could 
not  have  had ;  as  the  Sovereign,  a  bishop, 
parson,  &c. 

SolemnitttS  intervenire  debet  in  mutatione  liberi 
tenementi,  ne  contingat  donationem  deficere 
pro  drfecttt  probationis.  Co.  Lit.  48. — fSo- 
ieinnity  ought  to  intervene  in  an  exchange 
of  free'  tenement,  lest  it  happen  that  the  gift 
fail  through  want  of  proof.) 

Solemnitates  juris  sunt  observandte.  Jenk. 
Cent.  13.-*(The  solemnities  of  law  are  to  be 
observed.) 

Solent  prttsides  in  carcerecontinendos  damnare, 
ut  in  mneulis  contineantur,  sed  hujus  modi 
interdicta  sunt  h '  lege,  quia  career  ad  conii" 
nendos,  non  ad  puniendos  haberi  debet.  Cum 
autem  taliter  captus,  coram  justiciarios  est 
procudendus,  producinon  debet  iigatis  manibus 
{qudmvis  interdum  gestans  compedes  propter 
evasionis  periculum)  et  hoc  ideo  ne  videatur 
coactus  ad  aliquam  purgationem  suscipiendam, 
3  Inst.  34. — (It  has  been  a  practice  to  con- 
demn persons  confined  in  prisons  to  be 
bound  in  fetters ;  but  commands  of  this 
sort  are  contrary  to  law,  for  a  prison  is 
meant  as  a  place  of  confinement,  not  of 
punishment :  therefore,  when  a  captive  is 
brought  before  his  Judges,  Wis  hands  ahould 
not  be  fettered,  although  his  feel  may  be,  to 
prevent  his  escape;  least,  by  their  being  so, 
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It  should  appear  that  he  was  already  in  a 
state  of  punishment.) 

SOLE  TENANT  \_solus  tenetu],  he  that  holds 
lands  by  his  own  right  only,  without  any 
other  person  beinj(  joined  with  him. 

SOLICITATION,  it  is  an  indictable  offence  to 
solicit  and  incite  another  to  commit  a  felony, 
although  no  felony  be  in  fact  committed. 
2  East,  5. 

SOLICITOR  GENERAL,  a  law  officer  of  the 
Crown,  appointed  by  patent  durinji^  the  royal 
pleasure.  He  is  usually  knighted,  and  is  a 
member  of  the  House  of  Commons.  He 
has  the  care  and  concern  of  managing  the 
Sovereign's  affairs,  and  has  fees  for  pleading, 
besides  other  fees  arising  by  patents,  &c. 

In  the  household  of  a  quten  consort  there 
belongs  an  officer  with  this  appellation. 

SOLICITORS,  officers  of  the  Court  of  Chan- 
cery, who  are  retained  by  clients  to  sue  and 
defend  for  them.  See  the  Attornies  and 
Solicitors'  Act,  6&,7  Vict.,  c.  73. 

150LIDATUM,  absolute  right  or  properly. 

tSOLIDUM.  To  be  bound  in  soUdum  is  to  be 
bound  for  the  whole  debt  jointly  and  severally 
with  others;  but  where  each  is  bound  for 
his  share,  they  are  said  to  be  bound  pro  ratd 
mrte, 

S0LINU8  TERRiE,  a  plou^hland. 

SOLITARY  CONFINEMENT.  By  7  Wm. 
IV.  and  I  Vict.,  c.  90,  §  5,  it  is  provided, 
that  it  shall  not  be  lawful  for  a  court  to 
direct  that  any  offender  shall  be  kept  in 
solitary  confinement  for  any  longer  period 
than  one  month  at  a  time,  or  than  three 
months  in  the  space  of  one  year. 

Solo  cedit,  quicquid  solo  plantatur»  Office  of 
Exec.  57. — (What  is  planted  in  the  soil  be- 
longs to  the  soil.) 

Sol  sine  homine  general  herbam.  Ibid.  G8. — 
(The  sun  makes  the  grass  grow  without 
man's  assistance.) 

SOLVENDO  ESSE,  to  be  in  a  state  of 
solvency,  t.  e.,  able  to  pay. 

SOLVERE  PCENAS,  to  pay  the  penalty. 

SOLVIT  AD  DIEM,  a  plea  in  an  action  of 
debt  on  bond,  &c.,  that  the  money  was  paid 
at  the  day  limited. 

SOLVIT  ANTE  DIEM,  a  plea  that  the  money 
was  paid  before  the  day  limited. 

SOLVIT  POST  DIEM,  a  plea  that  the  money 
was  paid  after  the  day  appointed. 

SOLUTIONE  FEODI  MILITIS,  &c.,  or 
FEODI  BURGENS,  &c.,  old  writs  whereby 
knights  of  the  shire  and  burgesses  might 
have  recovered  their  wages  or  allowance  if 
refused.    35  Hen,  VIIL,  c.  11. 

Solum  rex  hoc  nonfaeere  potest,  quod  non  potest 
injusth  agere,  11  Co.  72. — (This  alone  the 
king  cannot  do,  he  cannot  act  unjustly.) 

Solus  Deusfacit  hceredem,  non  homo.  Co.  Lit. 
5. — (God  alone  makes  the  heir,  not  man.) 

Solutio  pretii,  emptionis  loco  habetur,  Jenk. 
Cent.  56. — (The  payment  of  the  price  itands 
in  the  place  of  the  sale.) 

Sommonitiones  aut  cUationes  ntdUe  liceant  fieri 
infra  palatium  regis,  3  Inst.  141. — (No 
summonses  or  citations  are  permitted  to  be 
served  within  the  king's  palace.) 


SOMNAMBULISM,  whether  this  condition  b 
really  anything  more  than  a  co-operatioa  of 
the  voluntary  muscles  with  the  thooKbts 
which  occupy  the  mind  during  sleep,  ii  a 
point  very  far  from  being  settled  with  phyd- 
ologists.  Not  only  is  locomotion  enjoytd,  is 
the  etymology  of  the  term  signifies,  bat  ik< 
voluntary  muscles  are  capable  of  execuUD^ 
motions  of  the  most  delicate  kind. 

There  is  a  form  of  this  affection  ciQ'iJ 
ecstnsis  or  cataleptic  somnambnlisni,  free 
its  being  conjoined  with  a  kind  of  catsiqu?, 
in  which  the  walking  and  other  active  em- 
ployments are  replaced  by  what  appears  to 
be  a  deep  quiet  sleep,  the  patient  cooveRinjr 
with  fluency  and  spirit,  and  exercisiof  tbe 
mental  faculties  with  activity  and  acotenes. 
Somnambulism  may  sometimes  iocapiQ- 
tate  a  person  from  the  proper  performua 
of  the  duties  and  engagements  of  his  iiu& 
tion,  and  then  unqaestionably  it  may  impair 
the  validity  of  contracts  and  other  civil  Kts 
to  which  he  is  a  party.  By  renderiog  him 
troublesome,  mischievous,  and  even  du£er> 
ous,  it  furnishes  good  grounds  for  anauiliBf 
contracts  of  service,  whether  it  exii*4^ 
previously  and  was  concealed,  or  hsd  mk 
its  appearance  at  a  later  date.  Whether  it 
should  be  considered  a  sufficient  defeaccof 
breach  of  promise  of  marriage,  or  s  filii 
reason  for  divorce  when  concealed  from  oie 
of  the  parties  previous  to  the  marria^  ve 
questions  which  do  not  properly  admit  of  ■ 
general  answer. 

Hoff*bauer  suggests  as  a  reason  for  i$t 
regarding  the  criminal  actions  of  the  »■• 
nambulisl  with  too  much  indalgeace,  tbc 
they  have  probably  originated,  if  not  is  p^^ 
meditation,  at  least  in  the  deep  and  delibente 
attention  which  the  mind  has  given  to  the 
suljiect  tvhen  awake. 

roder^  too,  by  a  somewhat  similar  kind  of 
logic,  comes  to  the  conclusion  that  the  acti 
of  a  somnambulist,  instead  of  resoltiaj^ 
from  mental  delusion,  are  more  iDdepeB- 
dent  than  any  others,  because  they  are  the 
free  and  unconstrained  expression  of  kii 
waking  thoughts  and  designs,  and  therefore 
that  they  are  not  altogether  excusable. 

He  seems  to  have  forgotten,  obserrrs  Dr- 
Ray  {^Med,  Jurisp,  of  Insamtp),  that  bya* 
human  laws  are  men  responsible  for  thrtr 
secret  thoughts,  but  only  for  their  woriii 
and  acts. 

SOMNER,  one  who  cites  or  summons. 

SON  ASSAULT  DEMESNE,  a  jnstificstios 
in  an  action  of  assault  and  battery,  because 
the  plaintiff  made  the  fint  assault,  and  vbat 
the  defendant  did  was  in  his  own  defence. 

SONTAGE,  a  tax  of  40f.  heretofore  laid  opos 
every  knight's  fee. 

SORCERY.  No  prosecution  shall  for  *« 
future  be  carried  on  against  any  penoo  tor 
witchcraft^  sorcery,  enchantment,  o'  ^"JJ" 
ation,  or  for  charging  another  with  uijua 
offences.  Persons  pretending  to  use  witch- 
craft, tell  fortunes,  or  discover  stolen  fows 
by  skill  in  an^  occult  or  crafty  science,  ^ 
punishable  by  imprisonment  (9 Geo.  U.,  c.b. : 
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pereons  usins;  any  subtle  erafc,  means,  or  de- 
▼ice,  by  palmUtry  or  otherwise,  to  deceive 
his  majesty's  sabjei'ts,  are  to  be  deemed 
rofifaes  and  vagaboods,  and  to  be  panished 
with  imprisonment  and  hard  labour.  5 
Gifo.  IV,,  c.  83.  §  4. 

SOREHON  or  SORN,  a  kind  of  arbitrary 
exaction  or  ser?ile  tenure  formerly  in  Scut- 
land  as  likewise  in  Ireland.  Whenever  a 
chieftain  had  a  mind  to  revet,  he  came 
down  among  the  tenants  with  bis  followers, 
liy  way  of  contempt  called  g'Uiwitfiits,  and 
lived  on  free  quarters. 

SORORICIDB,  the  murder  of  a  sister. 

S(  >RS,  principal,  to  distinguish  it  from  interest. 

^OTH8AGA  or  SOTHSAGE  [soth,  true, 
and  sa^a.  Sax.,  testimony] ,  history.     CoweiL 

SOUL.SC0T,  a  mortuary. 

SOUTH  SEA  FUND,  the  produce  of  the 
taxes  appropriated  to  pay  the  interest  of 
such  pan  of  the  National  Debt  as  was  ad- 
▼ancea  by  the  South  Sea  Company  and  its 
annuitants. 

SOVEREIGN,  a  chief  or  supreme  person  :  see 
QuBBN;  also,  a  pipce  of  money. 

SOVEREIGN  POWER  or  SOVEREIGNTY, 
the  power  of  making  laws. 

SOVVLEGROVE,  February,  so  called  in  South 
Wales. 

SOWNINO  AND  ROWNING,  the  appor- 
tioning or  placing  of  cattle  on  a  common  or 
goods  in  a  house,  according  to  the  respective 
rii^hts  of  various  parties  interested.  Scotch 
Phrase. 

SOWNE  r«oiipeniie,  Fr.,  remembered],  such  as 
is  leviable. 

SPADARIUS,  a  sword  bearer.    B^ii^ 

SPATiE  PLAOITUM,  a  court  for  the  speedy 
execution  of  justice  on  military  delinquents. 

SPEAKER  OF  THE  HOUSE  OF  COM- 
MONS,  a  member  of  the  House,  elected  by 
a  majority  of  the  votes  to  act  as  chnirman  or 
president  in  putting  questions,  reading  briefs 
or  bills,  keeping  order,  reprimanding  the 
refractory,  adjourning  the  House,  &c. 

SPEAKER  OF  THE  HOUSE  OF  LORDS, 
the  Lord  Chancellor. 

SPEAKING  DEMURRER,  one  in  wbicb  new 
facts,  which  do  not  appear  upon  the  face  of 
the  bill  in  equity,  are  introduced. 

SPEAKING  WITH  PROSECUTOR.  It  is 
not  uncommon  when  a  person  is  convicted 
of  a  misdemeanor,  more  immediately  affect- 
ing an  individual,  as  a  battery,  imprisonment, 
or  the  like,  for  the  court  to  permit  the  de- 
fendant to  speak  with  the  prosecutor  before 
any  judzment  is  pronounced,  and  if  the  pro- 
secutor declare  himself  satlsOed,  to  inflict  but 
a  trivial  punishment.  This  is  done  to  reim- 
burse the  prosecutor  his  expenses,  and  make 
him  some  private  amends,  without  the  trouble 
and  uncertainty  of  a  civil  action. 

SPECIAL  ADMINISTRATION,  a  limited 
one,  as  of  certain  specific  effects,  such  as  a 
term  of  year^. 

SPECIAL  BAIL,  bail  above  or  to  the  action. 
See  Bail. 

SPECIAL  BAILIFF,  one  chosen  by  a  party 
himself,  to  execute  process  in  the  iheriff^s 


bands :  this  relieves  the  sheriffof  all  respon- 
sibility. 

SPECIAL  BASTARD,  one  born  of  parents 
before  marriage,  the  parents  afterwards  in- 
termarrying. 

SPECIAL  CASE.  Where  a  difficulty  in  point  of 
law  arises  upon  a  trial,  the  jury  may,  instead 
of  finding  a  special  verdict,  find  a  general 
verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  Judee  or  tlie  court  above,  on  a  special 
ease  stated  by  the  counsel  on  both  sides  with 
regard  to  the  matter  of  law;  which  has  this 
advantage  of  a  special  verdict,  that  it  is 
attended  with  much  Icijs  expense  and  ob- 
taiuH  a  much  speedier  decision.  The  judge 
usually  ){ives  liberty  to  either  party  to  have 
the  special  case  afterwards  turned  into  a 
special  verdict,  should  it  become  necessary 
to  take  the  opinion  of  a  court  of  error  on  the 
case.  Unless  the  Judge  thus  expressly  re- 
serves tuis  power  of  turning  the  special  case 
into  a  special  verdict,  it  cannot  be  done  ex- 
cept by  consent. 

The  case  oue^ht  to  be  dictated  by  the 
Judge  at  ihe  trial,  and  signed  by  counsel  on 
both  sides  before  the  jury  are  discharged; 
and  if,  in  settling  it,  any  difference  of  opinion 
arise  about  a  fact,  the  opitiiun  of  the  jury 
may  be  taken,  and  the  fact  stated  accordinglv. 
In  practice,  however,  the  case  is  afterwards 
drawn  by  the  junior  counsel  of  the  plaintiff, 
and  settled  by  the  junior  counsel  for  the  de- 
fendant in  the  same  manner  as  a  special  ver- 
dict, the  Judge  settling  any  disputes  from  his 
notes.  The  postea  is  stayed  in  the  hands  of 
one  of  the  Masters  or  associates  until  the 
question  is  argued  and  determined,  after 
which  a  general  verdict  is  entered  for  the 
prevailing  party.    Chit,  Arch,  Prac.  319. 

By  3  &  4  Wm.  IV.,  c.  42,  §  25,  it  shall 
be  lawful  for  the  parlies  on  any  action  or 
information  after  issue  joined,  by  consent, 
and  by  order  by  any  of  the  Judges  of  the 
superior  courts,  to  state  the  facts  of  the  case 
in  the  form  of  a  special  case  for  the  opinion 
of  the  court,  and  to  ai^ree  that  a  judgment 
shall  be  entered  for  the  plaintiff* or  defendant 
by  confe^^sion,  or  of  nolle  prosequi,  imme- 
diately after  the  decision  of  the  case,  or 
otherwise,  as  the  court  may  think  fit ;  and 
judfrment  shall  be  entered  accordingly. 

Where  a  point  of  law  arises  in  the  course 
of  a  suit  in  equity,  the  Jud/;e  of  the  court  of 
equity  may,  if  he  wish  to  have  the  opinion  of 
a  court  of  law  upon  it,  direct  a  special  case 
to  be  made  out,  and  sent  to  a  particular 
court  of  law,  there  to  be  arf^ued  and  returned, 
with  the  opinion  of  such  court  certified  upon 
it. 

SPECIAL  DEMURRER,  a  pleading  for  some 
defect  in  the  form  of  the  opposite  party's 
pleading. 

SPECIAL  INJUNCTIONS,  those  prohibitory 
writs  or  interdicts  against  acts  of  parties, 
such  as  waste,  nuisauce,  piracy,  &c.  See 
Injunction. 

SPECIAL  JURY,  upon  the  motion  of  either 
thA  plaintiff  or  defendant  the  court  shall 
order  a  special  Jury  to  be  stiuck  before  the 
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S roper  officer,  and  the  jury  so  struck  shall 
e  the  jury  to  be  returned  for  the  trial  of  the 
issue.  The  party,  however,  upon  whose  ap- 
plication it  IS  struck,  shall  hear  all  the  ex- 
penses attendant  upon  the  trial  of  the  cause 
by  such  special  jury,  and  shall  not  be  allowed, 
upon  taxation  of  costs,  any  more  or  other 
costs  than  he  would  have  been  entitled  to  if 
the  cause  had  been  tried  by  a  common  jury, 
unless  the  Judt^e  shall  immediately  after  the 
verdict  certify,  upon  the  back  of  the  record, 
that  it  was  a  proper  cause  to  be  tried  by  a 
special  jury. 

SPECIAL  OCCUPANCY,  where  an  estate  is 
{^ranted  to  a  roan  and  his  heirs  during  the 
life  of  cestui  que  vie,  and  the  f^rantee  die 
without  alienation,  and  while  the  life  for 
which  he  held  continues,  the  heir  will  suc- 
ceed, and  is  caUed  a  special  occupant. 
And  see  Will's  Act,  I  Vict.,  c.  26,  §§  3, 6. 

SPECIAL  PAPER,  a  list  kept  in  court  for 
putting  down  demurrers,  &c.,  to  be  argued. 

SPECIAL  PLEAS,  those  pleas  which  are  not 
in  the  form  of  what  are  still  called  general 
issues,  but  they  induct  affirmative  matter,  as 
infancy,  coverture,  statute  of  limitations. 

Special  pleas  in  bar  in  criminal  matters 
go  to  the  merits  of  the  indictment,  and  give  a 
reason  why  the  prisoner  ought  to  be  dis- 
charged from  the  prosecution :  (hey  are  of 
four  kinds,  viz. :  a  former  acquittal,  a  former 
conviction,  a  former  attainder,  or  a  pardon. 

SPECIAL  PLEADING,  the  science  of  plead- 
ing. It  is  a  forensic  invention,  due  to  the 
dialectic  genius  of  the  middle  ages. 

SPECIAL  PROPERTY,  qualified  property: 
which  see. 

SPECIAL  SESSIONS.  See  Sessions  op  thb 
Pbacb. 

SPECIAL  VERDICT,  a  special  findin{(  of  the 
facts  of  a  case,  leaving  to  the  court  the  ap- 

flication  of  the  law  to  the  facts  thus  found. 
t  is  dictated  by  the  court,  and  signed  by 
counsel  on  both  sides,  before  the  jury  are 
discharged.    Chit,  Arch.  Prae,  316. 

SPECIALTY,  a  contract  by  deed. 

SPECIALTY  DEBTS,  bonds,  mortgages, 
debts  secured  by  writing  under  seal ;  they 
rank  next  to  those  of  record,  and  above 
simple  contract  debts. 

SPECIFICATION,  a  description  of  a  patent 
directed  to  be  enrolled  in  the  High  Court  of 
Chancery,  within  one  month  from  the  date 
of  the  letters  patent,  its  object  being  to  put 
the  public  in  full  possession  of  the  inventor's 
secret,  so  that  any  person  may  be  in  a  con- 
dition to  avail  himself  of  it,  when  the  period 
of  exclusive  orivilege  has  expired. 

Also,  in  Scotland,  the  making  of  new 
property  from  materials  belonging  to  an- 
other, as  wine  from  grapes. 

SPECIFIC  LEGACY.    See  Legacy. 

SPECIFIC  PERFORMANCE  OF  AGREE- 
MENTS.  This  is  one  of  the  most  peculiar 
and  important  branches  of  equitable  juris- 
diction, and  has  been  justly  considered  the 
most  useful ;  for  whilst  at  law  (excepting  in 
the  action  of  detinue  for  a  chattel,  and  in 
ejectment  for  the  recovery  of  buildings  or 
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lands),  damages  only,  and  not  the  t^e  it- 
self, can  be  recovered  ;  yet,  by  bill  iawjokf. 
a  decree  may  be  obtained  that  the  coopita- 
ant  shall  have  of  the  defendant  the  precH 
performance  of  the  agreement  in  ccitu 
cases,  and  generally  the  costs  of  the  sc 
This  jurisdiction  is  analogoos,  w  tocse  n- 
spects,  to  the  writ  of  mandamiu  at  law,  ess- 
manding  the  party  to  which  the  writ  ii  li- 
dressed  to  perform  some  act;  bat  tlieiB 
of  fnandamus  is  generally  confined  to  pok 
matters  or  public  oflicers,  whilst  a  bBI  he 
specific  performance  is  prindpally  s  pnist 
remedy.  The  fundamental  maxiui, "  ffn? 
looks  on  that  as  done  wkiekis  to  be  itm'i 
the  groundwork  upon  which  is  resrd  'M 
whole  superstructure  of  tkia  branch  of  e^o- 
table  learning.  Take  the  foUowio(iiistuttf 
as  examples  of  this  position :— The  Teste 
of  an  estate  is,  from  the  time  of  this  c«- 
tract,  considered  only  as  a  trustee  fcr  ^ 
vendee,  and  the  vendee  is,  as  to  the  poR^ 
money,  a  trustee  for  the  vendor.  Theotut 
provided  the  contract  be  binding,  aodi««<<^ 
title  can  be  made,  is  considered  as  the  ro! 
property  of  the  vendee,  and  vendible,  chair- 
able,  and  deviseable  by  him,  even  V3X 
general  and  sweeping  words  in  a  will,iB^' 
would  descend  to  his  heir,  and  may  be  v^ 
If,  therefore,  the  vendor  die  before  thepoi^ 
when  the  estate  is  to  be  conveyed,  the  ijer 
is  bound  to  convey,  though  no  action  i»w 
will  lie;  and  the  heir  of  the  vendee, era » 
collateral  heir,  is  entitled  to  insist  os  tie 
completion  of  a  contract  to  piirchaselw 
out  of  the  personal  eatate  of  his  snc«t«^ 
Again:  money,  articled  or  directed  wk 
laid  out  in  land,  is  considered  as  luA^ 
has  all  the  incidento  of  a  real  esute:  itB» 
longer  considered  as  real  estate. 

As  to  what  agreements  will  be  decreed  o 
be  specifically  performed : — 

An  agreement  must  be  according  to  * 
forms  prescribed  by  law— must  be  nii«  ^ 
parties  able  and  willinsf  to  w"*^^ 
must  be  certain  and  defined,  equsliMV. 
But  if  a  parol  agreement  be  ptrtlyp^'' 
formed,  that  is.  if  an  act  have  been  ^ 
not  a  mere  voluntary  act,  nor  "'^'^"t^ 
ductory,  nor  ancillary  to  the  agreement,  W 
apt  performance  of  the  substance  ot  »| 
agreement,  and  which  would  not  bs»eK* 
done  unless  on  account  of  the  ijrrw?** ' 
an  act,  in  short,  unequivocally  ^^^I^Jl 
and  resulting  from  the  agreement,  mo  »*; 
that  the  party  would  suffer  an  injory,  «»•■• 
ing  to  fraud,  by  the  refusal  to  e*^•^^ 
agreement ;  it  will  be  decreed  to  he  ip<* 
fically  performed.  .  . 

A  parol  agreement  for  a  lease  miM  "»J . 
tenant  for  life,  in  pursuance  of  ^^ 
partly  performed,  might  be  enforced  •!■*' 
the  tenant  for  life,  but  it  could  not  w  »j 
forced  against  a  remainder-Daa;  "^f  *.*T 
the  tenant  for  life  is  bound,  it  ii  pra^ 
on  the  ground  of  fraud  which  is  P«?^ 
and  which  does  not  apply  to  the  «""T^ 
man,  unless  he  acquiesce  after  the  Q«»" 
tenant  for  life. 
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If  the  TeDdee,  on  a  parol  ■jpvement  for 
the  sale  of  lands.  Is  let  into  possession  by 
the  vendor,  thin  has  been  held  to  amount  to 
a  part  performance ;  h  fortiori,  if  the  party 
enter  and  improve  them,  or  bnild,  or  under- 
let; and  what  was  the  parol  aii^reement 
clearW  appears— it  will  be  enforced. 

It  has  not  yet  been  settled  whether  the 
payment  nf  money,  either  in  part,  by  way  of 
earnest,  or  in  fall,  for  the  purchase,  is  a 

f)art  performance  or  not,  the  cases  rather 
ean  towards  the  neiratire.    S.  C.  19  Ves. 
479. 

The  followinsf  acts  will  not  amount  to  a 
part  performance: — Giving  instructions  for 
confeyances ;  taking  a  view  of  the  estate ; 
placing  a  deed  in  a  solicitor's  hands  to  pre- 
pare a  conveyance ;  or,  where  there  was  a 
parol  agreement  for  a  compromise,  and  a 
division  of  the  estate  by  arbitracion;  acts 
done  by  arbitrators  towards  the  execution  of 
their  duty,  such  as  surveying,  &c. 

If  the  defendant  admit  the  parol  agree- 
ment by  his  answer,  he  is  not  bound  to  per- 
form it  if  he  (lead  ttie  Statute  of  Frauds, 
for  the  statute  requiring  the  airreement  ro 
be  in  writing  was  only  to  afford  a  more 
solemn  proof  of  the  agreement.  "But," 
says  Mr.  Maddock,  "  what  proof  can  be 
better  than  the  admission  of  the  party  that 
he  made  it?  The  statute  is  thus  turned 
into  a  shield  for  dishonesty.*' 

If  a  person  agree  to  sell  lands  he  has  not, 
and  afterwards  acquire  them,  he  will  be 
compelled  to  perform  his  agreement ;  so,  if 
he  have  not  a  complete  title  at  the  time  of 
iiliog  the  bill,  the  court  will  decree  specific 
performance,  if  it  be  satisfied  the  contract 
may  be  completed  before  the  Master  has 
made  his  report. 

As  to  those  contracts  of  which  a  specific 
performance  has  been  refused : — 

It  is  only  where  the  party  wants  the  thing 
in  tpecie  (t.  c.,  the  precise  performance  of  the 
pj^reement),  and  where  the  legal  remedy  is 
inadequate  or  defective,  that  equity  inter- 
feres. 

A  bill  will  not  generally  lie  fur  a  specific 
performance  of  contracts  for  chattels,  or 
which  relate  to  merchandise,  as  a  bargain 
for  corn  or  stock;  for  damages  in  these 
cases  may,  with  equal  advantage,  be  reco- 
vered in  an  acrion,  and  corn  or  stock  bought ; 
but  where  there  were  articles  for  the  sale  of 
800  tons  of  iron,  to  be  paid  for  by  instal- 
ments, in  a  certain  number  of  years ;  or 
where  a  man  contracts  for  the  purchase  of  a 
ereat  quantity  of  timber,  as  a  ship  carpenter, 
hy  reason  of  the  vicinity  of  the  timber ;  or 
where  a  man,  wanting  to  clear  his  land, 
^ree  to  sell  his  timber,  in  order  to  apply 
the  land  to  a  particular  sort  of  husbandry, 
pr  an  agreement  for  the  purchase  of  a  debt; 
in  all  such  instances,  as  nothing  could  an- 
swer the  justice  of  the  case  but  the  perform- 
ance of  the  contract  t»  specie,  a  specific  per- 
formance, it  seems,  would  be  decreed. 

vommon  covenants  in  a  lease  will  not  be 
enforced  io  equity,  there  being  a  remedy  at 


law ;  nor  an  agreement  or  covenant  to  refer 
to  arbitration;  nor  an  agreement  to  purchase 
the  business  of  an  attorney ;  since,  supposing 
such  an  agreement  not  illegal,  equity  has  no 
means  of  carrying  it  into  execution.  Boson 
V.  Parlow,  1  Mer.  469. 

"  He  thnt  hath  committed  itiiquUy  shad  not 
have  equity^,"  is  a  wholesome  equitable 
maxim,  and,  therefore,  a  party  seeking  equity 
must  have  done  equity,  A  defendant  to  a 
bill  for  a  specific  performance  of  an  agree- 
ment, is  consequently  allowed  to  resist  it, 
by  showing  that  the  plaintiff  is  not  entitled  to 
relief,  as  by  evincing  that  there  has  been  an 
omission  or  mistake  in  the  agreement,  or 
that  it  is  unconscientious,  or  unreasonable, 
or  fraud,  or  surprise,  or  that  there  has  been 
concealment,  misrepresentation  (whether 
wilftil  or  not,  latent  or  patent),  or  any  un- 
fairness (intoxication,  for  instance)  attending 
it;  and  in  these  cases  parol  evidence  of  such 
circumstances  of  defence  is  permitted :  for 
though  parol  evidence  is  inadmissible  on  the 
part  of  a  plaintiff,  to  explain,  add  to,  or  vary 
a  written  contract  (except  in  cases  of  fraud), 
it  is  admissible  on  the  part  of  a  defendant, 
to  a  bill  for  a  specific  performance,  to  show 
circumstances,  dehors,  independent  of  the 
writing,  making  it  inequitable  to  interpose 
for  the  purpose  of  a  specific  performance ; 
and  even  after  decree  for  performance,  great 
misrepresentations,  alleged  to  have  been  only 
recently  discovered,  may  be  made  the  ground 
of  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review.  But  misrepresentations  of 
obvious  fttcts,  as  that  the  premises  were  in 
good  repair,  when  there  was  a  want  of  paint- 
ing, cracked  ceilings,  or  broken  palings,  will 
not  induce  the  court  to  refuse  specific  per- 
formance. 

A  party  cannot  call  upon  a  court  of  equity 
for  specific  performance,  unless  he  nave 
shown  himself  ready ^  desirous,  prompt,  and 
eager. 

If  a  party  have  failed  to  perform  his  part 
of  an  agreement,  or  if  it  have  become  im- 
possible to  perform  it,  he  must  seek  any 
redress  he  may  liecome  entitled  to  at  law, 
and  cannot  insist  upon  a  specific  perform- 
ance t  but  if  he  have  performed  so  much  of 
his  part  of  the  agreement,  that  he  cannot  be 
put  til  statu  quo,  and  be  in  no  default  for  not 
performing  the  residue,  or  be  prevented 
from  completing  it  by  the  defendant's  de- 
fault, he  is  then  entitled  to  have  it  specifically 
performed.  MaddockU  Chan,,  tit.  "  Specific 
Performance  f*  2  Story^s  Eq,  Jurisp.  23. 

SPEEDY  JUDGMENT  ACT,  1  Wm.  IV.,  c. 
7.    See  Judgment. 

SPERATE,  hoped  to  be  not  irrecoverable. 

Spes  est  vigilantis  somnium,  4  Inst.  203«— 
(Hope  is  the  dream  of  the  vigilant.) 

Spes  hnpunitatis  continuum  affectum  tribuit  de^ 
linquendi,  3  Inst.  236. — (The  hope  of  im- 
punity holds  out  a  continual  temptation  to 
crime.) 

Spoliatus  debet  ante  mania  restitui,  2  Inst. 
714. — (Spoil  ought  to  be  restored  before  any 
thing  else.) 


SPU 


(  630) 


STA 


SPIGURNEL  [spicurran.  Sax.,  to  shut  ap  or 

unclose] ,  the  sealer  of  the  royal  writs. 
SPINSTER,  an  addition  given  to  an  unmarried 

woman. 
SPIRITUAL  CORPORATIONS,  where  the 
members  are  entirely  spiritual  persons  and 
incorporated  as  such,  for  the  furtherance 
of  religion  and  perpetuating  the  rights  of 
the  church. 
They  are  of  two  sorts  : 
(1.)  Sole,  as  bishops,  certain  deans,  par- 
sons, and  vicars,  or 

(2.)  /tfrgre^ttte,  as  deans  and  chapters, 
prior  and  convent,  abbot  and  monk. 
SPIRITUAL  COURTS,  ecclesiastical  courts  : 

which  see. 
SPIRITUAL  LORDS,  the  archbishops  and 

bishops  of  the  House  of  Peers. 
SPIRITUALITY,  that  which  belongs  to  any 

one,  as  an  ecclesiastic. 
SPIRITUALTY,  the  clergy  of  England. 
SPIRITUALTY  OF  BENEFICES,  the  tithes 

of  land,  &c. 
SPITAL  or  SPITTLE,  a  charitable  foundation; 

a  hospital  for  diseased  people. 
SponsaUa  dicuntur  futurarum  nuptiarum  con- 
ventio  et   repromissio,      Co.  Lit.  34. — (A 
betrothing  is  the  agreement  and  promise  of 
a  future  mariiage.) 
SponsaUa,  inter  minores  contracta,  ante  septem 
annos,  nulla  sunt,    Jenk.  Cent.  95. — (Be- 
trotbings  contracted  between  parties  under 
seven  years  of  age  are  void.) 
Sponte  virum  fugiens  mulier  et  adullera  facta. 
Dote  sua  careat,  nisi  sponsi  sponte  retracta. 
Co.  Lit.  37.— (A  woman  leaving  her  husband 
of  her  own  accord,  and  bommittiog  adultery, 
loses  her  dower,  unless  her  husband  take 
her  back  of  his  own  accord.) 
SPOLIATION,  a  writ  or  suit  for  the  fruits  of 
a  church  or  the  church  itself,  to  be  sued  in 
the  spiritual  and  not  in  the  temporal  court, 
that  lies  for  one  incumbent  against  another 
where  they  both  claim  by  one  patron,  ami 
the  right  of  patronage  does  not  come  in 
question.    3  Bl.  Com,  90. 
SPONSOR,  a  surety ;  one  who  makes  a  pro- 
mise or  gives  security  for  another. 
SPONSIO  JUDIClALIS,  the  feigned  issue  of 

the  Romans. 
SPONTE  OBLATA,  a  free  gift  or  present  to 

the  Crown. 
SPORTULA    or   SPORTELLA,  a  dole  or 
largess  either  of  meat  or  money  given  by 
princes  or  great  men  to  the  poor  people. 

It  was  properly  the  pannier  or  basket  in 
which  the  meat  was  brought,  or  with  which 
the  poor  went  to  beg  it,  thence  the  word  was 
transferred  to  the  meat  itself,  and  thence  to 
money  sometimes  given  in  lieu  of  it.  Encyc, 
Lond, 
SPOUSAL,  marriaire  nuptials. 
.  SPOUSE-BREACH,  adultery,  as  opposed  to 

simple  fornication. 

SPREADING  FALSE  NEWS,  a  misdemeanor 

punishable  at  common  law  with  fine  and 

imprisonment. 

SPRINCJiNG  USE,  contingent  use:  which  see. 

SFULZIB    [spoliatio'l,    the  taking  away  or 


meddling  with  movablea  ia  anotlier's  poi* 
session,  without  the  consent  of  the  owner  or 
authority  of  law.    Scotch  Word, 

SPUNGING-HOUSE,  a  house  to  which  deb- 
tors  are  taken  before  commitment  to  pri&oi, 
where  the  bailiffs  sponge  upon  them. 

SQUIBS.  The  making,  selling,  and  firiogiqoibs 
and  other  fireworks,  or  throwing  tbein  aboot 
in  any  street,  is,  on  account  of  the  daot^er 
that  may  ensue  to  any  thatched  or  timber 
buildings,  declared  to  be  a  common  nnisaDce 
by  9  &  10  Wm.  III.,  cc.  7  &  8,  punishsbk 
by  fine,  and  may  be  prosecuted  by  indict- 
ment either  on  the  statute  or  at  common  Uw. 

SQUIRE,  contraction  of  esquire :  which  see. 

S  i  ABILIA,  a  writ  called  by  that  name,  oo  a 
custom  in  Normandy,  that  where  a  msn  is 
power  claimed  lands  in  the  possession  of  la 
inferior,  he  petitioned  the  prince  that  it 
might  be  put  into  bis  hands  till  the  rigbt 
was  decided,  whereupon  he  had  this  writ 

STABILITIO  VEN  ATIONIS,  the  driving  deer 
to  a  stand. 

Stabit  prtesumptio  donee  probetur  in  conirarvm. 
Hob.  297. — (A  presumption  will  stand  gocd 
till  the  contrary  is  proved.) 

STABLESTAND,  one  of  the  fourcvideoccsw 
presomptiuns  whereby  a  man  is  convicted  to 
intend  the  stealing  of  the  royal  deer  in  the 
forest;  and  this  is  when  a  man  is  found  at  his 
standing  in  the  forest  with  a  cross-bow  best 
ready  to  shoot  at  any  deer,  or  with  a  loof 
bow,  or  else  standing  close  by  a  tree  with 
greyhounds  in  a  leash  ready  to  slip.   Cots^ 

STADE,  STADIUM,  a  furlo'iij?. 

STAFF-HERDING,  the  following  of  cattb 
within  a  forest. 

STA(j  E-COACHES.  The  provisions  relative  to 
these  will  be  found  embodied  in  2  &  3  Wm. 
IV.,  c.  BO,  amended  by  3  &  4  Wm.  IV.,  c.  4S; 

2  &  3  Vict.,  c.  66 ;  and  6  &  6  Vict.,  c.  79. 
STAGIARIUS,  a  resident. 
STALE-CHECK,  an  ante-dated  check. 
STALKING,  the  going  gently,  step  by  step, 

under  cover  of  a  horse,  &c.,  to  take  game. 

STALLAGE,  the  liberty  or  right  of  pitcbioj, 
01  erecting  stalls  in  fairs  or  maricets,  or  the 
money  paid  for  the  same. 

STALLARIUS,  a  master  of  the  bone;  M 
the  owner  of  a  stall  in  a  market.    Spdm, 

STAMP-DUTIES,  a  branch  of  the  pcrpetoi 
revenue.  Thev  are  a  tax  imposed  opoo  uj 
parchment  and  paper  whereon  many  legal 
proceedings  or  private  instruments  are  wni- 
ten;  and  also  upon  licences  for  retailii^ 
wines,  letting  horses  to  hire,  and  numeroM 
other  purposes;  and  upon  all  newspapers, id- 
vertisements,  dice,  &c.  48  Geo.  III.,  c.  Wi 
65  Geo.  III.,  c.  184  ;  1  &  2  Geo.  IV.,  c^&)j 

3  Geo.  IV.,  c.  117 ;  1  &  2  Vict.,  c.  85;  /  &» 
Vict.  c.  21. 

STANDARD,  that  which  is  of  undoubted  lo- 

ihority,  and  the  test  of  other  things  of  the 

same  Kind ;  a  settled  rate. 
STANDING  MUTE.    See  Muxna. 
STANNARY  [stanntm,  Lat.,  st^an,  Conu* 

tin],  a  tin  mine.  . 

There  are  stannary  courts  in  DcvowJii« 

and  Cornwall  for  the  adminisiratioD  of  j»- 
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tice  among  the  tionert  therein.  They  are 
courts  of  record  of  the  same  limited  aod 
ezclusife  nature  as  those  of  the  counties 
palatine.  They  are  held  before  the  lord 
warden  and  his  substitutes,  in  firlue  of  a 
pnTiie^e  granted  to  the  workers  in  the  tin 
mines  there,  to  sue  and  be  sued  only  in  their 
own  courts,  that  they  may  not  be  drawn  from 
their  business,  which  is  hij^hly  profitable  to 
the  public,  by  allowing^  their  law  suits  in 
otiier  courts.  No  writ  of  error  can  be 
brought,  but  an  appeal  lies  from  the  steward 
of  the  court  to  the  under-warden,  and  from 
him  to  the  lord-warden,  and  thence  to  the 
privy  council  of  the  Prince  of  Wales  as 
pake  of  Cornwall,  when  he  has  had  livery  or 
investiture  of  the  same,  and  thence  to  Che 
Queen  in  the  last  resort.    3  Step,  Com,  448. 

STAPLE  [stapel,  Beljr.  &  Sueth.],  a  settled 
mart;  an  established  emporium ;  that  which 
is  established  in  commerce,  according  to  its 
laws. 

STAR  [starrum,  contr.  from  shetar,  Heb,,  a 
deed  or  contract],  the  deeds,  obltgationd, 
&c.,  of  the  Jews;  also,  a  schedule  or  in- 
ventory. 

STAR  CHAMBER  [chambre  des  estoyUes], 
camera  atellata:  which  see. 

STARE  DECISIS,  to  rely  upon  authorities  or 
cases  already  adjudicated  upon. 

STATICS  [trrcnuc^,  Gk.,  ttatique,  Fr.],  the 
science  which  considers  the  weight  of  bodies. 

STATIONERS'  HALL.  The  6&6  Vict.,  c.45. 
authorizes,  in  every  case  of  copyright,  the 
rej(istration  of  the  title  of  the  proprietor  at 
Sutioners'  Hall,  and  provides  that,  without 
previous  registration,  no  action  shall  be  com* 
loenced,  though  an  omissi<m  to  re^rister  is  not 
otherwise  to  affect  the  copyright  itself. 

STATIONARIUS,  stagtartus:  which  see. 

STaTISM,  policy,  the  arts  of  government. 

STATIST,  a  atatesman,  a  politician,  one  skilled 
in  sfovernment. 

STATISTIC,  or  STATISTICAL,  political. 

STATISTICS,  that  part  of  political  science 
which  regards  the  population,  buildings,  agri- 
cultural and  manufactured  productions,  re- 
venue, &c. 

It  has  been  observed  that  neither  the  de- 
rivation of  this  word,  the  meanings  of  its 
collaterals  (of  statist  especially),  nor  the 
wants  of  our  language,  which  has  no  word 
comprehending  the  whole  of  politicnl  science, 
warrant  this  restriction.    Encyc.Lond. 

STATUS  DE  MANERIO,  the  assembly  of  the 
tenants  in  the  court  of  the  lord  of  a  manor, 
in  order  to  do  their  customary  suit. 

Statuta  pro  publico  eommodo  lath  interpretantur, 
Jenk.  Cent.  21. ^(Statutes  made  for  the  pub- 
lie  good  ought  to  be  liberally  construed.) 

STATUTABLE,  according  to  statute. 

^  JATUTABLY,  in  a  manner  agreeable  to  law. 

STATUTE,  a  law,  an  edict  of  the  legislature, 
an  act  of  Parliament.  See  Act  op  Parlia- 
ment. 

The  civilians  bare  divided  statutes  into 
three  classes:  personal,  real,  and  mixed. 
By  statutes  they  mean,  not  the  positive  legis- 
lation, which  in  England  is  known  as  the  i 


acts  of  Parliament,  as  contra-disffbgoished* 
from  the  common  law ;  but  the  whale  muni- 
cipal law  of  a  particular  state,  from  what- 
ever source  arising.     Sometimes  the  word- 
is  used  by  them  in  contra-distinction  to  the 
imperial  Roman  law,  which  they  are  accus« 
tomed  to  style,  by  way  of  eminence,  the 
common  law,  since  it  constitutes  the  general 
basis  of  the  jurisprudence  of  all  continental 
Europe,  modified  and  restrained  by  local 
customs  and  usages,  and  positive  legislation. 

STATUTE-MERCHANT,  a  bond  of  record 
acknowledged  before  the  clerk  of  the  sta- 
tutes-merchant, and  Lord  Mayor  of  the  city 
of  London,  or  two  merchants  assigned  for 
that  purpose ;  and  before  the  mayors  of  other 
cities  and  towns,  or  the  bailiff  of  any  borough, 
&c.,  sealed  with  the  seal  of  the  debtor  and 
the  king,  upon  condition  that  if  the  obligor 
pay  not  the  debt  at  the  day,  execution  may 
be  awarded  against  his  body,  lands,  and 
goods;  and  the  obligee  shall  hold  the  lands 
to  him,  his  heirs,  and  assigns,  till  the  debt  is 
levied.  It  is  fallen  into  disuse.  1  Step,  Com. 
286. 

STATUTE-STAPLE,  a  bond  of  record  ac- 
knowledged before  the  mayor  of  the  staple, 
in  the  presence  of  all  or  one  of  the  con- 
stables, to  the  end,  there  shall  be  a  seal 
ordained  which  shall  be  affixed  to  all  obliga- 
tions made  on  such  recocnizance  acknow- 
ledged in  the  staple.  2  Roll.  Abr.  466 ;  4 
Inst.  238.     It  has  grown  obsolete. 

STATUTO  MERCATORIO,  an  ancient  writ 
for  imprisoning  him  who  had  forfeited  a  sta- 
tute-merchant bond,  until  the  debt  were 
satisfied.     Rep.  Orig.  146. 

S  TATUTORY,  enacted  by  statute. 

STATUTO  STAPULiE,  the  ancient  writ  that 
lay  to  take  the  body  to  prison,  and  seize 
upon  the  lands  and  goods  of  one  who  had 
forfeited  the  bond  called  statute  staple. 
Reg,  Orig.  161. 

Staiutum  affirmativum  non  derognt  communi 
iegi.  Jenk.  Cent.  24. — (An  affirmative  sta- 
tute does  not  take  from  the  common  law.) 

Statutum  ex  graiid  regis  dicitur,  quando  rex 
dtgnatur  eedere  de  jure  sua  regie,  pro  com- 
modo  et  quiete  pf»puti  tui,  2  Inst.  378.— 
(A  statute  is  said  to  be  by  the  grace  of  the 
king,  when  the  king  deigns  to  yield  some 
portion  of  his  royal  rights  for  the  good  and 
quietness  of  his  people.) 

Statutum  generaliter  est  intelligendum  quando 
verba  stututi  sunt  speciulia^  ratio  autem  gene- 
ralis.  10  Co.  101. —(When  the  tvords  of  a 
statute  are  special,  but  the  reason  of  it  gene- 
ral, it  is  to  be  understood  generally.) 

STATUTUM  SESSIONUM  (the  statute  ses- 
sions), a  meeting  in  every  hundred  of  con- 
stables and  householders,  by  custom,  for 
the  ordering  of  servants,  and  debating  of 
differences  between  master  and  servants, 
rating  of  wages,  &c.    6  Eliz,,  c.  4. 

Statutum  speciaie  statuto  speciati  non  derogat. 
Jenk.  Cent.  199. — (One  special  statute  does 
not  take  from  another  special  statute.) 

STEALING.    See  Larcbnt. 

STEALING  CHILDREN.  See  Kidnappino. 
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STEALING  AN  HEIRESS.  See  Abduction. 
STEAM  ENGINES.    As  to  ihe  negligent  use 

of  these,  see  1  &  2  Geo.  IV.,  c.  4 1 . 
STEEL-BOW  GOODS,  corn,  cattle,  straw, 
and  implements  of  husbandry,  let  or  deli- 
vered by  a  landlord  to  a  tenant,  hy  which  the 
tenant  is  enabled  to  stock  and  work  a  farm ;  I 
in  consideration  of  which  he  becomes  bound 
to  return  articles,  equal  in  quantity  and  qua- 
lity, at  the  expiration  of  the  lease.  Scotch 
Phrase. 
STELLION  ATE  [stellionatiu] ,  a  kind  of  crime 
which  is  committed  by  a  deceitful  selling  of 
a  thin£f  otherwise  than  it  really  is ;  as  if  a 
man  should  sell  that  for  his  own  estate  which 
is  actually  another  man's. 

In  the  Roman  law,  the  makinf(  a  second 
mortgage  without  giving  notice  of  the  first; 
but  the  crime  was  not  committed  if  the  land 
were  equal  in  value  to  all  the  sums  charged 
upon  it.  Dig,  13. 
STERBRECHE,  STREBRICH,  the  breaking, 
obstructing,  or  straitening  of  a  way.  Termes 
de  Ley, 
STERLING,  genuine ;  having  passed  the  test ; 

money ;  standard  rate.     See  Eastsrling. 
STET  PROCESSUS,  an  order  of  the  court  to 
stay  proceedings,  and,  strictly,  it  can  only 
be  made  with  the  consent  of  the  parties  ;  but 
where  the  ends  of  justice  will  be  better  an- 
swered by  this  course,  it  is  authoritatively 
recommended  by  the  court.     Each  party 
_pays  his  own  costs. 
STEUART,  the  Queen's  sberiflT within  the  pro- 
per lands  of  the  Crown.     Scotch  Phrase, 
STEWARD  [seneschalltis],  an  officer  of  chief 
account  within  his  jurisdiction.    See  High 
Steward. 
STEWARD  OF  THE  HOUSEHOLD.    See 

Marshalsea. 
STEWS,  places  anciently  permitted  in  Eng- 
land to  women  of  professed  incontinency. 
STICKLER,  an  inferior  officer  who  cuts  wood 
within  the  royal  parks  of  Clarendon  ;  an  ar- 
bitrator ;  an  obstinate  contender  about  any- 
thing. 
STILLICIDIUM,  the  water  that  falls  from  the 

roof  of  a  house  in  scattered  drops. 
STINT,  common tct^Aott^;  common  sansnombre, 

t.  e.,  without  number. 
STIPEND,  a  salary,  settled  pay;  a  provision 
made  for  the  support  of  the  clergy. 

As  to  the  payment  of  ci'Taies  see  1  &  2 
Vict.,  c.  106. 
STIPENDIUiM,  from  stipem  and  pendo,  be- 
cause before  silver  was  coined  at  Rome,  the 
copper  money  in  use  was  paid  by  weight, 
and  not  by  scale. 
STIPULATED  DAMAGE,  liquidated  dam- 
age :  which  see. 
STIPULATION,  bargain;    also,  a  recogni- 
zance of  certain  fidejussors  in  the  nature  of 
bail,  taken  in  the  admiralty  courts. 
STIREiMANNUS,    a    pilot    or    steersman. 

Domesffay, 
STIRPES.    See  Per  Stirpes. 
STOCK,  a  race,  lineage,  or  family. 
STOCKBROKER,  one  who  deals  in  stocks  or 
the  public  funds.    See  Broker. 


STOCKJOBBING,  the  act  of  boyiag  ud  s^- 
ing  stock  in  the  public  faods  for  the  tarn  sf 
the  scale,  or  on  speculation.  It  is  ttnlawfoL 
7  Geo,  IL,  c.  4 ;  10  Gto.  IL»  e,  8. 
STOCKS,  prison  for  the  lees.  See  Fusds. 
STOPPAGE  IN  TRANSITU,  whengoodsm 
consigned  on  credit  from  one  mercbiat  to 
another,  it  sometimes  happens  that  the  c»- 
signee  becomes  a  bankrupt  or  iBsoUest, 
while  the  goods  are  on  their  way  to  hia, 
and  before  they  are  delivered.  In  such  csk, 
as  it  would  be  hard  that  the  goods  of  the  roar 
signor  should  be  applied  in  payment  of  ik 
debts  of  the  consignee,  the  former  is  allowed 
to  resume  possession  of  them,  if  hectnaa^ 
ceed  in  doing  so  while  they  are  on  their  war. 
It  does  not  rescind  the  sale,  bat  is  an  eqniuUe 
lien,  adopted  by  the  law  for  the  purpoie  of 
substantial  justice.  Gihion  v.  Camakerif 
SM.^W.  336. 
STORES,  the  supplies  of  different  aitida 
provided  for  the  subsistence  and  accoooM- 
dation  of  the  ship's  crew  and  paaseogen. 

It  is  laid  down,  in  general,  that  the  sarplii 
stores  of  every  ship  arrivinir  from  pan?  iw- 
yond  seas  are  to  be  subject  to  the  same  doiki 
and  regulations  as  those  which  affect  siioOar 
commodities  when  imported  aa  mercbaodije; 
but  if  it  shall  appear  to  the  collector  ind 
comptroller  that  tne  quantity  of  snch  Horn 
is  not  excessive,  nor  unsuitable,  under  all  the 
circumstances  of  the  voyaife,  they  may  be 
entered  for  the  private  use  of  the  mister, 
purser,  or  owner  of  such  ship,  on  payisenttif 
the  proper  duties,  or  be  warehoused  for  tbe 
future  use  of  such  ship,  although  the  saoe 
could  not  be  legally  imported  bv  wat  of 
merchandise.  3  4-4  Wm,  IV.,  c,  52,  §  '^. 
STOW  [Sax.l,  a  place. 
STOWAGE,  money  paid  for  a  room  wtoe 

goods  are  laid ;  housage. 
STRANDING,    the   running  of  a  ship  os 
shore  or  on  a  beach. 

It  is  the  invariable  practice  to  snbjoiD  tk 
following  memorandum  to  policies  of  insor- 
ance  executed  by  private  individuals  in  tbii 
country: — **N.B.  Corn,  fish,  salt,  fruit,  floar, 
and  seed,  are  warranted  free  from  aterafr^ 
unless  general,  or  the  ship  be  stranded; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skiitfi 
are  warranted  free  from  aver^ige  under  S»^- 
per  cent.,  and  all  other  goods,  also  the  ship 
and  freight,  are  warranted  free  of  ater^ 
under  3/.  per  cent*,  unless  general,  or  tbe 
ship  be  stranded." 

It  is,  therefore,  of  the  greatest  importsace 
accurately  to  define  what  shall  be  deemed  a 
stranding.    But  this  is  no  easy  matter;  tsd 
much  diversity  of  opinion  has  been  enter- 
tained with  respect  to  it.    It  would,  howerer, 
appear  that  merely  striking  against  a  rock, 
bank,  or  shore,  is  not  a  stranding,  and  ibat  to 
constitute  it,  the  ship  must  be  upon  therocki 
&c.,  for  some  time.    Mr.  Justice  P^^rk  h« 
the  following  observations  on  this  labject.'-' 
'*  It  is  not  every  touching  or  striking  «?<»  ■ 
fixed  body  in  the  sea  or  river  that  will  cos* 
stitute  a  stranding.  Thus,  Lord  EUenhrtv^ 
held  that,  in  order  to  establish  a  itrandisSi 
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the  sLip  mmt  be  ttaii^nmry ;  for  tbat  merely 
strikioff  on  a  rock  and  remaining  there  a 
short  thne  (as  in  the  case  then  at  the  bar» 
about  a  minute  and  a  half),  and  then  passing; 
on,  though  the  vessel  may  have  received 
some  injury,  is  not  a  stranding.  Lord  Ellen" 
boromt(k*t  language  is  important.  Es  vi 
termini^  stranding  means  lying  on  the  shore, 
or  something  analogous  to  that.  To  use  a 
vuli^ar  phrase,  which  has  been  applied  to 
this  subject,  if  it  be  ttmck  and  go  with  the 
ship,  there  is  no  stranding.  It  cannot  be 
enough  that  the  ship  lie  for  a  few  minutes 
on  her  beam  ends.  Every  striking  must  ne- 
cessarily produce  a  retardation  of  the  ship's 
motion.  If  by  the  force  of  the  elements  she 
is  run  aground,  and  becomes  stationary,  it 
is  immaterial  whether  this  be  upon  piles,  or 
the  muddy  bank  of  a  river,  or  on  rocks  or 
the  sea  snore,  but  a  mere  striking  will  not 
do,  wherever  that  may  happen.  I  cannot 
look  to  the  consequences  without  considering 
the  causa  eausans.  There  has  been  a  cori{>- 
sity  in  the  cases  about  stranding  not  credi- 
table to  the  latv.  •  A  little  common  sense 
may  dispose  of  them  more  satisfactorily.'' 
McCvlloch's  Com,  Diet. 
STRATOCRACY  [rrp«ro»,  Gk.,  an  army,  and 

ffpctrof,  power],  a  military  government. 
STRATOR  or  STRETWARD,  a  surveyor  of 

the  highways. 
STRICT  SE'lTLEMENT, where  land  is  settled 
to  the  parent  for  life,  and  after  his  death  to 
his  first  and  other  sons  in  tail,  and  trustees 
are  interposed  to  preserve  the  contingent 
remainders. 
STRUMPET  {meretriz\  a  whore,  harlot,  or 
.courtezan.    This  word  was  anciently  u»ed 
for  an  addition ;  it  occurs  to  the  name  of  a 
woman  id  a  return  made  by  a  jury  in  the 
sixth  vear  of  King  Henry  the  Fifth. 
STUPRATION  [iiupro,  Lat.],  rape,  violation. 
STURGEON,  a  royal  fish,  which  when  either 
thrown  ashore  or  caught  near  the  coast,  is 
the  property  of  the  sovereign. 
STURGES  BOURNE'S  ACT,  the  Select  Ves- 
try Act,  59  Geo.  III.,  c.  12,  by  which  the 
inhabitants  of  any  parish  in  vestry  assembled, 
were  enabled  to  commit  the  management  of 
its  poor  to  a  committee  of  the  parishioners 
appointed  for  that  purpose,  and  called'  a 
select  vestry,  to  whose  orders  the  overseers 
are  lioiind  to  conform. 
STYLE,  to  call,  name,  or  entitle  one. 
STYLE  OF  COURT,  the  practice  observed  by 

a  court  in  its  way  of  proceeding. 
SUBINFEUDATION,  where  the  inferior 
lordp,  in  imitation  of  their  superiors,  began 
to  carve  out  and  grant  to  others  minuter 
estates  than  their  own,  to  be  held  of  them- 
selves, and  were  so  proceeding  downwards 
ininfiniium  till  stopped  by  legislative  pro- 
visions. See  Tbnurk. 
SUBJECTS,  the  members  of  a  commonwealth 

onder  a  Sovereign. 
Stthtatd  eautd  lolliiur  efeetui.    Ibid.  303.— 

(Remove  the  cause,  the  effect  ceases.) 
Suhlttid  venerntione  mngittratuum^  respublica 
>"((//.  Jenk.  Cent.  43.— (The  commonwealth 


perishes,  if  respect  for  the  magistrates  be 
taken  awav.) 

Sublato  fundamento  eadil  opus,  Jenk.  Cent. 
ll)6. — (Remove  the  foundation^  the  super- 
structure falls.) 

Sublaio  principali  toUitur  adjunctum,  Co.  Lit. 
389. — (If  the  principal  is  taken  away,  its 
adjunct  is  also  taken  away.) 

SUBLEGERIUS  [^yhleger.  Sax.],  one  who  is 
guilty  of  incestuous  whoredom. 

SUBMARSHAL,  the  under  marshal  in  the 
marshalsea. 

SUBMISSION  TO  ARBITRATION.  See 
Arbitration. 

SUB  MODO  (under  measure  or  condition). 

SUBNERVARE,  to  ham-string  by  cutting  the 
sinews  of  the  legs  and  thighs. 

It  was  an  old  custom  mereirices  ei  impU' 
dtctts  mulieres  iubnervnre. 

Sub  nomine  mulierii  coniinetur  qualibet  f<Emu 
na.  Propria  sub  nomine  mulierii,  coniinetur 
virs^o :  appellaiione  mulierii  in  legibui  ^/t- 
ghte  coniinetur  usor ;  et  iic  filiui  natui  vei 
Jiiia  nata  exjuita  uxore  appellatur  in  legibui 
Angli€B,JUiui  mulierntui,  ieufilia  muHerata. 
Co.  Lit.  243.— (Under  the  word  mulier  (a 
woman),  fctmina  (a  woman  not  a  maid)  is 
sometimes  meant.  Sometimes  virgo  (a  maid) 
is  meant ;  and  the  word  mulier  in  the  Eng- 
lish law  also  comprehends  uxor  (a  wife). 
Thus,  a  son  or  daughter,  born  in  lawful 
wedlock,  is  called,  by  the  laws  of  England, 
Jiliui  mulieratui  (a  son  born  of  a  married 
woman),  ovfilia  mulieratui  (a  daughter  born 
of  a  married  woman).  ) 

Subomare  eit  ifuaii  iubtui  in  aure  iptum  male 
ornare,  unde  iubornatio  didtur  de  /alii  eX" 
preisione,  aut  de  veri  iupprenione.  3  Inst. 
167. — (To  suborn  is  as  it  were  to  adorn  sub- 
tilely  to  the  ear  what  is  bad ;  whence,  to 
express  what  is  false,  or  suppress  what  is 
true,  is  called  subornation.) 

SUBORNATION,  the  crime  of  procuring 
another  to  do  a  bad  action. 

SUBPOENA  [iub,  Lat.,  under,  and  nana,  pe- 
nally], a  writ  commanding  attendance  in  a 
court  under  a  penalty.  It  bears  a  close 
analogy  to  the  citation,  or  vocatio  in  jui  of 
the  civil  and  canon  laws. 

There  are  several  kinds,  and  at  common 
law  there  are  two  to  compel  the  attendance 
of  witnesses  :— 

1.  Suhpcena  ad  teitijicandum,  the  common 
iuhpmntt,  which  is  personally  served  upon  a 
witness,  in  order  to  compel  him  to  attend 
the  trial  or  enquiry,  to  give  evidence. 

2.  Subpoena  duces  tecum,  this  is  personally 
served  upon  a  person,  who  has  in  his  pos- 
session any  written  instrument,  &c.,  which 
would  be  evidence. 

These  subpoenas  are  also  used  in  criminal 
proceedings ;  four  witnesses  can  be  included 
m  one  subpoena,  whether  in  civil  or  criminal 
cases. 

There  are  several  iubpcenai  used  in  the 
course  of  a  Chaneerp  suit,  but  only  three 
names  can  be  included  in  one  writ,  husband 
and  wife  counting  as  one.  They  are  the 
following :— 
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1.  Suhposna  to  appear  and  answer  the 
bill. 

2.  Sttbpcena  to  answer  amended  bill. 

3.  Subpcena  ad  tettificandum, 

4.  Su'tpana  duces  tecum. 

5.  Subpann  to  bear  judgment. 

6.  Suhpvna  for  costs. 

7.  Suhpcena  served  upon  an  infant  on 
attaiuiDf(  majority,  to  g^ve  him  an 
opportunity  io  shew  cause  a^j^ainst  a 
decree* 

The  9dil  order  of  8th  May,  IS45,  abolished 
the  iubpann  to  rejoin^ 

SUBREPTION,  the  obtaining  a  ffih  from  the 
Crown,  by  concealinf(  what  is  true. 

Subsequens  matrhnonium  tollil  peccatum  pnc' 
cedens,  Reg,  Jur.  Civ.  — (A  subsequent 
marrisiire  removes  the  previous  criminal! ly). 

SUBSEQUENT  CONDITION. ,  See  Con- 
dition SUBSKQUBNT. 

SUBSIDY,  an  aid,  tax,  or  tribute  granted  to 
the  Crown  for  the  urgent  occasions  of  the 
kingdom,  to  be  levied  on  every  subject  of 
ability,  according  to  the  value  of  his  lands 
or  goods. 

SUBSTITUTION,  one  placed  undej:  another 
to  transact  some  business,  &c. 

In  the  Scotch  law,  the  enumeration  or 
designation  of  the  heirs  in  a  settlement  of 
property,  and  substitutes  in  an  entail,  are 
those  heirs  who  are  appointed  in  succession 
on  failure  of  others. 

SUBTRACTION,  neglecting  or  withdrawing 
to  perforna  any  suit,  service,  custom,  or 
duty. 

SUBURBANI,  husbandmen. 

SUCCESSION,  the  power  or  right  of  coming 
to  the  inheritance  of  ancestors.  See  Ca- 
nons OF  Inheritance,  Distribution. 

SUCCESSOR,  one  that  follows  in  the  place 
or  situation  of  another. 

Succurritur  minori : /acilii  est  lapsus  juventuiis, 
Jenk.  Cent.  47. — (A  minor  is  to  be  assisted : 
a  mistake  of  youth  is  easy.) 

SUCKEN,  the  whole  lands  astricted  to  a 
mill,  the  tenants  of  which  are  bound  to 
grind  there. 

SUE,  to  prosecute  by  law^,  to  gain  by  legal 
procedure. 

SUPFERANCE,  tenancy  at,  the  lowest  estate 
that  can  subsist.  It  arises  where  a  person 
has  held  by  a  lawful  title,  and  continues  his 
possession  after  his  title  is  determined,  with- 
out either  the  agreement  or  disagreement  of 
the  person  then  entitled  to  it.  Aa  where  a 
tenant  at  will  continues  in  possession  after 
the  death  of  the  lessor ;  or  a  lessee  for  years 
holds  over  after  the  expiration  of  the  term ; 
or  a  tenant  for  another  man's  life  keeps 
possession  after  the  decease  of  the  person 
for  whose  life  he  held ;  in  all  these  cases, 
the  tenant  remaining  in  possession,  without 
the  consent  or  distent  of  the  person  entitled, 
becomes  tenant  at  sufferance  to  the  latter. 
This  tenancy,  therefore,  can  arise  only  by 
construction  of  law,  and  cannot  originate  in 
the  agreement  of  the  parties,  the  law  pre- 
suming only  that  the  possession  is  continued 
by  the  permission  of  the  person  entitled  to 


it.      Walk.  Conv.,  tit  "  Tnaaqf  if  &/. 

feranee," 

SUPFERBNTIA  PACIS,  a  grant  or  nfftf. 
ance  of  peace  or  truce. 

SUFFRAGAN.  Bishops  are  styled  nfngn 
in  respect  of  their  relation  to  the  archbi^bs^ 
of  their  province.  But  formerly  earh  srtb- 
bishop  and  bishop  had  also  bis  snffra^o  u 
assist  him  io  conferring  orders,  and  in  otkc 
spiritual  parts  of  his  office  within  his  (f»- 
eese.  These  are  called  aoffragan  biihopi. 
and  resemble  the  chorepiscopi,  or  bishops  c( 
the  country  in  the  early  tinoea  of  the  Cbn!- 
tian  church.  How  this  inferior  order  ot 
bishops  may  be  elected  and  consecrated  b 
regulated  by  26  Hen.  VIII.,  c.  14 ;  bat  not- 
withstanding this  statute,  it  is  not  osial  to 
appoint  them.  This  should  not  be  cos- 
founded  with  the  coadjutors  of  a  bishop,  t&e 
latter  being  appointed  in  case  of  a  bisfaop'i 
infirmity  to  superintend  his  jarisdiction  ud 
temporalities,  neither  of  ivhich  was  withis 
the  interference  of  the  former.  3  Sup. 
Com,  63. 

SUFFRAGE  [sujffragium,  the  etjmoloj^  is 
uncertain,  for  the  opinions  of  those  ^ 
connect  it  with  ^pdfttrOai,  of  fragv,  6 
not  deserve  notice.  Wunder  thinks  tbt 
it  may  possibly  be  allied  with  suffrage,  sad 
signified  originally  an  ankle-bone  orknsckk 
bone],  vote ;  voice  given  in  a  controveitHl 
point ;  aid,  assistance. 

SUGGESTIO  FALSI,  the  representatiaa  d 
untruth ;  one  of  the  great  branches  of  fhad. 
See  Fraud. 

SUGGESTION,  a  surmise  or  lepresentifli^  of 
a  thing. 

SUICIDE,  self- slaughter. 

Suicides  may  be  divided  into  two  classes, 
founded  upon  the  different  causes  or  cir- 
cumstances by  which  they  are  actosicd. 
The  first  includes  those  who  have  delibe- 
rately committed  the  act  from  the  force  of 
moral  motives  alone ;  the  second,  choK  vbo 
have  been  affected  with  some  patholo^ 
condition  of  the  brain,  excited  or  not  b; 
moral  motives. 

That  suicide  is  often  committed  under  the 
impulse  of  mental  derangement,  even  vbeo 
mental  derangement  would  not  otherwise 
have  been  suspected,  is  a  doctrine  that  wu 
long  since  taught  by  some  mental  irriterst 
and  has  been  confirmed  beyond  the  sbsdo* 
of  a  doubt  by  the  researches  of  mesttl 
inouirers. 

The  suicidal  propensity  is  generally  attri- 
buted to  pathological  causes ;  but  there  is  s 
large  class  of  cases  in  which  no  inssaity  of 
mind  or  body  has  been  observed  or  ins- 
pected, though  we  have  good   ressoo  ta 
suspect  its  existence.    Within  a  few  yesn 
past,  the  attention  of  the  medical  proftssinB 
has  been  directed  to  this  subject  ,*  and  (beir 
researches  have  abundantly  established  the 
fact,  that  the  efficient  cause  is  some  pstho- 
logical  change,  or  physical  peculiarity,  not 
in  every  case  easily  defined  or  nnderstood, 
but  none  the  less  certain  on  that  aceoaot* 
Among  the  features  which  ally  tbe  pro- 
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pensity  to  snicide  to  ordinary  mania,  ia 
that  of  ita  bcrediiary  diipositioo.  Dr.  Gall 
knew  9everel  ftunilies  id  which  the  suicidAl 
propensity  prevailed  throuf^U  neveral  jii^ene- 
rations.  Fabret,  whose  researches  have 
thrown  much  li^ht  on  this  affection,  believes 
that  it  i;»  more  disposed  to  be  hereditary 
than  any  other  kind  of  insanity. 

Another  trait  which  the  suicidal  propen- 
sity posscfisea  in  common  with  some  nervous 
diseases,  though  not  insanity,  is  its  disposi- 
tion to  prevail  epidemically^  as  it  were,  in 
conseqatfnce  of  that  law  of  our  constitution, 
not  well  understood,  called  sympathy.    It  ia 
a  matter   of  common  observation,  that  the 
occurrence  of  one  case  of  suicide  is  followed, 
ofiener  than  not,  by  one  or  more  in  the 
same  community.    It  is  related  that  thirteen 
hundred  people  destroyed  themselves  in  Ver- 
saillee  in  17^3;  and  that  in  one  year,  1506, 
aixty  perished  by  their  own  hands  in  Rouen. 
Burrow* s  Comm,  un  fnianitjf,  42S, 

By  the  common  law,  h/elo  de  se  forfeited 
all  chattels  real  or  personal,  wiiicb  he  had 
in  his  own  right,  ami  various  other  property, 
and  hia  will  became  void  as  to  personal  pro- 
perty. Sach  severity  has  been  generally 
avoided,  tiy  the  almost  universal  practice  of 
coronera'  juries  reluming  an  inqufst  of  in- 
sanity. The  principle  adopted  in  the  eccle- 
siastical court  is,  that  in  cases  of  doubtful 
sanity — amon<;  which  those  of  suicide  must 
always  be  ranged — the  validity  of  the  inclivi- 
dual'a  teatament  must  be  determined  solely 
by  the  character  of  that  instrument  itself. 

In   Burrows  v.  Burrows,  1  Hagir.  £•  R* 
109,  it  waa  held  by  Sir  John  Mcholi,  that 
where  there  was  no  evidence  of  insanity  at 
the  time  of  giving  instructions  for  a  will, 
the  commission  of  suicide  three  <iays  after- 
wards did  not  invalidate  the  will,  by  raisiug 
an  inference  of  previous  dcruu;remeiit.     In 
Brtwkes  V.  Bnrrei,  /  Pick.  91.  C.  J.  Parktr 
held   that   suicide,  committed   fifteen  days 
after  the  date  of  the  person's  will,  was  not 
Boflicient,  in  the  absence  of  other  evidence, 
to  prove  hiui  ini<ane,  and  thus  invalidate  the 
will,  on  account  of  the  difficulty  of  ascer- 
taining with  precision  the  very  inception  of 
derangement,  which  tveakens  its  ^rce  in 
relatiou  to  any  antecedent  act.     Hftff^s  MeH, 
Jnrisp,  of  Insanity,  335 ;    LUck*9  Med,  Ju^ 
risf>.  661. 

Suicide  works  a  forfeiture  and  a  depriva- 
tion of  Christian  burial.  4  Geo,  /A^.,  c.  5'2,  §  1. 
SUIT,  a  following.   It  i*  used  in  divers  senses : 
(1)  An  action  at  l»w,  or  proceeding  by 
bill  in  Chancery ;  a  prosecution. 

(3)  ShU  of  court,  an  attendance  which  a 
tenant  owes  to  his  lord's  court. 

(3J  Suit  covenunif  when  one  has  cove- 
nanted to  do  suit  and  service  in  his  lord's 
court. 

,  (4)  Suit  custom,  where  service  is  owed 
time  out  of  mind. 

(5)  The  following  one  in  chase  on  fresh 
sait. 

(6)  A  petition  to  a  court,  &c. 
^UIT<SILV£Ry  a  small  rent  or  sum  of  money 


paid  in  tome  manors  to  excuse  the  free-, 
holders*  appearance  at  the  courts  of  their 
lord. 

SUITER  or  SUITOR,  one  that  sues^  a  peti- 
tioner, a  suppliant,  a  wooer. 

SUITRESS,  a  female  supplicant. 

SULH  iELMVSSAN,  plough-alms.  j4ne. 
Inst.  Entf. 

SULLERY,  a  plough-land.    1  Inst.  5. 

SUMAGE,  toll  for  carriage  on  horseback. 

Sum  ma  charitas  est  facer  e  justitiam  nngulis  ei 
omni  tempore  guando  neetisse  fuerit,  1 1  Co. 
70. — (The  greatest  charity  is  to  do  justice 
to  individuals,  and  at  any  time,  whenever  it 
might  be  necessary.) 

Summa  rath  [iea]  est,  qua  pro  rttUgione  facile 
b  Co.  14.— (The  highest  law  is  that  which 
supports  religion.) 

SUMMARY,  an  abridgment,  brief,  compen- 
dium, a  short  application  to  a  court  or  Judge, 
without  the  formality  of  a  lull  proceeding., 
See  Plena  BT. 

SUM  MIST,  one  who  forms  an  abridgement. 

SUMMER-HUS  SILVER,  a  payment  to  the 
lords  of  the  wood  on  the  Wealds  of  Kent, 
who  used  to  visit  those  places  in  summer, 
when  their  under-tenants  were  bound  to 
prepare  liitle  summer  houses  for  their  re- 
ception, or  else  pay  a  composition  in  money. 
Custom  de  Sittingburn,  MS, 

SUMMONEAS,  a  writ  judicial  of  great  diver- 
sity, according  to  the  divers  cases  wherein 
it  is  used. 

SUMMONERS,  petty  officers  who  cite  and 
warn  persons  to  app«ar  in  any  court.  Fteta, 

SUMMONITORES  SCACCARII,  officers 
wIk)  assisted  in  collecting  the  revenues  by 
citing  the  defaulters  therein  into  the  Court 
of  Exchequer. 

SUMMONS  [from  the  writ  called  summoneas. 
Pegge's  A  need,  tfthe  Engl,  Lang,,  2d  edit., 
173J,  a  call  of  authority,  admonition  to  ap- 
pear in  a  court,  a  citation.  See  Personal 
Action. 

Suinmum  jus^  summa  injuria,      Summa  lejf, 
sunima  crux.    Hob.  1'25.— (The  higher  the 
law,  the  greater  the  injnry.    The  higher  the. 
law,  the  higher  the  punishment.) 

SUMPTUARY  LAWS,  those  in  restraint  of . 
luxury,  excess  in  apparel,  &c. ;  they  are  all' 
repealed  by  1  Jac.  I.,  c.  25. 

SUNDAY  Isunnan  dtrg.  Sax.,  the  day  of  the 
sun],  the  tirst  day  of  the  week,  the  sabbath,, 
the  Lord's  Day,  set  apart  for  the  service  of 
God,  to  be  kept  religiously,  and  not  to  be 
profaned.    It  is  a  d\es  nonjuridicut,  but  an 
arrest  for  crime  can  be  effected  on  this  day; 
and  bail  can  arrest  their  principal,  and  a 
serjeant-at-arms   can   apprehend;    but  no. 
other   law  proceedings  can  be   taken   on' 
this  day. 

SUPERCARGO,  an  officer  in  a  ship,  whose 
business  is  to  manage  the  trade. 

Super  Jidem  cAartarum,  mortuis  testibus,  erit  ad 
pat  Ham  de  necessitate  recurrendum,     Co. 
Lit.  C— (The  truth  of  charters  is  necessarily, 
to  be  referred  to  a  jury,  when  the  witnesses ' 
are  dead.) 
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SUPERFCETATION,  the  conception  of  a 
second  embryo  during  the  gestation  of  the 
first.  Its  bearing  in  legal  medicine  is  on 
the  question  of  legitimacy. 

Should  the  doctrine  of  superfoetation  ever 
be  pleaded  in  medico-legal  cases,  we  must 
be  guided  by  the  laws  of  legitimacy,  both 
as  to  premature  and  protracted  births.  The 
latest  born  should  fall  within  the  legal  term, 
or  be  excluded  from  the  privileges  attendant 
on  it ;  and  this  is  more  particularly  neces- 
sary, from  the  obscurity  that  invests  the 
subject.    Beckys  Med.  Jurisp.  I5d. 

Superflua  non  nocent.  Jenk.  Cent.  184. — 
(Superfluities  hurt  not.) 

SUPER-INSTITUTION,  one  instituted  upon 
another :  as  where  A.  is  admitted  and  insti- 
tuted to  a  benefice  upon  one  title,  and  B.  is 
admitted  and  instituted  on  the  title  or  pre- 
sentment of  another.    2  Cro.  463. 

SUPERINTENDENTS  OF  THE  CHINA 
TRADE,  fly  3  &  4  Wm.  IV.,  c.  93,  the 
Crown  has  authority  to  appoint  three  officers 
called  supttrintendenti,  to  whom  was  to  be 
committed  the  regulation  of  British  trade  and 
commerce  to  and  from  this  country;  and  to 
create  a  court  of  justice,  with  criminal  and 
admiralty  lurisdiction  for  the  trial  of  offences 
committed  by  the  subjects  of  the  realm  in 
China.  Since  this  act,  we  have  acquired 
the  island  of  Hong  Kong,  and  established  a 
legislative  council  there ;  and  appointed  as 
governor  of  the  island  the  officer  invested 
with  the  office  of  chief  superintendent ;  and 
it  was  enacted  by  6  &  7  Vict.,  c.  80,  that 
it  should  be  lawful  for  her  Majesty  bv  com- 
mission to  authorise  such  superintendent,  so 
long  as  he  should  be  also  governor  of  Hong 
Kong,  to  enact,  with  the  advice  of  the  said 
legislative  council,  all  such  laws  as  might 
be  necessary  for  the  good  government  of 
British  subjects  in  (yhina,  or  within  any  ship 
not  more  than  100  miles  from  China ;  and 
to  enforce  the  execution  of  such  laws  by 
pains  and  penalties.  The  same  power  is 
also  given  to  her  Majesty  in  council.  And 
see  6  &  7  Vict.,  c.  84. 

SUPERIOR,  the  grantor  of  a  feudal  right  to 
be  held  of  himself. 

SUPERIOR  COURTS,  the  Courts  of  Chan- 
cery, Queen's  Bench,  Common  Pleas,  and 
Exchequer,  at  Westminster.  See  these 
courts  treated  of  under  the  proper  titles. 

SUPER-JURARE,  anciently  when  a  criminal 
endeavoured  to  excuse  himself  by  hip  own 
oath,  or  the  oath  of  one  or  two  witnesses, 
and  the  crime  objected  against  him  was  so 
plain  and  notorious  that  he  was  convicted 
on  the  oaths  of  many  more  witnesses. 

SUPERONERATIONE  PASTURiE,  a  judi- 
cial  writ^  that  lies  against  him  who  is  im- 
pleaded in  the  county  court  for  the  surcharge 
of  a  common  with  his  cattle,  in  a  case  where 
he  was  formerly  impleaded  for  it  in  the  same 
court,  and  the  cause  was  removed  into  one 
of  the  superior  courts. 

SUPER  PRiEROGATIVA  REGIS,  a  writ 
which  formerly  lay  against  the  King's  te- 
nant's widow  for  marrying  without  the  royal 
license.    F.  A^  fl.  174. 


SUPERSEDEAS,  a  writ  that  lies  iaairnB 
many  cases ;  and  signifies  in  generil  a  cos- 
mand  to  stay  some  ordinary  prooeedinfrs,  ea 
good  cause  shewn,  which  ought  otherwifetg 
proceed.  F,  N.  B.  236. 
SUPERSEDERE,  a  private  agreement  aooi; 
creditors  to  supersede  proceediogs  a^aisi 
the  person  of  a  bankrupt  or  other  debuv, 
Scotch  Word. 

SUPER  STATUTO,  1  Edw.  III.,  cl2,aws 
that  lay  against  the  King's  tenant  holdiBjrb 
chief,  who  aliened  the  King's  land  witibott 
his  licence. 

SUPER  STATUTO  DE  ARTICULIS  CLE- 
RI,  a  writ  which  lay  against  a  sheriff  or 
other  officers,  who  distrained  in  the  Kief'i 
highway,  or  on  the  lands  anciently  belongisf 
to  the  church. 

SUPER  STATUTO  FACTO  POURSBNES. 
CHAL  £T  MARSHAL  DE  ROY,  &c..  a 
writ  which  lay  against  a  steward  or  mania! 
for  holding  plea  in  his  court,  or  for  tretpM 
or  contracts  not  made,  and  arising  witlua 
the  King's  household. 

SUPER  STATUTO  VERSUS  SERVANTS 
ET  LABORATORES,  a  writ  which  Ui 
against  him  who  keeps  any  servants  depsitcd 
out  of  die  service  of  another  contraiy  to 
law. 

SUPERSTITIOUS  USES.    See  CHAunss. 

SUPERVISOR,  a  surveyor  or  overseer. 

SUPPLEMENTAL  BILL,  an  addition  to  la 
original  bill  in  equity,  in  order  to  supplf 
some  defect  in  its  original  frame  and  lt^D^ 
ture. 

A  supplemental  bill,  strictly  so  called,  ii 
proper  tvhenever  the  imperfection  ia  tbe 
original  bill  arises  from  the  omissioa  of 
some  material  fact  which  existed  before  the 
filing  of  the  bill,  or  from  the  omission  of  t 
party,  but  the  time  is  passed  in  which  itcaa 
be  introduced  by  amendment,  as  after  is«oe 
and  examination  of  witnesses.  Also,  when 
new  events  or  new  matters  have  occonwi 
since  the  filing  of  the  bill,  the  proper  mode 
is  to  add  them  by  supplement. 

By  Order  49  of  26th  August,  1S41,  it  ii 
ordered, ''  That  it  shall  not  be  necessary  in 
any  bill  of  revivor  or  supplemental  biHi  to 
set  forth  any  of  the  statements  in  the  plesd- 
ings  in  the  original  suit,  unless  the  special 
circumstances  of  the  case  may  require  W* 

SUPPLEM EN TAL  BILL,  biU  in  the  natm o/ 
a.  This  bill  and  the  above  named  bi:I 
are  usually  confounded  together;  hot  the 
prominent  distinction  between  them  seems 
to  be,  that  a  supplemental  bill  is  properff 
applicable  to  such  cases  only  where  the 
same  parties  and  the  same  interests  rentin 
before  the  court ;  whereas,  an  origioal  billi 
in  the  nature  of  a  supplemental  biU,  is  pro* 
perly  applicable,  when  new  parties  with  new 
interests,  arising  from  events  since  the  insti- 
tution of  the  suit,  are  bronght  before  the 
court.    Story's  Eq.  Plead.  266. 

SUPPLEMENT,  Utters  of.  where  a  party  a 
sued  before  an  inferior  court,  and  does  sot 
reside  within  its  jurisdiction,  these  letten 
are  obtained  on  a  warrant  from  the  Coort  or 
Session,  and  in  these  the  party  may  be  cited 
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to  appear  before  the  inferior  Jadge.    Scotch 
Law. 
SUPPLETORY  OATH,  tbe  oatli  of  a  lili^nt 

party  in  the  spiritual  coarts. 
SUPPLICAVIT,  a  writ  iwuing  out  of  Chan- 
cery for  takinf^  surety  of  the  peace,  upon 
articles  filed  on  oath,  when  one  is  in  dan^^er 
of  bein|ir  burt  in  his  body  by  another ;  it  is 
addressed  to  the  justices  of  the  peace  and 
sheriflT  of  tbe  county,  and  is  grounded  upon 
the  1  Edw.  III.,  St.  2,  c.  16,  which  ordains  that 
certain  persons  shall  be  appointed  by  the 
Chancellor  to  take  care  of  the  peace,  &c. 
F.  N,  B.  80. 

This  writ  is  seldom  used,  for  when  appli- 
cation is  made  to  tbe  superior  courts,  they 
usually  take  the  recognizances  diere,  under 
the  21  Jac.  I.,  c.  8. 

SUPPLIES,  aids,  subsidies,  toxes. 

SUPPLY,  eommissionert  of,  persons  appointed 
to  levy  the  land  tax  in  Scotland. 

SUPPRESSIO  VERI  (a  suppression  of  truth), 
one  of  tbe  classes  of  fraud. 

SUPRA  PROTEST    (above    protest).     See 

ACCKPTANGB. 

SUPREMACY,  sovereign  dominion,  autho- 
rity, and  pre-eminence. 
SUPREMACY,  oath  of,  Uken  by  all  public 
officers,  &c.,  whereby  they  swear  to  uphold 
the  supreme  power  of  the  kingdom  in  the 
person  of  the  reigning  sovereign. 
Suprema   poiettas   seipsam   dutolvere  potest^ 
bacon. — (Supreme  power  can  dissolve  itself.) 
SURCHARGE,  an  overcharge  of  what  is  just 

and  right. 
SURCHARGE  AND  FALSIFY,  a  mode  of 
taking  accounts  in  Chancery. 

A  surcharge  is  applied  to  the  balance  of 
the  whole  account,  and  supposes  credits  to 
be  omitted  which  ought  to  be  allowed.    A 
falsification  applies  to  some  item  in  the  debits, 
snd  supposes  that  the  item  is  wholly  false  or 
in  some  part  erroneous.   2  fV#.  265. 
SUR  CUI  IN  VITA.    See  Cui  in  vita. 
SUR  DISCLAIMER,  writ  of  right  of,  abo- 
lished by  3  &  4  Wm.  IV.,  c.  27. 
SURETY,  hostage,  bondsman,  one  that  gives 
security  for  another,  one  that  is  bound  for 
snotber.    See  SscuRirr. 
SURGEON  [corrupted  from  chirurgeen],  one 
who  practises  the  healing  art. 

The  Royal  College  of  Surgeons  in  Eng- 
land was  incorporated  by  7  Vict.,  14th  Sept. 
SURNAM  E  [iurnom,  Pr.    It  is  a  great  dispute 
whether  we  should  write  surname  or  #rf- 
name;  on  the  one  hand  there  are  a  thousand 
instances  in  court  rolls  and  other  ancient 
muniments,  where  the  description  of  the 
person  is  written  over  the  christian  name, 
this  only  being  inserted  in  the  line ;  and  the 
French   always   write   mmom.     There  is, 
however,  no  impropriety  to  say  sirname,  since 
these  additions  are  so  apparently  taken  from 
our  sirei  or  fathers],  the  family  name ;  tbe 
name  over  and  above  the  christian  name. 
Encyc.  Jjond, 
SURPLICE  FEES,  fees  payable  on  baptisms, 
funerals,  marriages,  &c.|  Easter  onerings, 
mortuaries,  6(c. 


Surpltttagium  ntm  noeet.  9  H.  626. — (Surplus- 
age hurts  not.) 

SURPLUS,  SURPLUSAGE,  a  supernumerary 
part,  overplus,  what  remains  when  every- 
thin^r  is  satisfied. 

SURREBUrrER,  the  replication  or  answer  of 
the  plaintiff  to  the  defendant's  rebutter. 

SURREJOINDER,  a  second  defence,  as  the 
replication  is  the  first  of  the  plaintiff*s  de- 
claration, and  is  an  answer  to  tbe  defendant's 
rejoinder. 

SURRENDER,  a  yielding  up,  or  resigning;  a 
submission  to  authority. 

A  surrender  is  the  yielding  up  or  return- 
ing, or  relinquishing  of  a  smaller  estate  to 
htm  that  has  a  greater  estate  in  the  same 
lands,  in  remainder  or  reversion,  usually 
expectant  upon  such  smaller  estate.  It  differs 
from  a  release  in  that  the  smaller  estate  is 
conveyed  to  the  greater,  and  for  this  purpose 
every  estate  in  reversion  is  considered  greater 
than  the  particular  estate  in  possession, 
whereas  in  a  release  the  greater  estate  is 
conveyed  to  the  less.  There  is  a  surrender 
in  law  as  well  as  by  agreement  of  the  parties. 
1  Step.  Com,  483;  fFatk.  Cont.  323. 

SURRENDER  OF  COPYHOLDS,  the  yield- 
ing  up  of  the  estate  by  the  tenant  into  the 
lord's  hands,  for  such  purpose  as  is  expressed 
in  such  surrender.  It  is  the  mode  of  con- 
veying copyholds. 

SURRENDER  OF  FUGITIVES.  Penal  laws 
of  foreign  countries  are  strictly  local,  and 
affect  nothing  more  than  they  can  reach,  and 
can  be  seized  by  virtue  of  their  authority. 
A  fugitive  who  passes  hither,  comes  with  all 
his  transitory  rights.  He  may  recover  money 
held  for  his  use,  and  stock,  obligations,  and 
the  like;  and  cannot  be  affected  in  this 
country  by  proceedings  against  him  in  that 
which  he  has  left,  beyond  the  limits  of  which 
snch  proceedings  do  not  extend.  Per  Lord 
Loughborough,  FolUott  v.  Ogdeth,  1  H.  BL 
135.  Mr.  Justice  BuUer,  in  the  same  case 
(3  T.  R.  733),  on  a  writ  of  error,  sud  :^ 
"  It  is  a  general  principle,  that  the  penal 
laws  of  one  country  cannot  be  taken  notice 
of  in  another.*'  The  same  doctrine  was 
affirmed  by  Lord  Ellenborough  in  a  subse- 
quent case,  Wolff  v.  Oxhokn,  6  M .  4*  Selw, 
99.  And  it  has  been  promulgated  by  Lord 
Brougham,  in  very  clear  and  authoritative 
terms  : — *'  Tbe  lex  loci  must  needs  govern 
aU  criminal  jurisdiction,  from  the  nature  of 
the  thing  and  the  purpose  of  the  jurisdic- 
tion." Warrender  v.  Warrender,  9  Bligh, 
119. 

The  same  doctrine  is  stated  bv  Lord 
Kaims  as  to  the  doctrine  in  Scotland  :— 
'*  There  is  not,"  says  he,  "  the  same  neces- 
sity for  an  extraordinary  iurisdiction  to  punish 
foreign  delinquencies.  The  proper  place  for 
punishment  is  where  the  crime  is  committed. 
And  no  society  takes  concern  in  any  crime 
but  what  is  hurtful  to  itself.*'  Kaims  on 
Equity,  b.  3,  c.  8. 

Pardessus  has  affirmed  a  similar  principle : 
— *'  In  all  the  states  of  Christendom,"  says 
he,  '*  by  a  sort  of  generaJ  consent  and  uni- 
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'  formity  of  practke,  the  proBecation  and 

punish ment  of  penal  oflfences  are  left  to  the 

'   tribunals  of   the  country  where  they  are 

-  committed.  The  principle  of  the  French 
legislation,  that  the  laws  of  police  and  bail 
are  obligatory  upon  all  who  are  within  the 
territory,  is  a  principle  of  common  right  in 

-  all  nations."    Droit  Com,  5  art,  1467* 

There  is  another  point  which  has  been  a 
^ood  deal  discussed  of  late ;  and  that  is, 
whether  a  nation  is  bound  to  surrender  up 

'  fugitives  from  Justice  who  escape  into  its 
territories,  and  seek  there  an  asylum  from 
punishment.  The  practice  has,  beyond  qucs- 

'  tion,  prevailed  as  a  matter  of  comity,  and 
sometimes  of  treaty,  between  some  neigh- 
bouring states,  and  sometimes  also  between 
distant  states  havinfir  much  intercourse  with 
each  other.  Paul  Yoet  remarks,  that,  under 
the  Roman  empire,  this  right  of  having  a 
criminal  remitted  for  trial  to  the  proper 
forum  criminis,  was  unquestionable.  But  he 
remarks,  that,  according  to  the  customs  of 
almost  all  Christendom  (except  Saxony),  the 
remitter  of  criminals,  except  in  cases  of 
humanity,  is  not  admitted ;  and  when  done, 
it  is  to  be  upon  letters  rogatory,  so  that 
there  may  be  no  prejudice  to  the  local  juris- 
diction. As  quoted  by  Story,  Confi.  ofLamSy 
878. 
^  It  has,  however,  been  treated  by  other 
distini^uished  jurists  as  a  strict  right,  and  as 
constituting  a  part  of  the  law  and  usage  of 
nations,  that  ofltnders  charged  with  a  high 
crime,  who  have  fled  from  the  country  in 
which  the  crime  has  been  committed,  should 
be  delivered  up  and  sent  back  for  trial  by 
the  sovereign  of  the  country  where  they  are 
found.  Vattel  manifestly  contemplates  the 
subject  in  this  latter  view,  contending  that  it 
IS  the  duty  of  the  government  where  the 
criminal  is,  to  deliver  him  up,  or  to  punish 
him :  and  if  it  refuse  so  to  do,  then  it  be- 
comes responsible,  as,  in  some  measure,  an 
accomplice  in  the  crime.  This  opinion  is 
also  maintained  with  great  vigour  by  Gro- 
tius,  by  Heinecciut,  by  Burlemaqui,  and  by 
Rutherforth.  There  is  no  inconsiderable 
weight  of  common  law  authority  on  the 
same  side;  and  Mr.  Chancellor  Keut  has 
adopted  the  doctrine  in  a  case  which  called 
directly  for  its  decision. 

On  the  other  hand,  Puffendorf  explicitly 
denies  it  as  a  matter  of  right;  Martens  is 
manifestly  of  the  same  opinion,  contending 
that  with  respect  to  crimes  committed  out 
of  his  territories,  no  sovereign  is  obliged  to 
punish  the  criminal  who  seeks  shelter  in  his 
dominions,  or  to  execute  a  sentence  pro- 

-  nounced  against  his  person  or  his  property. 
Lord  Coke  expressly  maintains,  that  the 
sovereign  is  not  bound  to  surrender  up  fogi- 

'  five  criminals  from  other  countries  who  have 
sought  a  shelter  in  his  dominions.  Consult 
Story's  Confi.  of  Laws,  874. 

SURROGATE,  one  that  is  substituted  or  ap- 

Sointed  in  the  room  of  another,  aa  by  a 
ishop,  chancellor.  Judge,  &c. 
SURSISB,  to  forbear  or  neglect.    Bract,  I  5. 


I SURSUMREODITJO,  «  snrrender,  a  red- 

dition. 
SURVEYOR,  one  \Vho  baa  the  overseonir  or 
care  of  some  person's  lands  or  works.   Sec 

HlOHWATS. 

A  court  of  surveyors  was  erected  by  33 
Hen.  Vill.,  c.  39,  for  the  benefit  of  tiie 
Crown. 

SURVIVORSHIP,  the  outliving  by  ooe  of 
two  or  more  joint-tenants,  &c. 

SUSPENSE,  SUSPENSIOiN,  a  temporal  slop 
or  hanging  op  as  it  were  of  a  man's  riifat 
for  a  time ;  also  a  censure  on  ecclesiastial 
persons,  durin(»  which  they  are  forbiddm  to 
exercise  their  offices,  or  take  the  profib  of 
their  benefices. 

SUSPENSION,  oUas  in,  those  which  iIm* 
some  matter  of  temporary  incapacity  to  pro- 
ceed with  the  action  or  suit. 

SUS.  PER  COLL.  On  the  trial  of  criniioak, 
the  usage  is  for  the  Judge  to  sien  the  oJeih 
der  or  list  of  all  the  prisoners'  iiaaiei  witii 
their  separate  judgments  in  the  marsin, 
which  is  left  with  the  sheriff.  At  for  i 
capital  felooy,it  is  written  opposite  to  the  pri- 
soner's name,  '*  Hanged  by  the  neek  ;* 
formerly  in  the  days  of  Lfttin  and  abbrem- 
tion,  siu,  per  eoU,,  for  smspemdatur  per  eoBm, 
4  BL  Com.  c.  32. 

SUTHDURE,  the  south  door  of  a  diorrli, 
where  canonical  purgation  was  perfonnH, 
and  plaints,  &c.,  were  heard  and  determiMi 

SWARF-MONEY,  warth-money  or  fjnti- 
money,  paid  in  lieu  of  the  aervice  of  csstk* 
ward. 

SWEARING,  the  act  of  declariog  upon  ostk 
Profane  swearing  and  curaing  is  an  odesee 
against  God  and  religion,  punishable  snoi- 
marily  bv  fine.    19  Geo,  IL,  e,  21. 

SWEARING  THE  PEACE,  showing  to  a 
Judge  that  one  has  just  cause  to  be  afraid 
of  another  in  consequence  of  his  menacfs 
or  attempts,  in  order  to  get  him  boood  to 
keep  the  peace. 

SWEINMOTE,  comrt  of,  one  of  the  fomt 
courts,  which  is  to  be  holdrn  before  the 
verderors  as  Judges,  by  the  steward,  ihrkt 
in  every  year,  the  sweins  or  freeboldcn 
within  the  forest  composing  the  jury.  The 
principal  jurisdiction  of  tbia  court  is  flnt  to 
enquire  into  the  oppressions  and  grievsocn 
coinmi:ted  by  the  oflicers  of  the  forest ;  and 
secondly,  to  receive  ami  try  presentnifou 
certified  from  the  court  of  attacbmenli, 
aiTiunBt  offenders  in  vert  and  veniseo.  And 
this  court  may  not  only  enquire  biit  convict 
also,  which  conviction  shall  be  certifird  to 
the  court  of  justice-seat  under  the  seals  of 
the  jury ;  for  this  court  cannot  proceed  to 
judgment.    4  Inst,  289. 

SWINDLER,  a  cheat;  one  who  lives  by 
cheating. 

SWOLING  OP  IiAND,  so  mvch  land  ai 
one's  plough  can  till  in  a  year;  a  hide  of 
land. 

SWORN  BROTHERS  [f r aires  Jmti},jftT' 
sons  who,  by  motnal  oaths,  covenanied  to 
share  in  each  other's  fortunes. 

SYB  AND  SOIN,  peace  and  secvricy. 
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SYLVA  CCEDUA  [sMM],  wood  under 
twenty  year's  ^ronrth. 

SY]\]BOLIC  DELIVERY.  See  Livsmt  of 
Sbisin. 

SYNCOPARE,  to  cat  short,  or  pronounce 
thincfs  no  as  not  to  be  understood.    Cowell. 

SYNDICOS,  au  adFocate  or  patron ;  a  bur- 
eress  or  recorder. 

SYN GRAPH,  a  deed,  bond,  or  writing,  under 
the  hand  and  seal  of  all  the  parties. 

^YNOD,  a  ineetin|(  or  assembly  of  ecclesias- 
tical persons  concerning  religion ;  being  the 
same  ihing  in  Greek,  as  convocation  in  Latin. 
There  are  four  kinds : 

1.  A  general  or  universal  synod  or  coun- 
cil, where  bishops  of  all  nations  meet. 

2.  A  national  synod  of  the  clergy  of  one 
nation  only. 

3.  A  provincial  synod,  where  ecclesiasti- 
cal persons  of  a  province  only  assemble, 
being  now  what  is  called  the  convocation. 

4.  A  diocesan  synod,  of  those  of  one  dio- 
cese. 

A  synod  in  Scotland  is  composed  of  three 
or  more  presbyteries. 

SYNODAL,  a  tribute  or  payment  in  money 
paid  to  the  bishop  or  archdeacon  by  the 
inferior  clergy,  at  Easter  visitation. 

SYNODALES  TESTES,  synods-men,  cor- 
rupted  into  sidesmen,  were  the  urban  and 
rural  deans,  now  the  churchwardens. 

T 

T,  every  person  who  was  convicted  of  felony, 
short  of  murder,  and  admitted  to  the  benefit 
of  clergy,  was  marked  with  this  letter  upon 
the  brawn  of  the  thumb.  It  is  abolished. 
7  *  8  Geo.  IV.,  c.  27. 

TABARD  [tabar,  Wei.,  tabarchun,  low  Lat.],  a 
short  gown ;  a  herald's  coat. 

TAB  ARDER,  one  who  wears  a  tabard  or  short 
gown  :  the  name  is  still  preserved  in  certain 
iMchelors  of  arts  on  the  old  foundation  of 
Queen's  College,  Oxford.    Encyc.  L<md, 

TABELLION,  a  notary  public. 

TABLE-RENTS,  payments  to  bishops,  &c., 
reserved  and  appropriated  to  their  table  or 
house-keeping. 

TAG  FREE,  exempt  from  rent,  payments,  &c. 

Yaciia  qviffdam  hobeniur  pro  eofpreitit.  8  Co. 
40. — (Things  silent  are  sometimes  con- 
sidered as  expressed). 

TACITE  RELOCATION,  a  silent  or  under- 
stood reletting  of  premises  after  the  expira- 
tion of  a  lease,  upon  the  same  terms,  &c.,  as 
contained  in  such  lease.    Scotch  Phrase. 

TACK,  a  lease;  also,  an  addition,  supplement. 

TACK- DUTY,  rent  reserved  upon  a  lease. 

TACKING,  an  equitable  doctnne,  which  per- 
mits an  union  of  securities  given  at  different 
times,  so  as  to  prevent  any  intermediate 
purchasers  from  claiming  a  title  to  redeem, 
or  otherwise  to  discharge  one  lien,  which  is 
prior,  without  redeeming  or  discharging  the 
other  liens  also  which  are  subsequent  to 
one's  own  title. 
Lord  Harkwicke  gives  the  following  ac- 


count of  the  origin  and  foundation  of  this 
doctrine  :— 

"  As  to  the  equity  of  this  court,  that  a 
third  incumbrancer  baring  taken  bis  security 
or  mortgage  without  notice  of  the  second 
incumbrance,  and  then,  being  tmuii/,  taking 
in  the  first  incumbrance,  shall  squeeze  out 
and  have  satisfaction  before  the  second ; 
that  equity  is  certainly  established  in  general, 
and  was  so  in  Marsh  v.  Lee  by  a  very  solemn 
determination  of  Lord  Hale,  who  gave  it  the 
term  of  the  creditor's  tabula  in  fumfragio. 
That  is  the  leading  case.  Perhaps  it  might 
be  going  a  good  way  at  first,  but  it  bus 
been  followed  ever  since,  and,  I  believe,  was 
rightly  settled  only  on  this  foundation  by  the 
particular  constitution  of  the  law  of  this 
country.  It  could  not  happen  in  any  other 
country  but  this;  because  the  jurisdiction 
of  law  and  equity  is  administered  here  in 
different  courts,  and  creates  different  kinds 
of  ri^ht  in  estates.  And,  therefore,  as 
courts  of  equity  break  in  upon  the  common 
law,  where  necessity  and  conscience  require 
it,  still  they  allow  superior  force  and  strength 
to  a  legal  title  to  estates;  and,  therefore, 
where  there  is  a  legal  title  and  equity  on 
one  side,  this  court  never  thought  fit  that  by 
reason  of  a  prior  equity  against  a  man  who 
had  a  legal  title,  that  man  should  be  hurt, 
and  this  by  reason  of  that  force  this  court 
necessarily  and  rightly  allows  to  the  com- 
mon law  and  to  legal  titles.  But  if  this  had 
happened  in  any  other  country,  it  could 
never  have  made  a  question ;  for  if  the  law 
and  equity  are  administered  by  the  same 
jurisdiction,  the  rule  ^tn  prior  est  tempore 
potior  est  in  jure  must  hold.'*  Worttey  v. 
Birkheady  2  Yes.  673. 

But  if  a  puisne'  creditor  by  jiidgment, 
statute,  or  recognizance,  should  boy  in  a  prior 
mortgage,  he  would  not  be  allowed  to  tack 
his  judgment  to  such  mortgage,  so  as  to  cot 
out  a  mesne  mortgagee.    For  a  creditor  can 

.  in  no  just  sense  be  called  a  purchaser,  since  he 
does  not  advance  his  money  upon  the  im- 
mediate credit  of  the  land,  nor  acquire  by 
his  judgment  any  right  in  the  land.  He 
has  neither  ^u^  in  re  nor  jus  ad  rem,  but  a 
mere  lien  upon  the  land,  which  may  or  maj 
not  afterwards  be  enforced  upon  it.  But  if, 
instead  of  being  a  judgment  creditor,  he  were 
a  third  mortgagee,  and  should  then  purchase 
in  a  prior  judgment,  statute,  or  recognizance, 
in  such  case  he  would  be  entitled^  to  tack, 
because  he  originally  advanced  his  money 
upon  the  credit  of  the  land ;  and  this  same 
principle  applies  to  a  first  mortgagee  lending 
to  the  mortgagor  a  further  sum  upon  a 
statute  or  judgment.  The  party  tacking 
must  hold  the  both  securities  in  the  same 
riRht.     1  Story's  Eq,  Jurisp.  330. 

TAIL.  An  estate  tail  is  a  conditional  freehold 
of  inheritance,  limited  to  a  person  and  his 
descendants  general  or  special,  male  or 
female.  The  estate  reverts  to  the  donor 
(t.  e.,  reversioner),  if  the  donee  die  withoiit 
leaving  descendants  answering  to  the  condi- 
tion anoexed  to  the  estate  upon  its  creation^ 
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unless  there  be  a  limitation  over  to  a  third 
person  on  default  of  such  descendants,  upon 
default  of  which  the  estate  vests  in  such  third 
person  (t.  e.,  remainder-man). 

Now  before  the  Statute  de  Bonis  Condi' 
tionalibus,  the  donee  could,  after  issue  born, 
alien  the  land  which  disinherited  the  issue 
and  deprive  the  donor  of  his  ri^^ht  of  rever- 
sion. This  bein^  the  case,  the  statute  de- 
clared that  the  will  of  the  donor  should  be 
observed ;  and  that  an  estate  granted  to  a 
man  and  the  heirs  of  his  body  should  de- 
scend to  the  issue  (he  not  having  power  to 
alienate  the  estate),  and  that  in  aefoult  of 
issue,  the  land  should  revert  to  the  donor  or 
his  heirs.  Estates  tail  were  thus  made  in- 
alienable, and  neither  the  issue  nor  the  re- 
mainder-man could  be  barred.  The  legisla- 
ture having  fettered  the  land  by  an  iiides- 
tructable  entail,  which  prevented  money 
beim;  raised  upon  it,  cramped  the  energies 
of  commercial  pursuits,  and  withered  the 
efforts  of  honourable  industry.  And  ex- 
perience proved  the  production  of  many 
other  inconvenient  consequences,  which, 
quickening  the  ingenuity  of  the  judicature, 
produced,  at  length  (in  its  eflforts  to  recover 
the  liberty  of  ahenation),  the  complicated 
machinery  of  fines  and  recoveries.  See  Fine. 

A  common  recovery  irecuperaiio — suffer- 
able  only  in  term  time)  was  a  fictitious  ac- 
tion, in  which  the  demandant  or  pluntifT 
recovered  the  land  b^  a  judgment  at  law 
(grounded  upon  a  prior  title),  against  the 
tenant  of  the  freehold,  technically  called  the 
tenant  to  tlie  prtscipe,  who  was  supposed  to 
have  acquired  the  land  from  a  third  person, 
called  the  vouchee,  who  had  warranted  the 
title,  and  thia  third  person  was  supposed  to 
have  acquired  it  from  a  fourth  person,  who 
had  also  warranted  the  title,  which  fourth 
person  was  fre(|uently  represented  by  the 
crier  of  the  court,  and  called  the  common 
vouchee.  The  usual  mode  of  proceeding 
was  simply  this : — a  writ,  called  a  pracipe 
quod  reddat  in  the  post,  issued  at  the  instance 
of  the  demandant,  commanding  the  actual 
tenant  of  the  freehold,  usually  call&l  the 
tenant  to  the  pracipe,  to  restore  the  land  to 
such  demandant ;  the  tenant  then  vouched, 
t.  «.,  called  the  vouchee,  by  reason  of  his 
warranty,  to  defend  the  possession,  who,  in 
his  turn,  vouched  over  the  common  vouchee, 
who  made  default,  and  the  judgment  was, 
that  the  demandant  do  recover  the  land  from 
the  tenant,  who  should  recover  a  recompense 
in  land  of  equal  value  from  the  vouchee, 
who,  in  bis  turn,  should  recover  a  similar 
recompense  from  the  common  vouchee. 
The  supposed  recompense  was  usually  a;i- 
signed  as  the  reason  why  the  issue  in  tail, 
and  the  remainders  and  reversion  were 
barred.  This  proceeding,  altogether  ficti- 
tious, was  called  a  common  recovery  with 
double  voucher.  A  recovery  might  have 
been  suffered  with  a  single  voucher,  but  it 
was  not  usual,  for  it  only  barred  the  estate 
tail,  of  which  the  tenant  in  tail  was  then 
seized,  and  not  the  remainders  or  reversion. 


A  recovery  with  treble  Toacher  was  sone- 
tlmcs  suffered,  where  two  estates  tail  existed 
at  the  same  time  in  disiinct  persons,  the  one 
derived  out  of  the  other;  its  necessity,  bow- 
ever,  was  considered  doubtful. 

The  modes,  then,  of  barring  an  esUte-(&3 
were  t%vo,  viz.,  a  fine,  according  to  the  sta- 
tute law  (which  was  a  compromise  of  a  &-ti- 
tious  action),  giving  a  base  fee  commensante 
with  the  continuance  of  the  issue,  upun  wboa 
the  estate-tail  would  (if  unbarred)  have  d^ 
volved,  and  a  recovery  at  the  common  Uv 
(which  was  a  real  action  carried  on  to  jods- 
ment),  giving  the  fee-simple  nbsolatf.  It 
may  be  observed,  in  concluding  this  s]i?)it 
sketch  of  these  assurances,  that  they  might 
have  been  used  as  ordinary  cooveyaocfs,  a 
well  as  for  the  purposes  mentioned;  bot 
they  were  never  advisedly  used,  on  accooat 
of  their  tortious  (t.  e.,  forfeitable)  operatioo. 

It  is  a  new  feature  in  modern  legisktioi 
for  every  considerable  statute  to  carrjr  witi 
it  its  own  dictionary,  and  many  terms  are 
used  in  a  more  or  less  extended  seaie  ia 
different  acts,  which  cannot  fail  to  prodoef 
doubt,  confusion,  and  perplexity.  It  becomn 
a  question  of  serious  importance,  whether 
there  should  not  be  a  statute  defining,  ei- 
actlv,  technical  terms,  by  which  their  meai* 
ing  m  every  act  should  be  interpreted. 

The  first  section  of  the  3  &  4  Wm.  IV.. 
c.  74,  comprehends  a  glossary  of  the  follow- 
ing terms  used  in  it:— The  word  *' Jaadi"ii 
to  extend  to  *'  manors,  advo%vsons,  rectoria, 
messuages,  lands,  tenements,  tithes,  recti, 
and  hereditamentd  of  any  tenure  (except 
copy  of  court  roll),  and  Wbeiher  corporeal 
or  incorporeal,  and  any  undivided  ihare 
thereof;  but  when  accompanied  by  some 
expression,  including  or  denoting  the  tenure 
by  copy  of  court  roll,  it  shall  exteod  le 
manors,  messuages,  lands,  tenemenu,  sad 
hereditaments  of  that  tenure,  and  anyoa- 
divided  share  thereof." 

"  Estate,"  to  extend  to  "  an  estate  is 
equity  as  well  as  at  law,  and  to  any  interot, 
charge,  lien,  or  incumbrance  in,  upon,  or 
affecting  lands,  either  at  law  or  in  eqnitf, 
and  to  any  interest,  charge,  lien,  orincon- 
brance  in,  upon,  or  affecting  money,  foitjett 
to  be  invested  in  the  purchase  of  lands." 

"Base  fee,"  to  mean  ••  exclusively tbit 
estate  in  fee  simple  into  which  an  estati;  taO 
is  converted,  where  the  issue  in  tail  sre 
barred;  but  persons  claiming  estates,  bf 
way  of  remainder  or  otherwise,  are  oot 
barred." 

'•  Estate  tail,'*  in  addition  to  its  uwsl 
meaning,  to  mean  "  a  base  fee  into  whicb  as 
estate  tail  shall  have  been  converted/' 

"Actual  tenant  in  tail,"  to  mean  "excls- 
sively  the  tenant  of  an  estate -tail  which  ibali 
not  have  been  barred,  and  such  tenaotto  be 
deemed  an  actual  tenant  in  tail,  although  ts 
estate-tail  may  have  been  divested  or  corBeo 
to  a  right." 

"  Tenant  in  twl,"  to  mean  "  not  nnlyM 
actual  tenant  in  Uil,  but  also  a  person  fno, 
where  ao  estate  Uil  shall  have  beeo  bairtd 
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and  eonrerted  into  a  base  fee,  would  heve 
been  tenent  of  inch  escate  UU  if  the  same 
had  not  been  barred." 

**  Tenant  in  tail  entitleil  to  a  liase  fee," 
to  Dieaa  "  a  person  en  titled  to  a  ba^e  fee,  or 
to  the  ttliimate  beneficial  interest  in  a  base 
fee,  and  who,  if  the  base  fee  had  not  been  cre- 
ated, would  have  been  actual  tenant  in  tail." 

*^  Money  subject  to  be  invested  in  the 
purchase  of  lands,"  to  include  "  money  whe- 
ther raised  or  to  be  raised,  and  whether  the 
amount  thereof  be  or  be  not  ascertained,  and 
to  extend  to  stocks  and  funds,  and  real  and 
other  securities,  the  produce  of  which  is 
directed  to  be  invested  in  the  purchase  of 
lands,  and  the  lands  to  be  purchased  with 
such  money  or  produce,  to  extend  to  lands 
held  by  copy  of  court  roll,  and  also  to  lands 
of  any' tenure,  in  Ireland,  or  elsewhere  out 
of  England,  wliere  such  lands,  or  any  of 
them,  are  within  the  scope  or  meaniufi^  of 
the  trust  or  power  directing  or  authorising 
Che  purchase." 

The  word  "  person"  to  extend  to  "  a  body 
politic,  corporate,  or  collegiate,  as  well  as  to 
an  individual." 

**  Every  word  importins  the  singular 
number  only,  to  extend  and  be  applied,  to 
several  persons  or  things,  as  well  as  to  one 
person  or  thing ;  and  every  word  importing 
Che  plural  number,  to  extend  and  be  applied 
to  one  person  or  thing,  as  well  as  several 
persons  or  things  {  and  every  word  import- 
lag  the  masculine  gender  only,  to  extend 
mnd  be  applied  to  a  female  as  well  as  to  a 
male.'^ 

**  Every  assurance  already  made,  or  here- 
after to  he  made,  whether  by  deed,  will,  pri- 
vate act  of  Parliament,  or  otherwise,  by  which 
lands  are  or  .shall  be  entailed,  or  agreed  or 
directed  to  be  entailed,  to  be  deemed  a  set- 
dement;  and  every  appointment  made  In 
exercise  of  any  power  contained  in  any  set- 
tlement, or  of  any  other  power,  arising  out 
of  the  power  contained  m  any  settlement, 
to  be  considered  as  part  of  such  settlement, 
and  the  estate  created  by  such  appointment 
to  be  considered  as  having  been  created  by 
•ttch  settlement." 

This  section  of  definitions  concludes  with 
a  provision,  "  that  those  words  and  expres- 
aions  occurring  in  this  clause,  to  wliich  more 
than  one  meaning  is  to  be  attached,  are  not 
Co  have  the  different  meanings  given  to  them 
by  this  clause,  in  those  cases  in  which  there  is 
anything  in  the  subject  or  context  repugnant 
to  such  construction." 

The  enactments  following  (which  extend 
from  section  2  to  section  14,  both  inclusive) 
may  be  thus  briefly  stated  :— 

No  fine  or  recovery  is  to  be  levied,  or  suf- 
fered, after  the  Slst  December,  1833,  ex- 
cept a  writ  of  dedimus,  or  other  writ,  in  the 
regular  course  of  a  fine  or  recovery,  have 
been  sued  out  before  this  date ;  but  there 
is  no  time  named  for  completing  such  fine  or 
recovery  (§  2). 

Persons  under  covenants  (before  the  act 
came  into  operation)  to  levy  fines,  or  suffer 


recoveries,  are  to  effect  such  purposes  by  the 
means  pointed  out  in  this  act ;  but  if  such 
purposes  cannot  be  so  efifected,  then  by  a 
special  deed,  which  shall  have  the  same 
operation  as  a  fine  or  recovery  (§  3). 

Fines  and  recoveries  of  lands  in  ancient 
demesne,  wheii  levied  or  suffered  in  a  supe- 
rior court,  may  be  reversed,  as  to  the  lord, 
by  writs  of  deceit,  but  they  shall  be  as  valid 
against  the  parties  thereto,  and  persons 
claiming  under  them,  as  if  not  reversed  as 
to  the  lord  (§  4).  Fines  and  recoveries  of 
lands  in  ancient  demesne,  levied  or  suffered 
in  the  manor  court,  after  other  fines  and 
recoveries  in  a  superior  court,  shall  be  valid, 
as  if  the  tenure  bad  not  been  changed,  nor 
shall  they  be  invalid  in  other  cases,  thou|2^h 
levied  or  suffered  in  courts  whose  jurindic- 
tions  may  not  extend  to  the  lands  therein 
comprised  ((  5).  The  tenure  of  ancient 
demesne,  where  suspended  or  destroyed  by 
fine  or  recovery  in  a  superior  court,  shall  be 
restored,  where  the  rights  of  the  lord  have 
been  reeon[nized  within  twentv  years  imme- 
diately preceding  the    l^t  January,    1834 

(5  6). 
Fines  are  made  valid  without  amendment 

of  any  errors  in  form  (§  7}*  and  so  are 
recoveries  ((  8). 

Provision  saving  jurisdiction  in  eases  un- 
provided for  by  the  act  (§  9).  Recoveries 
are  made  valid  where  the  bargain  and  sale,  to 
make  the  tenant  to  the  precipe,  has  not  been 
duly  enrolled  (§  10),  within  six  lunar  months, 
in  Chancery,  under  theprovlsions  of  the  27 
Hen.  VIIL,  c.  16.  This  clause  enlarges 
indefinitely  the  time  for  inrolment.  Also, 
where  the  owner  of  the  legal  freehold  (the 
trustee)  had  not  concurred  in  makuig  a  good 
tenant  to  the  pracipe,  provided  the  beneficial 
owner  of  the  freehold  in  possession  (the  ces^ 
tui  que  trust)  shall,  within  the  time  limited 
for  making  the  tenant,  have  conveyed  to  the 
tenant  (§  11).  It  is  to  be  observed,  that  a 
recovery,  void  for  want  of  an  effectual  legal 
conveyance,  by  a  person  seized  at  law  for 
his  oto»  benefit,  is  not  aided  by  this  act. 

-  The  following  are  the  cases  in  which  fines 
and  recoveries  are  not  made  valid  by  the  act : 
-* Where  they  have  been  wholly  reversed  be- 
fore its  passing ;  or  partly,  so  far  as  the  part 
reversed ;  where  any  person,  whom  the  fine 
or  recovery,  if  valid,  would  have  barred, 
shall,  before  the  act,  have  had  dealings  with 
the  lands,  on  the  faith  of  the  invalidity  of  the 
fine  or  recovery ;  where  any  person  shall,  at 
the  passing  of  this  act,  have  been  in  posses- 
sion in  respect  of  an  estate  which  the  fine 
or  recovery,  if  valid,  would  have  barred; 
where  any  court  of  competent  jurisdiction 
shall  have  refused  to  amend  them ;  where 
proceedings  were  pending  at  the  passing  of 
this  aet ;  and  if  such  proceedings  abate  by 
the  death  of  any  of  the  parties  thereto,  any 
person  having  a  right  of  action  pr  suit,  by 
reason  t)f  the  invalidity  of  such  fine  or  reco- 
very, shall  retain  it,  if  he  commence  pro- 
ceedings within  six  calendar  months  after 
such  party's  death  C§  12). 

2  u 
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The  tlnrteenth  section  lielBtes  to  the  cus- 
(odjr  of  the  records  of  fines  atid  recoveries. 
The  5  fie  6  Wm.  IV.,  c.  S2,  abolished  the 
offices  confttected  with  fines  and  recoTeries 
in  the  court  of  Common  Pleas,  and  trans- 
ferred the  record  and  the  duties  to  the  o^flicer 
of  the  same  court,  appointed  under  the  3  &  4 
Wm.  IV.,  c.  74,  for  registering  the  certifi- 
cates of  acknowledgment  of  married  xi^omen 
suhfect  to  the  order  of  such  court. 

Estattes  tall,  and  estates  expectant  thereon, 
are  no  longer  barrable  by  warranty,  «iace 
31st  Deeember,  1833  (§  14). 

Thus,  then,  all  the  fictions,  together  with 
their  cumbrous  tectfnicality,  which  hod  lineen 
Invented  by  legal  artifice  and  judicial  con- 
trivance, in  contravention  of  the  unrepealed 
Statute  de  Donia,  were  happily  abolished; 
and  what  the  legislature  could  not  do,  in  iSie 
reign  of  our  secdnd  Edward,  by  reason  of 
the  mighty  power  of  the  barofts— the  great 
proprietors  of  t!he  soil — it  effected  in  die 
reign  of  our  late  Sovt^relgn— 4he  rirCnal  repeal 
of  the  StUtute  6f  Weitminster  2,  and  the 
recognition  of  the  ti^ht  of  barring  estates 
tail,  prescribing  and  simplifying  the  mode  of 
disposition. 

llie  g^ncAral  efaabHag  daiise  (§  16)«nflets, 
that  <«  after  the  31st  Decemb^,  1^33,  every 
ttctual  tinaiH  tn  tnU  (coniiult  Che  gUwsary 
daiise),  whether  in  possession,  reuMnflder, 
contingency,  ^  otherivlse,  shall  baive  full 
yowei*  to  dispose  of,  for  an  estate  in  fee 
simple  kbsottfte,  '6r  for  tiny  less  estate,  ^he 
^anos  *entHn^,  tes  (igaihst  alliper80in^4aluffaig 
the  lands'ehtailed  by  forbe  Of  atiy  estate  tail 
which  shatl^  vested  In,  or  might  be  okimed 
by,  or  which,  Imt  f6r  some  previous  act, 
would  have  been  vested  in,  or  'inight  have 
been  claimed 'by  the  person  ^making  the  dis- 
positioh,  at  the  time  of 'his  making  the  same, 
and  also  as  ugltinstall  nenons,  including  ihe 
King's  most  excellent  Majesty,  his  heirs  and 
successors,  whose  estates  are  to  take  effbist 
after  the  determination,  or  In  defeasance  of 
any  such  estate  tail ;  saving  always  the  rights 
of  all  persons  in  respect  of  estates  prior  to 
the  estate  tail,  in  respect  of  which  such  dis- 
position shall  be  made,  and  the  rights  of  all 
other  persons,  except  those  against  whom 
such  dnpo^ition  is  by  this  act  authorised  to 
be  made."  The  11  Htn.  VI!.,  e.  20,  Is  re- 
pealed, eseeept  as  to  lands  comprised  in  anj 
settlement  made  before  this  act,  where,  if 
any  Woman  be  tenant  in  tall  within  the  pro- 
visions of  such  act,  the  power  of  dnposiiion 
must  be  regulated  thereby  (§§  16,  17).  The 
power  Of  disposition  is  not  to  extend  to 
tenants  Of  estates  tail,  who,  by  the  34  4*  35 
N&n.  FlIL,  e.  20,  are  tenants  in  tail  of  any 
lands  ^19^11  Irpihe  Croym,  the  reversion  or 
i^mainder  being  in  the  king,  or  who  are  by 
aby  other  act  restrained  from  barring  their 
(estates  tail,  or  to  tenants  in  tail  after  possi- 
bility of  Issue  extinet  ($  18).  Power  Is  then 
given  to  enlarge  base  fees,  created  by  barring 
estates  fail  into  fees  simple  absolute,  with  the 
saute  saving  as  Is  set  forth  in  the  fifteenth 
section,  and  with  the  prolector^s  cbnsent 


($  56)  s  but  the  issue  InlferilBUe  to  mj 
estate  tidl  cannot  bar  say  eapectaatics  ((} 
19,  20). 

This  clause  puts  «n  end  fo  the  power  of 
an  heir  expectant  in  tail,  whose  fine  witk 
proclamatfons,  leHed  in  the  father's  Itfetioe, 
wo«ld  have  barred  the  estate  tail  in  the  evat 
of  its  devol«<^  Upon  him,  or  upon  his  inse 
in  tail,  tmt  it  is  to  be  observeii,  tkattb'u 
section  does  not  apply  to  a  gift  under  wlmb 
the  heirs  are  purckiuer»,  as  where  the  /^ 
freehold  is  if mited  to  A.,  with  «n  e^tMtU 
remainder  to  tiie  heirs  of  his  body,  or  tbe 
converse ;  or  Where  tlMre  is  a  liasiutisa  to 
the  heirs  of  the  body  of  A«»  who  takes  ss 
eatate,  or  an  estate  Jeaa  IhaB  freehold,  kt 
then  tlM  hein  take  by  ofrigiBal  ae^intMo, 
and  not  in  the  language  of  tins  dnnte,  '*ss 
iesue  inheritable  to  any  eatate  lasl." 

if  a  tenant  in  tail  of  iands  dispose  ikenof 
by  wity  of  mortgage^  or  for  an^  other  Ihailed 
p«i>pe«e,  '*  euch  inspoeitioB  ebaH,  to  ike  «- 
tent  of  the  estate  created,  belm  sdwolate  bsr, 
in  equity  as  weH  as  ht  law,  td  all  personstt 
against  whom  sndh  disposition  is  iiy  this  set 
authorised  to  be  made,  notWilhatSEMiag  soy 
Intension  to  the  contrhry  usay  be  ei|>mse<i 
0^  ia^ilied  In  the  Ac«d  by  whidh  the  dispoii- 
tion  may  be  effected :  provided  ahfSqr>»  ^ 
If  the  estate  thus  H^re■ted^  ahfedl  be  only  in 
eatate  pour  autrt  9i&,  or  for  years  abcohitf 
or  determinable,  or  "an  inSereat^xteige,  Ken, 
'or  incumbrance  be  oreatod  ^thont  a  lens 
<ff  yean  absolute  ^or  deteroiianble,  or  say 
greater  estate  for  securin||r  tw  rairink  tiie 
same,  then  such  disposition  shall  hk  eqaity 
be  a  bar  only  so  far  as  may  be  necessary  to 
give  full  effect  to  the  morigaite,  or  to  ivck 
other  limited  purpose,  or  to  such  iniereit, 
lien,  charge,  or  incumbrance,  notwithstaBd- 
Ing  any  intention  to  the  contrary  may  be  ex- 
pressed or  implied  in  the  deed  by  whieh  the 
disposition  may  be  effected"  (§  22). 

The  meaning  of  this  clause  Is  siiaplj 
this :— if  a  tenant  in  tail  make  a  moflsi^ 
in  fee  with  the  usual  proviso  for  redeop- 
tion,  he  will  be  entitled  to  the  equity  of  re* 
demption  discharged  from  the  entail ;  bat  if 
he  create  an  estate  pour  autre  me,  or  for 
years  only,  or  an  interest,  cbaige^  or  is- 
Gombrance,  without  a  term  of  years,  )n 
way  of  mortgage,  the  entail  will  be  effedeo 
only  to  the  extent  of  the  chaifte,  akhoii^ 
there  be  an  express  declaration  of  intemioa 
that  the  deedahall  operate  as  a  cotaplete  bir 
of  the  entail.  The  object  n  to  pieveot  i 
mere  declaration  that  tfM  antail  ihall  or 
shall  not  be  barred  from  haviagany opeis- 
tion,  but  not  to  affect  espress  limiialisns. 

In  order  to  provide  a  check  to  the  baninif 
of  estates  tail,  so  as  to  prevent  a  aen,  leaisi 
in  tail,  upon  attaining  bis  mdjority,  defestter 
a  strict  family  settlement^againat  tbe  whhot 
his  father,  the  tenant  for  life,  the  l^nislatsre 
has  Introduced  a  reasonable  hot  unaceoeat- 
able  agent,  denominated  **  ikeproieeierf^tkt 
iet dement,**  «^hb  is,  in  many  neapectsi  bat  aot 
in  all  (as  we  Shall  pre8ently^aee),aaakg6i»to 
theaboiished'*rMmlfoMtfpf»it>€^"wlioau 
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a  jneigimslinlol  crmMxe,  sad  wimtc  protec- 
UoD  WM  bfUi  arbUcary  «od.defeiiave»  ueAides 
iifOMig  jfToducijxe  of  sninerBttf  di^ctUUcs. 
Tlie  office  4>f  Uiis  no«iel  c(Mk«eriraUyc  pouKr 
(m  he  lutt  been  called)  1b  to  ipram  or  .with- 
Jbald  hit  eooaeiU,  «vhich  i»  required  to  enable 
«  tenam  inXailiJi  remmmder^  especiant  on 
AO  -eiiate  of  Ireeiiold  to  bar  at  well  his 
x>wD  iaaufy  aa  also  those  in  junalndor,  to 
.the  same  extent  as  jni^hl  have  been  ejOfecced 
hv  a  jseooyerf.  It  Is  to  he  oh&ervedp  that  an 
cwectant  ie«iantin  tail  may  bar  bis  own  issne 
oo^f*  Jiinder  this  jspt,  withooi  the  consent  of 
iChe  protector. 

The  protector  is  tbns  defined  :-*>**  if,  H.  ^e 
Jime  wben  there  s\M.  be  a  lenant  in  ^il  of 
lands  niiiter  a  aetileinont,  Xliere  aUall  be  aub- 
aialii^g  in  xhe  .same  hinds,  or  .any  of  them 
under  the  Mame  sttlloment,  ao^  estate  for 

i^eacs  detaminahle  on  the  droppiug  ofa  lifcxor 
Vtf»t  Jur  any  4i^eater  .eatate  (juiU  hemg^  ^n 
^CMiaU  /or  0ears)^  prior  to  the  estate  iail, 
ahen  the  fowner  of  the  pdor  estate,  or  the 
ficat  of  sDch  jprior  estates  (if  xaore  t^ian  one) 
xhea  anbaisting  uader  ihe  same  aettlement, 
or  who  would  rhav.e  been  so  if  no  absolute 
di^Qsition  thereof  had  been  made  (the  first 
of  such  prior (estttte^dfinore  than  one,  beiosr, 
for  .all  .tne  4:iuia^oses  .uf  xhis  act,  deeined  the 
juior  ealateJU  shall  he  the  prBtecior  tf  ihe 
.m0iil€m€Mt,  ao  Jar  %m  rq^ards  :tbe  lands  in 
ladiich  aocb  ;puor  estate  shaill  he  aubsiatiog^, 
jukI  shall  Cor  all  Vo^  |uii;po«e8,of  this  act.be 
dflejned  the  .owner  of  such  pciur   estate, 
joHUktmgh  ahe  same  may  have  .oeeu  .charged 
.or  iocumberjed  either  by  the  owner  thereof 
.or  *bjr  the  aettlor,  or  lOtherwise,  .hoivsoeviu' ; 
and  aJUhof^^  .the  whole  M  the  rents  and 
profits  he  exhausted  orjreauuisd  for  .the  pay- 
xneiu  vOf  ^e  (Qhai;ges  atna  incumbrances  uf 
.fluch  pdor  estates,  and  aUkoHgh  such  prior 
'estate  .mi^  have  been  absolutely  disposed  of 
•bv  the  owner  thfireQf,;or  b^  or  in  conaeauence 
Of   the  hankrupt4^  or  juaolrency  of  .such 
.owner,  Ar  by^any  other  act  or  default.of  such 
iowner."   it  is  to.be  observed,  that  bis  prior 
.eatate  oauat  .continue  to  aubsist,  for  if  it  he 
weq^  surrendered,  i>r  determined  by  ibr- 
jfeilufCy  it  is  pceaumed  ;tbAt  he  would  cease 
to  ^  the  .protector.    The  section  tben^poes 
OD  .to  ooa^,  "ihat  a»  etiate  bp  the  courie$jf, 
.in  :rei|pect  of  the  estate  tail*  or  of  any  prior 
estate  created  by  tlie  ia»ne  settlement,  shall 
be  deemed  a  prior  estate  under  the  same 
settlement  within  the  meaning  of  thb  clause ; 
and  thatiia  atnte  by  wnu  m/  fei$uUing  ute  or 
Jru$t  to  or  for  the  settlor,  shall  be  deemed 
»n  .estate  under  the  same. settlement  within 
Ihe  meaning  jif  ibis  clause"  C§  ^)« 

"  Where  two  or  more  persons  shall  .be 
•fMvners  of  ja^prior  estate  under  a  settlement, 
.the  aole  owner  .of  which  would,  in  respect 
IheKiifrhave  been  the^rotector,each  of  such 
jversons  in  respect  of  such  undivided 'share 
A8  he  could  dispose  of,  sbalUfor  all  the  pur- 
poses of  this  act,  be  deemed  the  owner  of  a 
j;>rior  <eatate»  and  shall  be  the  sole  protector 
to  the  .extent  of  such  undivided  share" 
^  23}«     Where  the  estate  conferrmg  the 


protectorship -is  lunlted  to  a  znarried  womar, 
the  husband  and  wife  are  nrnlectors  as  one 
owner,  unless  tjie  estate  be  settled  to  her 
separate  use,  when  ahe  is  aoie  protector 
(§24). 

Where  ao  estate  sliall  he  liuuted  by  a 
fietUement  by  way  of  coufirmation,  or  where 
.the  settlement  shall  merely  have  the  effect  of 
re&toriog  ao  eatate  in  either  of  those  cases, 
such  estate,  for  the  purposes  of  this  act,  so 
far  as  regards  the  protector*  shall  be  deemed 
a  subsisting  eatate  juoder  auch  settlement" 
(§  2d) ;  .excepting  jk  lease  at  a  rent,  in  wliich 
case  the  lessee  h  not  to  be  a  furotector 
(5  26). 

No  wuman*  io  reject  of  her  dower,  and 
no  bare  truswe,  heir,  executor,  administra- 
tQr»  or  assign,  in  reipect  to  any  estate  tak^n 
by  hiia  uM  tMcht  ahali  be  the  protector,  eactpi 
he  be  A  bare  truiji«e  jinder  a  settlement  made 
he  fore  the  passing  of  this  «ct  C2Sth  August, 
^833)^  C§§  ^7  cmd  31).  A  trustee,  therefore, 
having  ithe  first  immediate  estate  of/ree^M, 
will  he  the  protector  of  a  settlement  made 
before  2Bth  Augusl^  1833.  Where  the  owner 
ojf  the  prior  estate  is  excluded  by  the  26th 
and  27th  sections,  then  the  peraons,  jf  any, 
who^  if  such  estate  did  no^  exist,  would  have 
been  ihe  pcotector,  shall  be  anch  prpteotor 
.(528). 

Where,  .on  oT'befpje  the  dlst  JOiecemh^r, 
183^,  an  estate  under  a  HUlemeni  shall  lutve 
been  disposed  cof  either  absolutely  or  rollier- 
wiae,  and  ^ttber  for  valuable  consideration 
or  not,  the  person  who,  in  respect  of  such 
.estate,  would  have  heen  jthe  person  to  make 
a  tenant  to  Ahe  precipe  /or  aufiferiug  a 
common  recover;^  .of  the  lands  entailed  .by 
iucb  setUement*  is,  during  the  continuance 
of  the  estate,  to  be  the  protector  {&  29). 
Also,  if  any  person  having,  on  or  before 
3Ut  December,  1833,  disposed  of  a  re- 
maiuder  or  reversion  in  fee^  would  nor, 
under  the  general  provisions  of  the  act,  be 
the  protector,  then  the  person  who  would 
have  been  the  ^person  to  make  the  tenant 
to  the  prmcipe  is^  during  the  continuance  of 
the  estate  which  would  have  conferred  the 
right  to  make  the  tenant,  declared  to  be 
the  protector  (§  30). 

Jt  will  be  necessary  then,  wh^e  it  is  in- 
tended to  bar  an  entail  created. on. or tbefore 
the  31st  December,  1833,  to  ascertain  in 
whom  the  immediate  freehold  of  the  lands  Is 
vested,  in  the  same  way  as  it  was  required  in 
order  .to  determine  who  was  the  proper.per- 
son  for  making  a  tenant  to  the  precipe  in  a 
recovery.  The  estate,  under  the  29th  section^ 
must  be  created  by  the  same  instrument 
which  creates  the  estate  tml : — for  instance, 
if  land  be  conveyed  to  A.  for  life,  .and  after- 
wards a  settlement  of  the  reversion  be  made 
to  B.  in  tail,  and  A.  alienates  his  life  estate 
to  C.  on  or  before  31st  December>  1833,  C. 
would  not  be  the  protector  under  this  act, 
•though  he  would  have  been  the  person. to 
make  the  tenant  to  the  prtpcipe  unqer  the  old 
law;  and  this  is  one  case  in  which  the. old 
tenant  to  tlte  px^dpeia  not  analogous  to  the 
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protector  of  a  settleinent.  If,  however,  the 
estate  for  life  to  A.,  and  the  estate  tail  to  B. 
were  created  by  the  tame  settlement,  then  C. 
would  have  been  the  protector.  An  instance 
of  the  operation  of  the  30th  section,  may  be 
where  A.,  a  tenant  for  ninety-nine  years,  de- 
terminable OD  his  death,  with  remainder  to  B. 
for  life,  with  remainder  to  C.  in  tail,  with 
remainder  or  reversion  to  the  sud  A.  in  fee, 
should  have  aliened  his  remainder  or  rever- 
sion on  or  before  the  3l8t  December,  1833, 
in  such  case  B.  and  his  assigns  would,  dur- 
ing his  (B.'s)  life  estate,  be  the  protector; 
otherwise  A.  might  have  consented,  as  the 
protector  in  respect  of  his  chattel  interest  to 
tbebarring  of  his  own  remainder  or  reversion. 
Under  the  old  law  B.  would  have  been  the 
person  to  make  the  tenant  to  the  or^teipe, 
he  having  the  first  estate  of  freehold. 

The  32nd  section  enables  a  settlor,  not 
only  to  appoint  any  persons  im  eue,  not  ex- 
ceeiling  three  (exclusive  of  aliens),  whether 
taking  an  interest  under  the  settlement  or 
not,  to  the  office  of  protector,  but  also  by 
means  of  a  power  of  nominating  to  vacancies 
inserted  in  the  settlement,  dulv  inrolled,  as 
afterwards  shown,  to  continue  the  protector- 
ship in  any  persons  im  esse,  not  exceeding 
three,  for  the  whole  or  anv  part -of  the  period 
for  which  the  office  would  have  endured  by 
force  of  the  limitation.  The  person  who,  in 
respect  of  the  prior  estate,  would  ordinarily 
be  the  sole  protector,  may  be  appointed  one 
of  the  special  protectors,  and,  if  so  appointed, 
will,  unless  there  be  a  direction  to  the  con- 
trary, continue  protector,  after  the  death  or 
resignation  (by  deed  inrolled)  of  the  rest, 
until  further  appointment.  It  must  be  ob- 
served that  this  power  is  one  of  substitution 
only,  not  authorizing  the  creation  of  a  pro- 
tector Aip,  where  none  would  otherwise  exist. 

Where  the  protector  is  rendered  incom- 

fietent  to  exercise  his  functions  by  reason  of 
unacv,  icRotcy,  or  unsound  mind  (whether 
found  so  by  inquisition  or  not),  or  by  con- 
viction of  treason  or  felony,  or  bv  no/  being 
the  owner  of  a  prior  estate  under  a  settle- 
ment, and  is  an  infant,  or  it  be  uncertain 
whether  lie  is  living  or  dead,  or  where  the 
settlor  declares  that  the  person  who,  as  owner 
of  a  prior  estate,  would  be  protector,  shall 
not  be  protector, nne/ </<!«#  not  appoint  another, 
or  where  from  any  other  cause,  there  shall, 
notwithstanding  the  existence  of  a  prior 
estate  sufficient  to  constitute  a  protector,  be 
no  protector,  the  office  is  vestea  in  the  Lord 
Chancellor,  or  the  Lord  Keeper,  or  Com- 
missioners of  the  Great  Seal,  or  other  person 
or  persons  intrusted  with  the  care  of  lunatics, 
where  the  protector  is  a  lunatic  (§  33). 

The  potvers  of  the  protector  are  thus  de- 
fined :^f,  when  any  person,  actual  tenant 
in  tail  of  lands  under  a  settlement,  but  not 
entitled  to  the  remainder  or  reversion  in  fee 
immediately  expectant  on  the  determioation 
of  his  estate  tail,  desires  to  dispose  of  the 
lands  entailed,  there  be  a  protector,  then  his 
consent  shall  he  requisite  to  enable  such 
tenant  to  dispose  of  the  entailed  lands  to  the 


loll  extent,  bnC  the  tenant  may,  witkratKfl 
consent,  dispose  of  the  entuled  had,  wtikk 
shall  be  good  against  all  persons  wbo  diia 
jfrom  the  tenant  (^  31).     This,  thea,  is  eqei- 
valent  to  a  fine  with  proelamatioos,  wtiieV) 
render  the  assurance  of  eqnal  efficacy  vitlki 
recovery,  the  consent  of  the  protectsr.if 
any,  must  be  obtained.    Anotlier  difercsa 
between  the  old  tenant  to  theprtfc^ud 
the  new  protector  of  the  settleasent  is,  tisL 
the  former  was  a  cosMy/ v,  the  latter  a  mm 
contenting  party,  unless  his  estate  is  mtesde4 
to  be  passed,  then,  of  coarse,  he  must  be  ako 
a  eonvej^ing"  party,  and  he  is  made  so  is  tk 
following  precedent  :— 

The  discretion  of  the  protector  ia  ^^ 
his  consent  is  declared  abaolnte  im  eim 
case ;  his  office  is  not  fiduciary,  nor  is  ks 
conduct   impeachable,    or    examinsbk  is 
equity ;  the  rule  in  relation  to  transactioss 
between  the  donee  of  a  power,  and  any  object 
of  the  power  in  whose  favour  the  same  mf 
be  exercised,  not  bong  applicable  to  protec- 
tors ;  he  may,  therefore,  make  what  bar^ 
he  pleases  with  the  tenant  in  tail,  but  a 
agreement  with  the  remainder  man  or  re- 
versioner, or  any  other  person  to  withhold  lis 
consent,  would  be  void  (§§36,37). 

If  a  Toidable  estate  be  created  by  a  teasat 
in  tul  In  favour  of  a  pnrdiaser  for  valosUe 
consideration,  and  the  tenant  in  tail  ate- 
wards  make  a  dispoudon  of  the  lands,  onder 
this  act,  by  any  assurance  other  tkmm  a  hate 
not  reqnirimg  enroiwtent,  such  dispootinB, 
whatever  its  object  or  extent,  shall  (if  made 
with  the  consent  of  the  protector,  if  aBv"; 
confirm  such  voidable  estate  agunat  all  per- 
sons except  a  purchaser,  witlwnt  notice  of 
such  voidable  estate,  and  the  persons  daiai- 
ing  under  him.    But  should  the  protector, 
if  any,  not  consent,  and  the  voidable  estate 
cannot  be  confirmed  to  the  full  extent  with- 
out such  consent,  then  the  same  shall  be 
confirmed,  so  far  as  the  tenant  in  tail  coaM 
confirm  such  estate,  under  this  act,  withcnt 
such  consent  (§  38).    Whenever  a  penoa 
entitled  to  a  base  fee  shall  become  entitled 
to  the  immediate  reversion  or  reminder, 
the  base  fee  shall  not  merge,  bat  shall  be, 
ipeo  facto,  enlarged  into  as  great  an  estate 
as  the  tenant  in  tail,  with  protector's  consent, 
if  any,  might  have  created  if  the  remainder 
or  reversion  had  been  vested  in  another  per- 
son (s.  39). 

This  last  section  gets  rid  of  a  preja<fice  to 
title,  for  when  the  base  fee  merged  in  the 
remainder  or  reversion,  the  charges  and 
estates  made  and  created  by  the  persons 
through  whom  the  remainder  or  rerersioa 
was  derived,  were  let  in,  this  rendered  it 
necessary  to  make  out  the  tenant  in  taU's 
title  to  the  reversion  or  remainder,  which 
was  frequently  attended  with  great  diScidty 
and  expense,  all  which  is  now  obviated  by 
preserving  base  fees  from  merger  and  en- 
larging them. 

Let  us  mark  the  main  difiTerences  between 
the  old  and  the  aew  systems,  as  to  their  effect 
upon  the  tenant  in  tail.     The  power  of  a 
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tenant  {b  toil  is  precisely  similar  ander  the 
new  law,  with  the  protectors  consent,  as  it 
%va8  under  the  old  law,  with  the  concurrence 
of  the  tesant  to  ihe  pnecipei  viz.,  theac- 
qairenoent  of  a  new  fee  shnple,  discharged 
from  the  estate  tail,  and  all  posterior  liinita- 
tioDs. 

The  fine  with  proclamations  of  a  tenant  in 
tail  inpo»te$iion  :  remainder,  or  reversion,  to 
anoilier  in  fee,  barred  the  issue  in  tail  abso- 
lutely,  and  acquired  hfse  simple,  defeasible 
ODly  by  the  remainder  man  or  the  reversioner, 
«vho  had  a  mere  right  0/ action  (that  was  only 
deecendible),  which,  being  released  to  the 
tenant  in  tail,  he  acquired  the  absolute  fee 
sioaple,  the  right  bein||r  extinji^iished ;  if, 
Ijowever,  the  tenant  in  tail  was  in  remainder^ 
tbe  fine  then  acquired  a  bate  fee,  determi- 
nable on  the  failure  of  the  issue  in  tail,  but 
tbe  remainder  or  reversion  subsisted  as  an 
^sinie  expectant  on  the  determination  of  tbe 
base  fee;  but  if  the  remainder  or  reversion 
became  vested  in  the  tenant  in  tail,  the  base 
fee  merged  in  it,  and  produced  an  absolute 
fee  aim^le ;  and  this  was  the  result  when  the 
tenant  ];i  tail,  whether  in  possession  or  not, 
bad  the  remainder  or  reversion  in  fee  vested 
in  himself.  But,  under  the  new  law,  where 
a  tenaut  in  tail,  whether  in  possession  or  not, 
with  remainder  or  reversion  in  fee  over, 
raakea  an  assurance,  without  the  protector's 
consent,  if  any,  it  bars  the  issue  in  tail,  and 
acquires  a  base  fee  determinable  on  failure 
of  Buch  issue,  but,  instead  of  divestinjgr  the 
refDAinder  or  reversion,  and  turnin|if  it  to 
a  right  of  action,  it  subsisted  as  an  ettute 
expectant  on  the  determination  of  the  base 
fee,  and  both  alienable  and  devisable.  And 
if  the  remainder  or  reversion  became  vested 
in  the  tenant  in  tail,  the  base  fee  doet  nut 
merge  in  it,  as  under  the  old  law,  but  it  is 
enlarged  into  an  absolute  fee  simple,  and 
this  will  be  the  result  where  the  remainder 
or  reversion  in  fee  is  vested  in  the  tenant 
in  tail,  whether  in  possession  or  not. 

We  will  now  consider  the  clauses  substi- 
tuting more  simple  modes  of  assurance. 

Every  dispositicm  of  lands  by  a  tenant  in 
tail  is  to  be  effected  by  some  one  of  the 
assurances  eWdenced  by  deed  {not  being  a 
will  or  a  contract  either  express  or  implied) 
used  for  the  conveyance  of  fee-simple  estates. 
If  the  tenant  in  tail  be  a  feme  covert,  her 
husbaiid's  concurrence  is  necessary,  and  her 
deed  must  be  duly  acknowledged  (§  30). 

The  tenant  in  tail,  then,  for  the  purposes 
of  this  act,  is  treated  as  having  a  legal  estate 
of  fee  simple  in  the  land  (no  matter  what  his 
estate  tail  may  be),  he  must,  therefore, 
convey  by  one  of  those  modes  of  assurance 
which  toe  law  has  appropriated  to  the 
transfer  of  freehold  interests.  At  the  same 
time,  it  should  be  considered  whether  he  is 
in  possession  or  not,  and  whether  the  subject 
of  conveyance  is  corporeal  or  incorporeal. 
Tliese  modes  of  assurance  are  feoffment  (at 
the  common  law),  bargain  and  sale,  covenant 
to  stand  seized,  and  a  release  (under  the 
Statute  of  Uses)  if  the  estate  tail  be  in  pos- 


session, or  the  subject  be  oorporeal,  but  if 
the  estate  tail  be  not  in  possession,  er  it  be 
incorporeal,  then  by  grant.  The  general 
and  uniform  practice,  however,  is  to  adopt, 
in  every  case,  the  common  assurance  by  re- 
lease. 

In  selecting  a  precedent  of  an  assurance, 
for  the  purpose  of  illustrating  the  practical 
operation  of  this  statute,  we  have  confined  it 
to  the  primary  object  of  acquiring  the  absolute 
fee  simple^  by  barring  the  entail.  The  pre- 
cedent is  a  release  by  protector,  tenant  for 
life,  and  tenant  in  tail  in  remainder,  under 
a  strict  settlement,  for  the  purpose  of  bar- 
ring the  entail  and  all  remainders  expectant 
thereon,  in  contemplation  of  an  ulterior  dis- 
position. And  since  the  diseutailing  deed 
must  be  enrolled,  and  the  contents  exposed, 
it  will  be  often  desirable  to  confine  it  to  the 
primary  object  of  acquiring  the  dominion 
over  the  fee  simple.    It  begins  thus : — 

This  indenture,  made  the  day  of  , 
in  the  year  of  our  Lord  ,  iii  pursuance  of 
the  statute  passed  in  the  ninth  year  of  the 
reign  of  her  present  Majesty,  for  rendering 
a  release  as  effectual  for  the  conveyance  of 
freehold  estates,  as  a  lease  and  release  by 
the  same  parties.  Between  [protector  tenant 
for  life]  of,  &c.,  of  the  first  part ;  [tenant  in 
tait]  of,  &c.,  of  the  secona  part;  and  [re* 
leasee]  of,  &c.,  of  the  third  part." 

As  to  the  protector's  consent,  it  may  either 
be  given  by  the  same  assurance  by  which  the 
disposition  is  effected,  or  by  a  deed  distinct 
from  the  assurance,  executed  either  on  or  at 
any  time  before  the  day  on  which  the  assur- 
ance is  made,  otherwise  the  consent  will  be 
void ;  if  the  protector  consent  by  a  dbtinct 
deed,  such  consent  will  be  deemed  absolute 
and  unqualified,  unless  he  refer  to  the  particu- 
lar assurance,  and  confine  his  consent  to  the 
disposition  thereby  made.  'His  consent 
once  given  cannot  be  revoked.  A  married 
woman,  being  a  protector,  gives  her  consent 
in  the  same  manner  as  if  she  were  a  feme 
sole  W  42,  43,  44,  45). 

The  47th  section  anxiously  excludes 
courts  of  equity  from  giving  any  effect  to 
dispositions  l>y  tenants  in  tail,  or  to  consents 
of  protectors,  which,  in  courts  of  law,  would 
not  be  effectual. 

In  the  case  of  a  protector  being  lunatic, 
idiotic,  or  of  unsound  mind,  the  Lord  Chan- 
cellor, upon  the  motion  or  petition  of  the 
tenant  in  tail,  in  a  summaiy  way,  has  full 
power  to  consent  to  a  disposition  by  a  tenant 
in  tail,  and  to  make  such  orders  in  the  matter 
as  shall  be  deemed  necessary:  and  if  any  other 
person  be  a  joint  protector,  he  must  give  his 
Consent  in  the  ordinary  manner.  Tlie  order 
of  the  Lord  Chancellor  is  to  be  evidence  of 
consent,  without  any  document  or  instru- 
ment (§(  48,  49). 

From  the  Lord  Chancellor's  decisions,  on 
applications  to  him  in  cases  of  lunatic  pro- 
tectors, it  may  be  collected  that  the  power 
will  be  exercised  in  support  of  the  settle- 
ment, and  not  in  opposition  to  its  apparent 
designs.    Lord  Brougham,  when  Chancellor, 
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made  flu  order  for  enabBof  a  gutni  tenant 
io  tail  in  remaioder  of  stock,  the  prodace  of 
lands  sotd  under  the  order  of  the  court,  and 
subject  to  the  same  uses  as  the  lands  had 
been,  and  of  which  the  tenant  for  life  was  a 
lunatic,  to  dispose  of  the  fund,  the  case 
falling  within  the  protlsions  of  the  33d  and 
48th  sections  of  this  act.  When  the  party 
has  not  been  found  a  lunatic  by  inquisition. 
It  will  probably  be  referred  to  a  Master  in 
Chancery  to  ascertain  such  fact.  The  Lord 
rhancellor  is  not  authorised,  when  the 
tenant  in  tail  in  possession  is  in  a  state  of 
hopefess  lunacy,  to  consent  to  Che  first 
tenant  in  tail  in  remainder  barring  the  sub- 
sequent limitatlous,  eren  for  the  purpose  of 
pretentlng  the  settled  estate  from  going 
over  to  collateral  relations.  It  wiU  be  ob- 
served that  the  22d,  33d,  and  48th  sections 
provide  only  for  the  case  of  a  lunatic  who 
is  tenant  for  life  of  the  settled  estate.  Lord 
Cottenham,  in  Re  Newman,  gave  Judgment 
as  follows  :*^ "  This  petition  came  before 
me  as  protector  of  the  settlement  under  the 
Fines  and  Recoveries'  Act,  to  Induce  me  to 
consent  to  a  deed  of  disposition  on  the  part 
of  the  lunatic,  who  Is  tenant  for  life,  to  act, 
in  fact,  for  the  tenant  for  life,  in  order  to 
give  effect  to  a  recovery  {evident^  meaning' 
a  deed  of  disposition  under  this  act).  As 
protector  of  the  settlement,  the  onip  dutff  of 
the  court  Is,  to  see  what,  in  reference  to  the 
interest  of  the  family,  it  would  be  proper 
for  the  tenant  for  life  to  do ;  and  the  pur- 
pose must  be  rather  to  protect  the  objects 
of  the  settlement,  than  to  give  any  benefit 
to  one  member  of  the  family,  to  the  exclu- 
sion of  the  others.  Now,  if  nothing  is  done, 
one  sixth  will  go  to  this  daughter  (the  wife 
of  the  petitioner}  and  her  children,  if  she 
have  any,  and  if  not,  to  the  eldest  son  of 
the  testator  as  his  right  heir;  and  I  am 
asked  to  consent  to  that  which  will  take  it 
away  from  the  eldest  son,  and  take  It  away' 
from  the  family,  by  giving  it  to  the  husband 
of  the  daughter.  That  would  be  anything 
bnt  protecting  the  settlement  i  it  would  be 
destroying  it ;  gfvtng  the  estate  to  a  person 
not  a  menober  of  the  family,  namely,  the 
husliand  of  the  daughter.  I  should  not 
consider  that  it  would  be  a  proper  act  for 
the  tenant  for  life  to  concur  in  a  deed  of 
disposition  to  that  effect.'' 

The  Court  of  Chancery  is  not  the  pro- 
tector, where  the  tenant  for  life  is  a  feme 
covert^  whose  husband  has  been  convicted 
of  felony,  and  the  life  estate  is  not  settled 
to  her  separate  use. 

But  to  proceed  with  the  precedent.  After 
the  parties  follow  the  recitals : — 

Wherea?,  by  indentures  of  release  and 
settlement,  bearing  dhte,  6lc.  (setting  forth 
the  instrument  in  the  formal  manner^ 

The  marriage  and  birth  of  tenant  in  tail, 
and  the  deaths  of  any  of  the  parties,  should 
be  recited,  and  then  the  recital  of  the  desire 
of  the  tenant  for  life  (protector),  and  the 
tenant  in  tall  to  acquire  the  fee  simple 
(although  the  release  will  bar  the  entail. 


add  remdndert  wfthoiit  tof  tudi  iclkiI^ 
chtrs:-^ 

"  And  whereaf  tlte  said  {protector]  aad 
[tefiani  in  taif\  are  desirous  that  the  ia&e- 
ritance  in  fee  simple  hi  noaseniDD  of  the 
said  manors,  messuages,  lands^  tenemema, 
and  hereditaments  shall  be  limited  Co  tlie 
uses,  and  in  manner  hereinafter  expreaaed." 

Then  will  follow  the  testatum.  It  is  cTear 
the  estate  tail  and  rema&iderB  may  be  effec- 
tually destroyed  by  an  assarance  altogether 
silent  as  to  its  object,  fet  It  will  be  advisable 
always  to  declare  the  intention,  wlkich  ia 
disclosed  Immediately  before  the  operative 
parts,  or  at  the  close  of  the  habendssm  s  It 
IS  inserted  here  in  both  places.  Some  coo- 
yeyaacers  refer  to  the  act  itself  but  aecing 
that  it  is  a  public  and  notoriooi  stsoate,  it 
appears  to  be  quite  unnecessary.  They 
argue,  however,  that  such  a  refereoce  re- 
moves all  doubt  as  to  the  intention;  for, 
before  the  statute,  a  release,  grant,  or  bar- 
gain and  sale  of  the  tenant  in  tail,  attboogh 
enrolled,  passed  only  a  base  fee,  determina- 
ble by  the  issue  in  tail;  and  therefore,  if 
this  act  tie  not  referred  to,  nor  the  iotention 
to  bar  stated,  a  question  may  aiiie  whether 
the  assurance  will  take  effect  at  commea 
law,  or  operate  under  this  act.  The  refer* 
ence  is  made  e»  abundanti  cauteidg  and,  ia 
the  opinion  of  the  best  lawyen,  is  deemed 
altogether  superfluous. 

The  testatum,  mtb  the  inteotioB  ex- 
pressed, thtis  runs : — 

**  Now  this  indenture  witnesaeth,  tlka^  in 
order  to  defeat  and  destroj^  all  estates  tul 
of  the  said  [tenant  in  tail]  m  the  manors, 
messuages,  lands,  tenements,  and  heredita- 
ments hereinafter  described  or  referred  to ; 
and  all  estates,  rights,  titles,  Intereata,  and 
powers  to  take  effect  after  the  determtaa- 
tion,  or  In  defeasance  of  such  estates  tail, 
and  in  order  to  assure  and  limit  the  inhe- 
ritance in  fee  simple  in  possession,  of  and  ia 
the  same  manors^  messuages,  landSy  tene- 
ments, and  hereditaments,  to  the  uses,  and 
in  the  manner  hereinafter  expressed,  mad  ia 
consideration  of  ten  shillings  paid  by  the 
said  [releasee}  to  each  of  them  the  said 
[^protector  and  tenant  in  tail}  on  the  execu- 
tion of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged.    The  said  [^rv- 
tector],  and  also  the  said  [tenant  fa  tmQ, 
with  the  consent  of  the  said  Ipr^eecicr},  as 
protector  of  the  settlement  niade  by  the 
said  recited  indentures,  have  and  each  of 
them  hath  granted,  released,  and  confirmed, 
and  by  these  presents  do  and  each  of  them 
doth  j(r9XiX,  release,  and  confirm  unto  the 
said  [releasee']  and  his  heirs,  al!  Iparcels], 
and  also  all  other  the  manors,  messoages, 
lands,    tenements,   and    hereditaments  of 
which  the  said  [tenant  in  tail]  h  tenant  ia 
tail,  or  is  entitled  to  be  tenant  in  tail,  by 
virtue  of  the  said  recited  indentures ;  toge- 
ther with  all  the  rights,  members,  and  ap- 
purtenances, thereunto  belonging ;  amd  all 
the  estate,  right,  title,  and  interest  of  the 
said  [protector  and  tenant  fa  taifj  respec- 
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Ihf^  Ibweki  and  th^rMo.  To  Ufe  tnd  to 
iMikl  UiiL  takl  vanoft.  maiimgi,  liuida.  te- 
•KMMe«ta«  iMvediUmeata,  wmI  premiaes  here- 
b]|  refe^M^  Of  iatendcd  bq  to  be»  wiili  their 
MpiincB»nce«  unttt  the  md  [reieaseeiy  «nd 
I|U  hein  to  ever  (freed  end  diVkerg^ed  from 
thb  Mid  e«(etes  liula  9^d  «U  e^«tc««  rights, 
lU)ee»  ieleiesu,  end  powers  to  take  effect  af- 
ler  the  determioalioib  or  in  defeaaance  ol  the 
•aid  aatatea  tail)  s  nev^piJUkss,  to  such  os^s, 
upon  siiob  trusti,  for  such  inteuta  and  pur- 
poaes^  aMiyect  to  such  powers  a«d  proviiiioDSy 
•od  gefteialiy  lo  auch  wanner  at  the  said 
ipr^ii€ci(m  and  I^MTfi^  t«  tail}  hy  a«y  deed 
or  deed^  revocable  or  irrevocable,  to  be 
cxeeiiled  by  thena  i«  the  presence  of  and 
utteated  by  qnc  or  more  than  one  witness, 
ahall  at  any  ticne.  or  froin  tine  to  time 
direct  or  appoint  i  9h4  in  4i/'nuU  of  auch 
dircoiioa  or  appointment,  and  subject  to 
any  partial  directioq  or  appointment  to  the 
mte  of  the  aaid  Ipnueci^r}  ai^d  bis  ataigns 
lor  his  Ufe,  in  restoration  of  the  life  estate 
liaaited  to  him  by  the  aaid  recited  inden- 
lures,  with  the  same  powers  and  privileges 
•a  beloQ/sed  to  him  immediately  before  the 
exectttton  of  these  presents,  and  after  his 
decease,  to  the  use  of  the  said  [tenant  in 
l«r/],  his  heirs  a«d  assigns  for  ever;  and  to, 
upon,  or  for  no  other  use,  trust,  intents  or 
purpose  whatsoever.    In  witness,  &c." 

If,  however,  the  estate  is  intended,  in  case 
of  the  doAiuit  of  appoiptment,  to  remain  to 
the  old  qses,  fcheiw  instead  of  the  limitationa 
eet  forth  in  t)ie  preoedenl^,  it  wiJi  run 
thus  17- 

^  T9  0it(fk  u$es,  upon  such  trusts,  and  for 
attch  intents  and  purppsea,  iind  with  and 
•ubject  to  such  powers  and  provjsipps,  as 
wore  subsUtijig  ooaoerning  the  said  manors, 
Biessusffes*  htnds,  tenements,  hereditaments, 
•nd  premise^  by  Yi^iua  of  the  aatd  recited 
indtn^nref,  i|i)  mediately  before  the  execu- 
tion of  these  presents,  so  as  to  revive  and 
veatoro  the  former  title  j  and  to,  upon,  or 
far  no  other  use,  trua|,  intent,  or  purpose 
whatsoever.    In  witness,  &c«" 

JBvery  assnrance  by  a  tenant  in  tail  (e^ept 
a  lease  for  any  terra  not  exceeding  twenty- 
one  years,  to  cpmmeQce  from  the  date  of 
auch  lease,  or  fur  any  time  not  exceeding 
iveiae  calendar  months  from  the  date  of 
nuch  lease,  where  a  rent  shall  be  thereby  re- 
afirved,  which,  at  the  time  of  granting  such 
lease,  shall  be  a  rack  rent,  or  not  less  than 
five-sixtb  parts  of  a  rach  rent)  is  inoperative, 
under  this  acl»  unless  inrolled  in  Chsncery 
teiikin  m  ealeudar  months  after  its  eaecution 
H  41).  The  inroiment  of  a  bargain  and  sale, 
or  of  a  conveyance  to  charitable  uses,  ac- 
eordini;  to  this  provision,  will  satisfy  the 
requisition  of  the  statutes  27  Hen.  VJf  L,  c. 
16,  and  9  Ceo.  IJ.,  c.  36,  the  inrolment 
lieing  in  the  same  court  and  within  the  same 
period.  If  the  protector's  consent  be  given 
hy  a  distinct  deed,  as  it  b  according  to  the 
above  precedent,  it  will  be  void  unless  in- 
rolled  either  at  or  before  the  time  when  the 
aasurance  is  inroUed  (§  46), 


This  ioroloAent,  requisite  to  give  effect  to 
a  disentailing  assurance,  does  not  excut^  a 
m«n-compliance  with  \^9  requisition  of  any 
other  law  (except  under  the  ^cts  2/ 
Hen.  YIII.,  c.  16,  and  9  Geo^  U.,  c.  36,  just 
mentioned)  in  regard  to  i^rotroent  or  regis- 
tration* If  lands,  therefore,  lie  within  the 
registry  districts,  tu«.,  Middlesex,  Yorkshire, 
the  ^edfurd  Levels,  and  Kingston  upon  Hull, 
the  deed  must  also  be  registered  in  the  registry 
office  of  the  district  i  or  if  it  be  the  grant  of 
a  life  annuity  of  more  than  10/.  p^  annum 
{unUss  on  a  sufficient  pledge  of  lands  in  fee 
simple,  or  stock  in  the  jpubllc  funds)  a 
meosorial  thereof  must  be  mroUed  in  Chan- 
cery, within  twenty  days  after  its  ei^ecutbn, 
according  to  the  statutes  63  Geo.  III.,  c. 
141;  3  Geo.  IV.,  c.  92;  and  7  Geo.  IV., 

0.  76. 

Tlius  much  as  to  the  disen^Iment  of 
freehold,  ht\  us  examine  the  sec^ion^  re- 
lating to  the  barring  of  copjfhoids. 

The  previous  clauses,  except  so  far  as  tliey 
are  vaped  by  the  clauses  following,  apply  to 
copyholds  {  the  disposition,  however,  01  legal 
estates  of  copyhold  muit  be  by  surrender, 
and  of  equituVle  estates  either  by  surrender 
or  by  deed.  If  the  protectqr  consent  by 
deed,  it  must  be  produced  s|t  or  before  )he 
surrender,  (o  the  lo^d  of  the  manor,  his 
steward*  or  deputy.  Qlherwi^^  it  will  be 
void,  an(|  be  will  epdprse  QP  it  the  fickoow- 
ledgment  of  production,  and  epter  such  deed 
apd  endorsement  upon  the  manor  rolls;  the 
endorsement  will  be  primti facie  evidence  of 
t|)e  production ;  a  fnepiorandqni  of  eptrv  on 
the  manor  rolls  mpst  also  be  ^n<lprsed  on 
the  deed.  But  if  t|ie  consent  be  not  by  deed, 
i(  mu^t  Me  ffivep  to  the  person  taking  tl^e  ^ur- 
rendefj  and  if  the  surrender  l|e  out  of  coprt, 
the  consept  must  be  stated  ip  the  memoran- 
dpoi  of  surrender,  signed  by  tne  projector 
and  entered  on  the  manor  roljs,  which  shall 
be  gqod  evidence  of  the  cpnsent  aqd  surren- 
der ;  but  if  the  surrender  be  in  court,  the 
lord,  steward,  or  deputy,  enters  the  surren- 
der on  the  manor  rolls,  wiih  a  statentent 
that  such  cpnsent  was  given,  and  such 
entries  or  copies  shall  be  evidence,  as  u^ber 
entries  or  copies.  An  equitable  tenant  in 
tali  has  power  of  disposition  by  deed  entered 
on  the  manor  rolls.  If  protector  consent 
by  distinct  deed,  i^  will  be  void,  unless  exe- 
ctited  on  or  before  the  day  of  the  execution 
of  the  disposing  deed,  and  entered  op  the 
manor  rolls.  &uch  entries  are  inoperative 
on  the  lord,  steivard,  or  deputy,  wuo  must 
enter  such  deed  011  the  manor  rolls,  and  en- 
dorse upon  it  a  memorandum  thereof.  Tho 
deed  ot  disposition  (unless  entered  on  the 
rplls)  will  be  void  against  purchasers,  whose 
assurance  is  duly  entered  on  the  manor 
rolls.  Inrolment  in  Chancery  is  ppt  re- 
quisite as  to  copvholds,  entry  on  the  manor 
rolls  being  a  substitute  for  it  (§§  60,  51, 
62,63,64). 

Gupyhulds  are  not  entailable  except  by 
special  custom,  and  in  the  absence  of  such  a 
custom,  the  party  who  wop^d  bavc  been 
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tenant  in  tail,  will  take  a  fee  simple  condi* 
tional  at  common  law. 

The  estates  tail  of  bankrupts  are  provided 
for  by  the  followinj^  clauses :  the  55th  section 
repeals  the  Bankrupt  Act,  6  Geo,  FK,  e,  16, 
§  65,  so  far  at  relalet  to  estates  tail,  bat  not 
to  extend  to  the  lands  of  a  person  made  a 
bankrupt  on  or  before  the  3l8t  December 
1833,  nor  to  reTive  former  acts,  and  the 
56ch  section  substitutes  provisions  enabling 
any  commissioner,  acting  under  a  fiat  (under 
which  there  is  an  adiudication  of  a  bankrupt, 
who  at  the  time  of  issuing  such  fiat  or  at  any 
time  afterwards,  be/ore  he  thall  have  obtained 
kit  certificate^  shall  be  an  actual  tenant  in 
tail  in  lands  of  any  tenure)  to  dispose  by 
deed  to  a  purchaser  for  valuable  con^dera- 
tion,  for  as  large  an  estate  as  the  bankrupt 
tenant  in  tail,  of  lands  of  any  tenure,  could, 
at  the  time  of  such  disposition,  have  effected, 
provided  that  if  there  be  a  uon->consenting 
protector,  the  effect  of  the  disposition  wifi 
be  equivalent  onlv  to  that  of  a  disentailing 
assurance  made  by  the  bankrupt  without 
the  protector's  consent,  if  the  bankrupt 
be  entitled  to  a  base  fee,  and  there  is  no 
protector,  the  comitissioner's  deed  enlarges 
It  to  the  extent  to  which  it  might  have  been 
enlarged  by  the  bankrupt.  And  the  com- 
missioner, with  protector's  consent  (to  be 
fflveb  in  the  same  manner  as  we  have  be- 
fore  seen),  confers  a  title  to  the  fee,  whether 
the  estate  tail  be  subsisting  or  be  already 
converted  into  a  base  fee.  The  deeds  are 
to  be  iiiroiled  according  to  whether  the 
lands  are  freehold  or  copyhold,  precisely  as 
it  has  been  before  stated.  In  the  case  of 
the  bankrupt  being  tenant  in  tail,  and  the 

Erotector  do  not  consent,  so  that  only  a 
ase  fee  is  passed^  such  fee,  on  there  ceas- 
ing,  during  its  continuance,  to  be  a  protec- 
tor, is  enlarged  for  the  purchaser's  benefit. 
And  if  the  nankrupt  were  entitled  to  a  base 
fee,  arising  from  an  estate  tail,  to  which,  if 
the  base  fee  had  not  been  created,  he  would 
have  been  entitled,  and  there  should  be  a 
protector,  such  fee,  on  there  ceasing,  during 
Its  continuance,  to  be  a  protector,  would  be 
enlarged  for  the  benefit  of  the  purchaser. 
The  commissioner's  disposition  confirms 
voidable  dispositions  for  valuable  considera- 
tion made  by  the  bankrupt,  whether  tenant 
in  tail  or  entitled  to  a  base  fee,  to  their  full 
extent,  except  where  the  bankrupt,  being 
tenant  in  tail,  there  is  a  non-consenting  pro- 
tector, and  then  to  the  extent  only  of  the 
bankrupt's  capacity,  till  there  ceases,  during 
the  continuance  of  the  base  fee,  to  be  a 
protector,  when  the  confirmation  is  complete 
without  more,  but  subject  to  a  saving  of  pur- 
chaser's rights  from  the  commissioner,  with- 
out express  notice  of  the  voidable  estate. 

Ail  dispositions  by  the  bankrupt,  which,  if 
he  had  been  owner  in  fee,  would  have  been 
void  as  against  the  assignees,  are  avoided  as 
against  the  commissioner's  disposition,  but, 
except  as  against  the  commissioner  and  the 
issignees,  and  persons  claiming  under  them, 
the  power  of  disposition  <;iven  by  the  actare 


preserved  to  the  bwikropt.  The  iMaknq^*^ 
death,  before  the  commiisioner'a  power  is 
executed,  is  provided  forbyensurtiDgtiHlthe 
commissioner's  dispositiona  ahali  have  the 
same  effect,  in  the  cases  about  to  be  eawne- 
rated,  as  if  the  bankrupt,  tenant  In  tail,  or 
entitled  to  a  base  fee,  ansiog  aa  already  aiCB- 
tioned,  were  living : — 1st,  in  case  there  ahaU 
be  no  protector  at  the  bankmpt'a  death,  in 
which  case,  the  commissioners  diapaaitioa 

E asses  the  fee  simple;  2odly,  in  caae  tke 
ankrnpt  tenant  in  tail  has  leu  tsane  in  tail, 
existing  at  (he  time  of  the  dispositiiNi,  aad 
there  is  either  no  protector,  or  a  protector, 
consenting  or  non-consenting,  m  which 
cases,  the  commissioner's  diipositioo,  there 
being  a  consenting  protector,  vvill  pass  the  fee 
simple,  or,  there  being  a  non-conaesitiBg 
protector,  w-U  pass  a  base  fee;  3rdly,  ia case 
the  bankrupt,  entitled  to  a  base  fee  suisiog 
as  already  mentioned,  has  left  issue  eztstiag 
at  the  time  of  the  disposition,  whidi  iaaiie 
would  have  been  inheritable,  and  there  b 
either  no  protector  or  a  consenting  protector, 
in  which  case  the  commissioner't  mspoaiiioa 
passes  the  fee  simple.  The  eommissioaer's 
disposition  of  the  copjrbold  lands,  not  merely 
equitable,  gives  the  eoect  of  a  surrender  to  the 
use  of  the  disponee  for  the  estate  acquired  by 
the  disposition,  and  the  diaponee  ia  entitled  to 
admittance  on  paying  the  fines  and  fees. 
The  mesne  rents  and  profits  of  the  lands 
over  which  the  commissioner's  power  ex- 
tends, nntil  a  disposition  is  made,  or  ia  aaeer- 
tained  to  be  necessary,  are  given  to  the 
assignees,  who  are  armed  with  retnediea  for 
recovering  arrears,  enforcing  covenailti,  and 
conditions,  and  ejecting  tenants.  The  baak- 
nipt  clauses  extend  to  Ireland,  but  deeds  of 
disposition,  and  of  consent,  relating  fo  such 
lands,  must  be  enrolled  in  the  Uoort  of 
Chancery  in  Ireland,  within  aix  caleodar 
months  after  execution  (§§  57  to  (»4,  both 
inclusive). 

The  next  set  of  enactments  relate  to  oaoiiey 
directed  to  be  laid  out  in  entailed  ianda. 

It  is  a  great  equitable  principle  that  money 
directed  to  be  applied  to  the  pavcbaae  oif 
land  is  considered  real  estate,  and  is  im- 
pressed with  all  the  characteristics  of  realty, 
U  is  no  longer,  in  the  cootemplaUoo  of 
equity,  personalty,  and,  upon  the  death  of 
the  person  entitled  to  it,  it  will  deseend  to 
the  heir  at  law,  and  cannot  be  distributed 
among  the  next  of  kin.  Under  the  <dd  kw, 
the  tenant  in  tail  of  this  qwin  land,  having 
also  the  immediate  remainder  or  reversioa 
in  fee  vested  in  himself,  could  obtaia  pay- 
ment of  the  entsiled  money  by  the  decree  of 
the  Court  of  Chancery.  But  If  the  re- 
mainder or  reversion  were  to  another  person, 
he  could  not  have  effected  anything,  either 
upon  the  land^  because,  it  could  not  he  the 
subject  of  a  recovery  until  ascertained,  or 
upon  the  money t  which  never  could  form  the 
sutnect  of  a  recovery.  At  length,  bv  the 
39&40Geo.III.,  c.56,  re-enacted  with  altera- 
tions by  7  Geo.  IV.,  c.  45,  it  was  provided  that 
ia  all  cases  where  money  under  the  control 
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of  Cbancery,  or  of  which  trustees  wefe  pos- 
sessed, should  be  subject  to  be  iuTested  in 
the  purchase  of  freehold  or  copyhold  lands, 
CO  be  settled  in  such  manner  that  it  should  be 
competent  for  the  persons  who  would  be  tlie 
tenants  in  tail  thereof,  eiiher  alone  or  with  the 
owners  of  any  particular  precediji)(  estates, 
therein  to  bar  such  estates  tailand  reniaiuders, 
that  it  should  not  be  necessary  to  have  such 
money  actually  invested  in  land,  but  a  court 
of  equity,  on  the  petition  of  the  person  who 
would  b«  tenant  m  tail  of  the  land,  and  the 
l>arty  having  any  antecedent  estates  (beiuf^ 
adults,  or/emes  covert,  separately  examined), 
mij^ht  order  such  roonev  to  be  paid  to  them, 
or  applied  as  they  should  appoint.  But  the 
c'ostlv  agency  of  the  Court  of  (Jbancery, 
which  always  referred  the  petition  toa  Master, 
Co  inquire  whether  the  petitioner  were  en- 
titled to  be  tenant  in  tail,  and  whether  he  had 
encumbered  the  fund  or  not,  not  to  say 
anything  of  the  slowness  ot  the  process  (for 
a  vacation  onter  was  ineffectual,  if  the  tenant 
in  tail  did  not  live  till  the  second  dav  of  the 
ensuing  term,  nor  would  an  order  be  made 
in  term,  unless  there  were  time  to  suffer  a 
recovery,  during  it),  rendered  this  practice  a 
f^rievance,  accordingly  the  70th  section  of 
this  act  abolished  these  statutes,  and  provided 
that  as  well  lauds  of  every  tenure,  of  which 
the  produce  by  sale  is  applicable  to  the  pur- 
chase of  lands  to  be  entailed,  as  money  so 
applicable  shall,  for  the  purposes  of  this  act, 
be  treated  as  the  purchased  lands,  and  be 
dealt  with  according  to  the  disentailing  pro- 
irisions  already  stated.  The  fund,  when  con- 
stituted of  land  made  saleable,  not  being 
copyhold,  is  to  be  dealt  with  as  freehold,  or 
iieing  copvhold  as  copyhold  s  and  when  con* 
stttiiteil  of  monejf  is  to  l>e  dealt  with  M/ree* 
Aoidlskfui,  But  leaseholds  for  yearsand  money 
are  to  be  treated,  as  to  the  person  in  whose 
favour  the  disentailing  provision  is  made,  as 
personal  estate,  and  to  be  assigned  by  deed, 
enrolled  as  aforesaid,  except  in  tlie  case  of 
bankruptcy,  when  the  disposition  is  made  by 
the  commissioner,  and  completed  by  inrul- 
meiir,  as  before  provided  in  regard  to  lands 
not  being  copyhold  ($  71).  Wiih  regard  to 
bankrupts,  the  preceding  provision  is  applied 
for  benefit  of  the  creditors,  to  a  fund  con- 
sisting of  lands  in  Ireland,  or  money  under 
the  control  of  any  Irish  equity  court,  or  held 
by  any  individuals  as  trustees  in  Ireland, 
where  the*  bankrupt  would  be  tenant  in  tail 
of  the  pori'hased  land ;  but  the  deed  of  4iny 
commissioner  or  protector  is  to  be  enrolled 
in  the  Irish  Court  of  Chancery,  within  six 
calendar  months  aft«*r  the  execution,  where 
the  fund  is  land ;  otherwise  in  the  Eugli&h 
Court  of  Chancery  (§  72). 

It  is  to  be  observed,  that  the  practice  of 
requiring  deeds  to  be  acknowle^ed  before 
iorolment,  is  not  applicable  to  deeds  inroUed 
under  this  act  (§  73).  Every  deed  requiring 
inrolment,  by  wiiich  ^fiuds  or  money  subject 
to  be  invented  in  the  purchase  of  lands  shall 
be  disposed  of  under  this  act,  shall  take 
effect  as  if  iurolment  had  not  been  required. 


and  shall  have*  preference,  except  against  a 
purchaser  for  valuable  consideration,  churn- 
mg  under  a  suliseqnent  deed  previously  in- 
rolled  (§  74).  It  is,  therefore,  necessary  for 
purchasers  and  mortgagees  to  enrol  the  deed 
under  which  they  claim,  without  delay,  and 
they  should  ascertain,  by  a  proper  search, 
that  no  conveyance,/9ri0r  to  their  own,  made 
by  the  tenant  in  tail,  has  been  inrolled. 

The  Court  of  Chancery  may  regulate  the 
fees  to  be  pud  for  the  iorolment  of  deeds, 
and  for  searches  and  office  copies  (§  75}. 
No  order  has  been  made;  the  charge  for 
inroliing  deeds  is  one  shilling  per  folio. 
The  Court  of  Common  Pleas  may  regulate 
the  fees  to  be  paid  for  entries  on  court  rolls, 
and  for  endorsements  ondeed8,and  for  taking 
consents  and  surrenders  in  cases  of  dis- 
positions by  tenants  in  tail  of  copyholds 
(§  76.) 

The  fees  by  the  Common  Pleas  rules  of 
Hilary  Term  IS34  are  as  follows  : — 

«.     d. 

For  the  indorsements  on  the  deed 
of  the  memorandum  of  production 
and  memorandum  of  entry  on  court 
rolls  to  be  signed  by  the  lord's 
steward  or  deputy  steward,  each  in- 
dorsement ot  memorandum,  five 
shillings,  together    ....• 10      0 

For  the  entries  on  the  court  rolls 
of  deeds  and  indorsements  thereon, 
at  per  folio  of  seventy-two  words .  •      0      6 

For  taking  the  consent  of  each 
protector  of  settlement  of  lands  •  •    13      4 

For  taking  the  surrender  of  each 
tenant  in  tail  of  lands ]id      4 

For  entries  of  such  surrenders,  or 
the  memoranda  thereof,  in  the  court 
rolls,  at  per  folio  of  seventy-two 

words 0        6 

TAILZIE  or  ENTAIL,  an  arbitrary  line  of 
succession  laid  down  by  a  proprietor,  in  snb- 
siitution  of  a  legal  line  of  succession  which 
has  failed.  Scotch  Word. 
TAIL  AFTER  POSSIBILITY  OF  ISSUE 
EXTINCT,  tenant  in.  Tliis  tenancy  arises 
when  lands  are  limitied  in  special  tail,  and  one 
of  the  parties  from  whom  the  issue  are  to 
proceed,  dies  without  issue ;  as  if  lands  are 
limited  to  a  man  and  woman,  and  the  heirs 
of  their  two  bodies,  and  one  of  them  dies 
without  issue,  the  survivor  is  tenant  in  tail 
after  possibility  of  issue  extinct ;  it  wiU  also 
arise  if  there  be  issue  bom,  and  the  issue  die 
without  issue.  The  estate  must  be  created 
by  the  act  of  God,  and  not  by  limitation  of 
the  { parties ;  divorce  will  not  create  tbe 
estate,  but  merely  a  joint  estate  for  life. 

Cuke  mentions  four  qualities  of  this  estate, 
in  which  it  is  similar  to  that  of  mere  tenant 
for  life  : — 1st,  it  is  liable  to  forfeiture;  2d, 
it  will  merge  in  an  estate  in  fee  or  in  tail ; 
3d,  he  in  reversion  or  remainder  shall  be  re- 
ceived upon  his  default;  aud,  4th,  an  ex- 
chanire  between  him  and  mere  tenant  for 
life  is  good.  He  difffrs,  however,  from  a 
mere  tenant  for  life,  in  that  he  is  dispunish- 
able for  waste.     Watk,  Conv.  102. 
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TAILAGB  [kriHir,  fV.},  »  piece  col  evt  of  the 
whole ;  %  tbaro  of  one's  subsiaDce  petd  by 
way  of  tribute ;  a  toH  or  tax,     CoweU. 

TAlLLBy  the  fee  which  U  oppneed  to  fee 
Biinpley  because  it  fo  miaced  or  pared  that  it 
is  Bot  in  his  free  power  to  lie  disposed  of  who 
owns  it»  but  is,  by  the  first  girer,  cut  or 
diYided  from  ail  othert  and  tied  to  the  issue 
of  the  donee.    In  short,  an  estate  tail. 

TAKING  UP  DEAD  BODIES  for  the  pur- 
pose of  dissection  or  otherwise,  is  a  rai«de- 
meanoor  at  common  law,  and  punishable 
with  fine  and  imprisonment. 

TALES,  a  supply  for  men  impannelled  upon 
a  jury  or  inouest,  and  not  appearing  or  obal- 
lenged,  equal  in  reputation  to  those  that  were 
impannelled  and  present  in  court. 

TALION,  law  of  retaliation.    See  Ln  Ta- 

L10VI8. 

Talis  iHttrpreiatio  temper  JUnda  est,  nt  emtetur 
ttbsurdum,  et  ineonveniens,  et  ne  Judicium  sit 
illusorium,  I  Go.  62. — (Interpretation  is 
always  to  be  made  in  such  a  manner,  that 
what  is  absurd  and  inconvenient  is  to  be 
avoided,  lest  the  judgment  be  illusory.) 

Talis  non  est  eadem  ;  nam  nullum  simile  est 
idem.  4  Go.  l8.^(Whal  is  like  is  not  the 
same ;  for  nothing  similar  Is  the  same.) 

Talis  res,  vel  tale  reehm,  qum  vel  quod  non  est 
in  homine  adtune  superstite  sed  tantummodo 
est  et  etmsistit  in  eonsideraOone  et  inteHiffen* 
tia  legis,  dixerunt  talem  rem  uel  tale  reetum 
fore  in  nuhibus.  €o.  Lit.  342.— (Such  a 
thing  or  such  a  ri||f1it,  which  is  not  vested  in 
a  person  then  living,  bot  merely  exists  and 
consists  in  the  consideration  and  contempla- 
tion of  law,  sueh  a  thing  or  right  they  have 
deemed  to  be  in  the  clouds,  •«  e.,  in  abey^ 
ance.) 

TALL.AGER6,  tax  or  toll-gatherers. 

TALL  AG  I UM  FAGERE,  to  give  up  accounts 
in  the  Exchequer,  where  the  method  of  ac^ 
counting  was  by  talieys. 

TALLEY  or  TALLY,  a  stick  cot  into  two 
parts,  on  each  whereof  is  marked,  with 
notches  or  otherwise,  what  Is  due  between 
debtor  and  creditor.  It  was  the  ancient 
mode  of  keeping  accounts;  one  part  was 
held  by  the  creditor,  and  the  other*  by  the 
debtor.  Tlie  use  of  tallies  in  the  Exchequer 
was  abolished  by  t3  Geo.  III.,  c.  82,  and  the 
old  tallies  were  ordered  to  be  destroyed  by 
4  &  6  Wm.  IV.,  c.  15.        . 

TALLIA,  commons  in  meat  and  drink. 

TALLY  TRADE,  a  system  of  dealing  by 
which  shopkeepers  furnish  certain  articles 
on  credit,  upon  an  agreement  to  pay  the 
stipulated  price  by  certain  weekly  or  month- 
ly  instalments.  Mc  CuUoc¥s  Commercial 
bict. 

TALLIAGB.    See  Taillaob. 

TANISTRY  or  TANISTRIA,  an  ancient  mu- 
nicipal  law  or  tenure,  whidi  allotted  the  in- 
heritance of  lands,  castles,  &c.,  to  the  oldest 
and  most  worthy  and  capable  person  of  the 
deceased's  name  and  blood,  without  any 
regard  to  proximity.  This,  in  reality,  was 
giving  it  to  the  strongest,  and  this  naturally 
occasioned   bloody  wars  in   families  j    fur 


wUeb  Ktso*  H  was  nboHahMl  ante  Jmmi  I. 
BncjfC*  Jjomd. 

TanHm  hma  udleni,  faawfw  urnsH  pessmt. 
3  Inst.  30fi.*^(TU^a  are  worth  what  they 
wiU  sell  for.) 

TARE  AND  TRET,  Ihc  first  ia  as  aUomce 
In  merchandise,  aaade  to  a  bayer  lor  tbe 
weight  of  the  box,  bag,  or  cask,  whcroB 
goods  are  parked}  and  thekat  is  acansi- 
deratlon  in  iho  weight,  for  Hmate  in  easptyisf 
and  reselling  the  food%  by  diut.  diiv  vnik- 
ing,&c. 
Tare  b  diaiugiibhad  ailo— 

1.  lUal  tare,  i.  e^  the  actual  weight  el  tk 
package, 

2.  Customfiry  tare.  Ha  soppoaed  veigkt, 
aeeording  to  the  practice  anaong  ner- 
chants. 

d.  ^^terapetSKte,  the  nsediwn  deduced  finn 
weighing  a  frw  packages,  and  takia;  it 
as  a  standard  for  ihe  whole.    See  Auev- 

ANCB. 

TARIFF  [4mm.],  a  cartel  of  eoouaeict,  i 
book  of  rates,  a  table  or  calaiogue,  dnvs 
usually  in  alphabetical  onler»  coolMoiai^  tbe 
names  of  several  kinds  of  aerohaadise,  with 
tbe  duties  or  customs  to  be  paid  for  the 
same,  as  settled  by  authority  suid  agreed  os 
between  the  seseral  princee  and  atatestkst 
hold  commerce  together.    .Eneyo.  Loud. 

TATH,  in  the  counties  of  Norfolk  and  SaffiOk, 
the  lords  of  manors  claimed  the  prifilege  of 
having  thmr  tenents'  iocks  or  alieep  bresKkt 
at  night  upon  their  own  demesne  laadi, 
there  to  be  folded  for  the  ioiproveawnt  of 
Ibe  ground,  which  liberty  waa  called  by  tke 
name  of  the  tath.    Spelui 

TAU,  across. 

TAURI  LIBERI  DBERTAS,  a  cobbos 
bull,  because  he  is  free  to  all  the  teaaau 
within  such  a  manor,  liberty.  Sue. 

TAX  {tdsg,  Wei.,  Ittre,  Fr.  and  Dut],  an  in- 
post  I  a  tribute  imposed ;  an  excise ;  tallsite. 
It  is  that  money  which  a  nation  pays  to  iti 
servants  for  tbe  management  of  its  bmiaess, 
and  Is  granted  and  controlled  by  the  Hoose 
of  Gommons. 

TAXATIO  EGGLESf  ASTIGA»  the  valaatiM 
of  ecclesiastical  benefices  made  through  every 
diocese  in  England,  on  occasion  of  Pope 
Innocent  IV.  granting  to  King  Henry  111.  tlie 
tenth  of  all  spirituals  for  three  years.  This 
taxation  was  first  made  by  Waiter,  Bishop 
of  Nonvich,  delegated  by  the  Pope  to  this 
office  in  38  Hen.  III.,  and  heace  called  taf- 
alio  norwieensis.  It  is  also  called  Pepe  Is- 
nocent's  Valor. 

TAXER64  two  officers  yeariy  chosen  b  Cub- 
bridge  to  see  the  true  guage  of  all  the  weights 
and  measures. 

TAXING  MASTERS,  officers  of  the  oaurtt, 
who  examine  and  allow  eosts • 

TAXT-WARD,  an  amiuai  payment  heretslore 
made  to  a  superior  in  Scotland,  instead  of 
the  duties  due  to  ^im  under  the  tenure  of 
ward-holding^  Now  abolished. 

TEAM,  THEAME  Ifyman,  Sax.,  Co  teea  or 
bring  forth],  a  royalty  or  privilege  graatAi, 
by  royal  charter,  to  a  lord  of  a  maanr/for 
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men  and  viffdns,  wHh  thefr  dndren^  foods, 
and  cfiattHff,  &r.    Gfon.  i.  v.,  c.  ?. 

TKDING .  PENNY,  TETHFKO  -  PBN?I  Y, 
TrTBINn-PBNNY,  a  small  duty  or  pay- 
ment  to  the  sheriff,  fnnn  each  tiihtng,  to- 
wards the  charge  of  keepin|[  coortSj  &c., 
from  which  some  of  the  religioot  irere  ex- 
empted by  royal  charter. 

TEIND.MA8TCRS,  diose  entitled  to  tifhet. 

TEINDS,  tithes. 

TBIXLAND^  thaneland :  which  see. 

TELLER,  one  who  nnmbers ;  a  nvmherer ; 
an  officer  in  the  Exchequer. 

TELEGRAPHING,  written  e?idcnce  of  things 
past.    Blount^ 

TELLWORE,  that  labour  which  a  tenant  was 
bound  to  do  for  his  lord,  for  a  certain  num- 
ber of  dayt. 

TEiMENTALE  or  TEPiBMETALB.  a  tax  of 
two  shillings  upon  every  plonghland ;  a  de- 
cennary. 

TEMPLAR,  a  student  of  the  law. 

TEMPLES,  the  two  inns  of  court,  thna called, 
hecanse  anciently  the  dwelling  house  of  the 
Knights  Templars.  At  the  suppression  of 
that  order,  they  were  purchased  by  some 

firofrssors  of  the  common  law,  and  converted 
nto  hospitia  or  inns  of  court.  They  are 
called  the  Inner  and  Middle  Temple,  in  re- 
lation to  Edsex  House,  which  was  aldo  a  part 
of  the  house  of  the  templars,  and  called  the 
Outer  Temple,  because  situated  without 
Tem  pie-  bar.    Encye.  Lond» 

TEMPORAL  LORDS,  the  peers  of  the  realm, 
the  bishops  nut  being  in  strictness  held  to  be 
such,  bat  merely  lords  of  Parliament. 

TEMPORALITY  or  TEMPORALS,  secular 
possessions,  not  ecclesiastical  rights,  such 
revenues,  lands,  and  tenements  as  bishops 
have  had  annexed  to  their  sees  by  the  kings 
and  others,  from  time  to  time,  as  they  are 
barons  and  lords  of  Parliament.     CoweiL 

TEMPURALTY,  the  laity ;  secular  people. 

TEMPTA no  or  TENTATIO,  a  trial  or  proof. 

Tempms  pacts  est  quando  canceUaria  et  alia 
euruB  regia  sunt  aperta,  auibus  lex  fiebat 
cuicungue  prout  fieri  consuevtt,  Utrum  terra 
sit  guerrina,  necne,  naturatiter  debet  judicari 
per  recorda  regis  et  eorum  qui  curias  regis  qui 
legem  terra  castodiunt  et  gubemant,  sed  non 
alio  modo,  Co  Lit.  249,  6.*— (Time  of  peace 
is  when  the  Chancery  and  the  King*s  other 
courts  are  open,  in  which  justice'  may  be 
rendered  to  every  one  as  far  as  it  has  been 
accustomed  to  be  done.  Thoitgb  the  land 
}a  in  a  state  of  war,  nevertheless  justice 
ought  naturallv  to  be  administered  accor- 
ding to  the  King's  records,  and  of  those 
who,  by  the  law  of  the  land,  watch  over  and 
preside' in  the  King's  courts,  and  in  no  other 
manner.) 

TEWPUS  PESSONTS.  mast  time  in  the  fo- 
re>t,  which  is  about  Michaelmas  to  St.  Mar- 
tin's Day,  November  11. 

TENA,  a  coif  worn  by  ccclesiasf ics. 

TENANCY  [tenentia,  law  Lat.],  temporary 
possession  of  what  Itelongs  to  another, 

TENANCY  IN  COMMON,  a  joint  estate,  held 


tioct  Htleo,  bol  by  un)^  of  pos^esaionv  he- 
canse none  knows  Ins  own  sereraliy,  and 
therelbro  fhe^  aM  ocenpf  proaabcuonaly. 
Them  it  no  rally  of  tine,  mleresC,  or  title. 
It  may  he  crenied  etfber  by  the  deslractlon 
of  two  estatee  in  joini-tenancy  of  coparce- 
nary. Of  by  snecini  limitntioB  In  a  deed.  It 
may  be  ^solved  bjp  onkm  of  interest  In  one 
tenant,  er  bypartttioB.  WoiHms^  Cfrnveg^ 
aneing,  166. 

TENANT,  one  thai  bold*  of  another;  one 
that,  on  certain  condittont,  hae  teapfmiry 
possession  and  use  of  that  whleh  is  in  reality 
the  property  of  another;  conrelallve  to  fcm^- 
Jofu.    SncyCt  isonm* 

TENANTRY,  a  body  of  tenants  en  no  es- 
tate. 

TENDB,  to  lender  or  offer. 

TENDER,  offer ;  proposal  to  acceptance. 
A  tender  of  satisfaction  is  allmved  to  be 
niade  in'  most  actions  for  money  demands. 
It  needs  not  iie  made  by  the  debtor  person- 
ally to  the  creditor  personally;  it  mav  be  don^ 
through  their  anthoriaed  ageota,  and  a  tender 
to  one  of  several  joint  creditors  is  saffieten^. 
A  lender  most  be  absolnte  and  nneondklonal, 
and  the  monev  must  he  actually  prodneed  at 
the  time  of  the  tender,  unless  that  be  dis- 
pensed with  by  tlie  act  of  the  creditor.  No 
copper  coin  can  be  tendered  when  the  debt 
is  snch  an  amount  that  It  can  be  paid  In  sil- 
ver or  gold.  No  tender  of  silver  coin  abov^ 
forty  shillings  k  legal,  and  Bank  of  England 
notes  are  a  lef  al  tender,  66  Geo.  ///.,  c.  68 ; 
34-4  Wm.  IV,,  e.  98,  §  6.  A  tender  admits 
the  contract  and  facts  stated  in  the  declara- 
tion ;  it  18  pleadable,  but  not  with  tlie  gene- 
ral issue.  See  Payment  or  Money  into 
CoonT. 

TENEMENT,  any  permanent  property  held 
by  a  tenant. 

TBNEMENTARY  LAND,  the  outland  of 
manors,  granted  out  to  tenants  by  the  Saxon 
thanes,  under  arbitrary  rents  and  services.. 
Spelm, 

TENEMENTIS  LEGATIS,  an  ancient  writ, 
lying  to  the  elty  London,  or  any  other  cor- 
poration (.where  the  old  cnstom  was,  that 
men  might  devise  bv  will  lands  and  tener 
meats,  as  well  as  goods  and  chattels),  for  the 
hearing  and  determining  any  controversy 
touching  the  same.    Reg.  Orig,  ^4, 

TENENDUM,  that  clause  in  a  deed  wherein 
the  tenure  of  the  land  is  limited  and  created.. 
Its  office  is  to  limit  and  appoint  the  tenure 
of  the  land  which  is  held,  and  how  and  of 
whom  it  is  to  be  held.    See  Dbbo. 

TENBNDAS,  that  clause  of  a  charter  by  which 
the  particular  tenure  is  expressed. 

Tenens  nil  facere  potest,  propter  obligatUmem 
komagii,  quod  vertatur  domino  ad  exhareda" 
tionem,  vel  aliam  atrocem  injuriam:  ncp 
dominus  tenenti  h  converse,  quod  si  fecerint, 
dissolvitur  et  ewttnguitur  hamagium  omnino,  et 
homagii  eonnexio  et  obligatio,  et  errit  inde 
Justum  Judicium  cum  venerit  cmtra  homagium 
etfideHtatis  sacramenium,  quod  in  eo  in  quo 
delinquuni  puniantur  in  persona  domini,  qinod 
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anUitat  domhdum,  et  in  persona  tenentis,  qnod 
amittai  tenementum.  Co.  Lit.  65. — (The 
tenant,  by  force  of  the  obligation  of  homaf^e, 

.  can  do  no  action  which  may  operate  to  the 
disinheriting  his  lord,  or  doing  him  any  atro- 
cious injury;  on  the  other  hand,  neither 
a  lord  to  a  tenant :  for  if  they  act  in  such  a 
manner,  they,  dissolve  and  extinguish  alto- 
gether the  homage  and  the  connexion  and 

.  obligation  of  homage;  and  when  anything 
is  done  contrary  to  the  homage  and  the  oath 
of  fidelity,  it  is  just  that  the  parties  be  pun- 
nished  through  that  very  thing  with  regard 
to  which  they  are  guilty ;  in  a  word,  that  the 

.  lord  lose  his  lordship,  and  the  tenant  his 
tenement,  according  as  one  or  the  other  is 

.    guilty.) 

TENENTIBUS  IN  ASSISA  NON  ONE- 
RAND  IS,  a  writ  that  formerly  lay  for  him 
to  whom  a  disseisor  had  alienated  the  land 

'  whereof  he  disseised  another,  that  he  should 
not  be  molested  in  assise  for  damages,  if  the 
disseisor  had  wherewith  to  satisfy  them.  Reg. 
Orig.  214. 

TENHEDED  or  TIENHEOFED   [Sax.],  a 

OPSfl 

TENMENTALE  or  TENMANTALE,  the 
number  of  ten  men,  which  number,  in  the 

.  time  of  the  Saxons,  was  called  a  decennary ; 
and  ten  decennaries  made  what  we  call  a 
hundred.    Also,  a  duty  or  tribute  paid  to 

.  the  Crown,  consisting  of  two  shillings  for 
each  ploughland.    Encyc.  Lond. 

TENOR,  sense  contained;  general  course  or. 
drift.  Tenor  implies  that  a  correct  copy  is 
set  out,  but  the  word  effect  alone  implies 
that  the  substance  only  is  set  out. 

Tenor  est  pactio  contra  communem  feudi  natU' 

,  ram^  ac  rationemt  in  contractu  interposita. 
Wright's  Ten.  21. — (Tenure  is  a  compact 
contrary  to  the  common  nature  and  reason 
of  the  fee,  put  into  a  contract.) 

Tenor  investitwra  est  inspioiendus.  Ibid. — 
(The  tenor  of  an  investiture  is  to  be  searched 
into.) 

TENORE  INDICTAMENTI  MITENDO.  a 
writ  whereby  the  record  of  an  indictment, 
and  the  process  thereupon,  is  called  out  of 
another  court  into  the  Queen's  Bench.    See 

.    Cbrtiorari. 

TENORE  PRiRSENTiUM  (the  tenor  of 
these  presents),  the  matter  contained  there- 
in, or  rather  the  intent  and  meaning  thereof. 

TENSERIiE,  a  sort  of  ancient  tax  or  mlliUry 
contribution. 

TEN TATES  PANIS,  the  essay  or  assay  of 
bread.    Blount » 

TENTHS   Idecima],  tithes;   also,  the  tenth 

.  part  of  the  annual  value  of  every  spiritual 
benefice,  according  to  the  valuation  in  the 
king's  books,  being  that  yearljr  portion  or 
tribute  which  all  ecclesiastical  livings  form- 
erly paid  to  the  Crown. 

TENURE.  Without  tracing  the  origin  of  tenure 
into  remote  and  unsatisfactory  anti<|uity,  it  is 
clearly  ascertained  that  there  were  originally 
two  modes  of  holding  land,  viz. : — I .  Allodial 
(from  lo.%  signifying  lot),  over  which  the 
owner  having  entire  and  irresponsible  do- 


minion conld  dispose  of  it  at  his  own  pki« 
sure,  or  transmit  it  as  an  inheritance  to  his 
children.  The  land  was  also  attachable  to 
answer  the  owner's  debts,  and  could  also  be 
made  available  for  commercial  enterpriie. 
Such  tenure  was  acouired  upon  the  distribu- 
tion of  lands  by  lot  among  the  Frmki. 
2.  Feudal  (from  oa,  possession,  or  estate,  sod 
/eo,  wages,  pay),  over  which  the  owner  bid 
but  a  conditional  dominion  acknowiedgiogi 
superior  lord,  upon  whose  pleasure  the  teoore 
precariously  depended,  and  nothing  coald  be 
done  without  the  consent  of  the  lord.  And 
this  is  the  groundwork  of  the  feudal  sfttem, 
which,  displacing,  in  their  turn,  the  \vn 
imposed  upon  this  country  by  theSaxoni 
and  the  Danes,  who,  migrating  from  the 
forests  of  Germany  (whence  ponred  the 
barbarians  onwards  to  the  overwhelmiog  of 
imperial  Rome),  established  themselves  sod 
their  laws  in  this  kingdom,  altogether  ob- 
literating the  jurisprudence,  as  wellasexter- 
minating  the  race  of  the  ancient  Briton. 

Amidst  the  conflicting  opinions  reladveto 
the  sources  of  our  ancient  laws,  the  better 
deduction  appears  to  be  from  the  primetii 
customs  and  codes  of  the  German  tribes,  the 
capUularia  of  the  Frank  and  Merovin^ 
line  of  French  kings,  and  particularly  froo 
the  feudality  of  the  province  of  Normaody. 
And  although  the  notion  of  the  feudal  ij>- 
tem  may  be  traced  among  the  Saxon  insti- 
tutions, its  complete  development  did  not 
take  place  until  the  twentieth  year  of  the 
reign  of  William  the  Cooqaeror,  Just  sficr 
the  compilation  of  Domesday  Book  (frosi 
the  Saxon  dom,  a  judgment)^  which  wsi  s 
survey  of  all  the  lands  in  England,  referring; 
to  the  time  of  Edward  the  Confessor,  ss  the 
Domesday  Book  of  Alfred  referred  to  the 
time  of  Ethelred.  Thus  the  imperfect 
liberties  uf  the  Anglo  Saxons  were  infringed, 
and  the  people  reduced  to  a  state  of  vsmsI- 
age  under  the  king  or  barons,  and  the  lower 
orders  to  positive  slavery. 

The  logomachy  (for  it  is  nothing  more 
than  a  dispute  about  words),  as  to  whether 
the  Norman  acquired  or  tfon^ir^re^ this  coon- 
try,  and  the  attempt  to  give  to  the  word 
conquest  the  meaning  of  acquisitiim  in  s 
feudal  sense,  are  mere  idle  ingenuities.  The 
historical  facts  are  these : — In  the  fifth  cen- 
tury, a  band  of  ferocious  pirates  seised  ob 
this  country,  and  after  committing  the  most 
atrocious  cruelties,  established  tbemselres 
under  the  name  of  Saxons.  Tbej  sacrificed 
the  prisoners  they  took  to  their  godi,  to 
whom  were  dedicated  groves  of  the  tallest 
trees  and  the  largest  forests,  and  there  ther 
worshipped,  without  temple  and  wiihoat 
image.  They  believed  in  divination,  and  ob* 
served  the  flight  of  birds,  the  neighing  of 
horses,  &c.,  whence  they  conjectured  m  to 
future  events;  pecuniary  commutation  wai 
received  for  every  crime,  and  stated  prices 
fixed  for  men's  lives  and  members ;  private 
reven^^es  were  authorised  for  all  injuries;  the 
ordea),  corsned  (or  morsel  of  execratioo), 
and  duel,  were  the  methods  of  proof;  their 
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Judges  were  tillen  of  the  ffrouiul,  assembled 
on  a  sudden,  and  deciding  a  cause  from  the 
wrangling  of  the  parties ;  they  were  inclined 
to  drunkenness,  and  gorged  flesh  from  their 
infancv.  This  was  a  society  very  little  ad- 
vanced beyond  the  rude  state  of  nature; 
violence,  and  not  justice,  prevailed;  liberty 
was  pretended,  but  the  rich  bandit,  setting 
government  at  naught,  revelled  in  his  un- 
curbed depredation.  At  length,  in  the  lllh 
century,  the  Normans,  equally  predatory  in 
their  habits,  but  much  more  polished  and 
chivalrous  in  their  manners^  made  incursions 
upon  our  coasts.  They  were  certainly  not  so 
bloodthirsty  and  exterminating  in  their  war- 
fare as  the  Saxons.  William,  Dulce  of  Nor- 
mandy^ headed  the  Normans,  and  invaded  our 
island.  On  landing  in  the  Bay  of  Pevense^, 
his  foot  failed  him^  and  he  stumbled  on  his 
hands.  The  superstitious  troops  beheld  with 
dread  this  augury  of  failure.  "  Mai  ttgne  esl 
eil"  in  fearful  murmurs  rolled  from  wing  to 
wing  throughout  the  ranks.  "  No  !*'  shouted 
William,  springing  on  his  feet, "  I  have  taken 
possession  of  the  country,"  holding  up  a  clod 
of  earth  that  he  had  grasped  in  his  fall.  The 
army  cheered  and  pushed  on  to  their  victory 
at  toe  battle  of  Hastings;  hence  William's 
surname  of  "  The  Conqueror/'  on  ascending 
our  throne  as  king. 

Every  historian  of  this  period  agree  that 
the  Norman's  administration  was  upheld  by 
arms;  that  his  laws  made  distinctions  be- 
tween the  English  and  his  own  troops,  in 
favour  of  the  latter ;  he  totally  disregarded 
both  the  interests  and  affections  of  the  na- 
tives, and,  as  Hume  remarks,  in  the  fourth 
chapter  of  his  history,  "if  there  were  an  in- 
terval when  he  assumed  the  appearance  of  a 
legal  sovereign,  the  period  was  very  short, 
and  was  nothing  but  a  temporary  sacrifice, 
which  he^  as  has  been  the  case  with  most 
conquerors,  was  obliged  to  make  of  his  in- 
clinations to  present  policy.  Scarce  any  of 
those  revolutions,  which,  both  in  history  and 
common  language,  have  always  been  deno- 
minated conquests,  appear  equally  violent,  or 
were  attended  with  so  sudden  an  alteration 
both  of  power  or  property."  After  showing 
the  difference  between  the  Romans  and  the 
Normans  in  treating  their  subjugated  posses- 
sions, the  historian  thus  expresses  himself; 
"  Except  the  former  conquest  of  England  by 
the  Saxons  themselves,  who  were  induced  by 
peculiar  circumstances  to  proceed  even  to 
the  extermination  of  the  natives,  it  would  be 
difficult  to  find  in  all  history  a  revolution 
more  destructive,  or  attended  with  a  more 
complete  subjection  of  the  ancient  inhabi- 
tants* Contumely  seems  even  to  have  been 
wantonly^  added  to  oppression,  and  the  natives 
were  universally  reduced  to  such  a  state  of 
meanness  and  poverty,  that  the  English  name 
became  a  term  of  reproach,  and  several 
generations  elapsed  before  one  family  of 
Saxon  pedigree  was  raised  ro  any  consider- 
able honours,  or  could  so  much  as  attain  (he 
rank  of  baron  of  the  realm."  If,  upon  read- 
ing this  period  of  our  history,  any  opinion 


be  entertained  other  than  that  the  term  '^  eon* 
guesij"  as  applied  to  the  Norman  establish- 
ment in  this  country,  means,  and  literally 
was,  warlike  subjugation,  by  force  of  superior 
military  tactics,  why  then  there  is  an  end 
of  the  argument,  and  further  remark  is 
useless. 

The  principles  of  the  feudal  system  were 
based  then  upon  conquest,  the  hordes  from 
Celtic  Europe  became  soldiers  of  fortune, 
and  after  subduing  a  country,  they  instituted 
a  regular  plan  of  military  confederation,  the 
provisions  of  which  had  for  their  object  the 
preservation  of  the  spoils  of  war,  and  the  per- 
manence of  victory.  Thus,  large  districts  of 
land  were  given  to  the  superior  officers^  by 
the  conquering  general,  and  these  districts 
were  again  granted  in  smaller  allotments  to 
the  inferior  officers  and  most  deserving  sol- 
diers. The  wisdom  which  the  northern  hi- 
vaders  evinced  in  these  institutions,  as  well 
as  the  valour  they  displayed  in  the  defence 
of  their  acquisitions,  alarmed  the  princes  of 
Europe,  who,  in  order  to  preserve  their  do- 
minions, adopted  a  similar  policy.  Their 
subjects  also  fell  in  with  these  changes,  be- 
cause, by  such  arrangements,  the  people 
would  acquire  the  protection  of  some  power- 
ful lord,  without  which,  in  those  times  of 
anarchy  and  confusion,  it  was  scarcely  possi- 
ble for  an  isolated  individual  to  preserve 
either  his  liberty  or  his  property.  As  allodial 
land  was  on  the  whole  much  more  desirable 
than  feudal,  such  a  conversion  would  appear 
very  surprising,  unless  for  the  reason  just 
mentioned ;  add  to  which,  that  the  composi- 
tion or  fine  for  the  commission  of  a  crime 
against  a  feudatory,  was  much  greater  than 
that  for  a  person  who  held  his  lahd^  bv  an 
allodial  tenure,  and  you  have  the  chief  in* 
ducements  for  the  change.  Thus  nearly  ail 
aUodial  property  was  destroyed,  and  feudalism 
became  the  law  of  nations  in  the  western 
world.  Small  tracto  of  allodial  lands,  how- 
ever, are  to  be  found  in  Germany,  France, 
Holland,  and  even  in  Normandy,  and  some 
in  Scotland.  It  should  be  remarked,  that 
where  allodia]  tenure  was  converted  into 
feudal,  such  lands  were  from  the  beginning 
hereditary,  which  was  not  the  case  where  the 
feudal  law  was  established  by  the  iron  right 
of  conquest. 

The  following  fictitious  maxim  arose  out 
of  feudalism,  that  all  lands  in  this  kingdom 
were  originally  granted  by  our  kings,  and 
held  mediately  or  immediately  6f  the  king, 
as  lord  paramount,  in  consideration  of  cer- 
tain services  to  be  rendered  by  the  holder. 
There  is  then  no  allodial  land  in  England. 
Those  who  held  immediately  from  the  king, 
were  called  tenants  in  capite  (in  chief),  which 
was  the  most  honourable  tenure;  ^'^^This  was 
of  two  kinds,  either  ut  de  honored  where  the 
land  was  held  of  the  king  as  proprietor  of 
some  honour,  castle,  or  manor,  or  uf  de 
corond,  where  it  was  held  of  him  in  right  of 
the  Crown  itself.  When  these  tenanU 
granted  portions  of  their  lands  to  inferior 
persons,  they  were  called  mesne  (middle) 
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lonls  4)r  baroBSy  wlUi  regard  io  Moch  inferior 
^oid6r%,  who  tf«re  styled  tenams  parmdil, 
Uke  lovweat  tenant,  because  he  was  supposed 
to  iaake  avail  or  profit  of  the  lanxL  Tlie 
lands  were  called  lends  (feada),  ehher  pro- 
per,  which  were  purely  military,  gtvetk  mUu 
tuB  ffratid,  without  price,  to  persons  duly 
qualified  for  military  service ;  or  improper, 
which  did  not,  in  point  of  acquiation,  ser- 
vices and  the  like,  strictly  conform  io  'the 
aatnre  of  a  mere  military  feud,  sucbas  ihose 
ihat  mue  sold  or  bantered  for  any  equivalent, 
or  granted  free  iron  all  circumstances,  dt 
in  consideratioB  of  anv  certain  services. 

In  ntadern  pbr.a«eoIoj|r|^,  the  tbing  holden 
is  called  aimemsn^  4he  holder  of  it  a  teaamt, 
«nd  ^e  jnanner  of  holding  it  a  tenureu  Lay 
tcnemants  were  divided  into  iwo  great  classes, 
viz.,  fraak^eaemeat  jor  freehold,  and  irilleji- 
age. 

^  Frank  -  tmmmenU  were   subdivided   into 
kmhht  Mfosce  wadjfree  socage, 

Kmioht  setmce  proper  or  tenure  in  ehioalry, 

was  the  original  And  .most  honorable  jpe- 

cies  of  tenure,  created   by  a  determinate 

quantiQr'of  land,  called  a  knigkt's  lee.    Its 

extent  was  twelve  plough  iands,  that  is,  as 

much  land -as  could  be  reasonably  ploiighed 

in  one  year  by  twelve  nlougba,  or,  acoonikig 

to  other  authocities,  BOO  acres  of  laud,  and 

others  say  6S0,  and  dts  vahie  in  those  times 

twaa  twenty  .pounds  per  annum.    This  lannre 

was  .granted  hy  worde  of  pure  donation,  dedi 

et  com€9$d  (i  have  .given  and   gfanteiU ; 

4rBnsferred  by  investiture»  t.  ^.«  by  a  solemn 

>and  .public  delivei«y  of  the  very  land  itself  hy 

.the  lord  to  the  vassal,  in  tbe;pre9ence  aJihe 

oilier  vassals,  and  4>erfected  by  homsge  and 

icalty^  homage  beiqgtfae  acknowIe4gment.of 

teiuiM^  and /poZ^y  .the  edleron  oath,  madeiiy 

■the  vassal,  A  fidelity  Jind  attachmmt  to  the 

lord. 

The  holder  of  a.knlght's  Iee'wasliound*to 
'atlend  the  lord  to  the  wars  on  iiorseback, 
Armed  .as  a  knight,  for  forly  days  in  every 
year,  if  called  upon,  jmd  this  (attendanoe  «vas 
his  rent  oraervieeTor  the  laadJie  (held;  but 
if  he  bad  only  half  ahnight's  fee,  he  attended 
4uily  twenSy  daya*  and  so  on  in  proportion. 
Sevan  other  services  were  afterwards  super- 
induced  i^pon  this  .tenure,  viz. : — 

1.  Aids,  wbich  were  three,  to  ransom  the 
lord's  person,  if  taken  prisoner;  to  make 
the  lord's 'Oldest  sou  a'knigbt,  attended  with 
^reat  ,pon|p  and  expense,  when  he  was  fif- 
teen yean  of  age ;  and  to  marry  the  lord's 
eldest  daughter,  by  giving  her  a.  post  ion- 

2.  Relief,  which  was  a  fine  or  eomposition 
with  thelord  fidr  takii|g  i|p  the  tenure,  lapsed 
or 'fallen  in  by 'the  death  of  the  last  tenant. 
The  finewas.lOOf^.pi^le  if  iheheu*,  atiiis 
iimi»lw*aiUiUth,  were  of  ^ge. 

S.  flMMT  seisin  was  a  right  which  the 
king-bad,  wtea  ai|y  of  his  tenants  incapUe 
diea,  posaassed  of  a  knight's  fee,  to  receive 
from  the  heir  (if  he  were  of  age)'a  .year's 
profits  of  the  lands,  if  they  were  in  immediate 
possession,  and  half  .a  jear's,profitQ,.if  they 
«fxe  .expectant  on  a  life. 


4.  Wards^p of  the heSr^  if  under  tl^ife 
cf  twcniy-ooe,  being  a  aLde,  or  fonrteea, 
being  a  female,  beLuiged  to  the  lerdL  who 
ivas  tlien  cailed  the  guardian  io  duoliy. 
He  had  the  custodfy  of  the  heir,  together  with 
the  lands  (without  accounting  for  the  profits, 
and  subject  only  to  the  JnfantTs  hare  mainte- 
nance), till  the  age  of  twenty-one  Cmaks), 
and  sixteen  (females).  The  heir-male  wis 
ai^posed  to  be  incapable  to  perforia  kai^t 
service  till  twenty-one  {  but  tbe/eoaale  was 
supposed  to  be  capable  of  marrying  ^i  foar- 
teen,  and  then  her  husband  might  perfona 
the  service.  When  the  heir-jmale  »Uainexi 
twenty^ne,  or  the  female  sixteen,  "he  <»*  ake 
jnight  sue  not  a  writef  ouiterUmmm  (amopisre 
nonvnOt  la  order  to  ^ct  the  Jands  oat  of  ihe 

fuardiim's  band,  (he  fine  upon  which  was  oae 
alf  year's^rofits  of  the  iand.  In  onder  to 
•asoertain  these  profits  which  e«ose  to  the 
Crown,  Ihexourt  of  awacds  audlivcaea  was 
erected  by  the  32  Hen.  VHL.  c.  46. 

5.  Marsiage,  wluch  was  the  qghi  of  &- 
posing  the  .infant  ward  In  matrinioxiy  -liiy  4be 
gnardUm  la  <chivalnr.  If  ibe  inlanK  refused 
ihe'  person  'teadereq,  he  or  she  forflated  tb/t 
value  ef  the  marnage»  u  e.,  so  jnncfh  as  a 
juiy  wwiild  assess,  or  any  one  would  ^we  to 
ihe  .guardian  for  such  -an  attiance  ;  or  IT  the 
infant  married  without  the  gnardlan's  con- 
aent,  the  iine  was  •douiile  t£e  value  of  the 
dnartiage  {  but  this  iast  fine  did  notezfteod  to 
heirs  lemale. 

6.  Tines  due  to  ithelord  for  every  aEena- 
tioQ,  i.  f .,  whaoever  (lie  tenant  had  occaaioo 
io  make  over  Ihe  Jaud  lo  another.  Ooe^ 
ihud  the  yearljr  value  was  paid  for  the  losd's 
license ;  out  if  Ihe  tenant  aliened  witboot 
ihe  lord's  license  a  full  year's  valiie  ma  Om 
^e. 

7.  Escheat  which  Is  a  species  of  aerer« 
sion  ;  for  if  Jthe -tenant  died  witlioot  beiia  of 
hb  blood,  or  if  he  liad  committed  trea»n 
or  felony, 'the  mutual. bond  between  <ke  hud 
and  such  tenant  was  dissolved,   aad    the 
tenure  being  determined,  the  land  re»iiltcd 
back  to  thelord  who^ave  it.     Bat  tlus  sta- 
tute .3  &  4  Wm.  IVm  c.  106,  $  10,  eaarla. 
that  after  the  death  of  a  person  attaiiiied4>f 
treason  or  felony,  the  att<under,  t.  e«  when 
sentence  is  jM-onoonoed  upon  ihe  convictsMi, 
ehall  not  jinrevent  any  person  from  inheriting 
land  who  would  have  been  dupable  o/f  4iihe- 
iritii|g*the  same  by  tracing  his  descent  tkrovgh 
such  relation,  if  he  had  not  been  attainted, 
•unless  uich  lands  shall  have  escheated  in 
eonsequence  of  such  attainder  before  the  1st 
January,  1834,  when  the  law  wa^  that  the 
attainder  of  a  .pecson  itholished  evenr  in- 
heritable quality,  by  which  he  waa  reauBend 
not  onlyiincapable  of  himaelf  onlMrit^g;  or 
transmitting  his  own  jiropetty  by  heirshipi 
but  he  alao  ohstvucted  tne  descent  of  lus 
lands  10  his  posterity,  in  ill  cases  where 
they   were   obliged   to   derive   their  title 
through .  him.     Grand  serjeaniy  was  another 
species  of  tenure,  which,  some  writers  think, 
was  Bupeiior  to  knight  service^  whereby 
the  tenant  (vas.bound,  inattad.of  seciing  the 
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Idag  gemtrMjf  io  tbe  wirs^  to  do  hUn  tone  i 
BpecWd,  cerliMi,  aad  honorary  lernca  io 
pienoBk  «8  to  be  nanhal  of  his  iio6t«  or  high 
steward  of  Eagland,  or  to  carry  his  baooer 
or  kit  sword,  or  to  be  his  butler,  champion, 
or  other  olBeer  at  his  ceronatioB.  In  most 
other  reepects  it  was  similar  to  knight  ser> 
♦ice,  «D4y  he  was  not  bound  to  pay  aid  or 
esc«a0>t ;  and  when  tenant  by  knight  service 
paid  bk  for  a  relief,  tenant  by  grand  ser* 
}eaftty  paid  e«ie  year's  value  of  his  land,  were 
it  muck  or  little. 

Ocmoffe  tenure  was  a  species  of  grand 
seijeanty.  The  service  was  to  wind  a  horn 
when  the  Scots  or  other  enemies  poured 
over  the  borders,  in  order  to  warn  and  rouse 
the  king's  subjects  to  arms  and  reMstanoe. 

These  tenures  were  held  by  personal  and 
uncertain  services^  which,  at  length, becoming 
InconvenieBt  and  troublesome,  were  com- 
moted ibto  uneertaia  monetory  assessments, 
eaUod  emmage  or  souti^,  from  sauium,  then 
a  well  known  denomination  for  money,  as  it 
had  preWoualy  been  for  a  shield.  These 
scutages  became  the  groundwork  of  sub- 
sidies, which  were  afterwards  levied  by  our 
kings  upoa  the  .people,  to  defray  the  ex- 
penses of  <their  wars,  out  of  which  the  land- 
tax  of  the  ^resent  day  sprung.  Thus  the 
gallaat  knight  degenerated  into  the  tame 
and  oveitaxed  slave,  the  national  militia  into 
a  band  of  mercenaries,  and  the  nobles,  who 
fought  lor  the  sovereign,  dwindled  into<erafty 
adventurers,  enriching  themselves  l^  means 
(tf  systematic  e)0toriion,  while,  during  peace, 
these  feudal  barons  ravaged  their  neighbours, 
oppressed  the  commoners,  and  were,  in  fact, 
bandits  and  Fobben. 

At  buft  these  military  tenures,  -together 
with  all  -their  grievances,  were  destroyed  at 
the  Reitoration.  Tbe  iSUtute  12  Car.  II., 
c.  24,  enaoCed,  "  that  the  court  of  ^vards  and 
liveries,  and  all  wardships,  liveries,  primer 
seisms  and  muierlemaSnSt  values,  and  for- 
feitures of  marriages,  by  reason  of  any 
tenure  of  the  king  or  others,  be  totally  taken 
away.  And  tiiat  all  fines  for  alienations, 
tenures  by  homage,  knight  eenrice,  and 
escoage,  and  also  aids  for  marrying  the 
daughter  or  kni^tin^  the  son,  and  all 
tenures  of  the  king  tn  cupUe,  be  likeivise 
taken  away.  And  that  all  sorts  of  .tenures, 
'held  of  the  king  or  others,  be  turned  into 
free  and  common  socage,  save  only  tenures 
in  frankalmoign,  copyholds,  and  the  hono- 
rary services  (mthoot  the  slavbh  part)  of 
l^rand  seijeanty ;  and  that  all  tenures  which 
shall  be  created  by  the  kiog,  his  heirs  or 
suiceestors,  in  future  should  be  free  and  com- 
mon socMe." 

The  other  subdivision  of  frank  tenement 
i8,/rar  snsag€  [secii],  which,  most  probably, 
means  {llough  service.  It  Is  distioguished 
from  kiaght  eervice  in  this  respect,  that  It  is 
held  by  a  certain  determinate  but  honorable 
duty ;  whereas,  we  have  seen,  that  the  tenure 
hi  chivahy  or  knight  service  was  uncertain, 
preeariom,  and  indeterminate.  These  free 
•ocige  twHOres  ace  eaid  by -the  learnedtto  be 


tbB  relics  of  Saxon  liberty,  which  were  kfk 
untouched  by  the  oppressive  hand  of  the 
Nprman. 

The  three  species  of  free  socage  tenures 
are,  petit  serjeumt^,  tenure  in  hurgagg,  9nd 
gmoelkimd, 

1.  Petit  serjeanty  [parvm  ssr/eaniia], 
greatly  resembles  grand  serjeaniy,  for  as 
this  is  a  personal  service,  ikot  b  a  rent  or 
render,  both  tending  to  some  put^ose  vria- 
Uve  to  the  king's  person.  The  -service  in 
petit  serjeaiMy  is  the  rendering  annually  to 
she  king  some  small ioiplement  of  war:  as  a 
aivord,  a  buckler,  a  bow  without  a  string,  or 
the  like.  Both  the  tenures  in  Serjeant v  must 
be  held  from  the  Crown.  The  lands  and 
property,  which  -were  sranted  to  the  Dukes 
of  Marlborough  and  Wellington  for  their 
brilliant  miiitary  services,  are  held  in  pstii 
sef^ea*t0,  each  rendering  •annually  a  small 
flag  or  ensign,  which  is  deposited  in  Windsor 
Castto. 

2.  Tenure  in  bwrgare  \hufgui\  is,  where 
'houses  or  lands,  which  were  formerly  the 
site  of  houses  in  an  ancient  borough,  are 
held  of  some  lord  by  a  certain  rent.  There 
are  a  great  many  customs  afifecting  these 
tenures,  tbe  most  remarkable  of  wnlch  is 
the  custom  of  loroygh  English^  evidently 
of  Saxon  origin,  and  so  named  to  dis- 
tinguish it  from  the  Norman  customs.  It 
is  supposed  to  be  derived  from  the  Tartars, 
and  may  be  a  remnant  of  the  pasioial  state 
of  the  Germanic  Ijarbarians  described  by 
'Csasar  and  Tacitus.  By  this  custom,  then, 
the  voungest  son,  and  not  the  eldest,  suc- 
ceeos  to  the  burg|age  tenement  on  his 
father's  death,  and  it  Is  based  upon  this 
reason,  because  the  youngest  son,  \m  reason 
-of  his  tender  age,  is  not  so  capable  as  the 
rest  of  his  brethren  to  help  himself.  Among 
the  pastoral  bribes,  the  sons,  as  soon  as  they 
attained  the  proper  age,  migrated  from  the 
paternal  habitation,  wiih  an  allotment  of 
cattle,  to  seek  a  residence  elsewhere,  the 
youngest  son  usually  continued  with  his 
father,  and  thus  became  the  heir  to  his 
house.  The  vulgar  notion  that  this  custom 
arose  out  of  the  right  of  concubinage  which  the 
lord  hadwith  his  tenant'swifeon  their  wedding 
night,  and  that,  therefore,  the  land  descended 
not  to  the  eldest  son,  but  to  the  youngest, 
who  was  with  greater  probability  the  true 
child  of  the  tenant,  is  altogether  exploded, 
for  there  is  no  evidence  of  such  a  right  hav« 
log  ever  -existed  in  Bnglaad,  although  it 
certainly  seems  to  have  prevailed  in  Scot* 
land  until  it  was  abolished  by  Malcolm  III. 
(Reg,  Mag.  L  d,  c,  «3l),  who  commuted  it 
for  a  fine,  payable  on  the  tenant's  marrii^e, 
which  payment  .is  now  known  as  marcheta. 

This  -customary  descent  is  opposed  to 
descent  at  common  law.  It  is  confined 
to  the  youngest  son  on)y;  if  he  died 
without  issue,  the  youngest  brother  shall 
not  inherit  the  land,  untess  it  be  by  some 
epeclal  custom  (supported  by  the  two  es« 
eential  oualities  of  time  immemoriable  and 
.peacaabls  usage),  but  the  inheritance  will 
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descend  aecordin^r  to  the  common  law, 
for  customs  m\iRt  always  be  taken  strictly, 
and,  therefore,  if  the  youngest  son  die  leav. 
ing  nephews  only,  the  eldest  shall  take,  but 
if  he  die  during  his  father's  lifetime,  bis 
lineal  representative,  if  anv,  although  a 
daughter,  shall  take,  even  it  the  lands  to 
which  such  a  custom  is  annexed,  be  pur- 
chased after  such  youngest  son's  death.  1 
RolVs  Abr,  G2\,pU  2  ;  Salk.  224. 

Another  custom  is  frenuently  annexed  to 
tenure  in  burgage :  viz.,  taat  the  widow  shall 
have  all  her  husband's  lands  in  dower,  but 
such  a  custom  is  special,  and  not  a  general 
custom  of  borough  English.  It  may  be 
proper  to  observe,  that  this  custom  exists  in 
several  cities  and  ancient  boroughs,  and  dis- 
tricts, of  smaller  or  larger  extent,  adjoining 
to  them,  in  different  parts  of  the  kingdom. 

3.  Gavelkind  [gy/e^eal^kyn^  given  to  all 
the  kindred].  The  principal  qualities  of 
this  tenure  are  as  follows: — that  the  ten- 
ant can  convey  his  land  at  fifteen  years  of 
age,  and  that  the  land  descends  to  all  the 
sons  together,  and  in  default  of  them,  to  all 
the  daughters  together,  and  in  default  of 
lineal  descendants,  it  descends  to  collaterals 
of  the  remotest  degree,  in  like  manner  as 
coparceners,  and  this  was,  Indeed,  the 
onginal  canon  of  descent  all  over  England 
until  the  feuilal  law  of  primogeniture  super- 
ceded it.  The  special  customs  are,  that  the 
wife  is  dowable  out  of  one  half  instead  of  a 
third  of  the  land,  and  that  the  husband  will 
be  tenant  by  the  courtesy,  whether  there  be 
issue  born  or  not,  but  only  of  one  half  so 
long  as  he  remains  unmarried.  This  custom 
principally  prevails  in  Kent,  where  success 
attended  the  struggles  for  the  preservation 
of  the  ancient  liberty  of  this  kingdom,  and 
it  was  preserved  to  the  Kentish-men  by  the 
Conqueror,  in  order  to  conciliate  their  favour, 
and  suppress  the  tumults  which  were  threa- 
tening htm  on  all  sides  immediately  after  the 
battle  of  Hastings.  It  is  also  met  with,  in  a 
modified  manner^  in  several  copyhold  lands 
in  various  parts  of  the  kingdom. 

The  nature  of  these  free  socage  tenures  is 
feudal,  and  this  will  more  plainly  appear 
from  a  brief  comparison  of  their  incidents 
with  those  of  tenure  in  chivalry.  They  were 
both  held  of  superior  lords,  they  were  both 
subject  to  services  (one  being  held  by  un- 
certMn,  the  other  by  certain  services,  as  we 
have  seen),  and  the  oath  of  fealty.  They 
were  subject  to  aids,  primer  seisin,  marriage, 
and  fines  for  alienation,  all  whicli  the  Sta- 
tute of  Charles  IF.  abolished.  Free  socage 
tenures  are  subject  to  something  very  similar 
to  relief,  which  the  ancient  lawyers  will  not 
allow  to  be  properly  a  relief.'  It  is  one 
year's  rent,  be  the  same  either  small  or 
great,  which  tbe  htfir  pays  to  the  lord  upon 
the  death  of  the  tenant,  and  this  is  due  even 
though  the  heir  be  under  age,  which  was  not 
the  case  in  knight  service,  and  the  reason 
given  is,  because  the  lord  had  no  wardship 
over  him.  Tbe  difference  of  the  wardship  is 
this  :•— the  lord  never  had  it,  because,  in  free 
socage  tenure,  no  military  or  other  personal 


service  heing  required,  there  waa  no  oeeftsloB 
for  the  lord  to  uke  the  profits,  in  order  to 
provide  a  proper  subsiilute  for  the  infaiic 
tenant ;  but  the  infant's  nearest  relation,  to 
whom  the  immediate  inheritance  cmn  l>y  bo 
possibility  descend,  is  the  guardian  in  socage, 
and  he  has  the  custo<ly  of  tbe  land  and  tbe 
iufant's  person  until  he  he  fourteen.  For 
instance,  if  the  land  descended  from  the 
father  nf  the  infant,  bis  uncle  by  the 
mother's  side  cannot  immediately  inherit, 
and  therefore  he  may  be  guardian.  Oar 
laws  have  deemed  it  proper,  in  order  to 
avoid  every  suspicion  of  temptation,  not  to 
intrust  the  person  of  an  infant  to  tbe  custody 
of  his  possible  heir.  This  wardship  ceases 
at  fourteen,  and  the  heir  may  eject  the 
guanKan,  and  call  him  to  account  for  the 
rents  and  profits.  He  was  then  caj>able  of 
choosing  a  guardian  for  himself,  but  ia 
order  to  prevent  an  improvident  choice,  the 
12  Car.  IL,  c.  24  (quoted  before),  enacted, 
that  it  should  be  in  the  power  of  any  fistlier 
by  will  to  appoint  a  guardian  till  hU  cluld 
should  attain  twenty-one.  And  if  no  soch 
appointment  be  made,  tbe  Court  of  Chancery 
will  frequently  interpose,  and  appoint  a 
guardian,  to  prevent  an  infant  beir  from  in* 
providently  exposing  himself  to  ruio. 

llie  other  great  class  of  teoemenis  is 
friUenage,  which  is  subdivided  into  pssre  and 
privileged  villenage. 

Pure  vUlenage  was  the  origin  of  the  pre- 
sent copyhold  tenures,  or  tenure  by  copy  of 
court  roll,  at  the  will  of  the  Icrd,  to  under- 
stand which,  we  will  enquire  concerning  the 
original  nature  of  manors. 

A  manor,  from  the  Norman  Frencli  word 
mesfier,  to  guide,  was  a  district  of  land,  held 
by  a  superior  lord,  who,  keeping  in  his  own 
actual  occupation  so  much  of  it  as  was 
necessary  for  the  use  of  his  family  (which 
part  was,  therefore,  called  terrm  domimicaies 
or  demesne  lands),  distributed  the  remainder  or 
tenemental  lands  among  sundry  tenantt,  who 
held  by  one  of  two  different  tenures.  One  of 
these  tenures  was  called  book-Umd  or  charter- 
land,  which  was  held  by  deed  under  certain 
rents  and  free  services,  and  was  very'^vimilar 
to  free  socage  lands :  the  other  species  was 
called /o£b-}<ifid,  which  was  not  held  by  deed, 
but  distributed  among  the  common  people  at 
the  lord's  pleasure,  who  might  resume  the 
occupation  of  such  lands  at  his  discretion. 
These  tenants,  denominated  serfs  and  vil- 
leins, and  the  females,  neifes,  were  in  a  con- 
dition of  absolute  slavery,  resembling  the 
Spartan  helotes,  the  boors  in  Denmark,  and 
the  traals  or  slaves  in  S%veden.  Tbe  lords 
bad  tbe  power  of  enfranchising  them  by 
manumission,  either  express  or  implied. 

The  two  material  causes  of  a  manor 
were,  therefore,  demesne  and  serrices* 
Some  part  of  the  manor,  termed  the  lord's 
waste,  remained  uncultivated,  and  was  com« 
mon  both  to  the  lord  and  his  tenanu.  The 
lord  of  a  mant^  «vas  empowered  to  hold  a 
court,  called  a  court  baron,  where  speedy 
and  effectual  justice  was  administered  to  all 
the  tenants.     This  court  is  said  by  soms 
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aiillKiritfet  to  be  an  iB«€|iaral»le  iD^redieDi 
of  amaoer^  and  that  if  the  numl>er  of  suitor* 
shoold  BO  fail  M  not  to  leave  tufficieat  to 
make  a  j«ry»  or  houia|(e,  that  b,  two  tenants 
'  at  least*  the  tn^or  iuelf  is  lost;  but,  by 
other  authorities*  it  would  seem  that  the 
maaor  itself  may  cootinue  to  exisc,|thoufrh  the 
power  of  holdifiif  a  court  baron  may  be  |^one» 
for  want  of  a  snliicieot  number  of  suitors. 

Thas  copyhold  tenures  are  of  mean  but 
suicieut  descent*  fur  copyholders  were  the  vil- 
leins, who*  by  continuous  encroachments 
upon  their  lords,  established*  at  lenfrth,  a  cus- 
tomary rifrht  to  their  lands,  which  bad  been 
iMid  alMolotely  at  their  lords'  will.  They 
iiuw  call  themselves  tenants  by  copy  of  court 
roll*  because  the  admissions  into  their  lands 
are  entered  on  the  manor  ruUs,  and  the 
copies  of  such  entries  are  witnessed  by  the 
steward.  The  Statute  12  Car.  II.,  c.  24, 
virtually  abolished  tenure  in  villenage,  but 
reaervea  copyholds*  which  is  a  miti^aiion  of 
the  state  of  villeuage ;  for  though  their  persons 
are  enfranchised,  their  lands  remain  subject 
to  the  same  servile  conditions  and  forfeitures 
at  before*  though  these  services  are  almost 
universally  commuted  for  pecuniary  rents. 

The  principles  which  mainlv  support  co« 
pybolds  are :  1st,  that  the  land  be  parcel  of 
and  situate  within  the  manor  under  which 
it  ia  held ;  and  2iid,  that  it  have  lieen  demised 
or  demisable  by  copy  of  court  roll  immemo- 
rlally.  litis  immemorial  custom  is  the  veiy 
life  of  these  tenures.  Some  customs  permit 
the  heir  to  succeed  to  the  lands  on  his  an- 
cestor's death,  when  such  tenures  are  called 
copvholds  of  inheritance ;  and  these  are 
liable  to  relief;;,  escheats*  wardships,  now 
governed  by  1  fFm,  4.*  c.  65*  and  fines  due 
OQ  the  change  of  the  lord  by  death*  or  the 
ckaofpe  of  the  tenant  in  any  way*  or  fur  a 
license  empowering  the  tenant  to  demise,  or 
do  any  other  act  which,  without  such  li- 
cense* would  cause  a  forfeiture.  These  fines 
are  sometimes  arbitrary,  and  in  other  ma- 
nors fixed  by  custom,  but  at  all  events  they 
roust  not  exceed  two  years'  improved  value 
of  the  lands*  without  deduction  of  land 
tax ;  others  are  only  enjoyed  for  life,  which 
are  subject  to  fealty,  and  services  usuaJly 
rendered  in  rents.  Both  species  of  copy- 
liolds  are  liable  to  heriots  (a  Danish  custom, 
whose  origin  is  merely  conjectural).  A 
beriot  is  the  render  of  the  best  beast  or 
other  personal  chattel  (according  to  the 
particular  custom)  to  the  lord  on  his  te- 
nant's death.  They  are  usually  divided  into 
two  sorts :— >heriot-#«rvic«and  heriot-ctr#/Qfii; 
the  former  is  due  upon  a  special  reservation 
in  a  lease  of  lands,  which  is*  in  effect*  a 
rent ;  the  latter  arises  from  no  special  reser- 
vation* but  entirely  depends  upon  custom. 

PriviUged  vtllenage,  sometimes  called  oiY- 
lein'SQcwe,  is  such  lands  as  have  been  held 
of  the  Qrown  from  the  Conquest.  This  is 
an  exalted  species  of  copyhold*  held  accor- 
ding to  custom*  and  not  according  to  the 
mere  will  of  the  lord.  It  is  still  subsisting 
ttoder  the  naoie  of  tenure  in  ancient  deineine. 


which  cootiated  of  those  lands  or  manors 
that  appeared  in  Domesday  Uook,  to  have 
been  actually  in  the  pos«ession  of  the  Crown 
in  the  reign  of  £dward  the  Oonfes^jor  or 
William  the  Conijueror.  These  tenants, 
although  their  services  were  of  a  base  origi- 
nal* were  esteemed  highly  privileged  vilieinA, 
for  they  could  not  be  compelled  to  relinciuish 
their  lands  at  the  will  of  their  superior*  et 
idea  dteumiur  Hberi,  They  had  alio  a  pecu- 
liar court  of  their  own,  in  which  to  contest 
their  rights.  This  tenure  was  not  abolished 
by  the  12  Car.  II.,  c.  24. 

Tenure  in  ancieut  demesne  are  of  three 
kinds  :^ 

1.  Tenures  in  ancient  demesne  (properly 
so  called),  wliirh  is  a  free  holding  by  grant 
from  the  Crown.  The  tenants  are  bound, 
in  respect  of  their  lands,  to  perform  some 
of  the  better  sort  of  certain  villein  service.^* 
which  are  now  commuted  into  money  rents. 

2.  Privileged  copyholds,  customary  free- 
holds* or  free  copyholds*  are  held  of  a  manor* 
which  is  ancient  demesne*  according  to  the 
custom  of  the  manor,  but  not  at  the  lord's 
will.  These  lands  are  in  fact  copyholds,  and 
therefore  the  term  customary  freeholds  is  not 
strictly  correct;  for  alihough  the  tenants 
have  an  interest  nearly  as  good  as  freehold* 
yet  they  have  not  a  freehold  interest. 

3.  Copyholds  of  base  tenure  are  lands  of 
a  manor*  which  is  ancient  demesne*  but  held 
merely  at  the  lord's  will. 

The.  old  Saxon  ecclesiastical  tenures* 
which  were  continued  under  the  JNorman 
Revolution*  are  the  two  following  :— 

1.  FrankalmQign  [libera  eleemofyna,  or 
free  alms]*  by  which  religious  corporations 
and  their  successors  for  ever  hold  lands  of 
the  donor*  ivithout  any  service  other  than 
the  praying  for  the  souls  of  the  donor  and 
his  heirs.  Such  tenants,  however,  had  to 
discharge  the  irinoda  neceuiiai,  t.  e.,  repair- 
ing the  highways*  building  castles,  and 
repelling  invasions ;  but  this  was  for  the 
most  part  voluntary,  as  the  lord  had  no 
other  remedy  for  non-performance  but  by 
complaint  to  the  ordinary  or  visitor.  A  lay 
person  cannot  be  a  tenant  \n  frankalmoign. 
The  ancient  monasteries  and  religious  houses 
'  held  their  land  by  this  tenure,  and  so  do  a 
great  many  ecclesiastical  and  eleemosynary 
foundations  at  the  present  day ;  but  the 
service  of  praying  for  the  souls  of  the  donors 
has  been  discontinued,  and  other  services 
introduced  more  conformable  to  the  doc- 
trines of  the  established  Church  of  England. 

2.  Tenure  iff  divine  service,  to  which  is  an- 
nexed some  special  divine  service,  as,  to  sing 
so  many  masses,  to  distribute  a  certain  sum 
in  alms*  &c.,  which  were  contradistinguished 
irom/yee  alms ;  for  if  unperformed*  the  lord 
can  distrain  without  complaining  totbe  visitor. 

The  statute  12  Car,  II,,  c.  24,  excepts 
these  spiritual  tenures  from  abolition*  so 
that  many  are  now  subsisting*  but  onlv  the 
Crown  can  create  them  in  the  present  day. 

The  feudal  system  then  consolidated  our 
English  tenures*  and  preserved  the  rights  of 
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property  daring  the  cfaivalroas  a^^s.  This 
system,  in  or<fer  that  its  beneficial  effects 
might  be  seen,  ought  to  be  compared  with 
the  state  of  society  preceding  it,  and  not 
with  the  commercial  ciyilization  of  modem 
times.  The  great  cause  of  feudality  was  the 
feeble  administration  of  that  vast  and  barbar- 
ous empire,  which  was  jumbled  together  by 
the  children  of  Charlemagne.  It  was  the 
confusion  and  anarchy  arising  from  this 
overgrown  and  disconnected  military  alliance, 
which  required  the  bands  and  fetters  of  the 
feudal  tenure  to  bind  in  mutual  dependence, 
so  as  t6  enforce  the  common  ri^ts  and  duties 
of  social  intercourse.  It  resisted  the  ambiti- 
ous aim  of  universal  despotism,  and  fostered, 
even  in  its  slavish  ceremonies,  the  notions  of 
commercial  liberty.  History  tells  ns  that  the 
feudal  policy  protected  from  the  iron  hand 
of  the  warrior,  the  sacred  institutions  of  dvil 
freedom;  that  it  restrained  the  desolating 
tyranny  of  the  Conqueror,  by  interposing 
the  barriers  of  a  free  and  brave  nobilitv,  as 
an  invincible  protection  to  a  poor  and  disor- 
ganised people.  The  spirit  of  liberty,  and 
the  notions  of  private  right  can  be  distinctly 
traced  in  the  hmtted  services  of  the  vassal ; 
the  mutual  obligaHons  between  the  lord  and 
his  tenant ;  the  consent  required  in  order  to 
effect  legislative  changes;  and,  above  all,  in 
that  security  which  the  people  experienced 
in  the  administration  of  justice  by  their 
peers.  Feudality  was  also  a  school  oi  moral 
discipline.  The  dissolution  of  the  Roman 
empire  fostered  the  vices  of  falsehood, 
treachery,  and  ingratitude.  Now  the  very 
essence  of  the  feudal  tenure  was  destructive 
of  every  eolation  of  faith,  which  was  severely 
and  promptly  avenged,  and  branded  by 
universal  infomy.  And  the  trial  by  peers 
was  peculiarly  calculated  to  promote  a 
keener  feeling,  a  quicker  perception  of  mo- 
ral and  legal  obligations.  But  since  private 
wars  were  perpetuated  by  these  institutions, 
they  did  not  promote  the  peace  and  good 
order  of  society.  The  feudal  system  was, 
therefore,  adverse  to  the  accumulation  of 
wealth,  and  the  improvements  of  those 
peaceful  arts  which  mitigate  the  evils  and 
abridge  the  labours  of  mankind. 

When  the  feudal  baron  first  raised  his 
banner,  he  lived  amidst  his  vassals ;  he  was 
their  patron  and  defended  them ;  but  at 
length,  by  the  various  changes  of  property, 
and  the  centralization  of  a  parliament,  the 
baron  became  separated  from  his  depen- 
dents, his  protection  became  more  fictitious 
than  real;  voluntary  associations  of  the 
people  were  formed,  and  thus  the  force  of 
the  feudal  connection  became  wesJcened. 

The  peaceful  art  of  agriculture,  and  the 
Roman  jurisprndence,  preserved  to  us  by 
the  pandects  of  Justinian,  which  were  disco- 
vered m  1130,  effected  the  personai  and 
citii  capacities  of  the  people;  for  lliey  began 
to  erect  corporations,  endowed  with  privi- 
leges and  separate  mnnicipal  government. 
Hence  the  tyranny  of  the  barons  was  op- 
posed, and'  their  violent  -system  of  ruling 
broken  down.    At  leftgth,  commerce  arose. 


and  the  efforts  of  niao  expanded  to  Its  Bra^ 
power.  Commerce,  even  from  its  dami  to 
the  present  moment,  has  worked  woadtn 
througliout  this  peopled  gUjhe.  It  has 
embellished  the  aroeDitiet  of  oor  soeiil 
being,  it  has  ameliorated  the  coaditmi  ni 
the  people,  it  has  elevated  the  tfigahy  tl 
intellect,  it  has  liberalised  the  nanoen  of 
mankind.  The  history  of  commeive  tieBs 
with  records  of  these  beneficent  teadeacia. 
The  information  gained  by  foreign  iattr- 
eourse  created  new  thoughts,  and  kxary 
demanded  new  food,  new  pleasarea»  A  new 
agent  was  tbos  evoked,  and  trade  was  tie 
great  function  of  correspondence.  It  db* 
placed  physical  strength.  It  created  mesul 
competition,  and  science  went  faita  lb 
ascendant.  The  fetters  of  feudaltsoi  wire 
unloosed,  and  its  v»t  inflaenre  was  tf  ss 
end,  though  some  of  its  elements  yet  rtoHia 
in  a  very  modified  state,  ia  the  laws  of  ret) 
property.  But  while  we  enlo|^ise  eoamertf, 
there  is  one  evil  that  we  are  in  daa^r  of 
falling  into.  We  must  beware  of  igMng 
in  the  market  all  the  arU  and  sdencei,  cbe 
inUllectnat  and  moral  attribote^  as  well  as 
the  produce  of  manufacture  and  agricaltarc 
We  most  be  cautions  not  to  plunge  onnelvei 
altogether  into  the  intoxicating  and  vktse- 
destroying  waters  of  avarice  I 

*'  The  feudal  customs,*'  said  Lord  Ksnc^ 
'*  ought  to  be  the  study  of  every  man  who 
proposes  to  reap  instruction  from  the  Ms- 
tory  of  modem  Bnropean  nations ;  bccsme 
among  these  nations  public  transactioas,  aot 
less  than  private  property,  were,  some  ceo- 
turies  ago,  regulated  by  the  feudal  syHes. 
Sovereiirns  formeriy  were  many  of  them  too- 
nected  by  the  relation  of  superior  and  fSsasL 
The  King  of  England,  for  ezaosple,  by  tlie 
feudal  tenure,  held  of  the  French  King  nmf 
fair  provinces.  The  King  of  .Scothuid,  ia 
the  same  manner,  held  many  lands  of  Ifce 
English  king.  The  controversies  aaosir 
these  princes  were  generally  ieadal;  sad 
without  a  thorough  knowledge  of  the  Mil 
system,  one  must  be  ever  at  a  loss  in  fonung 
any  accurate  notion  of  such  cootrsfefsies, 
or  in  applying  to  them  the  standard  of  rigbt 
and  wrong." 

An  endeavour  has  been  made  to  skeCco, 
briefly  but  clearly,  the  effects  of  the  kM 
system  upon  the  tenures  of  property.  The 
modern  freehold  and  copyhold  tenures  were 
severally  derived  in  this  way,  Froai  ibe 
military  tenures,  which  were  parcelled  art 
among  the  martial  followers  of  the  cMe( 
and  dedicated  to  arms  and  ambitioo,  ssd 
also  from  the  free  socage  tenures,  have  pro- 
ceeded the  freeholds  of  the  present  <% ; 
while  from  the  villenagc  tenures,  wfcidi 
attached  the  tenants  to  the  soil,  rather  t? 
the  chain  of  slavery  than  by  the  ^w^ 
tenure,  the  copykoldt  were  ieriwd.  *» 
main  distinction  between  these  two  species 
of  tenure  is  this  :— 

Freehold  ]»roperty  is  held  indeneodeatfy, 
while  copyhold  is  held  by  the  wtU  of  mnd^ 
superior  lord,  which  will  is  reg«tated  scosr- 
ding  to  custom. 
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Tbe  retslt»  tlMa,  of  ikw  iMbJccl  mty  b«  tbaa  ttbuterixtd  :^ 


Lat  Tmiurb8» 


1.  Kninlit  aervioe  prop^f,  or  te- 
Dure  in  chivalry. 


1.  Frahk  tuieneal  or^ 
freebokl. 


1.    Military  tenures   (abolislied, 
ercept  irrand  serjeaBty,  and  re-  -^  o   /i—    i      i 
dace\d  to  free  8o6agt  tenure.).    |  2.  Grandaefjeamy, 

^3.  Comaf^e. 


1>«  VflleiMge. 


1.  Peth  aeijeanty. 
2.  P^ec  80ca«c  or  plough  ser.^  g.  Teo^inlmi^e. 

3.  Gmvatkiad. 

1 .  Pore  ytllenage  (wbeare  copy- 
holds at  the  lord's  (noittinal) 
will,  wbicb  is  regulated  aceor- 
diog  to  eustoiu), 

'•S'Mr.'SeTS:"  n.  Teanre  ia  .acieot  de«e«e. 


tenures  in  ancient  demesne, 
which  is  an  exalted  species  of  ^ 
cupyhotd,  held  according  to 
custom,  and  not  according  to 
the  lord's  will),  and  is  of  threo 
L     kidds^ 


2.  rrivHeged  copyholds,  custom- 
ary freeholds^  or  free  copy* 
holds. 

3.  Copyholds  of  base  tenure. 


Spiritoal  TiMrRM. 
1.  Frankalmoign^  or  free  alms.         |        2.  Tenure  by  divine  service. 


TERCE,  thirds;  dower.    Scotch  Word. 

*TBRMOR,  he  that  holds  lands  or  tenements 
for  a  )(iven  number  of  years  or  for  life. 

T£RMS,  the  times  during  which  the  superior 
eonrts  at  Westminster  are  open  to  all  that 
complain  of  wrong,  or  seek  their  right  by 
courie  of  law. 

There  are  four  terms  in  each  year,  Hilary, 
Easter,  Trinity,  and  Michaelmas,  which  are 
fixed  as  follows :  Hilary  Term  begins  on  the 
lllh  and  ends  on  the  31st  January;  Easter 
Term  itegins  on  the  I5th  April  and  ends  on 
«1ie  8th  of  May ;  Trinity  Term  begins  on 
Che  22nd  of  May  and  ends  on  the  12th 
#une ;  and  Michaelmas  Term  begins  on  the 
2nd  and  ends  on  the  25th  of  November.  1 1 
Geo.  IV.  and  1  Wm.  IV.,  c.  /O.  §  6,  and  1 
Wm.  IV.,  e.  3,  §  3.  R  a  term  end  on  a  Hun- 
day,  according  to  these  acts,  Monday  shall  be 
ttilcen  to  be  the  last  day.  There  is  no  prO" 
vision  when  the  first  day  of  term  begins  on 
a  Sunday,  and  though  no  judicial  act  can 
he  done  till  the  following  day,  Sunday  will 
perhaps  be  considered  the  first  day  of  term 
for  purposes  of  computation. 

Hilary  and  Trinity  Terms,  are  called  issu- 

•  able  terms;  because  in  them  the  issues  are 

joined,  and  the  records  made  up  for  trial  at 

the  Lent  and  Summer  assises :  Easter  and 

lAlcfaaelmas  are  the  non-issuable  terms. 

Our  university  terms  are  different  from 
the  law  terms. 

TERMS  FOR  YEARS.  An  estate  for  years 
ie  where  lands  are  granted  for  a  term  of 
years,  agreed  upon  by  the  parties^  and  if 
the  agreemeot  be  for  half  or  quarter  of  a 


vear,  or  even  for  a  shorter  duration*  tlie 
boMer  will  be  called  a  tenant  for  years,  for 
a  year  is  the  shortest  period  of  which  the 
law  will,  in  this  case,  take  notice. 

This  estate  is  denominated  a  term,  because 
its  duration  is  absolutely  defined.  An  estate 
for  years  relates  onlv  to  tbeoos^e^fibtt  and 
not  the  seirtu  of  the  laud.  The  law  calls  it 
a  Chattel  interest,  which  descends  to  the 
executor.  It  is  not  a  freehold  though  It  be 
for  one  thousand  years.  Hence,  if  it  be  wished 
that  A.  should  enjoy  certain  property  while 
he  lives,  it  should  be  ascertained  whether  it 
is  intended  that  A.'s  estate  should  have  the 
qualities  of  a  freehold  or  not,  if  it  be,  the 
estate  should  be  limited  to  A.  and  his  assigns 
dwrug  his  life,  but  if  not,  it  should  then  be 
limited  to  A.  and  his  assigns  for  a  certain 
number  of  yean,  if  the  said  A.  thttli  to  long^ 
live.  In  the  former  case,  A.  would  have  a 
freehold,  in  the  latter,  only  a  chattel  interest. 
The  word  *'  term"  signifies  the  estate  itself, 
which  is  granted,  and  not  merely  the  period 
of  its  duration ;  the  term,  therefore,  may  ex- 
pire, during  the  continuance  of  the  time,  by 
suirender  or  forfeiture. 

The  bare  grant  or  agreement  doel  not  vest 
a  complete  estate  for  tend  of  years  in  the 
grantee,  but  only  gives  him  a  right  of  entry 
on  the  lands,  cail^  his  interest  in  the  term, 
or  interetse  termini,  which  is  an  execotory 
interest,  and  may  be  granted  over,  assigned, 
or  releasefl.  When  the  grantee  has  actually 
entered,  the  estate  is  then,  and  not  before, 
completely  vestied  in  him. 

The  incidents  to  thb  estate  are  the  follow- 
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in^:  I.  The  tenant  is  entitled  to  the  same 
estovers  as  a  tenant  for  life,  unless  restrained 
by  special  af^reeinent.    2.  He  cannot  com- 
mit ivaste.    3.  He  is  entitled  to  emblements 
where  the  term  for  years  depends  upon  an 
uncertainty.    4.  His  estate  is  subject  to  all 
kinds  of  debts.    5.  He  may  assign  his  whole 
interest  in  the  estate,  or  underlease  a  part 
of  it,  unless  restrained  by  covenant.    A  sur- 
render may  either  be  by  deed  duly  executed, 
or  it  may  arise  by  operation  of  law,  as  the 
acceptance  of  another  interest  incompatible 
with  the  first.    If  the  tenant  have  under- 
leased, he  cannot  by  surrenderinc^  his  original 
lease  destroy  the  underlease,  for  it  would  be 
positively  unjust  to  frustrate  his  own  grant. 
But  if  the  original  lease  be  rendered  void, 
by  breach  of  any  of  its  conditions,  or  an 
entry  be  made  in  consequence    of    such 
breach,  the  underlease  will  then  be  defea- 
ted, otherwise  the  original  grantee  might,  by 
granting  an  underlease,  deprive  the  original 
grantor  of  the  benefit  of  the  conditions  con* 
tained  in  his  grant.    6.  When  the  term  for 
years  vests  in  the  person  who  is  seized  of 
the  freehold,  by  which  there  is  an  union  of 
the  two  interests  in  tlie  same  person  at  the 
same  time,  and  there    is   no    intervening 
estate  (unless  it  tie  an  inUreue  termini)  be- 
tween the  term  and  the  freehold,  the  term 
merges  in  the  freehold  and  becomes  extinct. 
7.  The  estate  is  forfeited  by  the  tenant  at- 
tempting to  create  a  greater  interest  than  be 
has. 

By  8  &  9  Vict.,  c.  112,  every  satufied 
terui  which,  on  the  31  st  December,  1845, 
either  by  express  declaration  or  by  con- 
struction of  law,  was  attendant  on  the  in- 
heritance, absolutely  ceased :  so  has  every 
term  which  has  been  satisfied  since  that  day, 
and  which,  either  by  express  declaration  or 
by  construction  of  law,  has  since  that  day 
become  attendant  on  the  inheritance ;  and  so 
will  cease  every  term  which  shall  hereafter 
be  satisfied,  and  so  become  attendant  on 
the  inheritance.    With  this  only  exception, 
that  every  term  which  was  so  attendant 
'    by  express  declaration  on  the  3lst  Decem- 
ber, 1845,  is  to  afford  to  every  person  the 
same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  would  have  afforded  to  him 
had  it  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with  afier  the  3 1st 
December,  1845. 
Terminna  annorum  cerius  debet  eue  et  dHer^ 
ninatui,     Co.  Lit.  45.— (A  term  of  years 
ought  to  be  certain  and  determinate.) 
Terminua  et  feodum  non  posaunt  conHBre  iimul 
in  und  eddemque  persond.    Plow.  29.-KThe 
term  and  the  fee  cannot  both  be  in  one  and 
the  same  person  at  the  same  time.) 
TERRA,  arable  land. 
TERRA  AFFIRMATA,  land  let  to  farm. 
TERRA  BOSCALIS,  woody  land. 
TERRA  CULTA,  cultivated  land. 
TERRA  DEBILIS,  weak  or  barren  land. 
TERRA  DOMINICA  or  INDOMINJCALA, 
the  demesne  land  of  a  manor. 


Terra  et  tenementa  dehttorit  regie  ad  f  voscaa- 
que  manus  quocunque  tituls  devenerunt,  p^ 
delitum  regie  inceptum,  regi  tenentur,  si  aaa 
aliunde  tntis/acere  paesit.  2  Inst.  19.— (The 
lands  and  tenements  of  the  king's  debtor,  by 
whatever  title  or  into  whatever  hands  ttiey 
may  come  after  the  contracting  of  the  debt, 
are  bound  to  the  king  if  he  cannot  be  satis- 
fied in  any  other  manner.) 

Terra  manem  vacua  occupaati  comeediiur,  I 
Sid.  347. — (Land  lying  unoccupied  is  givea 
to  any  occupant.) 

Terra  ateriiia,  ex  ri  termini,  est  terra  m/heeundM, 
nullum ferenafruetum.  2  Inst.  665. — (Sterile 
land  is  by  force  of  the  term  barren,  bearing 
no  fruit.) 

7>rra  traneit  cum  onere.  Co.  Lit  231. — (Laod 
passes  with  its  incumbrance.) 

TERRA  EX(JULTABILIS,  land  which  may 
be  ploughed. 

TERRA  EXTENDENDA.  a  «vrit  addressed  to 
an  escheator,  &c.,  that  he  inqaire  and  find 
out  tlie  true  yearly  value  of  any  land,  &e., 
by  the  oath  of  twelve  men,  and  to  certify 
the  extent  into  the  Chancery.  Rei^,  if 
H^rita  293. 

terra'  FRUSCA,  or  FRI8CA,  fresh  land, 
not  lately  ploughed. 

TERRA  HYDALA,  land  subject  to  the  pay- 
ment of  hydage. 

TERRA  LUCRABILIS,  land  gained  from  the 
sea  or  enclosed  out  of  a  waste. 

TERRA  NORMANORUM,  land  held  by  a 
Norman. 

TERRA  NOVA,  land  newly  converted  from 
wood  ground  to  arable. 

TERRA  PUTURA,  land  in  forests,  lield  by 
the  tenure  of  furnishing  food  to  the  keepers 
therein. 

TERRA  SABULOSA,  gravelly  or  sandy 
ground. 

TERRA  TESTAMENTALIS,  gavelkind  land, 
being  disposable  by  wilt. 

TERRA  VESTITA,  land  sown  with  com. 

TERRA  WAINABILIS.  tUlable  land. 

TERRA  WARENNATA,  land  that  has  the 
liberty  of  free  warren. 

TERRAGES,  an  exemption  from  all  oncertais 
services. 

TERRARIUS,  a  landholder. 

TERRE-TENANT,  TOBTENANT.  be  who  is 
intheactualpossessioaandenjovmentofland. 

TERRIER,  or  TERRAR,  a  register  or  survey 
of  lands. 

TERRIS  BONIS  ET  CATALLIS  REHA- 
BENDISFOSTPURGATIONEM,  a  writ 
for  a  clerk  to  recover  his  lands,  goods,  and 
chattels,  formerly  seized,  after  he  bad  cleared 
himself  of  the  felony  of  which  he  was  ac- 
cused, and  delivered  to  his  ordinary  to  be 
pursed.     Reg.  Orig,  68. 

TERRIS  ET  CATALLIS  TENTIS  ULTRA 
DEBITUM  LEVATUM,  a  judicial  writ  for 
the  restoring  of  lands  or  goods  to  a  debtor 
that  is  distrained  above  the  amount  of  the 
debt.  Reg,  Judie.  38. 

TERRIS  LIBERANDIS,  a  writ  that  lay  for  s 
man  convicted  by  attaint,  to  bring  the  record 
and  process  before  the  kiog«  and  take  a  fine 
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'  for  bis  imprisoounnty  and  iben  to  deliver  to 
hitn  his  lands  and  tenements  again,  And  re* 
lease  bim  of  tbe  strip  ami  waste.  He^,  Orig, 
232;  also,  H  was  a  writ  for  tbe  delivery  of 
lands  to  tbe  beir,  after  bomaiire  and  relief 
psrrformed,  or  upon  securitv  taken  tbat  he 
should  perform  ibem.  Ihid,  293. 
TERRITORY  OF  A  JUDGB,  tbe  extent  of  a 

Judge's  Jurisdiction, 
TEST,  to  hrin^  one  to  a  trial  and  exaniinatiun. 
TEST  ACn\  26  Car.  11.,  c.  2,  by  wblch  it  was 
provided  that  all  persons  hnvinir  any  offices, 
civil  or  military  (mtb  Ibe  exception  of  some 
few  of  an  inferior  kind),  or  receivitii;  pay 

.  from  the  Crown,  or  boldiusf  a  place  of  tru<t 
under  it,  should  take  tbe  oaths  of  alle/^iance 

*  and  supremacy,  and  subscribe  a  declaration 
•gainst  transuhsiantiation,  and  also  receive 
ibe.  Sacrament  of  the  Lord's  Supper  accord- 
\nf^  to  tbe  usaj^  of  the  (Church  of  England. 
The  provisions  of.  the  Test  Act  were  after- 

.  wards  extendi  by  1  Geo.  L,  st.  2,  c.  13 ; 
2  Geo.  II.,  C.31 ;  and  9 Geo.  II. ,  c.26.  Tbe 
Test  Aet  was  abolished  b?  9  Geo.  IV.,  c.  17« 

TESTA  D£  NEVIL,  an  ancient  document  in 
two  volumes,  in  tbe  custody  of  the  Queen's 
Remembrancer  in  the  Exchequer,  more  pro- 
perly called  Lilter  Feodarum. 

These  books  contain  principally  accounts 
( I )  of  fees  bolden  either  immediately  of  tbe 
kin^,  or  of  others  who  held  of  the  king  in 

.  capitf,  and  if  alienated  whether  tbe  owners 
were  infeoffed  a6  nniiquo  or  de  novo,  and 
also  fees  bolden  in  frankalmoigne,  with  the 
values  thereof   respectively ;   (2)    of   scr- 

,  jeanties  bolden  of  the  kin^,  distinguishing 
such  as  were  rented  or  alienated,  with  the 
values  of  the  same ;  (3)  of  widows  and 
heiresses  of  tenants  in  cnpite^  whose  mar- 
riages were  in  the  gift  of  tbe  king,  with  the 
values  of  tbeir  lands;  (4)  of  churches  in 
ibe  gift  of  the  king,  and  in  whose  bands 
they  were;  (6)  of  escheats,  as  well  of  the 
lands  of  Normans  as  others,  in  whose  bands 
ibe  same  were,  and  by  what  services  holden ; 
(6)  of  tbe  aroouot  of  tbe  sums  paid  for  scu- 
isge  and  aid,  &c.,  by  each  tenant. 

These  volumes  were  printed  in  1 807,  under 
ibe  authority  of  the  commissioners  of  the 
records  of  the  realm. 

TESTAMENT,  a  disposition  of  personal  pro- 
perty to  take  place  after  the  owner's  decease, 
according  to  his  desire  and  direction. 

Teitmmettta,  eum  duo  inter  se  pugnantia  re^ 
periuntur,  ultimum  ralum  ett :  sic  est^  cum 
duo  inter  te  pugnantia  reperiuntur  in  eodem 
ttitamento,  Co.  Lit.  112. — (When  two 
conflicting  wills  are  found,  tbe  laj>t  prevails  : 

.  so  it  is  w£:n  two  conflicting  clauses  occur  in 
ibe  same  will.) 

Teit^menta  htii^imum  interprelationem  habere 
debent,  Jenk.  Cent.  81. — (WilU  ought  to 
have  the  broadest  interpretation.) 

^TESTAMENTARY,  given  by  will;  contained 
in  a  will. 

TESTAMENTARY  CAUSES,  proceedings 
in  tbe  ecclesuutical  courts  relating  to  the 
validity  of  wills  of  personal  property,  over 
which  they  have  exclusive  jurisdiction. 


TESTAMENTARY  GUARDIAN,  one  ap- 
pointed by  a  father's  will  over  his  own  child. 
See  Guardian. 

Teitamentum,  i.  e.,  teetatio  mentis,  facta  nui/o 
prasente  metu  pericuO,  sed  cogitatione  mor-, 
talitatii.  Co.  Lit.  322.— (A  will,  tbat  is,  the 
witnessing  of  tbe  mind,  made  nnder  no  present 
fear  of  danger,  but  in  expectancy  of  death.)  . 

Tcitamentum  omne  mprte  consummatum.  Ibid. 
— (Every  will  is  perfected  by  death.) 

TESTATE,  having  made  a  will. 

TESTATION,  witness,  evidence. 

TESTATOR,  he  who  makes  a  will  or  testa- 
ment. 

Testattnris  ultima  voluntas  est  perimplenda 
secundum  verttm  intentionem  suam.  Ibid. 
— (The  last  will  of  a  testator  is  to  be  ful- 
filled according  to  bis  real  intention.) 

TESTATRIX,  a  woman  who  leaves  a  will. 

TESTATUM  WRIT,  a  process  of  execution 
which  is  issued  into  a  different  county  than 
tbat  in  which  the  venue  was  laid  in  the  de- 
claration {  it  must  be  founded  on  a  writ 
ejusdem  generis,  issued  into  the  county  of 
tbe  venue,  and  returned  nulla  bona,  &c. 

TESTE,  tbe  witnessing  part  of  a  writ  or  other 
proceeding. 

Testes  qui  postulat  debet  dare  eis  sumptus  com^ 
petentes,  Reg.  Jur.  Civ. — (Whosoever  de- 
mands witnesses,  must  find  them  in  competent 
provision.) 

Tettibus  deponentibus  in  pari  numero  digniori^ 
bus  est  credendum,  4  Inst.  279. — (Where 
tbe  number  of  witnesses  is  equal  on  both 
bidesy  the  more  worthy  are  to  be  believed.) 

Tesfimonia  ponderanda  sunt,  non  numeranda,^^ 
(Evidenre/is  weight,  not  enumerated.) 

TES'IIMOIGNES,  witnesses. 

TESTIMONIAL,  a  writing  produced  by  a 
person  as  an  evidence  for  himself. 

TESTIMONY,  evidence  given;  proof  by  a 
witness.    See  Perpbtuatino  Tbstiuont. 

Testis  de  visu  pretpcmderat  aliis.  4  Inst.  279. 
— (An  eye-witness  is  preferred  to  others.) 

Testis  lupanaris  suffieit  ad  factum  in  htpanari. 
Moor,  817*— (A  strumpet  is  a  sufficient  wit- 
ness to  a  (act  committed  in  a  brothel.) 

Testis  nemo  in  sud  causd  esse  potest,  Reg.  Jur. 
Civ.— (No  one  can  be  a  witness  in  bis  own 
cause.) 

Testis  oculatus  unus  plus  imlet  quam  auriti 
decern,  4  Inst.  279. — (One  eye-witness  is 
worth  more  than  ten  ear-witnesses.) 

Testis  should  be  ahle  to  say  from  bis  heart, 
flofi  Slim  doctus  nee  instructus  nee  euro  de 
victorid,  modo  ministretur  justitia.  Ibid  .-—(A 
witness  should  be  aide  to  say  from  bis  heart, 
I  am. not  taught  nor  instructed,  neither  do  I 
care  concerning  the  success,  only  that  justice 
be  administered.) 

Testium  numerus  si  non  adjiciiur,  duo  sujiciunt. 
Ibid. — (If  tbe  number  of  witnesses  is  not 
added,  two  suffice.) 

Testmoignes  ne  poeni  testifie  U  negatioe,  mes 
V affirmative.  Ibid.— (Witnesses  cannut  wit- 
ness to  a  negative,  they  must  witness  to  an 
affirmative.) 

THAMES  WATERMEN.  By  7  &  8  Geo.  IV., 
c.  7^>  the  watermen,  wberrymen,  and  tighter* 
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ho4j  tor^tnnu,  ta  Ue  frecm^v  and 
Uea  wikereof  is  tettH,  Mt>>cct  t* 
cxr«f(k3es,  tiM  ezdoaif e  rii;bt  of  Mvifstiii^ 
tikat  rif  er  for  hire. 

THAN  AGE  OF  THE  KrNG.acma»  port  of 
ikt  kiai^t  taod  of  prop<nr»  of  vkicli  tli« 
ruler  or  xovemor  vat  raljed  tliaar.    Cmttii, 

THANE  Uhefm^  :i%x^  a  lerraotj,  aa  Aa^lo 
Saxoo  aobieaan;  aa  oU  title  of  koxMwr, 
peHiapt  eqoiTaieat  to  baron.  There  were 
two  orders  of  tliaacfl,  tlie  k\nf%  Uiaocs  and 
tkc  ordinary  tbaoes.  >ooa  after  the  Co»- 
qoeft  tbif  name  was  dtia««d. 

THANELANDS,  nich  lands  as  wera  franted 
by  charter  of  the  baxoo  kmzt  to  their  ihanes 
with  all  imamaiUei,  except  the  itimtda  jie- 
eeuit^,    Cviteli, 

THANESHIP,  the  offiee  and  dimity  of  a 
thaae;  the  leieiuory  of  a  thane. 

THEATRES.  The  act  f or  rmilatuir  tfaeaira 
is  the  6  &  7  Vict.,  c.  68. 

THEFT,  larreny :  which  see. 

THEFT-BOTE  [tket/.  Sax.,  thief,  aad  hHe, 
compensation],  coaipouodiof  a  fcloay.  See 
CoMPOUvpuro. 

7%^^of e  erf  ememdafmrti  eapta,  time  eomriden- 
Itone  cmi^g  dommd  reg%$,  3  JasU  I34.*< 
CTheftbote  is  the  payin/(  noney  to  hare  ^oods 
stoka  from  yoo  returned,  mihoot  hariog 
any  respect  for  poUic  jastice.) 

THELLUSON'S  ACT,  39  &  40  Oeo;  HI., 
e.  98.    See  Accvm  ixLATioif. 

THELONIU3J,  an  abolisheil  writ  for  dtiaens 
or  barfasses  to  assert  their  right  to  exemp- 
tioD  from  toll.    F.N.  £.226. 

THELONMANNUS,  the  toll  maa  or  officer 
who  receives  toll. 

THELONiO  RATJONABIU  HABENDO,  a 
writ  that  formerly  lay  for  him  that  had  any 
part  of  the  kinir's  demesne  in  fee  farm,  to 
fioof er  reasonable  toU  of  the  kinj(*s  tenants 
there*  if  his  demesne  bail  been  accustomed 
to  be  tolled.    lUr.  Or\g.  87. 

THEM  or  THEME,  the  rif(ht  of  having  all  the 
geoeraUoa  of  rilleins,  with  their  salts  and 
cattle.    Termer  4$  Lep, 

THEMMAGIUM,  a  duty  or  acknowledgement 
paid  by  mferior  tenants  in  respect  of  theme 
or  tenm.    Cowelt, 

THEO0EN»an  under-thane ;  ahusbaQdman 
or  inferior  tenant. 

THEOWES  or  THEWS,  slares,  captives,  or 
bondmen, 

THESAURUS,  THESAURIUM,  the  trea- 
sury. 
Tkuawrtu  eompM  dfmmo  regi,  et  ntm  domino 
Mertaiii^  ntsi  git  per  verba  tpedaKa,    Fitz. 
Corone,  281.-*(A  treasure  belooKs  to  the 
Kinpr,  and  not  to  the  lord  of  a  liberty,  uidess  it 
be  thromch  special  words.) 
Tkeeaurut  iwvenius  eet  vetue  ditponHo  peamia, 
^c,  cujus  non  extat  modo  memoria^  adeo  ut 
jam  dommum  non  kabeai.    3  Inst.  132.** 
(Treasure-trore  is  an  ancient  hidinff  of  money, 
of  which  no  recollection  exists,  so  that  it 
notv  has  no  owoer.) 
TleraariM  non  competU  regi^  niai  guando  nemo 
icU  qui  tdfscondit  thetairum,    lbtd.<^(Trea- 


isthehoadaf 
THESAt  BUS  1N%'E\TU^. 
THESMOTHETE  5 

a  law  eivvr. 
THBTHINGA,  a  Hihbir. 
THIGSTERS,  a  sort  of 
THINGS,  the  sab^ecta  mi 

thmjfi 

sooal, 
THINGUS,  a 


THIRDBOROUGO, 

TUIRDINGS,   ift 
nowiai^oa  the 
ahcriot  OB  thedcaikof 
the  flaaaor  of  Tvte  la 

THIRD-NIGUT.AWN-mXDB  [j 
imm  keemeey    By  the 
Ibe  CoBftnaor,  if  aay  aaasi  kf  a 
manimi,  hewascaBed  a 
hinde,  for  whom  hia  hast  i 
he  committed  aoyoffnee. 
fomum-nixht,  or  VKSlh  (m^kmamm\ 
reckoned  a  straa^er ;  the 
aii^afpicatf  and  the  cUid  aiigk^  as 
hinde,  a  domotic    Brmet.  L  3. 

THIRD  PENNY.  See  Dkkakivs  Tsvnrs 
CoMrrATUS. 

THIRLAGE,  a  territiideoru 
by  which  the  possessor  af 
bound  to  carry  hla  ktuq  to  a  eertaui  an!  is 
be  groond,  for  whM  he  ia  b— nd  to  pay  s 
portion  of  the  iooror  meal,  varpia^  frnm  s 
thirtieth  to  a  twelfth  {wrt.  wUch  ia  Senaed 
mnltore.  This  serntade  ia  mmv  cost- 
mnted  for  an  anaval  payraeat  ia  giaia,  by 
39  Geo.  HI.,  c.  65. 

THISTLE  TAKE.  It  waa  a  cmtoa  wiihia 
the  manor  of  Haltoa,  in  Chester,  thai  if,  ia 
drivinfi^  beasts  orer  a  commoa,  the  driver 
permit  them  to  {praae  or  take  hot  a  thistle, 
he  shall  pay  a  halfpettny  a  piece  to  the  lord 
of  the  fee.  And  at  FUkertaa,  in  NoCtiag- 
haroshlre,  by  ancient  custom,  if  a  natife  or  s 
cottager  killed  a  swiae  abo? e  a  year  old,  he 
paid  to  the  lord  a  penny,  which  parchase  of 
leave  to  kill  a  hog  was  also  called  thiitle- 
Uke.     Cetoeii, 

THORP,  THRBP,  TROP  IwOh,  afcoe,  Lsl], 
either  in  the  beginning  or  end  of  the  ntaics 
of  places,  means  a  street  or  village. 

THRAVE  or  THRBAVE  [Norm.  F^.],  twenty- 
four  sheaves  or  four  shocks  of  com ;  a  ccr- 
tain  quantity  of  straw )  also,  a  herd,  adrovs^ 
a  heap. 

THREATENING  LETTERS.  By  4  Geo.  IV., 
c.  6d,  §  3,  knowingly  to  send  any  letter  or 
writing,  with  or  without  a  name  or  sigaatare 
subscribed  thereto,  or  with  a  fictitiaos  nsnt 
er  signature,  threatening  to  kiU  or  maider 
any  of  the  King's  subjects,  or  to  ban  or 
destroy    their    hoaats,    outhovses,  bans, 
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.stacks  of  corn  or  grmn,  bay  or  9tratv»  it 
made  fslonj,  and  nunishaMe  with  traaspor- 
ta<ioa  for  hfe,  or  tor  any  Unu  aoi  less  than 
«c«ea  years,  or  imprUonmenty  wich  or  with- 
out hard  labour,  {or  any  term  not  more  than 
seven  yean. 

As  to  extortioff  money  by  threat  of  accu- 
sation, by  letter  or  wriliniF,  see  7  &  8  Oeo. 
IV.,  c.  29,  §  8. 

THRENGBS.  yassals,  but  not  of  the  lowest 
dfif^rte^  uf  tuose  who  held  lands  of  the  chief 
lonl.  * 

THRITHING,  a  dtvliiou  consifltlng  of  three 
or  four  hundreds. 

THUDE-WEALDy  a  'woodward  or  person 
that  looks  after  a  wood. 

THWERTNICK,  the  custom  of  jrWin^  enter- 
iainroents  to  a  sheriff,  &c.,  for  three  nights. 

TIDESMAN,  a  tidewniter  or  cu«tom-house 
officer,  who  watches  on  board  of  merchant 
ships  till  the  duty  of  goods  be  paid,  and  the 
ships  unladen, 

TIGH  {ieag,  Sax.],  a  close  or  luqlosure. 

TIHLA,  an  accusation. 

TIMBER,  wood  felled  for  building  or  other 
.  such  like  use ;  in  a  legal  sense,  it  extends  to 
oak.  ash,  elm,  &c.     1  Roll.  Ahr,  G49. 

TIMBERLODE,  a  service  by  which  tenants 
were  to  carry  timber  felled  from  the  woods 
to  the  lord's  house. 

TINCKINGS.  signals  given  to  forewarn  the 

approach  of  an  enemy.    Scotch  Word, 
linumeg  vani  sunt  iBStimandi  aui  non  cadunt  in 
constanlem  virum.    7  Co.  1/. — (Fears  which 
do  not  fall  upon  a  resolred  person,  are  ac- 
counted vain.) 

TiNEL  LE  ROY,  the  King's  hall,  wherein  his 

servants  used  to  dine  and  sup. 
TINEMAN  or  TIENAlAN.  a  petty  oflicer  In 
the  forest,  who  had  the  nocturnal  care  of 
▼ert  and  venison,  and  other  servile  employ- 
ments. 
TINET,  brushwood  and  thorns. 
TINEWALD,  the  ancient  parliament  or  an- 
nual convention  of  the  people  in  the  Isle  of 
Man. 

TINKERMEN,  fishermen,  who  destroyed  the 
young  fry  on  the  river  Thames,  by  nets  and 
unlawful  engines. 

TINPENNY,  a  tribute  paid  for  the  liberty  of 
digjfing  in  tin  mines. 

TINSEL  OF  THE  FEU,  the  loss  of  an  estate 
held  by  feu  duty  in  Scotland,  from  allowing 
twqyears'  feu  duty  to  remain  unpaid. 

TIPSTAFFS  or  TIPSTAVES,  constables  at- 
tending courts. 

TITHES  [teotha,  Sax.],  a  species  of  incorpo- 
real hereditament,  being  the  tenth  part  of 
the  increase  yesrly  arising  and  renewing 
from  the  profits  of  lands,  the  stock  upon 
lands,  and  the  personal  industry  of  the  inha- 
bitants ;  the  first  species  being  usiuUy  called 
prtedial,  the  second  mxed,  the  third  per- 
sona/. 

The  following  persons  are  exempt  from 
the  payment  of  tithes  by  j>ersonal  privilege  : 
the  Sovereign,  rectors,  vicars.  All  spiritual 
persons  and  corporations  have  been  always 
capable  of  having  their  lands  discharged  of 


^$!thes  in  varioiu  ways— as  by  real  comiwsi- 
'tion,  by  the  pope's  bull  of  ej^emption,  bV 
unity  of  possession,  by  prescription,  by  virtue 
of  their  order,  All  persons,  spiritual  anH 
lay,  may  claim  a  partial  exemption  from 
tithes  by  custom  (see  Modus)  ;  or  by  long 
lua^e,  in  pursuance  of  the  2  &  3  Wm.  IVV, 
C.  100. 

Tithes  are  now  commuted  Into  a  rent 
charge,  the  amount  of  which  is  annually 
adjusted,  according  to  the  averat;e  price  of 
corn.  The  following  acts  effect  this  arrange- 
ment :— «  &  7  Wm.  IV.,  c.  71 5  7  Wm.  iV. 
and  1  Vict.,  c.  69;  I  &  2  Vict.,  c.  64 ;  2&.3 
Vict.,  c.  62;  3  &  4  Vict.,  c.  15;  and  5  &  6 
Vict.,  c.  54. 

A  boani,  under  the  title  of  "  The  Tithe 
Commissioners  fur  England  and  Wales,*'  b 
established,  and  the  commnutlon  may  be 
effected  in  one  of  two  ways;  either  ny  a 
voluntary  parochial  agreement,  conMnned 
by  the  commissioners,  or  by  the  compulsory 
award  of  the  comiuissioners.  The  value, 
either  voluntarily  agreed  upon  or  awarded, 
by  the  commissioners,  Ss  to  be  considered  as 
the  amount  of  the  total  rent-charge  to  be 
paid  in  respect  of  the  tithes  in  that  parish,, 
and  to  be  afterwards  apportioned  among  the 
lands  of  that  parish,  having  regard  to  their 
average  titheable  produce  and  productive 
quality ;  and  after  the  apportionment  shall 
nave  been  confirmed,  such  lands  are  to  be 
absolutely  discharged  from  the  payment  of 
all  tithes,  and  Instead  thereof,  shall  be  sub- 
ject to  their  portion  of  the  rent -charge  which 
shall  be  thenceforth  payable  to  the  former 
tithe  owner,  by  two  half  yearly  payments, 
which  are  to  fluctuate  according  to  the  price 
of  corn.  An  advertisement  is  inserted  by 
authority  in  the  London  Gazette,  in  January 
in  every  year,  staling  the  average  price  of 
wheat,  barley,  and  oats,  for  seven  years, 
ending  on  Thursday  before  Christmas  then 
next  preceding;  every  rent-charge  then 
shall  be  deemed  of  the  value  of  so  many 
bushels  of  wheat,  barley,  and  oats,  in  equal 
quantities,  as  the  same  would  have  been 
competent  to  purchase  according  to  the 
prices  contained  in  the  advertisement  in- 
serted in  the  Gazette,  Immediately  after  the 
passing  of  the  6  &  7  Wm.  IV.,  c.  71 ;  add 
that  after  every  Ist  of  January  it  shall  vary, 
so  as  always  to  consist  of  the  price  of  the 
same  quantitieis,  according  to  the  adver- 
tisempnt  then  next  preceding. 

A  tithe  rent-charge  varies  iii  amount,  and 
no  person  whatever  is  personally  liable  to  its 
payment,  thus  differing  from  a  rent-charge 
generally.  When  the  rent-charge  is  in  arrear 
for  twenty-one  days,  the  remedy  is  iyy  dis- 
tress on  the  land,  as  in  the  case  of  landlord 
and  tenant ;  but  if  it  be  in  arrear  for  forty 
days,  and  there  be  no  suflScient  distress,  a 
writ  may  then  be  obtained  from  one  of  the 
Judges  at  Westminster  to  assess  the  arrears, 
after  which  the  owner  of  the  rent-charge 
may  sue  out  a  writ  of  execution  for  taking 
possession  of  the  lands,  and  holding  them  till 
hiis  debt  and  costs  be  fully  satisfied.    But 
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Deitb^r  a  distress  nor  writ  of  execution  can 
be  resorted  to  for  more  than  two  years'  ar- 
rears at  any  one  time. 

In  some  cases  lands  may  obtain  an  ex- 
emption under  the  commutation  acts  from 
all  liability  either  to  tithe  or  rent  charjfe. 
For  to  the  extent  of  twenty  acres  in  the 
same  parish,  land  is  allowed  to  be  given  to 
the  tithe  owner  as  an  equivalent ;  and  any 
person  seised  in  possession  of  an  estate  in 
fee  simple,  or  fee  tail,  of  any  tithes  or  rent 
charge,  may  dispose  of  the  same,  so  that  it 
shall  be  merged  in  the  inheritance  of  the 
land  charsred. 

TITHCFREE,  exempted  from  the  payment  of 
tithes. 

TITHER,  one  who  gathers  tithes: 

TITHING,  the  number  or  company  of  ten 
men,  with  their  families,  knit  together  in  a 
society,  all  of  them  being  bound  to  the  king 
fur  their  peaceable  and  good  behaviour,  the 
chief  of  whom  was  the  tithing-man  (tooth- 
'  ing-man).     CoweU, 

TITHING-MAN,  a  peace  officer,  an  under 
constable. 

TITHING-PENNY.    See  Tbding-pennt. 

TITLE,  a  general  head, comprising  particulars; 
an  appellation  of  honor ;  a  claim  of  right. 
It  is  the  means  whereby  an  owner  possesses 
bis  property  justly. 
As  to  title  to  realty : 

There  are  several  stages  and  degrees  re- 
quisite to  form  a  complete  title  to  lands  and 
tenements. 

The  lowest  and  most  imperfect  degree  of 
title  consists  in  the  mere  naked  possession, 
or  actual  occupation  of  the  estate,  without 
any  apparent  right  or  any  shadow  or  pre- 
tence of  right,  to  hold  and  continue  such 
possession. 

The  next  step  to  a  good  and  perfect  title 
is  the  right  of  possession,  which  may  reside 
in  one  man,  while  the  actual  possession  is 
not  in  himself  but  in  another. 

The  last  step  is  the  right  of  property  (jut 
proprietaiis),  without  either  possession  or 
even  the  right  of  possession.  This  is  fre- 
ouently  styled  mere  right  (jus  merum),  and 
the  estate  of  the  owner  is  in  such  cases  said 
to  be  totally  divested  and  put  to  a  right. 

It  is  the  union  of  these  three  degrees,  viz.: 
actual  possession,  right  of  possession,  and 
right  of  property,  which  forms  a  complete 
title  to  lands,  tenements,  and  hereditaments. 
See  Droit-Droit. 

The  title  to  things  real  may  be  reciprocally 
acquired  or  lost  by 

1.  Descent. 

2.  Purchase,  which  includes 
(a)  Escheat. 

(A)  Occupancy. 
(<?)  Prescriptiou. 

(d)  Forfeiture. 

(e)  Alienation. 

The  principal  circumstances  in  drawing 

conclusions  a^  to  title,  to  be  attended  to, 

are — 

1st.  That  there  is  a  deduction  of  title  to  the 

'  legal  estate  for  a  period  of  sixty  years ;, 


2ndly«  That  the  legal  estate  can  be  ob- 
tained free  from  any  equities  ailecttnir  it ; 
3rdly.  That  all  the  particolar  esutes  eitlker 
are  determined,  or  can  be  conveyed  to 
the  pnrchaser  or  his  trustee ; 
4thly.  That  no  reversion  or  remainder  is 
outsunding  in  the  Crown,  or  in  <uiy 
stranger ;  and, 
5thly.  That  there  are  not  any  incnnabrmn- 
ces  by  way  of  condition,  or  limitation 
over,  mortgagees.  Crown  debts,  judg- 
ments, statutes,  decrees,   iSi  peidenM, 
annuides,    rents,    legacies,     portions, 
charges,  dower,  courtesy,  forfeitures, 
leasee,  &c.,  or  any  outstanding  term  of 
years,  which  the  purchaser  cannot  pro- 
cure,  either   to    be    extinguished  or 
assigned. 
There  are  at  least  three  species  of  doubt- 
ful titles :  Ist,  where  the  title  is  donbtfol  by 
reason  of  some  uncertainty  in  the  law  itself; 
2ndly,  where  the  doubt  is  as  to  the  applica- 
tion Qf  some  setUed  principle  or  rule  of  law; 
and  3rdly,  where  a  matter  of  fact  upon  which 
a  title  depends  is  either  not  in  its  nature 
capable  of  satisfactory  proof,  or,  being  aap^- 
ble  of  such  proof,  is  yet  not  satisfactorily 
proved. 

It  may  be  safely  asserted  that  there  is  no 
defect,  which  more  frequentiy  renders  it  in»- 
possible  for  a  person  who  has  a  good  tide  to 
prove  it,  or  enables  a  party  who  has  a  bad 
title  fraudulently  to  exhibit  a  colorable 
ownership  than  the  want  of  evidence  of  the 
identity  of  the  parcels. 

A  good  title  is  produced  whenever  it  ap- 
pears that  upon  certain  acts  done,  the  legal 
and  equitabfe  estates  in  the  property  con- 
tracted for,  will  become  vested  in  the  pnr- 
chaser, those  acts  being  such  as  the  Tendor 
either  himself  can  perform  or  c&nse  to  be 
performed. 

The  title  to  things  personal  may  be  ac- 
quired or  lost  by— 

([)  Occupancy. 

(2)  Invention. 

(3)  Prerogative. 

(4)  Forfeiture. 

(5)  Custom. 

(6)  Succession. 

(7)  Marriage. 

(8)  Judgment. 

(9)  Gift  or  Grant. 

(10)  Contract. 

(11)  Bankruptcy  or  Iniolveocy. 

(12)  Testament. 

(13)  Administration. 

TITLE  OF  CLERGYMEN,  Pomc  certain 
place  where  they  may  exercise  their  func- 
tions ;  also,  an  assurance  of  bein^  preferred 
to  some  ecclesiastical  benefice. 

TITLE  DEEDS,  the  munimenU  or  eridences 
of  ownership.  As  to  stealing  them,  see  7  &  8 
Geo.  IV.,  c.  29,  §  23. 

TITULARS  OF  ERECTION,  persons  who, 
after  Popery  was  destroyed  in  Soodand,  got 
a  right  to  the  parsonage  tithes  which  had 
fallen  to  monasteries,  because  of  several 
parishes  that  had  belonged  to  them  in  mon- 


TOL 


(665) 


TRA 


main.    They  are  the  tame  at  fanpropiiaton 
in  Bn^Iand. 

ZMttulns  ett  jmsta  causa  possidendi  id  quod  not- 
trum  e$t ;  dicitwr  h  tuendot  quia  per  ilium, 
'  po9se»9or  drfendit  terram :  et  plerumque  coii- 
stat  ex  mumimentiSt  qua  muniunt  et  tuentur 
cau9am,  8  Co.  153.— (A  title  it  the  just 
ri^ht  of  potaessm^c  that  which  is  our  own ; 
it  it  called  from  defence  [luendo],  because 
by  it  the  possessor  defends  his  land ;  and  it 
principally  consists  of  bulwarks  which  de- 
fend and  protect  the  cau<e.) 

*l*OALlA,  a  towel.  There  is  a  tenure  of  lands 
by  the  service  of  waitini^  with  a  towel  at  the 
King's  coronation. 

*rOFJ%  a  place  where  a  messuage  has  stood. 
CffwelL 

"TOFl'MAN,  the  owner  or  possessor  of  a  toft. 

TOLERATION  ACT.  1  W,  &  M..  st.  1, 
c.  18,  confirmed  by  10  Anne,  c.  2,  by  which 
all  persons  dissenting  from  the  Church  of 
Enprland  (except  Papists  and  persons  deny- 
ing the  Trinity]  were  relieyed  by  such  of 
the  acts  against  non-conformists,  as  pre- 
vented their  assembling  for  religious  wor- 
ship according  to  their  own  forms,  or 
otherwise  restrained  their  religious  liberty, 
on  condition  of  their  taking  the  oaths  of 
sUrgiance  and  supremacy,  and  subscribing 
a  declaration  agaihst  transubstantiation ;  and 
in  the  case  of  difsentinir  ministers,  subscrib- 
ing also  to  certain  uf  the  thirty-nine  articles. 
The  clause  of  this  art,  which  excepted  per- 
sons denying  the  Trinity  from  the  benefits 
of  its  enactments,  was  repealed  by  53  Geo. 
]n.,c.  160. 

TOIiL  [tollere,  Lat.],  to  bar,  defeat,  or  take 
away,  as  t<»  toU  an  entry  is  to  deny  and  take 
away  the  right  of  entrv. 

TOLL  [iol.  Sax. and  Dut'.,  iold,  Dan.,M/,  Wei., 
taiile,  Pr.],  an  excise  of  goods  $  a  seisure  of 
some  pan  for  permission  of  the  rest. 
Jt  has  two  significations  :— 

1.  A  liberty  to  buy  and  sell  within  the 
precincts  of  the  manor,  which  seems  to 
import  as  much  as  a  fair  or  market. 

2.  A  tribute  or  custom  paid  fur  passage. 
Cotrell. 

TOLL  AGE,  any  custom  or  impnsHinn. 

TOLL  BOOTH,  a  pris<m,  a  custom-house,  an 
exchange ;  also,  the  place  where  goods  are 
weighted. 

TOLLDiSH.  a  vessel  by  which  thtf  toll  of 
corn  for  grinding  is  measured. 

TOLLER,  one  who  collects  tribute  or  taxes. 

TOLLGATHEKBR,  the  officer  who  takes  toll. 

TOLL-TRAVER>£  or  TRA  VERS.  Where 
one  claims  to  have  toll  for  every  hesst  driven 
a4*ros8  his  ground,  for  which  a  man  may 
prescribe  and  distrain  for  it  vid  regid,  Cro. 
Eiie.  710. 

TOLL-THOROUGH.  When  a  town  pre- 
scribes to  have  toll  for  such  a  number  of 
beasts,  or  fur  every  beast  that  goes  tlirongrb 
the  town,  or  over  a  bridge  or  ferry  belonging 
to  it.     Com,  Dig.,  tit.  ToU  {C). 

TOLSESTER,  an  old  excise;  a  duty  paid  by 
tenants  of  some  manors  to  the  lord  for 
liberty  to  brew  and  sell  ale. 


TOLSEY^  the  tame  as  tollbooth  :  i^ch  tee. 

Also,  a  place  where  merchants  meet. 
TOL  r,  a  writ  whereby  a  cause  depending  in  a 

court- baron  was  taken  and   removed  into 

the  county  court.    O.  N.  B,4, 
TOLTA,  wrong,  rapine,  extortion. 
TONNAGE,  the  numl>er  of  tons  burden  that 

a  ship  will  carry.     3  &  4  Wm.  IV.,  c.  55. 

§§  16.  17. 
TONNAGE    DUTIES,    those   imposed    on 

wines  imported,  according  to  a  certain  rate 

per  ton.  This,  with  poundage,  was  formerly 

granted  to  the  monarch  for  life  by  acts  of 

Parliament,  usually  passed  at  the  beginning 

of  each  reign;  but  by  9  Anne,  c.  6^  1  Geo.  I., 

c.  12 ;  and  3  Geo.  L,  c.  7t  they  were  made 

perpetual,  and  mortgaged  for  the  public 

debt. 
TONTINE  [from   Tonii,  an  Italian,  who  is' 

said  to  have  invented  these  life  annuities], 

annuity  on  survivorship. 
TOP  ANNUAL,  an  annual  rent  out  of  a 

house  built  in  a  burgh. 
TORRA  [/or.  Sax.],  a  mount  or  hill. 
TORT  lioriwi],  injury  or  wrong.    See  Pbr- 

80NAL  Action. 
Tort  a  le  ley  e$t  eontrarie.    Co.  I4t.  158.— 

(Tort  is  contrary  to  the  law.) 
TORTFEASOR,  a  wrongdoer,  a  trespasser. 
TORTURE.    See  Rack. 
TOTIES  QUOTIES,  at  often  at  a  thing  thall 

happen. 
TOl TED,  a  good  or  iperatedebt  to  the  king. 
Jbtum  prafertur  unicuique  parti,    3  Co.  4 1 . — 

(The  whole  it  preferable  to  any  single  part.) 
TOURN,  the  sheriff's  tourn  or  court. 
TOUT  TEMPS  PRIST  ET  UNCORE  EST 

(alwavs  was  and  is  at  present  ready). 
TOWAGE,  money  paid  for  towing. 
TOWN  [tun,  Sax.],  a  tithing  or  vill ;    any 

collection  of  houses  larger  than  a  village. 
Towns  are  either  corporate,  that  is,  having 

a  corporation  to  transact  its  business,  or  not 

corporate.    Some  have  the  liberty  or  fran- 
chise of  a  market,  others  have  not.    Toivns 

are  nsually  divided  into  cities,  boroughs,  or 

common  towns. 
TOWNCLERK,  an  officer  who  manages  the 

public  business  of  a  place. 
TOWN  CRIER,  an  officer  in  a  town,  whose 

business  it  is  to  make  proclamations. 
TOWNHOUSE,  the  hall  where  the  public 

buiiiness  is  transacted. 
TOWNSHIP,  tlie  corporation  of  a  town  ;  the 

district  belonging  to  a  town. 
TOXICAL,  poisonous,  containing  poison. 
Traetent  fabrilia  fabri.     3  Co.  Epist.— (Let 

smiths  perform  the  work  of  smiths.) 
TRADE   [tratta,  ital.],  traffic;    commerce; 

exchange  of  goods  for  other  goods,  or  for 

money. 
The  offences  against  trade  are— 
(1)  Smuggling. 
(2) .  Frauds  by  bankrupts  and  insolvents. 

(3)  Usury. 

(4)  Cheating. 

(5)  Monopoly. 

TRADER,  one  engaged  in  merchandize  or 
commerce. 


TRA 


(666) 


TRA- 


TRADfiSMAN,  a  skopkeeper. 

TradUio  foqui  facU  ckartam.  5  Co*  1,— (De- 
\\veTy  in«ke«  the  deed  to  speak.) 

TRADITION,  the  act  o( gmng  up;  delivery. 

TRAINBANDS,  the  iiiilitUs  the  part  of  a 
community  trained  to  martial  exercises. 

TRAITOR  [tradUor,  Lat.],  one  who,  beiQf 
trusted,  betniys  i  a  state  oflfender. 

TRAITOROUSLY,  in  a  manner  suiting  trai- 
tors; perfidiously;  treacherously. 

TRAITRESS,  a  woman  who  betravs. 

TRANSCRIPT,  a  copy;  anything  written 
from  an  orifinaL 

TRANSCRIPTO  PEDIS  FINIS  LEVATT 
MITTENDO  IN  CANCELLARIUM.a  writ 
which  certified  the.  fool  of  a  fine  levied  be- 
fore justices  in  eyre«  &c.,  into  the  Chancery. 
Reg,  Orig.  669. 

TRANSCRIPTO  RECOGNITIONIS  FAC- 
TiE  CORAM  JUSTICIARIIS  ITBNB- 
RANTIBUS,  &c.»  an  old  writ  to  certify  a 
recognizaoce  taken  by  justices  in  eyre. 
Reg.  OrM,  152. 

TRANSFER,  to  convey ;  to  make  over  from 
one  to  another ;  to  remove. 

TVaiu/emntur  domima  sine  tiiulo  ei  traditume, 
p€r  uswsapiionem,  soil,  per  hMgam  c»Biinumn 
et  pacificam  poaesshnem,  Co,  Lit.  113.-— 
(RH|[ht«  of  dominion  are  transferred  without 
title  or  delivery,  by  usucaptioo,  to  wit, 
long  and  quiet  possession.) 

Tramgrestw  e$i  cum  modus  non  serpaiur  nee 
menawre,  debet  enim  quUibet  im  eue  /eeio 
medum  habere  ei  meneurum,  Co.  Lit.  37.—* 
(Transgression  is  when  neither  mode  nor 
measure  is  preserved,  for  every  one  in  his 
act  ought  to  hsve  a  mode  and  meaiure,) 

Transfrenione  muUiplicaia^  oreecai  pmtue  in- 
fliciio.  2  last.  479.—(Wbere  transgression 
ia  multiplied,  let  the  infliction  of  punishment 
be  increased.) 

TRANSGRESvSIONE,  a  writ  or  action  of  tres- 
pass. 

THAN  SI  RE,  a  warrant  from  the  custom-house 
to  let  gcMKls  pais. 

TRANSITORY  ACTIONS,  the  opposite  to 
local  actions :  which  see.  . 

TRANSITU,  stoppage  in^  See  Stoppagb  w 
Transitu. 

TRANSLATION,  the  removing  from  one 
place  to  another ;  the  removal  of  a  bishop 
to  another  diocese. 

TRANSPORTATION,  the  banishing  or  send- 
ing away  a  criminal  into  another  country ; 
also,  the  carriage  of  property. 

This  punishment  was  introduced  in  the 
reign  of  Queen  Elizabeth,  39  Eliz.,  c.  4. 
The  word  is  first  used  in  the  13  &  14  Car.  II., 
c.  23.  The  punuhment  is  now  chiefly  re* 
gttlated  hj  5  Geo.  IV.,  c.  84. 

Returnmg  from  transportation  before  the 
expiration  of  the  term  of  punuhment,  is  an 
oflence  against  public  justice,  and  punish- 
able by  transportation  fur  life.  4  4-  6  Wm. 
IV.,  c.  67. 

TRANSUMPTS,  judicial  copies  of  rights  to 
certain  lands.    Scotch  Word, 

TRAVERSE,  denying  some  matter  of  fiict 
alleged  in  a  pleading,  whether  at  common 
law,  in  equity,  or  in  criminal  prosecutions. 


Of  traverses  there  are  set eral  hmds^  Im 
the  most  ordinary  is  the  common  traverse, 
which  consists  of  a  tender  of  isaue,  u  e^  of 
a  denial,  accompanied  with  a  formal  offer 
of  the  point  denied,  for  decision,  and  the  de- 
nial that  it  makes  is  by  way  of  express  contra- 
diction, m  terms  of  the  allegaticui  traversed. 
The  common  traverse  is  not  invariably  a 
negative,  for  if  opposed  to  a  precedent 
negative  allegatum,  it  will,  of  course,  be  in 
the  afiirmative.  There  is  also  a  sort  of  tra- 
verse, somewhat  in  the  style  of  ibe  general 
issue,  liefore  Hilary  Term,  4  Wm.  IV.,  as  nam 
est  factum,  never  indebted,  'ue  dUtmrlHt  pae  : 
which  see,  under  their  appn^riate  beads. 
Step.  Plead.  170. 
TRAVERSING  INDICTMENT,  poa^NHuag 
the  trial  of  it. 

.  No  traverse  is  allowed  in  casea  of  febmy. 
but  where  the  courts  deem  it  necessary  for 
the  purposes  of  justice,  they  will  postpone 
the  trial  to  the  next  assises  or  aeaaioaa.  It 
U  a  good  gfound  when  a  material  witness  i^ 
ill  or  kept  out  of  the^  way  by  contrirance. 
Jn  no  instance  will  a  trial  be  put  oflT  on  ac- 
count of  the  absence  of  witnessea  to  charac- 
ter. The  motion  on  behalf  of  a  prisoner 
cannot  be  made  until  after  plea  pleaded. 

The  right  of  the  court  to  postpone  the 
trial,  in  cases  of  misdemeanor,  is  recognised 
by  60  Geo.  IIL  i^nd  1  Geo.  IV.,  c*  4,  §  7; 
and  see  7  ^  8  Vict.,  c  71* 
TRAVERSING  NOTE.  After  tbe  expiratioo 
of  the  time  allowed  to  a  defendant  in  Chan- 
cery to  plead,  answer,  or  demur  (not  demur- 
ring alone)  to  anv  original  or  aupplemeatal 
bill,  or  bill  amended  Iwfore  answer,  if  such 
defendant  have  filed  no  plea,  answer,  or  de- 
murrer, the  plaintifi'may  file  a  note  at  the  Re- 
cord and  Writ  Clerks*  Office,  to  tbe  following 
effect:  the  plaintiff  intends  to  proceed  with 
his  cause,  as  if  the  defendant  bad  filed  an  an- 
swer traversing  the  case  made  by  tbe  bill. 

A  similar  note  may  be  filed,  under  similar 
circumstances,  to  a  bill  amended  after  an- 
swer; and  after  the  expiration  of  time 
allowed  fur  filing  a  further  answer;  and 
also,  after  demurrer  or  plea,  to  tbe  whole 
bill  overruled  1  and  after  tbe  time  allowed 
by  the  court  for  filing  an  answer. 

A  traversing  note  having  been  filed,  a 
copy  thereof  is  to  be  served  on  tbe  defen- 
dant against  whom  the  same  is  filed*  but  the 
service  need  not  be  personal. 

A  traversing  note  being  filed,  and  a  copy 
thereof  duly  served,  is  to  bave  tbe  same 
effect  as  if  a  defendant  had  filed  a  full  an- 
swer or  further  answer,  traversiof^  tbe  whole 
bill,  or  such  parts  of  the  bill  aa  tbe  note 
relates  to,  on  the  day  tbe  note  waa  filed. 

After  the  service  of  the  copy  of  a  travers- 
ing note,  filed  as  aforesaid,  a  defendant  10 
not  at  libarty  to  plead,  answer,  or  demur  to 
a  bill,  or  to  put  in  any  further  answer  thereto, 
without  tbe  special  leave  of  tbe  court,  and 
the  cause  is  to  stand  in  the  same  attoatkio 
as  if  such  defendant  had  filed  a  full  answer, 
or  further  answer  to  tbe  bill,  on  tbe  day  on 
which  the  note  was  filed.  0rder9,  Hih  meg, 
1845,  cUmsee  52—58. 
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TRAVEflSB  OF  AN  OFPIOB,  proof  Uiat  ma 
inqakition  mide  of  laodi  or  f^ods  by  the 
escheator,  is  defective  aad  UBtruly  made. 

TRAVERSIJM.  a  ferry, 

T.  R.  E-  ttmport  ttgia  Edwardi. 

TREACHER,  TREAOHfiTOUR,  or  TRBA- 
CBOUR,  a  traitor. 

TREADMILL,  an  loatraflMnt  of  prison  dis- 
cipline. It  is  composed  of  a  large  revoi^Bfr 
cylinder,  having  ledges  or  steps  fixed  roaad 
its  circumference;  the  prisoners  walk  up 
these  Icdj^es,  and  their  weight  revolves  the 
cylinder. 

TREASON  [irakir,  Fr.,  to  betray,  prodUio, 
Lat.],  the  crime  of  treachery  and  infidelity 
to  our  lawful  Sovereign.  Jt  is  the  highest 
civil  crtme  which  any  penon  can  possibly 
commit. 

Under  the  25  Edward  IIL,  c.  2,  the  crime 
of  treason  consists  of  five  distinct  branches  : 

1.  When  a  man  compasses  or  imagines 
the  death  of  our  lord{the  King,  of  our  lady 
the  Queen,  or  of  their  eldest  son  and  heir. 
The  hoslumd  of  a  queen  regnant  is  not  within 
this  italute. 

2.  If  a  man  violate  the  King^s  companion 
(his  wife*),  or  the  King's  eldest  daughter, 
unmarried,  or  the  wife  of  the  King's  eldest 
son  and  heir. 

3.  If  a  man  levy  war  aguiist  our  lord  the 
King  in  his  realm. 

4.  If  a  man  be  adherent  to  the  King's 
enemies  in  his  realm,  giving  to  them  aid  and 
comfort  in  the  realm  or  elsewhere. 

5.  If  a  man  slay  tlie  chancellor,  trea- 
surer, or  the  King's  Justices  of  ihe  one  bench 
or  the  other,  justices  in  eyre  or  justices  of 
assize,  and  all  other  justice*  anbigned  to  hear 
and  determine,  being  in  their  places  iloing 
their  offices. 

8ince  the  before  mentioned  statute,  the 
following  additions  have  l>een  made  to  the 
number  of  treasonable  offences : — 

6.  By  1  Anne,  st.  2,  c.  17>  §  d,  if  any 
person  shall  endeavour  to  deprive  or  hinder 
any  person,  being  the  next  in  succession  to 
the  Crown,  according  to  the  limitations  of 
the  act  of  settlement,  from  snccee<Hng  to  the 
Crown,  and  shall  malicitmsly  and  directlv 
attempt  the  same  by  any  overt  act,  such 
oflence  shall  be  treason. 

7.  Dy  6  Anne,  c.  7,  if  any  person  shall 
rosliciously,  adrisedly,  and  directly,  by  writ- 
ing or  printing,  maintsin  or  atlirm  that  any 
other  person  has  aoy  right  or  title  to  the 
Crown  of  thii  realm,  otherwise  than  accord- 
ing to  the  Act  of  Betrlement,  or  that  the 
kings  of  this  realm,  with  the  authority  of 
Parliament,  are  not  able  to  malce  laws  and 
statutes  to  bind  the  Crown,  and  the  descent 
thereof,  such  person  shall  be  guilty  of 
treason. 

8.  By  96  Geo.  III.,  c.  7,  made  perpetual 
bf  57  Geo.  IIL,  c.  6,  if  any  person  shall, 
Within  the  realm  or  without,  compass,  ima- 
gine, or  intend  death,  destruction,  or  any 
bodily  harm  to  the  person  of  the  King,  or  to 
depose  him,  or  to  levy  war  within  this  realm, 
la  order,  by  forte,  lo  compel  him  to  change 


his  measures  or  eounsd,  or  to  vftnme  either 
house  of  Parliament,  or  to  excite  aa  iavasion 
of  any  of  his  Majesty's  dominions,  and  shall 
express,  utter,  or  dechve  such  intentions  by 
publishing  any  printing  or  writing,  or  by  any 
overt  act,  he  shall  be  adjudged  a  traitor. 

9.  By  11  Geo.  IV.  and  1  Wm.  IV.,  c.  66, 
§  2,  forging  the  Great  iieal  of  the  United 
Kingdom,  bis  Majesty's  Privy  Seal,  any 
Privy  Signet  of  his  Majesty,  his  Majesty's 
Sign  Manual,  the  Seals  of  Scotland,  or  the 
Great  Seal  or  Privy  Seal  of  Ireland,  is  de- 
clared to  be  treason. 

10.  By  7  Wm.  ill.,  c.  3,  no  person  shall 
be  prosecuted  for  treason  but  within  three 
yeard  after  the  commission  of  the  oflTeace, 
except  in  the  case  of  a  designed  assassinadon 
of  the  Sovereign,  by  poison  or  othenvise. 

The  punishment  is— 1st,  that  the  offender 
be  drawn  on  a  hurdle  to  the  place  of  execu- 
tion ;  2d,  that  he  be  hianged  by  the  neck 
until  he  be  dead ;  3d»  that  hu  head  be  se- 
vered from  the  body ;  4th,  that  his  body  be 
divided  into  four  quarters ;  6th,  that'  his 
bead  and  quarters  shall  lie  at  the  disposal  of 
the  Crown.  The  Sovereign  may,  however, 
change  the  whole  sentence  into  beheading. 
4  Step.  Com.  183. 

TREASONABLE,  having  the  nature  oi  guilt 
of  treason. 

TREASURER,  one  who  has  the  cnre  of  oioney 
or  treasure. 

There  was  a  Lord  High  Treasurer  of 
England,  but  the  duties  are  now  generally 
executed  by  commissioners. 

TREASURER  OF  A  COUNTV,  he  that  keeps 
the  county  stock.  There  are  two  of  them 
in  each  countv,  diosen  by  the  mmor  patt  of 
the  justices  of  the  peace,  &c.,  at  £aster  ses- 
sions I  they  must  have  10/.  a  year  in  land,  or 
160/.  in  personal  estate,  and  shall  not  continue 
in  their  office  above  a  year ;  they  are  to  ac- 
count yearly  at  the  Ba^iter  sessions,  or  within 
ten  days  aftor,  to  their  successors,  under 
penalties. 

TREASURER'S  REMEMBRANCER,  he 
whose  charge  was  to  pot  the  lord  treasurer 
and  the  rest  of  the  Judges  of  the  Exebequer 
In  remembrance  of  such  things  as  were 
called  on  and  dealt  in  for  the  Sorereign's 
behoof.    There  is  sitll  one  in  Scotland. 

TREASURE  TROVE  [/Aesonrnt  wveniw^ 
Lat.],  money  or  coin,  gold,  silver,  plate,  or 
bullion  found  hidden  in  the  earth  or  other 
private  place,  the  owner  thereof  being  un- 
known or  unfound,  in  which  cases  it  belongs 
to  the  Crown.  Bracton  defines  it,  vehu  de- 
poHUo  peeunim. 

Concealing  treasure  trore  is  punishable  by 
line  or  imprisonment. 

Coroners  ought  to  Inquire  of  treasora 
trove,  being  certified  thereof.  4  Ed»^  I^ 
sf.  2. 

TREASURY,  the  place  where  treasure  is  de- 
posited ;  also,  the  office  of  treasurer.  CoweU, 

TREATY,  negotiation;    act  of  treatioK;    a 
compact  of  accommodation  relating  to  public 
affairs. 
It  is  the  sovereign's  prerogative  to  make 
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treaties,  leag^nes,  and  alliaDces  idth  foreign 
states  and  princes. 

TREATING  ACT.  7  Win.  III.,  c.  4,  by  which, 
and  the  6  &  6  Vice,  c.  102,  §  22,  it  is  enacted, 
that  no  candidate  for  member  of  Parliament 
shall  give,  or  aUo«v  to  be  given  at  his  ex- 
pense (either  wholly  or  in  part),  any  meat, 
drink,  entertainment,  or  provision,  in  order 
corruptly  to  influence  or  reward  a  voter,  on 
palu  of  being  deemed  incapable  of  being 
elected  or  sitting  in  that  Parliament  for  that 
place, 

TREBLE  COSTS,  costs  which  were  thus  cal. 
colated— the  single  amount,  and  three- 
fourths  as  much  again.  They  are  abolished 
by  6  &  6  Vict.,  c.  97. 

TREBLE  DAMAGES,  they  are  in  some  cases 

{riven  by  particular  statutes ;  but  at  common 
BW  they  are  always  single. 

TREBUCKET,  a  tumbrel  or  cucking-stool. 
See  Castigatory. 

TREET  [trUicmn,  Lat.],  fine  wheat.  51  Hen. 
III. 

TREMAGIUM,  TREMESIUM,  TERMI- 
SIUM,  the  season  or  time  of  sowing  summer 
com,  being  about  March,  the  third  month,  to 
which  the  word  may  allude. 

TREMELLUM,  a  granarv. 

TRESAYLE,  an  abolished  writ  sued  on  ouster 
by  abatement,  on  the  death  of  the  grand- 
father's grandfather. 

TRESPASS  [troMgreBttolt  any  transgression 
of  the  law,  less,  than  treason,  felony,  or  mis- 
priiiion  of  either. 

The  action  of  trespass  lies  where  a  party 
claims  damages  for  a  trespass  committed 
against  him.  A  trespass  is  an  iniury  com- 
mitted with  violence,  and  this  violence  may 
be  either  actual  or  implied;  and  the  law 
will  imply  violence,  though  none  is  actuidly 
used,  where  the  injury  is  of  a  direct  and  im- 
mediate kind,  and  committed  on  the  person 
or  tanirible  and  corporeal  property  of  the 
plaintiff.  Of  actual  violence,  an  assault  and 
battery  is  an  instance ;  of  implied,  a  peace- 
able but  wrongful  entrj  upon  the  plaintiff's 
lands.  Step.  Plead.  16.  As  to  trespass  on 
the  case,  see  Casb. 

TRESPASSER,  one  who  commits  a  trespass. 

TRESTORNaRE,  to  turn  or  divert  another 
way.    Coweii. 

TRET.    See  Taeb. 

TRETHINGS  Itreihu,  Wei.,  to  tax],  Uxes, 
imposts. 

TREVTS,  taken  out  or  withdrawn,  as  with- 
drawing or  discharging  a  juror. 
Tria  genera  euni  execuiorttm :  \.  j4  legecomii' 
taius,  e$  idea  diciiur  legitimue :  ui  epitcoput. 
2.  A  ietiatare  consiiiuiuig  ei  idee  diciiur  te$- 
iameniarius,  ut  eMecutor.  3.  M  episcopo 
conii'Hutue^  ei ideo diciiur dativusj  ui  a^mtiiis- 
trator.  S^rinb.  p.  4,  §  3. — (There  are  three 
sorts  of  executors :  1.  Such  an  one  as  the 
.  law  itself  constitutes,  and,  therefore,  called 
legitimate,  viz.,  a  bishop.  2.  Such  an  one 
as  is  appointed  by  the  testator,  and  thence 
called  executor.  3.  Such  an  one  as  the 
bishop  appoinu,  called  thence  dative,  vis., 
an  administrator.) 


TRIAL,  the  examination  of  a  cause  dvil  or 
criminal,  before  a  Judge  who  baa  jortsdictioo 
over  it,  according  to  the  laws  of  the  land. 
1  Insl.  124. 

Tria  teguuniur  de/amaiorem  fnmoeMm :  prari- 
iaiis  ineremeaium:  burew  dt^crementmm :  cm- 
ecieniiiB  detrimeniam.  6  Co.  126. — (Thrte 
things  follow  a  noted  defanicr :  the  increase 
of  crime ;  the  decrease  of  puraea ;  and  the 
injuring  of  consciences.) 

Triaiio  ibi  semper  debei  fieri^  mbi  jwrmtoret 
meiiorem  poseunt  habere  noiUiamm  7  Co.  1.— 
(Trial  ought  to  be  had  always  there  where 
the  jury  can  have  the  best  kno%vIedge.) 

TRIBUNIAL,  the  seat  of  a  Jadge ;  a  court  »f 
justice. 

TRIBUTE,  payment  made  ki  ackAowlcdg- 
ment ;  subjection. 

TRICESIMA,  an  ancient  cualom  in  aboroo|^ 
in  the  county  of  Hereford,  so  called,  because 
thirty  burgesses  paid  Id,  rent  for  their 
houses  to  the  bishop,  who  ia  lord  of  the 
manor.    Lib.  Nig.  Herrf. 

TRIDINGMOTE,  the  court  held  for  a  tridio; 
or  trithiog. 

TRIENS,  a  thini  part;  also,  dower. 

TRIENNIAL  ELECTIONS  ACT.  6  W.  &  M., 
€.  2,  prolonged  to  seven  years,  by  1  Geo.  I^ 
st.2,  c.  38. 

TRINITY  HOUSE.  A  society  at  Deptford, 
incorporsted  by  Henry  VIII.,  in  1515,  for  the 

f promotion  of  comiiierce  aod  navigatioo,  by 
icensing  and  regulating  pilots,  and  orderinjc 
and  erecting  beacons,  light-housesy  bao>a, 
&c. 

By  6  &  7  Wm.  IV.,  c.  79>  the  Trinity  Hoase 
was  empowered  to  purchase  the  existing 
interests  of  private  persona  in  certain  spe- 
cified light  houses,  so  as  to  place  under  their 
immediate  authority  all  edifices  of  that  de- 
scription in  England ;  the  lighthouse  of  Hcli* 
goland  was  also  vested  in  them ;  and  it  is 
provided  that  no  new  light,  bea(*on,  or  sea- 
mark, should  be  placed  without  the  aaoctioa 
of  the  said  company.  Regulation  ia  also  made 
as  to  tbe  manner  in  which  the  tolls  of  light- 
houses are  to  be  collected  from  ships,  and  it 
is  enacted  that  the  Trinity  House  may  fma 
time  to  time,  upon  the  requisition,  or  with 
tbe  consent  of  the  king  in  couocil,  remove 

'  and  discontinue  any  light  houses,  and  erect 
others,  and  may  direct  the  owuera  of  kilns 
or  furnaces  so  kept  as  to  be  liable  to  be 
mistaken  for  lighthouses,  to  make  the  ac- 
cessary alteration  therein,  so  that  such  mis- 
take msy  in  future  be  prevented.  The  li|^t 
house  at  Gibraltar  is  vested  in  the  sane 
company.  1^2  Vict.,  c  66. 

TRfNOBANTES,  TRINONANTBS,  or  TRI- 
NOVANTES,  inhabitanta  of  Bntain,  sito- 
ated  next  to  the  Cantii  northward,  who  oc- 
cupied, according  to  Camden  and  Baxter, 
that  country  which  now  composes  the  conn- 
ties  of  Essex  and  Middlesex,  and  some  part 
of  Surrey.  But  if  Ptolemy  be  not  miatakea, 
their  territories  were  not  so  extensive  in  bis 
time,  as  London  did  not  then  belong  to  them. 
The  name  seems  to  be  derived  from  the 
three  following  British  words:    7H, 
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hant,  t.  e,,  inliabitanti  of  the  new  city 
(London).  Bncyc.  Lond. 
TRINODA  NEC'ESSITAS,  under  this  de- 
nomination  are  eoroprified  three  distinct  im- 
posts, to  which  all  landed  possessions,  not 
excepting  those  of  the  church,  were  lubject, 
viz. : — 

1.  Bry?e-b6t,  for  keeping  the  bridges  and 
hicrh  roads  in  repair. 

2.  Barg-b6t,  for  keeping  the  burgs  or 
fortresses' in  an  efficient  state  of  defence. 

3.  Fyrd,  or  contribution  for  maintaining 
the  military  and  naval  force  of  the  kingdom. 
Ane,  Inst.  Enst* 

TRIORS.  TRIOURS,  or  TRIERS,  such  as  are 
chosen  by  the  court  to  examine  whether  a 
challenge  made  to  the  panel  of  juror:!,  or 
any  of  them,  be  just  or  not. 

TRIPARTITE,  divided  into  three  parts,  hav- 1 
ing  three  correspondent  copies. 

TRISTIS,  a  forest  immunity.  Manw.  p.  1, 86. 

TRITHINO,  the  third  part  of  a  shire  or  pro- 
vince. 

TRITHING-REEVE,  a  governor  of  atrithing. 

TRIUMVIR,  a  trithing-man  or  constable  of 
three  hundred. 

TRIVERBIAL  DAYS  [dla /asli],  judicial 
days,  when  the  courts  are  open  for  business. 

TRONAGB,  a  customary  duty,  or  toll  for 
weighing  wool. 

TROn  ATOR,  a  weigher  of  wool. 

TROPHY  MONEY,  money  formerly  collected 
and  raised  in  London,  and  the  several  coun- 
ties of  England,  towards  providing  harness 
and  maintenance  for  the  militia,  &c. 

TROVER  [trotwer,  Fr.,  to  find],  an  action 
which  lies  where  one  gets  possession  of  the 
^oods  of  another,  by  delivery,  finding,  or 
otherwise,  and  refuses  to  deliver  them  to  the 
owner,  or  sells  or  converts  them  to  his  own 
use,  without  the  owner's  consent,  for  which 
the  owner  by  this  action  recovers  the  value 
of  his  goods.     Seheyn^t  Nisi  Prius,    tit. 

TROY  WEIGHT  [pon<hu  TVd/ir],  a  weight  of 
twelve  ounces  to  the  pound,  having  its  name 
from  Troves,  a  city  in  Champaign. 

TRUCE,  a  league  or  cessation  of  arms. 

TRUCK  SYSTEM,  the  payinent  of  wages  in 
goods  instead  of  money.  The  plan  has  been 
lor  the  masters  to  establish  warehouses  or 
shops,  and  tbe  workmen  in  their  employ 
have  either  had  their  wages  accounted  for  to 
them  by  supplies  of  goods  from  such  dep6ts, 
without  receiving  any  money,  or  they  have 
the  money  with  an  express  understanding, 
that  they  were  to  resort  to  the  warehouses 
or  shops  of  their  masters  for  the  articles  of 
which  they  stood  in  need.  This  system  was 
abolished  by  I  &  2  Wm.  IV.,  c.  32. 

TRUE  BILL,  the  endorsement  which  the  gratad 
jury  makes  upon  a  bill  when  they  find  it, 
being  satisfied  of  the  troth  of  the  accusation. 

TRUSTEE,  one  entrusted  with  property  for  the 
benefit  of  a  eettui  que  trust :  which  see. 

TRUSTS.  These  ••  creatures  of  equity,"  as 
trusts  are  significantjv  termed,  were  invented, 
during  the  reign  of  Edward  III.,  but  the  pre- 
•«Dt  tearftiug  relating  to  them  was  the  con- 


sequence of  the  common  law  construction  of 
the  Statute  of  Uses.     It  was  held  at  law 
(as  the'  statute  did  not  in  its  letter  apply  to 
all  sorts  of  uses),  that  it  did  not  affect  uses 
engrafted  upon  uses,  which  constitute  one 
great  class  of  modern  trusts  in  land;  in 
other  words,  it  was  held  that  a  use  limited 
upon  a  use  could  hot  be  executed  by  the 
statute.    Fur  instance,  a  conveyance  to  the 
use  of  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  the  statute  did  not  execute  the  use 
to  B.    It  was  also  held,  that  the  statute  did 
not  apply  to  uses  (now  called  trusts)  created 
upon  terms  for  years,  or  to  trusts  of  a  nature 
requiring  the  trustee  still  to  hold  the  estate, 
in  order  to  perform  the  trusts,  and,  generally, 
not  to  trusts  created  of  mere  personal  estate. 
The  statute  has  had  no  other  effect  than  to 
abolish    all   the   inconveniences    attendant 
npon  uses  at  common  law,  and  to  intro- 
duce a  new  species  of  use,  by  the  name  of 
trust,  which  is  strictly  a  use  upon  a  use, 
modelled  and  shaped  after  its  own  fashion. 
The  technical  scruples  of  the  common  law 
having  denied  to  trusts  all  cognizance,  and 
consequently  all  relief,  the  Court  of  Chan- 
cery, to  prevent  what  would  otherwise  have 
been  a  total  denial  of  justice,  interfered  to 
compel  a  performance  of  the  trusts.    And 
surely  a  trust  ought  as  strictly  to  be  per- 
formed in  conscience  as  any  other  use. 
Hence  all  matters  of  trust  and  confidence 
are  exclusively  cognizable  in  equity :  there 
being  few  cases  (except  bailments  and  rights 
founded  on  contract,  which  are  relievable  by 
an  action  on .  promises,  and  especially  by 
action  for  money  had  and    received),  in 
which  a  remedy  can  be  had  in  the  common 
law  courts.    It  is  frequently  laid  down,  that 
tmsts  since  the  statute  are  the  same  as  uses 
were  before  the  statute.    It  is  certainly  true 
that  the  notion  of  trusts  was  borrowed  from 
the  doctrine  of  uses,  but  in  construction, 
trusts  differ  very  widely  indeed,  from  uses 
before  the  statute,  for  if  they  did  not,  all  the 
injustice  and  inconvenience  experienced  be- 
fore the  statute  would  have  been  continued 
to  us  with  very  serious  consequences,  unless, 
indeed,  this  total  difference  of  construction 
had  taken  place,  as  Lord  Hardwicke  truly 
observed,  "  trusts  would  not  have  been  en- 
dured."   The  trusts  created  by  the  statute 
are  of  a  permanent  and  general  nature ;  and 
are,  in  fact,  a  species  of  secondary  uses, 
which,'  being  beyond  the  contemplation  of 
the  statute,    remain   unexecuted.      They, 
therefore,     differ    materially   from     those 
special 'and  transitory  trusts.     A  trust,  in 
its  most  enlarged  sense,  may  be  defined  to 
be  an  equitable  right,  title,  or  interest  in 
property,  real  or  personal,  distinct  from  the 
legal  ownership   thereof,  t.  e,,   the  legal 
owner  (who  is  the  trustee)  holds  the  direct 
and  absolute  dominion  over  the  property  in 
the  view  of  the  law,  but  the  income,  profits, 
or  benefits  thereof,  in  such  trustee's  hands, 
belong  to  other  persons,  who  hliving  this 
equitable  and  beneficial  estate,  are  called 
cestui  que  trusts.    The  eeeisti  que  trUst  w 
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not  recognized  at  law»  and  if  he  were  in 
po08e8«ton  of  the  land,  he  would  be  he  hi,  at 
law,  at  the  tenant  at  will  to  the  trustee. 
But  the  Court  of  Chanrery  makes  the  lethal 
estate,  which  is  vested  in  the  trustee,  sub- 
servient to  certain  uses,  benefits,  or  changes, 
and  these  constitute  the  trusts,  which  equity 
compels  the  legal  owner,  as  trusteey  to  per- 
form in  favour  of  the  cestui  que  trust  or 
beneficiary. .  The  term  cestui  que  trust  is  a 
barbarous  Norman  law  French  phrase,  and 
is  very  ill  adapted  to  the  idiom  of  our 
language^  It  would  be  desirable  to  banish 
the  expression,  and  sulistitute  some  less 
harsh  word,  conveying  an  analogous  mean- 
ing. In  the  Roman  law  the  trustee  was 
called,  hares  fidufdarius^  and  the  cestui  aue 
trust,  hmres  fidei  commissariuMp  which  has 
been  translated,  Jide  committee,  and  \fide 
commissary.  The  present  French  law  calls 
the  CM/tt»  que  trust,  fidei  commissoire,  Mr. 
Justice  Story  prefers  beneficiary,  though  a 
little  remote  trom  the  original  meaning  of 
ihe  Roman  term,  vet  being  a  very  appro- 
priate woriJ,  as  it  nas  not  lutherto  acquired 
any  general  use  tn  a  different  sense.  It  is  here 
adopted. 

As  equity  will  compel  the  performance  of 
the  trust,  so  it  ivill  assist  tlie  trustees,  and 
protect  them  In  the  due  performance  of  the 
trust,  whenever  they  seek  its  aid,  as  to  the 
establishment,  the  management,  or  the  exe- 
cntion  of  such  trust. 

These  three  things  are  said  to  be  indis- 
pensable to  a  vaHu  trust:  1st,  sufficient 
words  to  raise  it ;  2nd,  a  definite  subject ; 
and,  3rd,  a  certain  or  ascertained  ol^ect. 
The  Sutiite  of  Frauds  (29  Car.  II.,  c.  3, 
i  7)»  requires  all  declarations  or  creations 
of  trusts  or  confidences  of  any  lands,  tene- 
ments, or  hereditaments,  to  be  manifested 
and  proved  by  some  writing,  signed  by  the 
party  entitled  to  declare  such  trust,  or  by 
his  last  will  in  writing.  The  statute  excepts 
tnista  aneing,  transferred,  or  eatinguished 
by  operation  of  law,  and  also  declarations  of 
trust  of  personalty.  There  is  no  particular 
form  of  writing  prescribed,  nor  needs  the 
writing  to  be  unner  seal ;  hence  any  letter, 
evincing  a  trust,  or  other  writiug  of  a  trus- 
tee, stating  the  trust,  or  anit  language  in 
writings  clearly  expressive  of  a  trust  in- 
tended by  the  party,  although  in  the  form  of 
a  desire  or  a.  request,  or  a  recommendation, 
will  create  a  trust  by  implication.  It  is  a 
maxim  in  equity,  a«lmitting  of  no  exception, 
that  ^  trust. shall  never  nil  for  want  ot  a 
trustee.  Wherever  then  a  trujt  exists, 
either  by  the  declaration  of  the  party,  or  by 
Intendment  or  Implication  of  law,  and  the 
party  creating  the  trust  has  not  appointed 
any  .trustee  to  execute  it,,  equity  will  follow 
ibe  legaf  estate,  and  decree  the  person  in 
wl^om  it  is  vested  (not  being  a  bond  fide 
purchaser  for  a  valiuible  consideration  with- 
out notice,  or  otherwise  entitled  to  protec- 
tion) to  execute  the  trust.  And  where  pro- 
pei^y  is  bequeathed  in  trust,  .but  no  trustee  is 
ap|Kttnte4»eqiiity,«at.io  real.eatate«,co»fiklers 


the  hebr  at  law  or  deviaet  ae  %  trustee  »  asto 
personal  estate,  the  personal  repreeentative, 
and  in  the  case  of  copiphulds,  the  lecal  esase 
devolvinsr  upon  the  loro,  he  would  bow,  under 
4  Wm.  IV..  c.  23,  be  probably  declared  t 
trustee.  And  by  the  same  act,  propeitr 
held  in  trust  is  not  liable  to  eacheat  by  tk 
treason  or  felonj  of  (he  trustee. 

The  estate  or  cestui  que  triul»  or  bene- 
ficiary, is  neither  jus  ta  re  nor  jus  md  rem, 
but  only  a  confidence  and  truat,  but  he  ii 
entitled  to  the  aid  of  equity  to  avail  himself 
of  the  benefit  of  the  trust;  and  his  powers  over 
the  estate  have  thus  been  aoainaed  up  by 
Mr.  Preston :  1st,  the  oesfsis  q/me  iruat  er 
beneficiary  is  the  beneficial  owner  in  equity, 
and  hae  an  equitable  estate^  ^udly,  iku 
eitate  gives  the  like  power  of  alienation  ia 
equity  as  may  be  rightfully  exeeuaed  at  lav 
by  the  owner  of  a  like  legal  eatate  ;  Srdly, 
the  like  limitations  may  be  wiadc  af  iht 
equitable  as  may  be  mafle  of  Ibe  lefal 
ownership;  4th]y,  the  limitationa  of  trust 
or  equitable  estates  receive  tbe  Hoe  eoi^ 
struction  as  if  they  were  liniitalioBa  of  the 
legal  estate;  5thly,  whenever  a  limitatioa 
of  an  use  would  be  sood  by  tbe  mlea  of  lav, 
a  like  limitation  of  the  trust  or  equitable 
ownership  would  be  valid  in  equity  i  6tyy, 
any  limitations,  which,  as  tending  to  a  per- 
petuity, would  be  void  if  it  were  of  an  uk^ 
will  be  void  if  it  be  of  the  trust  ar  ec|iitiaU« 
ownership;  7thly,^  of  equitable  estates  there 
cannot,  in  a  technical  sense,  be  sumt  ^if^'*'», 
and  therefore,  notwithstandiufir  adverse  pos- 
session, there  may  be  tranafera  or  ditposi* 
tions  by  the  equitable  owner,  either  by  deed 
or  wUl;  and  it  mav  he  added,  in  the  8th  and 
last  pkee,  that  the  Statute  of  Limitations 
does  not  apply  between  the  beneficiary  and 
his  trustee  (unless  he  is  trustee  by  implica- 
tion only). 

Trusts  shall  now  be  examined  under  thdr 
usual  divisions ;  $.  e.,  express  or  direct  trusis, 
andimplied  er  constructive  tnista^  cneased  by 
the  parties  or  resulting  by  the  operation  af  lav. 

Express  trusts  are  these  created  by  tbe 
direct  acts  of  the  parties,  bj  deed,  wti^  or 
writing.     They  are   dedumble    frosa    the 
nature  of  the  tiansaction,  as  matter  of  dear 
intention,    although   not   made    io  direct 
terms,  or  they  are  superinduced  upon  the 
transaction  bv  operation  of  law,  as  matter 
of  equity,  independent  of  the- particular  ia- 
tention  of  the  parties.    The  moat  Impoitaat 
are  trusts  of  real  or  personal  property  created 
in  preliminary  sealeu  agreementa,  as  marrii^ 
articles,  or  articles  for  the  purchase  of  kad, 
or  in  formal  conveyances^  such  as  mantsge 
settlements,  tenna  for  vears,  mortgs^es,  aad 
other  conveyances  and  assignments  lor  the 
pajrroent  of  debts,  or  for  raising  nortioas, 
assig^ntaents  of  ckoses  ta  ocfiea,  or  &r  other 
apeoial  purjjoses,  or  in  last  wills  suid  teals* 
ments.    It  is  impossible  to  keep  these  two 
great  classes  of  trusts  separaie  Cram  oae 
another,  inasmuch  as  they  are  found  oliea 
in  cQmbinatien*-*th0  diatinctions  will  be  eh- 
aarred  so  far  as  thay  an  pFacticable. 
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AMtiam$irriM4tttUmmi9.  IftheaaarrUf^ 
seltleiiient  be  fioal  in  iu  chancter,  awl  the 
trustt  shereby  created  are  clearly  defined 
and  deternbed,  the  Inuts  «rill  be  trcaled  as 
executed.     But  where  mere  articles  haire 
been  eigned  before  niarriaf  e,  and  equity 
is  required  to  execute  tbem,  ic  will  construe 
the  words»  according  to  the  prttumed  in- 
fentioa  of  the  parties,  most  beneficially  for 
tbe  issue  of  the  mairiagc*  and  it  will  put  it 
out  of  the  parents'  power  to  defeat  the  issue 
by  requiring  that  the  limitations  in  the  mM" 
ri'a^e  settlement  should  be,  whst  are  oaUed, 
limitations  in  strict  settlement ;  1. 1.,  instead 
of  jpTing  the  parents  a  fee  tail»  the  Itmita- 
tioDS  wiU  be  made  to  them  for  life*  with  re- 
mainders to  the  first  and  other  sons,  &c.p 
In    fee    tail;  or  if  the  articles  apply  to 
duugbtera,  similar  limitations  to  them  alto ; 
for  otherwise,  if  the  parents  had  a  fee  tail, 
it  would  be  in  their  power  to  defeat  the 
purpose  of  protecting  and  supporting  the 
interests  off  the  issue,  and  to  appropriate 
the  estate  to  themselves,  by  a  dissataillng 
deed,  under  the  3  &  4  Wm.  IV.,  e.  74. 
Terms  for  years  and  personal  chattels  can 
be  limited  in  equity  in  strict  settlement,  in 
the  same  way  ana  to  the  same  extent  as 
real  estate  of  inheritance  may  be,  so  as  to 
be  transmissible  like   heir-looms.     As   a 
f^eneral  rule,  marriage  articles  will  be  de- 
creed in  fiifour  of  those  who  are  strictly 
within  the  reach  and  influence  of  the  con- 
sidermtion   of    the    marriage,  or  claiming 
through  them,  as  the  wife  and  issue,  but 
they  will  not  be  decreed  in  favour  of  mere 
volunteers  for  whom  the  settlor  is  under 
neither  moral  nor  natural  oliligation  to  pro- 
vide, such  as  his  distant  heirs  or  relations, 
or  mere  strangers.    In  marriage  settlements 
nrs  frequently  and  principally  found  limha- 
tiona  to  trustees  to  preserve  contingent  re- 
mainders, the  object  of  which  is  to  prevent 
the  destruction  of  contingent  reminders  by 
the  tenant  for  lifie,  or  other  party,  before  the 
remainder  comes  iu  i«ie,  and  is  vested  in 
the  remainder  man  i  so  that  the  whole  in- 
heritance migbt  come  entire  to  the  eithd 
one    trust   or   beneficiary  in  contingency. 
Bqnity  will  afford  every  assistance  to  sacb 
trustees  to  aid  them  in  the  due  cxecutioo  of 
their  trust. 

Terma  for  years  are  often  created  to  secure 
the  payment  of  jointures,  and  portions  for 
younger  children,  jlfc,  but  they  do  not  de- 
termine, upon  the  performance  of  the  trust 
for  which  they  were  created,  unless  there  be 
a  special  proviso  for  cesser  of  the  term  con- 
tained in  the  deed.  Supposing,  therefore, 
that  A.  purchases  an  estate,  which  had  been 
previously  sold,  mortgaged,  leased,  and 
charged  with  every  kind  of  incumbrance  to 
which  real  property  is  subject,  in  tliis  case, 
A.  and  the  other  purchasers,  and  all  incnm- 
hrancers  having  equal  claims  upon  the  estate, 
f .  e.,  their  equities  are  equal.  But  if  there 
be  a  tens  of  years  subsisting  in  the  estate 
prior  10  the  purchases,  mortgages,  and 
otlier  inoutnbffanccs^  and  A.  procures  an. as- 


si^ment  of  it  to  trustees  in  tmst  for  himself, 
this  gives  him  the  legal  interest  in  the  lands 
during  the  continuance  of  the  term,  abso- 
lutely discharged  from,  and  unafieoted  by 
any  of  the  purchases,  mortgages,  aad  other 
incumbrances  subseinient  to  the  creatioB  of 
the  term,  but  prior  to  his  own  purchase :  1. 1., 
by  the  assignoMnt  of  luch  term  to  atbmd  the 
inheritanoe,  it  will  protect  A.,  the  purchaser, 
from  all  mesne  or  BMddls  incumbmaces. 
But  A.,  to  entitle  himself  in  equity  to  the 
benefit  of  such  term,  must  be  a  p«rehaser 
for  a  valuable  ooosideration,  his  purchase 
must  be  free  from  every  kind  of  fraud,  and 
he  most  not  have  had  any  notice  of  the  prior 
conveyance,  mortgage,  charge,  or  other  in- 
cumbrance.   But  see  Tiniis  pok  Ybars. 

Morigageti  so  far  as  equity  is  concerned 
in  them,  may  be  treated  of  under  redemp- 
tion, fareclosure,  and  equitable  mortgages. 

The  mortgagor,  at  common  law»was  sub- 
jected to  great  haidships,  if  he  did  not  strictly 
fulfil  the  condition  of  the  mortgage^  by  re- 
paying the  money  borrowed  with  interest 
and  expenses,  at  the  very  time  specified ;  for 
he  forfeited  to  the  mortgagee  the  inheritance 
or  the  term,  as  the  case  might  be,  however 
great  its  intrinsic  vahie  compared  to  the 
'money  advanced.  Bui  equity  interposed 
itself  to  prevent  such  manifest  injustice^  and 
treated  the  mortgage  as  a  mere  security  for 
the  debt  \  that  the  mortgagee  held  the 
estate,  although  forfeited  at  law,  as  a  trust ; 
that  the  mortgagor  had  an  cquityof  redemp- 
tion, which  was  in  the  nature  of  a  trust 
estate,  grantable,  deviseable,  and  eniailsble 
by  tiie  mortgagor,  and'  liable  to  courtesy, 
and  since  the  late  Dower  Act,  also  to  dower ; 
and  that  this  equity  of  redeinption  might  be 
eaforced  against  the  mortgagee  by  the 
mortgagor,  his  heirs,  executors,  assignees, 
or  subset|uent  incumbrancera,  and  in  fact 
by  all  persons  claiming  an^f  interest  what- 
ever in  the  premises,  as  agatnst  tlie  mortga- 
gor ;  the  application  to  be  made  by  bill  to 
redeem,  offering  to  pay  the  debt  and  all 
equitable  charges,  to  be  fikd  within  a  rea- 
sonable time. 

So  inseparable  is  the  i^ht  of  redemption 
from  the  mortgage,  that  it  cannot*  be  disan- 
nexed,  even  by  an  express  agreement  of  the 
parties.  "  You  shall  not,"  sud  Lord  Eldon, 
"  by  special  terms  alter  what  this  court  savs 
are  the  special  terms  of  this  contract."  if, 
therefore,  it  should  be  exnresaly  ajpreed, 
that  unless  the  money  should  be  repud  at  a 
particular  day,  the  estate  should  be  irre- 
deemable, the  agreement  would  be  utterly 
void.  But  by  the  4  &  5  W.  &  M.,  c.  16, 
§  2,  if  any  person  who  hath  suffered  any 
judgment  or  recognisance  which  may  bring 
a  charge  upon  the  land,  to  be  entered 
agmnst  him,  mortgage  his  estate  without 
giving  notice  of  the  prior  encumbrance, 
such  mortgagor  forfeits  his  equity  of  re- 
demption; and  the  same  punishment  is 
visited  upon  the  mortgagor,  who,  effecting 
a  second  mortgage  upon  his  estate,  sup- 
presses  .the  fia.'t   of  the  first  mortguge. 
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Equity  cannot  protect  a  mort^|ragor  in  his 
fraud.  Mr.  Chancellor  Kent,  in  his  Com- 
mentarie*  upon  the  Bquity  of  Redemption, 
thus  eloquently  speaks  :  —  '*  The  cade  of 
uort^gfes  is  one  of  the  roost  splendid  in- 
stances in  the  history  of  our  jurisprudence, 
of  the  triumph  of  equitable  principles  over 
technical  rules,  and  of  the  homa^^e  which 
those  principles  have  received  by  their  adop- 
tion in  the  courts  of  law.  Without  any  pro- 
phetic anticipation,  we  may  well  say,  that 
'  returning  justice  lifts  aloft  her  scale  V* 

A  Welch  mortgage  (seldom  resorted  to) 
has  a  perpetual  power  of  redemption,  sub- 
sisting fur  ever,  and  the  mortgagee  cannot 
compel  a  redemption  or  foreclosure.  This 
mortgage  is  without  a  covenant  to  repay 
the  mortgage  money.  In  all  other  mort- 
gages, where  a  mortgagee  has  been  in  pos- 
session twenty  years,  without  any  impedi- 
ment in  the  mortgagor  to  assert  his  title, 
such  as  imprisonment,  infancy,  coverture 
(in  the  case  of  a  wife),  or  being  beyond  sea 
(where  it  is  not  by  having  absconded),  or  if 
such  impediment  have  been  removed  ten 
years,  it  is  a  bar  to  a  redemption.  But  if 
there  have  been  acknowledgments  within 
the  twenty  years,  that  the  estate  was  held 
in  mortgajB^e,  and  accounts  have  been  kept, 
a  redemption  will  never  be  barred. 

The  doctrine  of  tacking  mortgages  is 
somewhat  inequitable,  but  it  is  this :— If  a 
third  mortgagee  bu^  in  the  first  mortgage, 
he  acquires  a  title  m  law^  and  having  equal 
equity,  will  (to  use  the  language  of  the  text- 
books) ''squeeze  out  the  second  mortgagee," 
always  provided  that  such  third  mortgagee 
has  no  notice  of  the  second  mortgage.  Or 
thus : — If  a  first  mortgagee  lend  a  further 
sum  to  the  mortgagor,  by  way  of  surcharge, 
or  upon  a  judgment,  he  may  retain  not  only 
against  the  mortgagor,  but  againit  a  mesae 
mortgagee  (be  having  no  notice  thereof)  till 
the  mortgage  and  judgment  be  satisfied. 
Where  A.  has  two  mortgages  on  different 
independent  estates^  one  a  deficient,  and  the 
other  more  than  suflicient,  the  mortgagor 
cannot  redeem  the  latter  without  making 
good  the  deficiency  of  the  other  security,  nor 
where  there  are  two  separate  mortgages  of 
different  estates  to  the  same  person,  can  the 
purchaser  of  the  equity  of  redemption  of  one 
of  them  redeem  that  mortgage  onlv  {  if  he 
redeem  at  all,  he  must  redeem  botn.  The 
mortgagee  has  a  right  of  foreclosure,  by 
which  the  mortgagor's  rights  are  extin- 
guished, and  the  absolute  dominion  of  the 
property  passed  to  the  mortgagee.  Equity 
will  not  decree  a  compulsory  sate  against 
the  mortgagor,  as  a  general  riile,  except  in 
certain  cases,  as  where  the  esute  is  deficient 
or  the  mortgagor  is  dead,  and  the  personal 
estate  is  inadequate,  or  the  estate  has  de- 
scended to  an  infant;  or  the  mortgage  Is  of 
a  dry  reversion,  or  of  an  advowson;  or 
where  the  mortgagor  bankrupts,  and  a  sale 
is  prayed,  or  wliere  the  mortgage  is  equit- 
able, or  where  the  mortgage  is  of  land,  and 
by  the  local  law  is  subject  to  a  sale,  as  in 


Ireland  or  America,  But  if  a  power  af  sale 
upon  deftinit  of  payment  be  inserted  in  the 
mortgage-deed,  then  all  incoovenicnce  it 
obviated  ;  and  this  is  now  the  practice. 

Equity  will   imply  mortgages,  from  the 
nature  of  the  transactions  betiveeo  the  par- 
ties, and  then   they  are  terined  efmiimbk 
mortgagts.    Thus,  if  a  debtor  depont  hii 
title  deeds  to  an  estate  with  a  crcdiuur,  with 
or  without  a  written   memorandum,  it  is 
held  to  be  a  valid  agreement  for  a  mortsage 
between  the  parties,  and  is  not  within  the 
operation  of  the  Statute  of  Frauda»    Sack 
deposit  will  cover  subsequent  advances,  if  it 
appear  by  clear  evidence  that  they  were  made 
upon  the  faith  of  such  security,  or  rather, 
that  the  original  deposit  was  made  with  aa 
agreement  for  a  further  advance.    This  doc- 
trine has  been  received  with  great  disappro- 
bation, and   a  disposition  haa  lately  been 
evinced  to  narrow  its  operation.     Aod  ao 
long  as    Lord  Cottenham's  judgment,  ia 
WkUworth  V.  GoH^inii,  remain  uncontrMfir- 
ted,  equitalile  mortgages  were  not  «iceiBed 
any  security  whatever ;  for,  according  to  hia 
lordship's  dietwn^  a  judgment  creditor,  mth- 
out  notice,  in  possession  of  the  estate  oodrr 
an  iUgit,  has  pref^ence  to  an  eqottabk  in- 
cumbrancer, by  deposit  of  title  deeds,  wi;h 
a  prior  charge ;  it  appears  obvious  that  anck 
a  preference  would  have  exbted  as  against  all 
other  mere  equitable  interests.    This  dietmm 
was  misunderstood,  as  the  Chancellor  did  not 
mean'  to  convey  such  an  impression.    The 
trusts  arising  under  general  assignments  for 
the  benefit  of  creditors,  are  also  the  objerts 
of  equity  jurisdiction,  which  enforces  a  dis- 
covery and  an  account  from  the  tmsteea,  aad 
distributes  the  whole  funds  in  their  proper 
order  among  all  the  claimants,  upon  the  ap- 
plication of  any  one  of  them,  either  on  his 
own  behalf,  or  on  behalf  of  himself  and  ail 
the  other  creditors. 

A  ekitse  in  action^  «.  e.,  a  thing  of  which  a 
person  has  not  the  possession  or  actual  en- 
joyment, but  has  a  right  to  demand  the  same 
by  action,  cannot  be  assigned  or  granted  over 
at  common  law,  ex(*ept  in  the  rase  of  the 
Crown,  and  except  negotiable  instrumeats, 
such  as  a  bill  of  exchange  or  a  proffltssory 
note,  for  the  convenience  of  commerce;  bat 
in  equity  it  may,  for  a  consideratioB,  be 
assigned,  even  by  parol,  and  is  good  agasaat 
creditors  under  a  bankruptcy.  It  is  nsnal 
for  the  assignor  to  i;ive  the  assignee  a  power 
to  sue  for  the  chose  ta  oc^ioa  in  his,  ihe 
assiirooPs,  name.  Tlie  assignee  ahoold  im- 
roedmtely  give  notice  of  the  assigniaeat  to 
the  debtor;  for,  in  the  absence  of  sack 
notice,  the  debtor  may  pky  the  original  cre- 
ditor. 

The  express  tnuts  which  are  created  of 
real  or  personal  property  in  wills  mmd  imU^ 
ments,  are  most  usually  for  the  security  of 
the  rights  and  interests  of  infiuits,  fmu 
covert,  children,  and  other  relaliooa,  for  the 
payment  of  debts,  legacies,  or  portious ;  for 
the  sale  or  purchase  of  real  estate ;  for  the 
benefit  of  heirs  or  others  having  daioa  apoa 
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the  tcaUtor;  or  for  objects  of  f^eneral  or 
special  cbarity.  Very  embarrassiDfif  ques- 
tioM  relating  to  these  voluininous  transac- 
tions  are  frequently  brouj;ht  before  the 
coort»  and  curiout  are  the  doctrines  mooted 
aa  to  the  nature  and  extent  of  limitations  of 
trusts  in  wills.  Whether  an  estate  in  fee,  in 
tail,  or  for  life,  or  otherwise,  passes  by  the 
deviae,  the  quantity  of  the  estHte  is  decided 
by  the  same  rules  as  in  coons  of  law,  whe- 
ther the  deriee  be  of  a  legal  or  a  trust  estate, 
eseetpi  in  the  case  of  execurory  trusts — 
there  being  this  difference  between  what  are 
termed  trusts  executed  and  executory  trusts. 
A  trust  executed  is  where  the  testator  has 
l(iren  complete  directions  for  settling  his 
eaute  with  perfect  limitations.  An  executory 
Crust,  is  where  the  testator's  directions  are 
Incomplete,  and  are  rather  minutes  or  io> 
sCructions.  In  the  case  of  trusts  executed, 
l^al  expressions  will  have  a  strict  legal 
effect,  as  in  immediate  devises  at  law,  though 
perhaps  contrary  to  the  testator's  tnteution ; 
but  in  cases  of  executory  tnuts,  equity  will 
consider  the  intention,  and  direct  the  con- 
veyance according  to  it. 

J  t  Is  in  wiUs  that  the  doctrine  of  election 
and  ittiiafaetUm  most  frequently  arises.  Elec' 
tiom.  In  this  sense,  means  the  obligation 
imposed  upon  a  party  to  choose  between 
two  inconsistent  or  alternative  rights  or 
claims,  where  there  is  a  clear  Mtentum  of 
the  person  from  whom  he  derives  one,  that 
be  should  not  enjoy  both.  Everything  de- 
pends upon  the  language  of  the  wilt.  Hie 
principle  is,  thit  a  person  shall  not  claim  an 
interest  under  an  instrument,  whether  it  be 
a  deed  or  will,  without  giving  full  effect  to 
that  mstrument,  so  far  as  be  can :  for  in- 
atance,  if  a  testator  give  what  is  not  his 
property,  Init  which  he  supposes  to  be  his, 
and  gives  to  the  person  whose  property  it  is 
an  interest  by  his  will,  such  person  will 
not  be  permitted  to  defeat  the  disposition, 
when  It  IS  in  his  power,  and  yet  take  under 
the  will,  but  he  must  make  his  election ;  and 
Che  same  principle  applies,  though  the  tes- 
tator knew  he  had  no  right  to  dispose  of  the 
property,  and  yet  knowing,  takes  upon  him- 
aelf  so  to  dispose  of  it.  Where  a  person  has 
made  an  election,  and  proceeds,  contrary  to 
such  election,  to  recover  the  property  at 
law,  an  injunction  will  be  cranted  to  restrain 
him.  Tlie  doctrine  of  election  is  equally 
applicable  to  ail  interests,  whether  they  are 
immediate  or  remote,  vested  or  contingent, 
of  value  or  of  no  value,  or  whether  these 
interests  be  in  real  or  personal  estate;  but  it 
ia  not  applicable  to  creditors. 

SaiufaetifM  may  be  defined  to  be  the 
donation  of  a  thing,  with  the  intention,  ex- 
press or  implied,  that  it  is  to  be  an  extin- 
guidiment  of  some  existing  ri^ht  or  claim  of 
the  donee.  Questions  of  satisfaction  have 
chua  been  classed :— 1st,  iu  cases  of  por- 
tions secured  by  a  marriage  settlement :  for 
instance,  where  a  provision  is  secured  to  a 
child  by  a  marriage  settlement,  and  the 
parent  (or  person  t»  k»oo/Kireii/ts}  afterwards. 


by  will,  gives  the  same  child  a  legacy,  with- 
out expressly  directing  it  to  be  in  satisfac- 
tion of  such  provision.    If  the  legacy  be  of 
a  sum  as  great  or  greater  than  the  provision, 
if  it  be  efuedem  ffeueru,  equally  certun  and 
subject  to  no  contingency  not  applicable  to 
both,  and  it  cannot  be  shown  that  it  is  given 
for  a  different  purpose,  it  will  be  deemed  a 
complete  satisfaction.    And  if  the  legacy  be 
less  in  amount  than  the  provision,  or  be 
payable  at  a  different  period,  it  seems  that 
It  will  be  deemed  a  satisfaction  pro  tanto. 
2nd.  In  case  of  portions  given  by  a  will,  and 
an  advancement  of  the  donee  afterwards,  in 
the  life  of  the  testator  i  as  where  a  parent, 
or  other  person  in  loco  parentis,  bequeaths  a 
legacy  to  a  child,  and  afterwards,  in  his  life- 
time, makes  a  provision  for  the  same  child, 
without  expressing  it  to  be  in  lieu  of  the 
legacy,  then  if  such  provision  be  equal  to  or 
exceed  the  amount  of  the  legacy ;  if  it  be 
efusdetn  generii^  certain,  and  not  contingent, 
and  no  other  distinct  object  be  pointed  out, 
it  will  be  deemed  a  satisfaction,  or  more 
properly  an  ademption  of  the  legacy.    And 
if  tne  provision  be  leee  than  the  legacy,  it 
will  be  deemed  a  satisfaction  pro  tanto.    It 
is  to  be  observed  that  grandchildren,  bro- 
thers, sisters,  uncles,  aunts,  nephews,  and 
nieces,  as  well  as  natural  children,  aredeemed 
strangers  to  the  testator  in  the  sense  of  the 
rule  (unless  he  has  placed  himself  towards 
them  m  locoparentii)*    They  are,  therefore, 
in  a  better  position,  not  only  than  legitimate 
children,  but  even  than  they  would  be  if  the 
testator   formally  acted  in  loco  parentis. 
The  propriety  of  this  doctrine  has  been  seri- 
ously questioned  by  many  of  our  lord  chan- 
cellors, but  it  is  so  generally  estsblishefl, 
that  it  cannot  be  shaken  but  by  overthrow- 
ing a  mass  of  authority,  which  no  Judge 
would  feel  lumself  at  liberty  to  disregard, 
dd.  In  cases  of  legacies  to  creditors.  Where 
a  legacy  operates  as  a  satisfaction  of  a  debt 
owing  to  a  legatee,  it  must  be  equal  to  or 
greater  in  amount  than  the  existing  debt, 
equally  beneficial,  of  the  same  nature,  «.  e., 
land  cannot  be  taken  in  satisfaction  for 
money,  nor  money  for  land ;  it  must  also  be 
certain  and  not  contingent,  and  payable  im- 
mediately, and  no  particular  motive  can  be 
assigned  for  the  gift.    The  legacy,  however, 
will  not  satisfy  a  debt  if   it   be  of  less 
amount,  not  even  pro  tanto;    nor  where 
there  is  an  express  direction  in  the  will  for 
the  payment  or  debts ;  nor  where  the  bequest 
is  or  a  residue;  nor  where  the  debt  is  a  ne- 
gotiable security ;  nor  upon  an  open  and  run- 
ning accoimt.    The  ground  of  this  doctrine 
is  more  intelligible  than  in  the  foregoing 
cases ;  and  it  is  that  a  testator  shall  be  pre- 
sumed   to  be  just  before  he  is   kind  or 
generous. 

It  Yvill  be  convenient  in  this  place  to  state 
the  principle  upon  which  purchasers  are 
bound  to  look  to  the  due  application  of 
the  purchase  money,  inasmuch  as  the  ques- 
tion arises  in  cases  of  trust  under  wills, 
althoogh  it  equally  applit'S  to  other  trusts 
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created  inter  vhos^  Ut.  As  to  personal 
estate,  incliKling  leaseholds,  the  personal 
estate  beiiij;-  "  t£e  natural  fund**  for  the  pay- 
ment of  testator's  dthtu  generally,  a  handfde 
purchaser  (without  notice  of  the  debts,  and 
.  without  collusion  with  the  executor),  either 
of  the  whole  or  any  part  of  it,  is  not  bound 
to  see  his  purchase  money  applied  by  the 
.  executor  for  the  payn^ent  of  debts*  2d.  As  to 
.  real  estate ;  where  there  is  a  general  devise 
for  the  payment  of  debts,  the  purchaser  is 
not  bound  to  look  to  the  application  of  hb 
purchase  money,  because  of  the  unlimited 
,  nature  of  the  trust.  But  where  the  trust  is 
for  the  payment  of  legracieSf  or  of  8peci6ed 
or  scheauled  debts,  the  case  is  different,  for 
they  are  ascertained,  and  the  purchaser  is 
bound  to  see  his  purchase  i^oney  actually  ap- 
plied in  discharf^e  of  them,  unless  a  clause  is 
inserted  in  the  trust-deed  or  will,dedaringthat 
th«  trustees'  receipts  of  the  purchase  money 
shall  be  sufficient  dischar/B^^s  to  purchasers ; 
and  this  clauee,  givin/f  to  the  trustees  the 
right  to  ];eceive  the  money,  without  any  fur- 
ther responsibility  on  the  {Nurt  of  the  pur- 
chaser, w  now  universally  inserted  in  well 
drawn  instruments. 

The  second  great  division  are  imilkd 
trustSi  including  constructive  and  resulting 
trusts.  It  is  a  general  rule  that  equity  never 
presumes  or  implies  a  trust  as  intended  by 
.  the  parties,  unless  taking  all  the  circum- 
stances together,  thM  is  the  fair  and  reason- 
able interpretation  of  their  acts  and  transact 
tions. 

The  two  general  classes  of  implied  trusts 
are  first:— those  which  stand  upon  the  pre- 
sumed Intention  of  the  parties.  For  in- 
stance, if  money  or  other  property  be 
.  delivered  by  one  person  to  another,  to  be 
by  the  latter  paid  or  delivered  over  to  and 
for  the  benefit  of  a  third  person  i  the  person 
receiving  the  money  or  other  property  holds 
It  upon  an  implied  trust*  in  favour  of  such 
thira  party,  although  no  express  agreement 
has  been  entered  into  to  sucn  effect.  Where 
certain  trusts  are  created  by  will  or  deed, 
which  fail  in  whole  or  in  part,  or  which  ere 
so  indefinite  that  equity  cannot  carry  them 
into  effect,  or  which  are  illej^al,  or  fully 
executed,  leaving  an  unexhausted  residuum, 
in  all  such  cases  a  resulting  trust  will  arise 
to  the  party  creating  such  trusts  or  to  his 
heirs  and  legal  representatives.  Where  a 
person  buys  land  m  the  name  of  another, 
and  pays  the  consideration  money^  the  land 
will  generally  be  held  by  the  grantee  in  trust 
for  the  person  who  so  pays  the  consideration 
nkoney.  ''  It  is,"  says  Lord  Hardwicke,  **  a 
certain  known  rule,  that  when  a  man  pur- 
chases land  in  the  name  of  another,  it  is  a 
resulting  trust."  This  doctrine,  however, 
is  strictly  limited  to  cases  where  the  pur- 
chase has  been  made  in  the  name  of  one 
person,  and  the  purchase  money  has  been 
.paid  by  another.  For  if  a  person  employ 
another  by  parol  as  an  agent  to  buy  an 
estate  for  him,  and  the  agent  buys  it  in  his 
own  name,  and  the  principal  pays  no  part 
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of  the  purchase  money,  then,  if  the  agent 
deny  the  tru«t,  and  there  is  not  any  wrkteo 
agreement  or  document  to  estaUiah  k,  the 
agent  cannot  be  compelled  to  convey  the 
estate  to  the  principal,  for  it  wonkl  be  posi- 
tively a  violation  of  the  Statnte  of  Franks. 
There  is  an  exception  to  the  doctrine  of  a 
resulting  trust  in  the  Ship  Rei^tryActs; 
for  if  A.  purchase  a  ship  in  the  same  of  B^ 
and  the  nde.is  registered  in  the  name  of  B^ 
B.'s  title  cannot  be  dislodged. 

But  a  resulting  trust  may  bn  rebutted  by 
circumstances  in  evidence,  thus,  if  a  paient 
should  purchase  in  the  name  of  a  aoo,  the 
purchase  %voald  primi  facie  be  deeoMd  as 
intended  for  an  advaneement,  ao  as  to  rebat 
the  presumption  of  a  resulting  tmat  to  the 
parent;  and  this  presumption,  of  advaaoe- 
ment  is  stronger  in  the  case  of  a  wife  thsn 
of  a  child,  for  a  %vife  cannot  at  law  be  a 
trustee  for  her  husbaml. 

In  the  case  of  joint-pnreliaaes  made  by 
two  persons,  who  pay  the  pundiase  moaey 
In  equal  proportions,  and  take  a  conveyaare 
to  them  and  their  heirs,  it  constitnles,  at 
law  and  in  equity^  a  joint-tenancy,  and  of 
course  the  survivor  tidtes  the  whole  estate; 
but,  if  they  pay  unequal  proportions  of  the 
purchase  money,  in  case  of  the  death  of 
either  of  them,  there  will  be  no  snrvtvonhip, 
for  equity  will  hold  the  snrriror  lo  he  i 
trustee  for  the  representatives  of  the  psrty 
tleceased,  in  proportion  to  the  snm  advanced 
by  him.  And  in  all  other  cases  of  a  joint 
undertaking,  or  partnership,  either  in  trade 
or  in  any  other  commercial  dealing,  th^ 
will  be  considered  as  tenants  in  cooubod, 
or  the  survivors  as  trustees  £or  those  who 
are  dead,  in  expanskii  of  the  great  coiaiasn 
law  mhxXm^JuMoccreieendiimier  mereaiartM, 
pro  benejkio  eommereii,  ioemm  nan  kaki. 
If  a  creditor  appoint  his  debtor  ejiecvtsr, 
the  debt  is  extinguished  at  law,  and  caaaot 
be  revived ;  but  in  equity  the  execntor  is, 
as  to  creditors  and  legatees,  on  a  deficieacy 
of  asseu,  considered  as  a  trustee  In  lespect 
.  of  his  debt,  and  accountable  for  it,  as  a  part 
of  the  testator's  personal  estate.  Whatever 
acts  are  done  by  trustees  In  rtffurd  to  the 
trust  property  shall  be  deemed  to  be  doae 
for  the  benefit  of  the  cestui  fue  trust,  or 
beneficiary,  and  not  for  the  trustee's  benefit. 

The  second  general  class  of  implied  or 
rather  constructive  trusts,  are  those  that  are 
forced  upon  the  conscience  of  the  party  by 
the  mere  operation  of  the  law;  as,  where  a 
party  has  received  money,  which  he  cannot 
conscientiously  withhold  from  another  party, 
equity  will  raise  a  tnut  In  favcMsr  of  the 
partf  for  whom  or  on  whose  account  it  was 
received.  This  i>revailiog  ariociple  ia  fami- 
liarly illustrated. in  cases  of  money  paid  by 
accident^  mistake,  or  fraud.  It  la  also  a 
comprehensive  rule  in  equity,  that  all  per- 
sons coming  into  possesuen  of  trust  pro- 
perty, with  notice  of  the  trusty  ahaU  be 
considered  as  trustees,  and  bonad^  wilb 
respect  to  that  special  property,  to  the 
execution  of  the  trust. 
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A  trustee  is  boand,  by  Ms  implied  ohH^^a- 
tion,  to  perform  all  those  acu  which  are 
necessary  and  proper  for  the  due  execution 
of  the  trust  which  h«  haa  undetUikeD.    If 
1m  do  sot  exactly  know  what  his  precise 
duty  h,  he  should  seek  the  direction  and 
sdd  of  a  court  of  equity,  to  assist  hhn  in 
carryiug-  o«t  the  executwu  of  the  trusts. 
The  cestui  que  trust,  or  person  bene6cially, 
tho«^h  not  legally,  interested,  can  in  no 
case  mt  bis  tmntee  al  law,  for  any  miscon- 
duct, but  must  ile  a  bill  in  equity.    The 
general  rule  is  that  trustees  arc  responsible 
only  for  their  own  acts,  and  not  for  the  acts 
of  each  other,  unless  they  hav«  made  some 
«|freemeot  by  which  they  have  expressly 
agreed  to  bejtound  for  each  other,  or  they 
have,  by  their  own  voluntary  co-operation 
or   connivance,  enabled    one  or  more  to 
accomplish  some  known  object  in  violation 
«ff  the  trust.    At  law,  if  a  trustee  join  in  a 
recelpf,  he  will  be  charg-ed  with  the  fund, 
because  he  appeared  to  have  a  power  over 
it ;  but  in  equity  the  rule  n  different,  for, 
though  priwUl  fade  both  are  liable,  yet,  if 
two  trustees  join  in  receipts  or  conveyances, 
and  it  is  proved  that  one  of  them  only 
received  the  money,  that  party  is  solely 
liable,  as  the  other  joined  purely  for  the 
sake  of  conformity.    The  rule  is  different 
as  to  execators ;  for  if  two  executors  join 
in  receipts  and  conveyances,  and  one  only 
receives  the  money,  yet  both  are  liable  to 
crediCora  and  legatee;   the  reason  of  this 
difference  is  this : — trustees  have  all  eqnid 
power,  interest,  and  authority,  and  cannot 
act  separately  as  executors  nmy,  but  must 
join  in  receipts  and  conveyances.       One 
trustee  cannot  sell  without  the  other,  or 
make  a  claim  to  receive  more  of  the  consi- 
deration  money,  or  to  be  more  a  trustee, 
than  the  other.      But  executors  are  not 
compellable  to  Join  in  receipts,  and  each  is 
competent,  by  his  oivn  separate  receipt>  to 
discnarge  any  debtor  to  the  estate.      If, 
then,  executors  join  in  a  receipt,  it  is  their 
own  voluntary'  act,   and  equivalent  to  an 
admission  of  their  willingness  to  lie  jointly 
nrcottntsA)te  for  tiie  monify.      Where  one 
executor  receives  the  whole  or  part  of  the 
testator's  estate,  ami  pays  it  over  voluntarily 
and  unnecessarily  to  his  co-executor,  and 
the  same  is  lost  or  embezzled,  he  who  so 
paid  it  over  is  answerable  with  the  other, 
unless  he  can  assign  a  suffiHenc  excuse. 

The  office  of  trustee  is  considered  as  ho- 
norary, and  it  is  an  estalilished  rule  that 
a  trustee,  executor,  or  administrator  shall 
have  no  allo^vance  for  his  care  or  trouble 
unless  there  be  some  provision  for  that  pur- 
pose in  the  deed  or  will,  creating  the  trust ; 
f  tr  there  would  be  great  difficulty  in  esti^ 
mating  the  quantum  of  such  allowance,  as 
one  man's  time  is  more  valuable  than  tbat 
of  another,  and  by  such  allowance  the  tru0t 
estate  might  be  loaded  and  rendered  of 
little  value.  There  is  not,  perhaps,  any 
great  hardship  in  this  rule,  since  a  trustee 
is  not  coiiipeUable  to  accept  the  trust,  but 


may  renounce  it  if  he  think  proper;  al« 
ttiough  if  he  once  accept  the  trust,  equity 
will  compel  him  to  perform  it.  An  attor^ 
ney,  being  an  executor,  will  not  be  allowed 
law  expenses,  in  respect  of  business  trans- 
acted by  himself  relative  to  the  testator's 
affairs.  It  is,  however,  an  established  rule, 
that  the  ces^iit  que  trust  or  l»enefictary  save 
the  trustee  harmless,  as  to  all  the  costs 
and  charges  incurred  in  carrying  out  the 
tnist.    Madd.  Ckan.^  tit.  '*  Truste." 

TUB>M  AN,  a  barrister  who  has  a  pre-audience 
in  the  Exchequer,  and  also  a  particular  place 
in  court. 

TUMBRBLL,  a  casti^torv^ 

TUMULTUOUS  PETITIONING.  By  13 
Oar.  II.,  St.  1,  c.  6,  it  is  enacted,  that  not 
more  than  twenty  names  shall  be  signed  to 
any  petition  to  tlie  kin^,  or  either  iMUse  of 
parliament,  for  any  alteration  of  matters 
established  by  law  in  church  or  state;  unless 
the  contents  thereof  be  previously  approved, 
in  the  country  by  three  justices,  or  the 
majority  of  the  grand  jury  at  the  assizes  or 
quarter  sessions ;  and  in  London  by  the  lord 
mayor,  aldermen,  and  common  council;  and 
that  no  petition  shall  be  delivered  by  a  com- 
pany  of  more  than  ten  persons,  on  pain,  in 
either  case,  of  incurring  a  penalty  not  ex- 
ceeding 100/.  and  three  months  imprison- 
ment. See  67  Geo.  III.,  c.  19,  §  23. 

TUNGREVE,  a  town-reeve  or  bailiff. 

TURBURY,  the  liberty  of  digging  turf. 

TURN  or  TOURN,  the  great  court  leet  of  the 
county^  as  the  county  court  is  the  court 
baron ;  of  this  the  sheriff  is  Judge,  and  this 
court  is  incident  to  his  office ;  wherefore  it  is 
called  the  slieriff's  tourn ;  and  it  had  its  name 
originally  from  the  sheriO  's  making  a  turn 
or  circuit  about  his  shire,  and  holding  this 
court  in  each  respective  hundred.  2  Hatek, 
P,  C,  r.  10. 

TURNING  TO  A  RIGHT,  where  a  person's 
possession  of  property  cannot  be  restored  by 
entry,  but  can  only  bo  recovered  by  action. 

TURNKEY,  a  gaoler. 

TURNPIKE  ROADS.  These  do  not  generally 
fall  within  the  operation  of  the  Highway  Act, 
5  &  6  Win,  FV.,  c.  50,  but  are  regulated 
primarily  by  the  local  acts,  relative,  to  each 
particular  road,  which,  though  temporary, 
are  renewed  by  the  legislature  from  time  to 
time  as  they  are  about  to  expire ;  and  in  the 
next  place  by  statutes  of  a  general  descrip- 
tion, applicable  (with  very  few  exceptions) 
to  all  turnpike  roads,  that  is  all  roads  main- 
tained by  tolls,  and  placed  under  the  manage- 
ment of  trustees  or  commissioners  for  a 
limited  period  of  lime.  Nortkam  Bridge  and 
Rotid  Company  w»  London  and  Soutkampton 
Raihitay  Company,  6  M.  &  W.  438. 

TURPIS  CAUSA,  a  base  or  vile  confederation 
on  which  no  action  can  be  founded. 

Turpii  est  pars  oum  non  cmwemt  cum  sua  toto. 
Plow.  16L— (That  part  is  bad  which  accords 
not  with  its  whole.) 

Tula  est  custodia  qua  sihimet  crediiur.  Hob. 
340.— (That  guardianship  is  secure  \Vhick 
trusts  to  itself  alone.) 
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TUTELAGE,  gaardianshijp ;  sttte  of  heinf^ 
under  a  guardian. 

Tutiui  erraiar  ea  parte  miiiore,  3  lost.  220. 
--(It  is  safer  to  err  on  the  gentler  side.) 

7Wf»<  iemper  est  errare  aeqmtamHo  quam  in 
pm^endOf  av  pane  miserieardia  quam  ex 
pafie  juiiitia.  H.  H.P.  C.  290.— (It  is  aU 
ways  safer  to  err  in  acquitting  than  in  punish- 
ing: on  the  side  of  mercy,  than  uf  strict 
justice.) 

TUTOR,  a  guardian ;  an  instructor. 

TWANIGHT  GESTE,  a  guest  at  an  inn  a 
second  night. 

TWELFHINDI,  the  highest  rank  of  men  in 
the  Saxon  Kovernment,  who  were  valued  at 
1200#.;  and  if  any  injury  were  done  to  such 
persons,  satisfaction  was  to  he  made  accord- 
mg  to  their  worth. 

TWYHINDI,  the  lower  order  of  Saxons, 
valued  at  200f.,  as  to  pecuniary  mulcts  in- 
flicted for  crimes. 

TYHSLAN,  an  accusation,  impeachment,  or 
charge. 

TYLWITH,  a  tribe,  house,  or  family. 

TYTHE,  tithe,  or  tenth  part. 

TYTHING,  a  company  of  ten  j  a  district ;  a 
tenth  part.   See  Tithing, 
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Ubi  aUqmid  impedUwr  propter  umum,  to  remote, 
toHitur  impedimentum,  6  Co.  77. — (Where 
anything  is  impeded  by  some  one  particular 
cause,  Uiat  cause  being  removed,  the  impe- 
diment is  taken  away.) 

UBICATION  or  UBIETY  [««,  Lat.,  where], 
local  relation ;  whereness.    J^^e.  Lond, 

Ubi  eessat  remedium  ordiMtrimm  ubi  decmriiur 
ad  ejftraordinarium,  4  Co.  93.— -(Where  a 
common  remedy  ceases,  there  recourse  must 
be  had  to  an  extraordinary  one.) 

Ubi  eadem  ratio  ibi  idem  lex,etde  timUUnu  idem 
est  judieinm.  7  Co.  18.— (Where  the  same 
reason  exists,  there  the  same  law  prevails ; 
and  of  things  similar,  the  judgment  is 
similar.) 

Ubi  eu^  est  Uri  panui  wbeese  debet.  Jeuk. 
Cent.  326.— (Where  there  is  culpability, 
there  punishment  ought  to  be  submitted 
to.) 

Ubimmque^it  imwria  Un damnum  seqmiur.  10 
Co.  116.— (Where  there  is  an  injury,  there 
a  loss  follows.) 

Ubi  damna  danimr,  vietui  vietori  in  emeneis 
condemnari  debet.  2  Inst.  289.— (Where 
damages  are  given,  the  losing  party  should 
be  condemned  in  costs  to  the  victor.) 

Ubi  faetum  nuUum  ibi  sortia  mUa.  4  Co.  43. 
—(Where  there  is  no  deed«  there  can  be  no 
consequences.) 

Ubi  lex  dttquem  oogit  ostendere  eautam  neeesse 
est  quod  causa  sit  justa  et  le^ima.  2  Inst. 
269.— (Where  the  law  compels  a  man  to 
show  caiue,  it  is  incumbent  that  the  cause 
be  just  and  legal.) 

Ubi  lex  est  speciaUs,  et  ratio  efus  generalis, 
peneraliter  aeeipienda   est.    2    Inst.  43.— 


(Where  the  lair  is  special,  and  the  reaaon  of 
it  general,  it  ought  to  be  taken  as  being 
general.) 

Ubi  lex  won  distinguitf  nee  nos  dUtmguere  ie- 
bemus,  7  Co.  6.— (Where  the  law  disdn- 
guishes  not,  we  ought  not  to  disUoguifh.) 

Ubi  major  pars  est  Sfi  totum.  Moor.  578.^ 
(Where  the  greater  part  is,  there  the  whole 
is.) 

Ubi  nan  est  annua  reuavatio,  ibi  deeimm  wfm 
debeui  solvL — (Where  there  is  no  aanval 
renovation,  there  tithes  should  not  be 
paid.) 

Ubi  non  est  eoudeudi  auetoritaa,  ibi  man  est 
parendi  necessitas.  Dav,  69. — (Where  there 
IS  no  authority  to  enforce,  there  is  no  neces- 
sity to  obey.) 

Ubi  nou  est  direeta  lex,  staudum  eai  arbitrio 
judicis,  vel  procedeudum  ad  simiUa.  Elleim. 
Postn.  41. -—(Where  there  is  no  direct  law, 
the  opinion  of  the  Judge  is  to  be  taken,  or 
references  to  be  made  to  similar  cases.) 

Ubi  non  est  Urn  ibi  non  est  tranagrestio,  quoad 
mundum.  4  Co.  16.— (Where  there  is  no 
la%v  there  is  no  transgression,  as  far  as  re- 
lates to  society.) 

Ubi  nou  estjprineipaUs  non  poteai  ease  eeesMo- 
rius.  4  Co,  43.— (Where  there  is  no  priad- 
pal  there  cannot  be  an  accessary.) 

Ubi  nullum  matriwumium,  ibi  unttmm  dot,  Co. 
Ut.  32.— -(Where  there  is  no  marriage,  there 
is  no  dower.) 

Ubi  ius  ibi  rtmedium*  Co.  Lit.  197*  A.-* 
(There  is  no  wrong  without  a  remedy.) 

Ubi  quid  feneraUter  eoneeditur,  tnesl  kise  ex- 
emtio,  si  non  aliquid  sii  eonira  Jus  fssqae. 
10  Co.  78.-^Where  a  thing  ia  conceded 
generallyf  this  exception  arises,  that  there 
shall  be  nothing  contrary  to  law  and  right.) 

Ubi  quis  deHu^  ibi  puuietur.  6  Co.  47.- 
(Let  him  be  punished  where  he  commits  u 
offence.) 

UDAL,  allodial :  whwh  see. 

ULLAGE,  [uliffo,  Lat,  oosinesa],  the  qoan- 
titv  of  fluid  which  a  cask  wants  of  beiog 
full,  in  consequence  of  the  oozing  of  the 
liquor.    Malone, 

ULNAGE,  alnage :  which  see. 

ULNA  FERRBA,  the  standard  ell  of  inn* 
kept  in  the  Exchequer  for  the  rule  of  nea- 
sure,    itfoa.  Augl.  ii.  383. 

ULTIMATUM  or  ULTIMATION,  the  hst 
offer;  concession. or conditran. 

Ultima  vohmtas  testatoris  est  perimpleuda  se^ 
ctmdum  veram  intentiouem  suam,  Co.  Ut. 
322.— (The  last  will  of  a  teUtoor  is  to  be 
fulfilled  according  to  his  true  intentioo.) 

ULTIMUM  SUPPLICIUM,  the  last  or  ex- 
treme punishment  s  death. 

ULTIMUS  HiERES^  the  last  heir  j  this  is  the 
sovereign  who  succeeds,  failing  sJl  relatioos. 

Ultra  posse  non  est  esse  :  ttuieeverei.  Wm$^. 
Max.— (What  is  beyond  possibility  caaaot 
exist :  and  so  contrarimse.) 

UMPIRAGE,  friendly  dednon  of  a  contro- 
versy! arbitration. 

UMPIRE,  one  who  is  chosen  by  two,  four,  or 
any  even  number  of  arbitrators  (on  their 
being  equally  divided  on  their  award),  to 
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ffirt  hit  casting^  Tote :  U  Is  a  f  ariatbii  of 
impar,  Lat.,  for  odd.     Clekmd  Vae,  166. 

Unapemna  vix pote$t  nqtplert  vices dmarmm, 
7  Co.  1 18. — (Ooe  person  can  scarcely  supply 
the  places  of  two.) 

UNCEASBSATH  [cm*,  Sax.»  prosecution, 
tm,  withouty  and  ath,  oath],  an  oath  by  re- 
lations not  to  aTenge  a  relation's  aeath. 
Bhuni. 

UNCORE  PRIST,  the  plea  of  a  defendant  in 
nature  of  a  plea  in  bar,  where,  being  sued 
for  a  debt  due  on  bond  at  a  day  past,  to  save 
the  forfeiture  of  the  bond,  he  says  that  he 
tendered  the  money  at  the  day  and  place, 
and  that  there  wa«  none  there  to  receive  it, 
and  that  he  is  also  still  ready  to  pay  the 
same. 

UNCUTH  [Sax.],  unknown. 

UNDE  NIHIL  HABET.    See  Dowbr. 

UNDER  CHAMBERLAINS  OF  THE  EX- 
CHEQUER, two  officers  that  cleaved  the 
tallies  written  by  the  clerk  of  the  tallies,  and 
read  the  same,  that  the  clerk  of  the  pell  and 
comptrollers  thereof  might  see  their  entries 
were  true.  They  also  made  searches  for 
records  in  the  treasury,  and  had  the  custody 
of  Domesday  Book.    Abolished. 

UNDBR  LEASE,  a  grant  bv  a  lessee  to  an- 
other of  a  part  of  his  whole  interest  under 
the  original  lease,  reserving  to  himself  a  re- 
version, it  differs  from  an  assignment,  which 
conveys  the  lessee's  whole  interest,  and  de- 
volves upon  the  assignee  the  responsibility  of 
the  covenants  in  the  original  lease. 

UNDER-SHERIFF  [nb-vieeeomei],  the  she- 
riff's deputy.    See  Shbripf. 

UNDER-TENANT,  one  who  holds,  by  un- 
derlease, from  a  lessee. 

Between  the  original  lessor  and  an  under- 
tenant there  is  neither  privity  of  estate  nur 
privity  of  contract,  so  that  these  parties 
cannot  take  advantage,  the  one  ai^ainst  the 
other,  of  the  covenants,  either  in  law  or  in 
deed,  which  exist  between  the  original  lessor 
and  lessee.     Waik.  Cono,  308. 

UNDER  TREASURER  OF  ENGLAND 
{tnee-thesaurariiu  Anpli€B]»  he  who  trans- 
acted the  business  of  the  Lord  High  Trea. 
surer. 

UNDERWRITER,  an  insurer,  so  called  from 
writing  his  name  under  the  conditions. 

UNDRESS,  minors  or  persons  under  age  not 
capable  of  bearing  arms,    Fleta,  L  i.  c.  9. 

UNFRID  [Sax.],  one  who  has  neither  peace 
nor  quiet. 

UNGBLD,  an  outlaw. 

UNIFORMITY  OF  PROCESS  ACT,  2  Wm. 
IV.,  c.  39. 

UNIOENITURE,  the  state  of  being  the  only 
begotten. 

UNION,  clatue  of,  a  clause  in  an  infeftment, 
whereby  lands  or  tenements  lying  disconti- 
guous are  incorporated,  so  that  one  seisin 
may  suffice  for  them  all.    Scotch  Phrase. 

UNFIT  OP  POSSESSION,  where  one  has  a 
right  to  two  estates,  and  holds  them  together 
in  his  own  hands,  as  if  a  person  take  a  lease 
of  lands  from  another  at  a  certain  rent,  and 
afterwards  buys  the  fee  simple,  this  is  on 


muty  of  possession  by  which  the  lease  is  ex- 
tinguished, because  that  he  who  had  before 
the  occupation  only  for  his  rent,  is  now  be- 
come loni  and  owner  of  the  ^and.  Termes 
de  Ley.    See  Joint  TaNANcr. 

UnhersnUn  sunt  nothra  smguhsrihms.  2  Rol. 
Rep.  2m. — (Things  universal  are  better 
known  than  things  particular.; 

(fnwersitas  vet  eorporaiio  non  dieitmr  JI^m^I 
facers  nisi  id  sit  eoUegialiter  deHberatum% 
etiam  si  major  pars  iS faciat^  Dav.  48.-^ 
(An  university  or  corporation  is  not  said  to 
do  anything  unless  it  be  deliberated  upon 
collegiateiy,  although  the  mi^rity  should 
do  it.) 

UNIVERSITY,  a  corporation ;  a  school  where 
all  kinds  of  literature  are  taught* 

UNLAGB  [Sax  ],  an  unjust  law. 

UNLAWFUL  ASSEMBLY,  any  meeting  of 
great  numbers  of  people,  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the 
public  peace,  and  raue  fears  and  jewousiea 
among  the  subjects  of  the  realm.  4  Step. 
Com.  278. 

UNLIQUIDATED  DAMAGES,  penalties. 

UNNATURAL  OFFENCE,  the  infamous 
crime  against  nature. 

Una  abiurdo  duto^  infinita  sequuntur.  1  Co.  102. 
— (One  absurdity  being  allowed,  an  infinity 
follow.) 

Unumquodqus  eodum  modo  quocolUgatum  est 
dissoivitur,  quo  conttituitur,  dettruitur,  2 
Rol.  Rep.  39. — (In  the  same  manner  in  which 
any  thing  is  bound,  it  is  loosened  ;  by  that 
which  constitutes  it,  it  is  destroyed.) 

Unumquodque  ett  id  quod  est  principaiius  in 
ipso.  Hob.  123. — (That  which  is  the  prin- 
cipal part  of  a  thing  is  the  thing  itself.) 

Unumquodque    principiorum    ett   sibi   metipsi 

fides :  et,  perspicua  vera  non  sunt  probanda. 

Co.  Lit.  11. "^(Whatever  is  accounted  as  a 

principle  is  taken  for  granted  to  be  founded 

in  truth,  and  plain  truths  are  not  proved*) 

UNWHOLESOME  PROVISIONS,  the  sett- 
ing qf,  an  offence  against  public  health.  51 
Hen.  III.,  St.  6;  12  Car.  II.,  c.  26,  §  II  ; 
1  W.  &  M.,  St.  1,  0.  39,  §  20;  3  Geo.  IV., 
c.  106;  and  6  &  7  Wm.  IV.,  c.  37. 

UNQUES  PRIST.    See  Uncore  Phiot. 

URBAN  SERVITUDES,  tenures  in  ciiies. 

URG,  custom,  practice,  habit. 

USAGE,  practice  long  continued. 

USANCE  [Fr.],  the  time  which  it  is  the  usage 
of  the  countries,  between  which  bills  are 
drawn,  to  appoint  for  payment  of  them. 
According  to  the  language  of  merchants, 
"  usance"  signifies  a  month. 

The  length  of  the  usance  or  time  which  it 
includes,  varies  in  different  countries  from 
fourteen  days  to  one,  two,  or  even  three 
months  after  the  date  of  the  bill.  Double 
or  treble  usance  is  double  or  treble  the 
usual  time,  and  half  usance  is  half  that 

'  time :  when  it  is  necessary  to  divide  a 
month  upon  an  half  usance,  the  division, 
notmthstanding  the  difference  in  the  length 
of  the  month,  contains  fifteen  days.  It  has 
been  said  that  the  court  could  not  take 
judicial  notice  of  foreign  usances,  which 


USB 


(679> 


USB 


vary,  beiog  longer  in  ooe  place  than  apo- 
tlier,  and  therefore  certaialy  the  duration 
must  be  averred  and  proved.       
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A  usance  between  London  and — 
Aleppo  (stiine times  accoun- 
ted as  treble  usance)  is  . . . 

AUona ..•# 

America  (No rib)  said  to  be . 

Amsterdatii 

Antwerp 

Berlin #••• 

Bilboa 

Brabant^ 

Bruges.  ...«•, •  •  • . 

Cadiz 

<3on8tsntinop1e  and  Smyrna. 

Flanders  

Florence     (sometimes     ee- 
counted  as  treble  usance) . 

France 

Frankfort  on  tlie  Main 

Geneva • - 

Genoa.. 

Hambarp^ 

Holland 

Leghorn ....•• 

Lisbon  • .  •  • • • . 

Liale 

Lucca sometimes 

Madrid  and  all  Spain  ...... 

Middleburgh 

Milan 

Palermo,  3  calendar  mouths 

after  date,  or 

Paris • 

Petersburg,  none. 

Portugal 

Rome • 

Rotterdam 

Rouen 

'Spain • 

Trieste,  same  as  Vienna. 

Venice • . . 

Vienna 

West  Indies , 

Zante . . , « • 

Zealand 

Usance  between  Amsterdam  and 
Brabant,  France,  Flanders, 
and  Holland,  or  Zealand  . 
Frankfort,  Nuremberg,  Vi- 
enna, and  other  places  in 
Germany,    on    Hamburg 
and  Breslau,  14  jiays  after 
siufat ;    two  usances,   28 
days ;    and  half  usance, 
7  days. 
Italy,  Spain,  and  Portugal . . 
Chitty  rni  Bills,  c.  9. 

y  SE.  We  lef^ru  that  simplicity  was  the  great 
character  of  the  common  law,  both  in  the 
estates  to  be  created,  and  the  manner  of 
creating  them;  and  that  from  its  inflexibility, 

.  it  did  not  accommodate  itself  to  the  parti- 
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cular  wants  4)f  a  oomaaiercial  aod  enterpnug 
people,  wl|o  Here  anxioui,  for  tbeir  cndit's 
sake,  to  iransfor  their  property  pnratoly, 
and  without  the  knowledge  of  their  neigh- 
bours, to  evade  forfeitures  fur  UeMon,  which 
were  frequent  during  the  evenifiil  civil  vara 
of  the  Red  and  White  doses ;  aofi  also  fo 
dispose  of  their  property  by  will :  add  to 
these  the  eflforts  of  the  eccfeaiasiiea  to  <b* 
crease  their  postessiooa,  and  to  evade  the 
Statutes  of  Mortmain,  and  you  bave  tha  chief 
causes  of  iutro^luciiig  uses  and  trvau  into 
this  kingdom.  It  is  not  our  parpose  to  cn- 
qaire  whether  their  introduction  originaled 
in  ihraud  or  not,  or  whether  their  coBiioaaaee 
proceeded  fron^  honest  anxiety  to  preaerre 
one's  own. 

The  nature  of  uses  and  tmsls  i«  derived 
from  the  civil  law.  If  we  compare  the  ciss 
and  history  of  the  Jidei'Cwmmium  of  the 
Roman  law,  iatroduecd  hy  Auguatus,  lo  the 
origin  and  progress  of  our  lawa  of  uses  aad 
trusu,  we  shall  see  that  they  greatly  re- 
semble one  another.  The  direci  aubatiui- 
tion  or  JUuchr^  bequest,  pr,  according  to 
the  Roman  law,  ibejidei'CommitMa  A^freiiku^ 
is  the  substitution,  nearly  coiacideai  with 
our  explanation  of  uses  and  trusta ;  aad  it  is 
particularly  to  this  sort  of  substkiuioo  that 
we  owe  the  introduction  of  iiaes,  aiioiit  the 
reign  of  our  second  Richard, 

Now,  this  is  a  defipitioo  of  a  use  before 
the  Statute  of  Uses,  a  irmsi  or  co^fi/iatee, 
which  was  not  isauing  out  of  iaad»  but  as  a 
thing  collateral,  aaaesed  in  privity  to  the 
estate,  aad  to  the  person  tonchiug  the  land, 
that  cestui  qua  use  shall  take  the  prafitt,  ao4 
that  the  terre-tenant  sball  make  eaUfeDs  ac- 
cording to  his  direction,  and  plead  aocb  pleas 
as  he  should  supply  him  with,  at  tbe  costs 
and  expences  of  the  cestui  que  use,  who  had 
neither ^v#  in  re,  nor  ad  rem,  L  e.,  neither  a 
right  in  possession,  nor  in  action,  but  otdya 
confidence  and  truKt,  wliich  the  commoa 
law,  though  it  took  notice  of,  would  out  pro- 
tect, nor  give  him  ai»y  remedy  for ;  bat  hb 
remedy  was  in  Chancery,  which  will  not 
suffer  a  right  in  conscience  to  be  wkhont  a 
remedy.  Though  a  use  be  properly  defined 
to  have  been  a  lru$t»  yet.  It  may  be  nsainial 
to  observe,  that,  even  before  the  statute, 
there  was  a  clear  and  established  diatiaetioa 
between  uses  and  trusts,  uses  being  «f  a  per^ 
manent  and  general  nature,  aad  a  aegaW 
system  being  atlopted  with  respect  to  them, 
even  at  the  common  law  $  and  trusts  beUg 
of  a  special  or  oedlmitfe  and  irmssiimrp  aaMue, 
and  never  having  been  noticed,  either  before 
or  since  the  statute,  at  ooinmon  law,  aad  ael 
being  there  of  the  smallest  conslderatioa ; 
the  one  being  alienable^  the  other  not ;  aad 
the  one,  not  being  capable  of  beiaglimited 
on  a  tern\,  which  the  other  might.  The  tree 
difference  in  thehr  creation,  before  the  sta- 
tuie,  was  this: — a  use  was  propariy  so 
called,  when  a  person  made  a  feofinent » 
fee  to  a  friend,  by  which  the  possession  or 
seisin  being  transferred  to  the  feoffee,  the 
feoffor  placed  a  confidence  in  him  to  permi 
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such  person  or  persons  as  he  should  or  had 
named  to  receive  the  profits,  and  also  to 
make  such  le^ni  estates  as  such  person  or 
persons  should  direct.  Now  this  confidence 
was  the  use :  for  you  observe  the  feoffee  had 
«  permMnent  estate  in  fee  in  the  lands,  sub- 
ject to  the  use  or  distribution  of  the  profits. 
This  use,  on  aecoant  of  its  dividin^^  the  laud 
iato  two  estates,  via.: — an  estate  in  the  land, 
and  an  estate  iu  the  use  or  profits,  was  re- 
duced into  a  re^lar  system  $  but  a  irusi 
did  not,  in  its  original  meaning,  make  this 
regular  division  of'  property  into  use  and 
possession,  but  it  rather  signified  that  a  per- 
son had  made  a  conveyance  of  liis  lands  to 
another,  by  which  conveyance  he  not  only 
l^ave  the  prmeemn^  but  also  tbe  vte  or  right 
to  take  the  profits  to  the  grantee :  but  there 
was  a  kind  of  penonal  trust  reposed  in  the 
l^rantee,  that  he  would  retain  both  the  pos- 
session and  the  use,  in  order  to  answer  some 
epeeitd  interest  or  purpose. 

Tlie  following  is  a  sketch  of  the  requisites 
observed  in  raising  uses  before  the  statute : — 
There  should  be  a  person  or  persons  capable 
of  standing  seised  to  a  use.  The  Queen  or 
a  corporation,  tenants  by  the  courtesy,  or  in 
dower,  &c.,  could  not  be  seised.  There 
should  also  he  a  person  capable  of  receiving 
or  taking  such  use,  but,  whoever  is  capable 
of  taking  the  land  itself,  could  always  take 
the  same  estate  by  wav  of  me.  There  should 
be,  generally,  a  consideration  to  raise  a  use. 
To  raise  a  use,  there  should  be  a  sufficient 
substance  or  thing,  out  of  which  the  use  may 
arise.  The  properties  of  uses  at  common 
law  are  these : — ^They  were  descendible  ac- 
cording to  the  rules  regarding  estates  of  in- 
heritance; they  were  also  considered  as 
chattels,  and  held  to  be  devisable  as  such, 
before  the  Statute  of  Wills  (32  Hen.  VJII., 
c.  1,  explained  by  34  Hen.  VII J.,  c.  5), 
thereby,  under  the  colour  of  allowing  a  de- 
vise of  the  use,  in  effect,  permitting  the  land 
itself  to  be  devised,  for  the  devisee  of  the 
use  had  all  the  advantages  which  cettm  que 
use  himself  had.  As  ce»tui  que  use  might 
devise  the  use,  so  might  he  alien  or  transfer 
it  at  the  common  law.  A  use,  at  common 
law,  was  held  to  be  neither ^'uf  in  re  (/.  e,, 
an  estate),  nor  Jui  in  rem  (t.  e,,  a  demand.) 
The  use  did,  in  many  instances,  ensue  or  fol- 
low the  nature  of  the  land ;  for  instance,  if 
a  Rian,  seized  of  lands  on  the  part  of  the 
mother,  made  a  feoffment  without  any  con- 
sideration or  declaration  of  the  use,  and  then 
took  back  an  estate  to  him  and  his  heirs  on 
the  part  of  his  father,  still,  as  the  use  was 
never  out  of  the  feoffor,  it  continued  in  him 
as  of  the  old  use,  and  would  descend  to  the 
heirs  on  the  mother's  side.  Uses,  like  the 
land,  might  have  been  limited,  destroyed,  or 
suspended,  upon  a  contingency.  These  re- 
marks will.  It  is  hoped,  give  a  sufficient 
idea  of  the  nature  of  uses  before  the  statute, 
so  as  rightly  te  understand  their  peculiar 
learning,  as  well  as  that  of  trusts  since  the 
statute,  which  has  created  the  refinements 
with  whkh  settlements  of  real  property  are  | 
now  connected. 


Uses,  at  this  period  of  legal  history,  bad 
many  evils  attending  them,  the  most  mis- 
chievous being,  that  lands  and  hereditaments 
were  secretly  conveyed  from  one  to  the  other, 
by  way  of  use,  without  the  formal  and 
notorious  ceremony  of  livery  of  seisin;— 
nses  were  devised  by  mere  word j,  and  some- 
times bv  signs  iu  great  extremities  ;-«heir« 
were  onentimes  disinherited  by  fraudulent 
uses,  effected  by  ecclesiastical  terrors  work- 
ing upon  superstitious  fears; — lonls  lost 
their  wanls,  marriages,  reliefs,  and  all  the 
fruits  and  benefits  of  their  seigniories ;  —no 
purchaser  could  be  assured  of  his  purchase; 
—no  man  knew  against  whom  to  bring  his 
action  or  have  execution ;  estates  created  by 
law  in  consideration  of  marriage,  as  tenancy 
in  dower  and  by  tbe  courtesy,  were  de- 
stroyed; perjuries  for  trial  of  secret  uses 
were  committed ;  the  Crown  lost  the  benefit 
of  escheats  by  attainder,  purchase>i  by  aliens, 
wards,  &c.,  and  lords  also  lost  their  escheats. 
To  remedy  these  inconveniences,  the  27  Hen, 
VJII.,  c.  10,  watt  passed,  commonly  known 
as  the  Statute  of  Uses,  directing  the  modern 
system  of  conveyancing,  and  reseml)ling,  in 
effect,  the  two  decrees  of  the  Roman  Senate, 
called  Senatut  Consulium  TrebeKianum  ei 
Pegraeitinum,  for  while  these  decrees  rendered 
the  estate  of  cestui  que  trust  in  every  respect 
equivalent  to  the  legal  ownership,  the  statute 
drew  the  possession  to  the  use,  and,  as  it 
were,  incorporated  them.  Observe,  the/>o«- 
tetiion  does  not  now  draw  the  use,  as  it  did 
before  the  statute,  but  the  use  the  poitetsion^ 
therefore,  to  whomsoever  the  use  is  declared, 
the  possession  is  likewise  carried,  so  that  the 
use  governs  the  possession.  There  has  been 
great  controversy  among  le^al  philosophers 
as  to  the  intention  of  the  legislature  in  pass- 
ing this  act,  but  whatever  object  the  law- 
makers of  that  »ra  of  our  history  had  in 
view,  the  statute  did  not  abolish  uses,  nor 
alter  the  manner  of  raising  them ;  it  only 
destroyed  the-  intervening  estate  of  the 
feoffee ;  for  example,  if  a  feoffment  be  made 
to  A.  in  fee,  to  the  use  of  B.',  B.  at  once,  by 
force  of  the  statute  -  (which  executes  the 
possession  to  the  use,  and  makes  the  estate 
of  cestui  que  use  a  iegai  instead  of  an  equiu 
affie  estate),  takes  the  legal  estate,  and  A.'s, 
the  feoffee's,  estate  is  destroyed,  he  has  no 
interest  in  the  land,  which  cannot,  ou  hie 
account,  escheat  or  be  forfeited,  neither  can 
it  be  alienated  nor  subjected  either  to  dower 
or  courtesy  on  account  of  his  momentary 
seisin;  he  has  been  called  a  mere  conduit 
pipe. 

Before  a  use  can  be  executed  by  the 
statute  it  should  be  raised  in  accordance  with 
the  rules  which  have  been  mentioned  as  go* 
verning  the  creation  of  uses  before  the 
statute.  There  must  be,  therefore,  a  con- 
sideration to  raise  or  declaration  of  the  use, 
a  person  capable  of  standing  seised  to,  and 
of  receiving  a  use,  and  there  must  be  a 
proper  hereditament  out  of  which  it  may  be 
rused,  before  any  use  can  be  executed  by 
the  statute.    It  foUo^vs  from  these  rules. 
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that  if  there  be  no  seUio  in  the  feoffees,  no 
cestui  que  use  in  esjse^  no  use  in  esse,  or  the 
estate  of  the  feoffees  cannot  vest  in  cestui 
que  use,  there  cannot  be  any  execoiion  of 
the  use  by  the  statute,  and,  therefore,  con- 
tingent uses  cannot  be  executed. 

To  constitute  a  joint  tenancy  at  common 
law,  it  is  essential  that  the  unity  should  be 
C(»mplete  in  time  as  well  as  estate :  the  estates 
«>f  the  joint  tenants  must  be  vested  at  one 
»nd  the  same  period,  as  well  as  by  one  and 
the  same  title.  But  this  unity  of  time  is  not 
an  essential  incident  to  estates  taking  effect 
under  this  statute,  for  Lord  Thurlow  held  that 
the  vesting  of  the  estate  at  different  times 
would  not  prevent  joint  tenancy,  and,  there- 
fore, where  a  use  is  limited  to  several  per- 
sons jointly,  they  will  take  the  legal  estate 
jointly,  although  born  at  different  times,  for 
example,  lands  were  limited  to  the  following 
uses : — to  A.  and  B.  his  wife,  for  their  lives, 
remainder  to  their  first  and  other  sons  in  tail, 
remainder  to  the  issues  female  of  their  bodies 
begotten.  A.  had  two  dausfhters,  Jane  and 
Emma:  it  was  held  that  Jane  and  Emma 
took  as  joint  tenants  for  life,  with  several 
inheritance'^,  and  the  time  of  vesting  was 
thought  unimportant:  the  seisin  remained 
in  the  feoffee  to  uses,  until  the  uses  arose. 

The  statute  also  introduced  shifting, 
secondary,  and  springing  uses,  which  were 
in  direct  opposition  to  the  common  law 
maxims  in  reference  to  the  creation  of 
estates ;  for  tlie  common  law  did  not  admit 
that  a  fee  could  be  limited  on  a  fee,— -that  a 
freehold  could  commence  in/uturo,  or  that 
an  estate  could  be  made  to  cease  by  any 
matter  esf  post  /ado,  so  as  to  let  in  another 
limitation  before  the  natural  expiration  of 
the  former.  Students  have  experienced  great 
difficulties  in  properly  definmg  and  distin- 
guishing the  different  kinds  of  uses,  and 
hence  great  confusion  has  arisen.  An  en- 
deavour will  now  be  made  (following  out 
the  classification  of  Sir  E.  Sugden),  to  an- 
alyse and  distinguish  them  under  these 
classes :— shifting  or  secondary  uses ;  spring- 
ing uses;  future  or  contingent  uses;  and 
resulting  uses. 

1st.  Shifting  or  secondary  uses.  The  com- 
mon law  did  not  allow  the  fee  to  change 
from  one  to  another,  eicept  upon  breach  of 
a  condition  annexed  to  the  estate  on  its 
creation,  and  of  which  the  feoffor  or  his 
heirs  only  could  take  advantage.  To  evade 
this  strictness  of  the  common  law,  the  doc- 
trine of  shifting  or  secondary  uses  was 
called  in  aid.  These  peculiar  uses  take 
effect  in  derogation  of  some  other  estate, 
and  are  either  limited  expressly  by  the  deed, 
or  are  authorised  to  be  created  by  some  per- 
son named  in  the  deed,  and  they,  though 
executed,  may  change  from  one  to  another, 
by  circumstances  esf  post  facto^  Let  me 
illustrate  these  three  positions :  1st.  They  are 
.  either  limited  expressly  by  the  deed,  thus : — 
A  limitation  to  A.  and  bis  heirs,  with  a  pro- 
viso that  if  B.  pay  A.  50/.,  the  use  to  A.  and 
his  heirs  shall  cease,  and  the  estate  go  to  B. 


ni4  bis  heirs,  vesta  the  fee  in  A.,  snbjed  to 
a  shifting  or  secondarv  use  ia  fee  to  B« 
2nd.  When  they  are  authoriaed  to  be  created 
by  some  person  named  in  the  deed,  aa  if  the 
proviso  before  mentioned -be  that  C  m^ 
revoke  the  use  to  A.  and  his  heirs,  and  limit 
it  to  B.  and  bis  heirs,  although  the  effect 
would  be  the  same  when  C.  actually  revokes 
and  limits,  yet  the  expression  here  la,  that 
A.  is  seised  in  fee  with  a  power  of  revocatioa 
and  limitation  of  a  new  use  to  C  drd. 
Although  executed,  the^  may  shift,  and  it  b 
an  every  day  practice,  for  in  every  marriage 
settlement,  the  first  use  is  to  the  owner  ia 
fue  till  the  marriage,  and  after  the  marriage 
is  consummated  then  to  other  naea  in  this* 
way:  A.  makes  a  feoffment  to  the  use  of 
his  intended  wife  and  her  eldeat  son,  for 
their  lives.  Here  the  oi%nerB,  A.,  In  the  first 
instance,  takes  the  fee,  which  upon  the 
marriage  ceases,  the  wife  then  takes  the 
whole  use  in  severalty,  and  upon  the  birth 
of  a  son  the  use  is  executed  jointly  in  the 
mother  and  son,  and  this  may  be  called 
either  a  secondary  or  a  shifting  uae.  It  most 
be  observed  that  a  shifting  use  cannot  be 
limited  on  a  shifting  use,  and  they  most  be 
confined  within  such  limits  as  not  to  tend  to 
a  perpetuity,  nor  can  a  power  be  reserved  to 
create  such  a  future  use  aa  would  work  a 
perpetuity,  if  contamed  in  the  deed  creat- 
ing the  power ;  nor  can  estates  be  created 
by  the  execution  of  a  power  aa  woakl  have 
that  tendency,  which  would  not  have  been 
good,  if  contained  in  the  inatmment  creau 
ing  the  power.  A  uae,  therefore,  liouied 
to  A.  in  fee,  could  not  be  made  to  ahtti  to  B. 
on  any  event,  beyond  the  period  of  a  life  or 
lives  in  heing,  and  tweuty*one  yean  after- 
wards, with  the  further  allowance  of  a  few 
mouths  for  the  gestation  of  a  child  «n«esfr» 
sa  mere.  There  is  no  doubt  now  that  a 
shifting  use  may  be  created  softer  aa  eatate- 
tail,  to  take  effect  at  any  period,  however 
remote,  because  such  a  limitation  has  no 
tendencv  to  a  perpetuity,  inasmuch  as  the 
tenant  in  tail  for  the  time  being,  may,  by  a 
disentailing  deed  under  the  3  &  4  W.  IV., 
c.  74,  defeat  the  shifting  uae. 

2.  Springing  uses.  It  is  rery  diffienlt  to 
distinguish  these  different  classes  of  tts«s,  for 
springing  uses  are  intimately  connected  with 
future  or  contingent  uses,  however,  the 
separate  class  of  springing  uaea  are  those 
limited  to  arise  on  a  future  event  where  no 
preceding  use  is  created,  and  which  do  not 
take  effect  in  derogation  of  any  other  intcitvt 
than  that  which  results  to  the  i^ranior,  or 
remains  iu  him  till  such  springing  uaea  arise, 
which  must  be  within  the  period  allowed  by 
law,  to  avoid  perpetuities.  For  instance,  a 
bargain  and  sale  made  by  A.  to  the  ose  of 
B.,  ten  years  hence :  here,  in  the  meantliBe, 
the  use  to  B.  results  to  or  remains  ia  the 
grantor  A.  till  the  ten  years  ^|^lre»  ^^^^  ^ 
springing  use  to  B.  arises.  IWnea  apriagiag 
uses  are  raised  by  conveyances,  not  operatiag 
by  transmutation  of  poasessioni  as  a  baigain 
and  sale,  or  covenant  to  stand  adaedy  the 
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estate  remains  in  the  bargtinor  or  eoranan- 
lor,  until  the  springing  use  arise,  and  as  such 
conTeyances  hare  only  an  equitable  effect 
until  the  statute  and  use  meet,  a  springing 
uae  may  be  limited  by  them  at  once.    A 
barsrata  and  sale,  then,  to  the  use  of  A., 
aft«-r  B.'s  death  without  issue,  if  he  so  die 
within  twenty  years,  would  be  good.      It 
should  be  remarked,  however,  that  this  class 
of  Udes  cannot  be  limited  on  a  bargain  and 
sale  to  a  person  not  tii  esse,  for  this  simple 
reason,  that,  under  this  conveyance,  a  per- 
son cannot  take  %vho  does  not,  by  himself  or 
agent,  pay  a  valuable  though  nominal  con- 
sideration. But  where  the  conveyance  is  one 
which  does  operate  by  transmutation  of  pos- 
session, as  a  feoffment,  or  lease  and  release 
(or   now  a  release  alone,  the  lease  for  a 
year   having    been    declared   unnecessary, 
t%vo    particulars   should   be   attended   to : 
— I  St,   to  convey  the  estate  according  to 
the  rules  of  the  common  law ;  and  since  the 
common  law  does  not  admit  of  a  freehold 
being  limited  to  commence  in/uhtro,  where- 
fore a  feoffment  to  A.  aud  his  heirs,  to  com- 
mence six  months  after,  or  a  release,  al- 
though founded  on  a  lease  for  a  year,  after 
the  death  of  the  releasor,  would  be  abio- 
lutely  void.    2d.  To  raise  the  use  out  of  the 
seisin  created  by  the  conveyance ;  now,  in 
accordance  with  this  rule,  a  feoffment  to  A. 
and  his  heirs  in  prcMentig  is  good,  for  out  of 
A.'s  seisin,  a  springing    use  can  be  well 
limited ;  a  feoffment,  therefore,  to  A.  and 
his  heirs,  to  the  use  of  B.  and  his  heirs,  at 
the  death  of  C,  would  be  vali'1,  and  the  use 
would  result  to  the  feoffor  imtil  the  springing 
use  took  effect  by  C.'s  death. 

3.  Future  or  contingent  uses.  These  are 
properly  uses  thst  take  effect  as  remainders, 
and  in  imitation  of  contingent  remainders. 
Where  an  estate  is  limited  previously  to  a 
future  u»e,  and  the  future  use  is  limited  by 
%vay  of  remainder,  it  is  subject  to  the  rules  of 
the  common  law ;  which  are,  that  a  vested 
estate  of  freehold  must  precede,  in  order  to 
support,  the  remainder,  and  that  the  remain- 
der must  vest  either  during  the  existence  of 
such  preceding  estate,  or  eo  instanti  that  it 
determines.  And  herein  these  contingent 
or  springing  uses  (for  they  have  been  called 
by  both  epithets,  and  without  any  great  in- 
consistency, although  it  creates  difficulty  in 
regard  to  their  distinctive  classification)  differ 
f rom^  executory  devises,  which  latter  do  not 
require  any  particular  estate  to  support  them; 
that  by  them  a  fee-simple  or  other  less  estate 
may  be  limited  after  a  fee-simple,  and  that 
a  remainder  may  be  limited  of  a  chattel  in- 
terest, after  a  particular  estate  for  life  cre- 
ated in  the  same.  The  following  is  an  ex- 
ample of  a  future  or  contingent  use:— A 
use  to  the  first  unborn  son  of  A.,  after  a 
previous  limitation  to  A.  for  life,  or  for  years 
determinable  on  his  life :  for  this  does  not 
answer  to  the  notion  of  either  a  shifting  or 
a  springing  use.  This  rule  of  law  further 
restrains  springing  uses,  viz. :— that  if  such 
a  construction  can  be  put  upon  a  limitaUon 


in  use,  as  it  ma?  take  effect  by  way  of  re- 
mainder, it  shall  never  take  effect  at  a 
springing  use.  To  create,  however,  a  good 
springing  use,  it  most,  as  has  been  observed, 
be  limited  at  once,  independently  of  any 
preceding  estate,  and  not  by  way  of  remun- 
der,  for  if  so,  it  is  then  a  contingent  and  not 
a  springing  use,  and  then  subject,  as  we  have 
seen,  to  the  laws  governing  contingent  re- 
mainders. Thus  springing  uses  are  confined 
within  very  narrow  limits,  and  future  or 
contingent  uses  are  placed  on  exactly  the 
same  footing  with  contingent  remainders. 
Although  shifting  or  secondary  uses  cannot 
proper^  be  classed  with  future  or  contingent 
uses,  because  of  the  different  modes  by  which 
they  take  effect,  yet  a  shifting  use,  when 
created,  may,  in  point  of  limitation,  be  like 
unto  a  contingent  remainder,  and  shall,  in 
that  case,  as  well  as  a  strict  contingent  use 
(which  did  not  take  effect  in  derogation  of 
any  other  estate),  be  subject  to  the  same 
laws. 

4,  Resulting  uses.  Whenever  the  use 
limited  by  the  deed  expires  or  cannot  vest, 
it  returns  back  to  him  who  raised  it,  after 
such  expiration,  or  during  such  impossi- 
bilitv,  and  is  styled  a  resulting  use.  This 
kind  of  nse  has  been  incidently  shown,  whilst 
treating  of  the  forgoing  three  classes  of  uses. 
For  if  a  person  make  a  feoffment  to  the  use  of 
his  intended  wife  for  life,  with  remainder  to 
the  nse  of  her  first  born  son  in  tail,  till  he 
marry,  the  use  results  back  to  himself;  after 
marriage  it  is  executed  in  the  wife  for  life, 
and  if  she  die  without  issue,  the  whole  re- 
sults back  to  him  in  fee.  Where  no  con- 
sideration or  declaration  of  the  use  ap- 
pears in  the  conveyance,  in  such  cases  the 
use  will  result  upon  this  principle,  that  that 
use  which  a  man  does  not  dispose  of  remains 
in  him ;  fur  where  a  person  makes  a  feoff- 
ment or  other  conveyance,  and  parts  with 
or  limits  only  a  particular  estate,  leaving 
the  residue  undisposed  of,  it  follows  that 
where  there  is  a  feoffment  to  particular 
uses,  the  residue  of  the  use  shall  result  to 
the  feoffor,  and  that,  although  the  feoffment 
be  made  for  a  consideration,  as  the  intent 
guides  the  use,  and  the  feoffor  in  this  case, 
expressly  declaring  a  particular  estate  of  the 
use,  shows,  that  if  he  intended  to  dispose  of 
the  residue,  he  would  have  declared  such 
intention  also ;  "  but,  in  this  particular," 
remarks  Fonblanque,  '*  a  distinction  is  ob- 
servable where  there  is  a  consideration, 
though  purely  nominal,  and  no  use  is  de- 
clared, and  where  some  part  of  the  use  is 
declared ;  for,  in  the  first  case,  no  use  will 
result  to  the  feoffor,  the  payment  of  even  a 
nominal  consideration  showing  an  intent 
that  the  feoffees  should  have  the  use; 
%vhereas,  in  the  latter  case,  the  considera- 
tion will  be  referred  to  the  particular  uses 
declared,  and  the  residue  or  the  use  will 
result." 

No  one  can  take  immediately  under  a 
grant  (which  is  the  regular  method  at  com- 
mon law  of  conveying  incorporeal  heredita- 
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metits)  UDles8  he  is  named  as  the  grantee, 
the  consequence  deduced  from  which  is, 
that  a  child  unborn  cannot  talce  the  first 
estate  limited  by  the  grant,  because  he  is 
not  capable  of  being  the  grantee.  This, 
however,  can  be  effected  by  a  conveyance  to 
uses,  that  may  be  made  to  one  person  to  the 
use  of  another,  and  a  child  unborn  may  be 
the  first  cestui  que  use. 

A  man  and  nis  wife  (baron  and  femme) 
are  legally  considered  as  one  person ;  from 
this  legal  unity  of  their  persons,  it  follows 
that  a  grant  from  a  man  direct  to  his  wife  is 
void,  but  by  the  interposition  of  a  third  per- 
son, thus,  by  a  man  to  another  person,  to  the 
use  of  his  wife,  it  is  good. 

A  person  cannot  make  a  grant  of  an  estate 
of  freehold  to  commence  in  futuro,  for  that, 
as  we  have  seen,  would  be  violating  one  of 
the  great  rules  of  the  common  law ;  he  may, 
however,  convey  the  land  immediately  to  a 
use,  which  may  then  give  an  estate  of  free- 
hold to  commence  infuturo. 

A  man  cannot  make  a  grant  at  the  com- 
mon law,  reserviag  to  himself  a  particular 
estate,  as  an  estate  for  years,  for  life,  or  in 
tail ;  bnt  a  conveyance  may  be  made  to  a 
person  to  uses,  under  which  he  may  limit  to 
his  own  use  an  estate  for  years,  for  life,  or  in 
tail,  and  if  he  declare  uses,  subject  to  his 
life,  the  uses  will  result  to  and  remain  in 
him  during  his  life. 

A  person  cannot  grant  an  estate  at  com« 
mon  law,  reserving  to  himself  a  power  over 
that  estate ;  all  he  can  do  is  to  annex  a  con- 
dition to  defeat  that  estate,  so  as  to  restore 
himself  to  his  former  position ;  a  conveyance, 
however,  can  be  made  to  uses,  under  whicli 
uses,  the  former  owner  may  reserve  to  him- 
self a  power  of  revocation,  which,  in  some 
degree,  partakes  of  the  nature  of  a  condition 
or  a  power  of  new  appointment,  under  which 
latter  power  he  may  defeat  either  wholly  or 
partially  the  uses  limited  in  favour  of  other 

J  persons.  On  a  conveyance  at  the  common 
aw,  the  estate  can  only  be  defeated  by  a 
condition  being  annexed  on  its  original 
creation,  but  this  did  not  answer  the  pur- 
poses of  a  settlement,  because  for  a  breach 
of  the  condition,  only  the  grantor  or  his 
heir,  and  now,  in  some  cases  by  statute,  the 
assignee  having  the  revocation,  after  a  par- 
ticular estate,  can  enter  and  take  advantage 
of  the  condition,  and  such  entry  would  de- 
feat all  the  reminders  dependent  upon  the 
estate  to  which  the  condition  was  annexed. 
But  through  the  medium  of  a  conveyance 
to  uses,  a  power  of  revocation  or  new  ap- 
pointment may  be  given,  either  to  the  grantor 
or  to  a  stranger,  which,  when  exercised,  will 
only  defeat  the  estate  previously  limited : 
now  a  condition,  except  when  annexed  to  a 
lease  for  years,  must,  as  we  have  seen, 
wholly  defeat  the  estate  to  which  it  is 
annexed,  but  a  power  may  not  only  defeat 
the  estate  to  which  it  is  annexed,  but  it  may 
also  abridge  or  postpone  the  same,  or  it  may 
introduce  a  particular  estate  in  derogation  of 
the  former  estate  so  as  to  defeat  the  same 


partially,  as  is  the  case  in  powers  of  leasing, 
the  most  frequent  of  all  Kinds  of  powers  f 
and  also  in  powers  of  jointuring,  &c. 

No  person  taking  an  estate  by  grant,  at 
the  common  law,  can  confer  a  title  fnr  a 
longer  period  than  the  continuance  of  hit 
own  estate;   but,  under  a  conveyance  to 
uses,  the  owner  of  a  particular  estate  may 
have  a  power,  ^vliich  will  enable  him  to  con- 
fer the  rij^ht  of  enjoyment  after  the  deter- 
mination of  his  own  estate,  as  in  the  com- 
mon case  of  estates  for  life  with  powers  of 
leasing.  Jointuring,  &c.     By  the  rules  of 
the   common  law,  several  persons    takii^ 
estates  at  different  times,  on  account  of  their 
coming  tn  es$e  at  difierent  periods,  muiC 
necessarily  take  as  tenants  in  common,  who 
are  seized  per  my,  and  not  per  tout,  havjni^ 
only  unity  of  possession,  and   not  hanng 
unity  of  time,  title,  and  intereat,  and  with- 
out the  benefit  of  survivorship.     Under  a 
conveyance  to  uses,  however,  seTcral  eestuis 
que  use,  taking  at  several  times,  becaose  they 
come  til  esse  at  different  periods,  may  take, 
as  was  adverted  to  before,  as  joint-fenant«, 
the  estate  vesting  in  those  who  first  come  ta 
esse,  subject  to  open  and  divest  when  the 
others  come  in  esse,    A  joint-tenancy  has 
the  unity  of  time,  interest,  title,  and  posses-  * 
sion ;  the  joint«tenants  are  seized  per  my  et 
per  tout,  and,  therefore,  upon   the  death 
of  one  Joint-tenant,  his  interest  accmes  to 
the  others,  which  is  called  the  jus  aecreseeudL 
By  the  rules  of  the  common  law,  all  estates 
must  be  limited  by  way  of  particular  esute, 
with  remainders  dependent  tlierenpon,  and 
no  estate  cooM  be  limited  with  effect  in  de- 
rogation or  abridgment  of  a  prior  estate; 
but  under  a  conveyance  to  uses,  one  estate 
may  be  limited  in  derogation  or  nbridgmenl 
of  another  estate,  so  as  to  defeat  the  same, 
as  in  the  common  rase  of  springing,  fbture, 
or  contingent  uses,  examples  of  which  were 
given  when  treating  of  the  several  classes  of 
uses.    Also  under  powers  of  leasing,  job- 
turing,  powers  of  revocation  and  new  ap- 
pointment, powers  of  sale  and  exchange, 
provisoes  for  cesser  of  terms  and  powei>i  of 
shifting  the  estate  on  refusal  to  change  a 
name,  and  assume  that  of  the  estate  npoa 
acceding  to  its  enjoyment,  or  an  estate  may 
be  limited  by  way  of  interpolation,  so  as  to 
divide  two  estates,  which  were  before  im- 
mediately one,  limiting  one  estate  till  the 
happening  of  a  certain  event  or  the  per- 
formance of  a  certain  thing,  and  the  other 
on  an  estate  for  life  by  way  of  jointure. 

By  the  rules  of  the  common  law,  one  he 
cannot  be  Umited  after  or  dependent  upon 
another  fee,  or,  more  generally,  no  estate 
can  be  limited  after  and  dependent  upon  a 
fee  previously  Kmited  :  but  m  a  oonveyaoce 
to  uses,  a  fee  may  be  limited  to  one  person, 
and  upon  a  given  event,  which  most  bewitfaia 
the  period  against  perpetuities,  the  fee  or  a 
particular  estate  may  be  Umited  to  another 
pers6n,  as  in  the  ordinary  case  of  settlemcnis 
to  the  use  of  one  and  his  heirs  till  marriage, 
and  afterwards  to  other  persons :  and  abo. 
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Ute  comoMW  CMe  of  •  Itniitalaon  to  the  vse 
of  sefenl  pertont  hi  fee  witb  limitations 
OTer  to  take  efieet  eventually  eitber  as  be- 
tween tbemselvea  or  in  fovoor  of  •tranf^ers. 

It  f^Uows,  therefore,  thai  in  all  these  and 
•iimlnr  caMs,  it  is  necessary  to  resort  to 
cooveyeones  derifiaflp  their  effect  from  the 
Statute  of  Uses  to  acoomplish  the  intenttoD 
of  the  parties,  if  it  be  determined  to  carry 
out  such  intention  directly  and  immediately, 
without  resort inff  to  any  drctutous  mode  of 
operatiooi  for  instance,  since  a  feoffment 
wna  a  gift  from  one  to  another,  it  followed 
that  a  man  could  not  convey  nn  estate  to 
liiHiaelf  or  to  hS«  heirs,  unless  he  departed 
with  the  whole  fee  simple  out  of  himself,  or, 
to  speak  more  intellin^ibly,  it  was  necessary  to 
every  ipft  that  there  shcwld  be  a  feoffor  and 
feoffee,  and,  therefore,  if  a  man  seiied  in  fee 
were  desirous  to  make  himself  tenant  in  tail, 
this  object  could  only  be  effected  at  common 
law,  by  conveying  the  whole  fee  to  a  stranger, 
«im1  accepting  a  feoffment  from  him  in  tail, 
which  circuity  can  be  prevented  by  effecting 
the  same  oliject  by  a  ronveyance  under  the 
statute.    Smdnt  on  Uses. 
USE  AND  OCCUPATION.    By  11  Geo.  II., 
c  19,  i  H,  it  is  enacted,  that  it  sliall  be 
latvful  for  the  landlord,  where  the  agreement 
is  not  by  deed,  to  reeover  a  reasonable  satis- 
faction for  the  lands,  tenements,  or  heredita- 
ments held  or  occupied  by  the  defendant  in 
au  action  on  the  case,  for  the  use  or  occupa- 
tion of  what  was  so  hel^l  or  enjoyed ;  and  if 
in  evidence  on  the  trial  of  such  actioa,  any 
parol  demise,  or  any  agreement  (not  being 
l»y  deed)  whereon  a  certain  rent  was  reserved, 
shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantum  of 
.   tlie  damages  to  be  recovered.    Wood/.  Land, 

and  Tent.  646. 
USERDE  ACTION,  the  pursuing  or  bringing 

an  action  in  the  proper  county,  &c. 
USHEA  [hmSf  Fr.,  a  dour],  a  door  keeper,  an 

officer  who  keeps  a  court  qaiet. 
USUAL  TERMS,  a  phrase  in  the  common 
Jaw  practice,  which  means  pleading  issualily, 
rejoining  gratis,  and  taking  short  notice  of 
trial.    See  Psrsonal  Action. 
ySUCAPTlON,  the  enjoying,  by  coniiouance 
of  time,  a  long  possession  or  prescription ; 
property  ac<H>in;u  by  use  or  i^ossession. 
U6UFBUCT.  the  right  of  life-rent  possession, 
%vi;hoot  destroying  or  wasting  the  subject 
over  which  the  tenure  extends,    CvoilLaw 
Word. 
USUFRUCTUARY,  he  that  has  the  use  and 

reaps  the  profit  of  a  thing. 
Usura  dkiiur  qma  duiur  pro  usu  mris»  2  Inst. 
89.— -(Usury  is  so  called,  because  it  is  given 
for  the  use  of  money.) 
Usura  est  oommodum  cerium  quod  propter  usum 
rei  mui9(iiisB  recipitur^  sed,socundarih^rare 
de  aliqua  retributione^  ad  voiuntatem  efus  qui 
muiuiHus  estf  hoe  non  est  vitiosum,  6  Co.  /O. 
—(Usury  is  a  certain  benefit  wbich  is  re- 
ceived ior  the  use  of  a  thing  lent;  but, 
sccojidiy  to  agree  for  a  certain  return,  at 


the  optieii  of  Ike  party  who  borrowed,  tlik 
is  not  vicious.) 
USURA  MARITIMA  [/oMii#ii«niltoMiL  in. 
terest  taken  on  bottomry  or  respondentia 
bonds,  wbich  is  proportioned  to  the  risk,  and 
is  not  affected  by  the  usury  laws.  1 9  Geo.  II., 

USURPATION,  the  nsmg  that  which  is  an- 
oth^s;  an  interrupdon  or  disturbing  a  man 
in  his  right  and  possession,  &c.  It  is  called 
intrusion  in  the  civil  and  canon  law. 
USURY,  money  given  for  the  use  of  monev ; 
the  gain  of  anything  by  contract  above  the 
principal  or  that  which  was  lent,  exacted  in 
consioeration  of  loan  thereof,  whether  it  be 
of  money  or  any  other  thing.  3  Inst.  151. 
The  taking  of  interest  above  bL  per  cent, 
per  annum  on  the  loan  of  money,  in  cases 
where  such  rate  of  interest  is  not  allowed  by 
law 

By  2  &  3  Vict.,  c.  37,  continued  by  sub- 
sequent acts,  it  is  enacted,  that  after  the 
passing  of  that  act  (viz.,  after  29ih  July, 
1839),  no  bill  of  exchange  or  promissory 
note,  made  payalile  at  or  within  twelve 
mouths  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  nor  any 
contract  for  the  loan  or  forbearanoe  of 
money  above  the  sum  of  10/.  sterling,  shall 
be  affected  by  any  statute  in  force  for  the 
prevention  of  usury ;  but  subject  to  a  pro. 
viso,  that  nothing  therein  contained  shall 
extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements, 
or  hereditaments,  or  any  estate  or  interest 
therein ;  and  also  to  a  proviso,  that  nothing 
in  the  act  contained  shall  be  construed  to 
enable  any  person  to  claim,  in  any  court  of 
law  or  equity,  more  than  five  per  cent, 
interest  on  any  account,  or  on  any  contract 
or  engagement,  not%vithstanding  they  may 
be  relieved  from  the  penalties  against  usury, 
unless  it  shall  appear  to  the  conn  that  any 
different  rate  of  interest  was  agreed  to  be- 
tween  the  parties;  and  aldo  to  a  proviso, 
that  nothing  therein  contained  shall  extend, 
or  be  construed  to  extend,  to  repeal  or  affect 
any  statute  relating  to  pawnbrokers,  but  that 
all  laws  concerning  pa^vnbrokers  shall  re- 
main in  full  force  for  all  purposes  whatsoever, 
as  if  this  act  had  not  been  passed. 

Usus  etl  dominium  Jidudarium,  Bacon's  Read* 
St.  Uses.-*(Use  is  a  fiduciary  dominion.) 

Usus  et  status  sive  possessio  potius  differunt 
secundum  rationem  fori,  auam  secundum 
rationem  rei.  Idem.  —  (Use,  estate,  and 
possession,  differ  more  in  the  rule  of  the 
forum  than  in  the  rule  of  the  matter.) 

UTAS  loctaioa],  the  eighth  day  following  any 
term  or  feast. 

UTERINE  BROTHER  [uterinus  frater'],  a 
brother  born  of  the  same  mother,  but  by  a 
different  father. 

Utiie  per  inutHe  non  viiiatur.  Dyer,  292.— 
(The  useful  is  not  vitiated  by  the  useless.) 

Utlugatus  est  quasi  esffra  legem  positus :  caput 
gerit  lupinum.  7  Co.  14.— (An  outlaw  is,  as 
it  were,  put  out  of  the  protection  of  the  law : 
he  carries  the  head  of  a  wolf.) 
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Utlagaius  pro  contumacia  et  fuga^  wm  propter 
hoc  convictus  est  de  facto  prindpalL  Fleia. 
—(An  outUiv,  by  contumacy  and  flight,  is 
not  on  that  account  convicted  of  the  princi- 
pal fact.) 

UTLAGHE  [utlapatusl,  an  outlaw. 

UTLAWRY,  outlawry :  which  see. 

UTL£SSE,  an  escape  of  a  felon  out  of  prison. 

Ut  poena  ad  paucos,  metus  ad  omnes  perteniat. 
4  Inst.  6. — (Though  few  are  punished,  the 
fear  of  punishment  affects  all.) 

Ut  summa  potestatii  regis  est  posse  quantum 
velit,  sic  magnitudinis  estvelle  quantum  possii. 
3  Inst.  236. — (As  the  highest  power  of  a 
king  is  to  be  able  to  do  what  he  wishes,  so 
the  highest  greatness  of  him  is  to  wish  what 
he  is  able  to  do.) 

UTTEa  BARRISTERS  ijuris  conmtti],  bar- 
risters who  plead  without  the  bar. 

UlTERING,  tendering,  selling;  putting  in 
circulation ;  publishing. 

Uxor  furi  desponsata  non  tenebitur  ex  faeto 
vlri,  quia  virum  accusare  non  debet,  nee 
detegere  furtum  suum,  nee  felonium^  cum 
ipsa  sui  potestatem  non  habet,  sed  vir^  3  Inst. 
108.— (A  woman  married  to  a  thief,  shall 
not  be  held  by  his  actions,  for  she  cannot 
accuse  her  husband,  nor  discover  the  robbery 
nor  felonv,  since  she  has  not  any  power  of 
her  own,  but  the  husband.) 

Udpor  non  est  sui  juris,  sed  sub  potestate  viri, 
cui  in  vita  contradicere  non  potest. — (A  wife 
has  no  power  of  her  own,  but  is  under  the 
government  of  her  husband,  whom  in  his 
lifetime  she  cannot  contradict.) 

V 

VACANT  POSSESSION.    See  Ejbctmbnt. 

VACATION,  intermission  of  juridical  pro- 
ceedings, or  any  other  stated  employments ; 
recess  of  courts  or  senates.    Encyc.  Land. 

VACATURA,  an  avoidance  of  an  ecclesiastical 
beneiicfi 

VADIARE  DUELLUM  (to  wage  combat), 
where  two  contending  parties,  on  a  chal- 
lenge, do  give  and  take  a  mutual  pledge  of 
fighting.     CowelL 

VADIUM  Ivas,  vadis,  Lat.],  a  pledge  or 
surety, 

VADIUM  MORTUUM,  a  mortgage. 
VADIUM  PONERE,  to  take  bail  or  pledges 

for  a  defendant's  appearance. 
VADIUM  VIVUM,  a  vifgage  or  living  pledge. 

See  VivuM  Vadium. 
VAGABOND,  a  wanderer;  an  idle  fellow. 
VAGRANTS,  sturdy  beggars ;  vagabonds. 
The  act  which  is  now  in  force,  embodying 

and  extending  numerous  former  provisions, 

is  6  Geo.  IV.,  c.  83.    It  points  out  three 

classes  of  persons  :— 
Ist.    Idle   and    disorderly  persons;  2d, 

rogues    and    vagabonds;    3d,   incorrigible 

rogues. 
First.  Idle  and  disorderly  persons.    The 

following  are,  under  6  Geo.  IV.,  c.  83,  §  3, 

to  be  deemed  **  idle  and  disorderly  persons,'' 

within  its  true  intent  and  meaning,  so  that 


any  justice  of  the  peace  may  commit  dies 
(being  convicted  before  him  on  his  ova 
view,  or  by  the  confession  of  the  offeader, 
or  by  the  evidence  of  one  or  more  credible 
witness  or  witnesses)  to  the  hooae  of  correr- 
tion,  there  to  be  kept  to  bard  labour  for  sbj 
time  not  exceedin||f  one  calendar  mooth, 
subject  to  an  appeal  to  the  sessioos,  viz.  >- 

1.  Every  person  being  able  wholly  or  in 

Eart  to  maintain  himself  or  herself,  or  hnor 
er  family,  by  work,  or  by  other  means,  ud 
wilfully  refusing  or  neglecting  so  to  do,  bj 
which  refusal  or  neglect  he  or  she,  or  any  of 
his  or  her  family  whom  he  or  she  naj  be 
legally  bound  to*  raaintaio,  shall  bare  ke^ 
come  chargeable  to  any  parish,  towasbip,  or 
place. 

2.  Every  person  retuminjif  to  and  becom- 
ing chargeable  in  any  parish,  township,  or 

{>lace,  whence  he  or  she  shall  have  bees 
egally  removed,  by  order  of  two  jotticei  of 
the  peace,  unless  he  or  she  shall  produce  s 
certificate  of  the  churchwardens  aad  over- 
seers of  the  poor  of  some  other  psridi, 
township,  or  place,  thereby  acknowledgioK 
him  or  her  to  be  settled  in  sach  ^iku 
parish,  township,  or  place. 

3.  Every  petty  chapman  or  pedlar  waadcr- 
ing  abroad,  and  trading  without  being  duly 
licensed,  or  otherwise  authorized  by  lair. 

4.  Every  common  prostitute  wanderisg 
in  the  public  streets  or  public  highways,  or 
in  wiy  place  of  public  resort,  and  behirisg 
in  a  riotous  and  indecent  manner. 

5.  Every  person  wandering  -abroad,  or 
placing  himself  or  herself  in  any  public  piacv, 
street,  highway,  court,  or  passage,  to  beg  or 
gather  alms,  or  causing,  or  procuriDg,  or 
encouraging  any  children  so  to  do. 

6.  And  by  5  Geo.  IV.,  c.  83,  §  16, 
Every  person  asking  alms  under  a  certifi- 
cate, or  other  instrument  prohibited  by  the  set 

The  only  certificates  of  magistrates  still 
legal,  are: — 

Certificates  granted  by  visiting  jostira, 
enabling  persons  discharged  from  gaols,  &c, 
to  receive  alms  or  relief  on  their  roote  to 
their  place  of  settlement,  under  5  Geo.  IV., 
c.  83,  §  15. 

^  Certificates  granted  by  a  justice  to  a  wl- 
dier,  sailor,  or  marine,  duly  discbar^ 
stating  the  place  to  which  he  wishes  to  go, 
being  his  home  or  legal  settlemeot;  or 
granted  to  the  wife  of  a  noncomoiiMioBed 
oflScer  or  soldier  ordered  on  foreign  service, 
and  not  permitted  to  embark  with  hiai, 
under  43  Geo.  III.,  c.  61,  H  1  &  2,  saved 
by  5  Geo.  IV.,  c  83,  $§  15  &  16. 

Admiralty  or  war-office  certificates,  or 
passes,  granted  as  heretofore  to  disdnrned 
sailors,  soldiers,  or  marines,  or  to  the  laoi- 
lies  of  such  persons  serving  abroad,  orlstdy 
deceased,  under  43  Geo.  III.,  c  61,  S  ^> 
saved  by  6  Geo.,  IV.,  c  83,  §  15,  have  tfcc 
same  effect  as  the  former.        » 

In  these  three  cases,  the  asking  or  bavis^ 
relief  is  legal ;  but  loitering,  &c.,  by  s  psrtj 
discharged  from  prison,  makes  him  a  rogie 
and  vagabond.  5  Geo.  IV.,  c.  83,  §  16^ 


VAO 


(  686  ) 


VAO 


7.  Every  person  relieved  b  a  workhoase, 
mid  refusing  or  neglecting  while  therein  to 
perforin  the  task  of  four  hours  work  pre- 
scribed bjthe  guardians  of  the  parish  or 
union,  being  suited  to  his  age,  strength,  and 
capacity,  or  wilfully  destroying  or  injuring 
Ilia  own  clothes,  or  damaging  any  property 
of  the  guardians. 

8.  Every  woman  neglecting  to  maintuu 
her  bastara  child,  being  able  wholly  or  in 
part  so  to  do,  whereby  it  becomes  charge- 
able to  any  parish  or  union. 

9.  Every  poor  person  returning  and  be- 
coming chargeable  in  the  asylum  of  any 
district,  after  removal  from  any  parish  in 
such  district,  shall  be  deemed  to  have  re- 
turned and  become  chargeable,  without 
certificate  to  the  parish  whence  he  has  been 
legally  removed. 

Secondly.  Rogues  and  vagabonds.  The 
following  are  by  5  Geo.  IV.,  c.  83,  §  4,  to  be 
deemed  as  '*  rogues  and  vagabonds,"  whom 
it  is  lawful  for  any  justice  of  the  peace  to 
commit  (being  convicted  before  him  by  the 
confesrion  of  the  offender,  or  by  the  evi- 
dence on  oath  of  one  or  more  credible 
witness  or  witnesses),  to  the  house  of  cor- 
rection, and  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar 
months,  silbject,  as  in  the  case  of  Idle  and 
disorderly  persons,  to  an  appeal  to  the  ses- 
sions, viz.  :— 

1.  Every  person  committing  any  of  the  of- 
fences hereinbefore  mentioned,  alter  having 
been  convicted  as  an  idle  and  disorderly 
person. 

2.  Every  person  pretending  or  professing 
to  tell  fortunes,  or  using  any  subtle  craft, 
means,  or  device  by  palmistry,  or  otherwise, 
to  deceive  and  impose  on  any  of  her  Ma- 
jesty's subjects. 

3.  Every  person  wandering  abroad,  or 
lodging  in  any  bam  or  outhouse,  or  in  any 
deserted  or  unoccupied  buildings,  or  in  the 
open  air,  or  under  a  tent,  or  in  any  cart  or 
waggon,  not  baring  any  visible  means  of 
subsistence,  and  not  giring  a  good  account 
of  himself  or  herself. 

4.  Every  person  unlawfully  exposing  to 
view  in  any  street,  road,  hi^^hway,  or  public 
place,  any  obscene  print,  picture,  or  other 
indecent  exhibition;  ur  wilfully  exposing, 
or  causing  to  be  exposed  to  public  riew,  in 
the  window  or  other  part  of  any  shop  or 
other  building  situste  in  any  street,  road, 
highway,  or  public  place,  any  obscene  prints 
picture,  or  other  indecent  exhibition. 

6.  Every  person  wilfully,  openly,  lewdly, 
and  obscenely  exposing  his  person  in  any 
street,  road,  or  public  highway,  or  in  the 
view  thereof,  or  in  any  place  of  public  resort, 
irith  intent  to  insult  any  female. 

6.  Every  person  wandering  abroad,  and 
endeavonnng  by  the  exposure  of  wounds  or 
deformities  to  obtain  or  gather  alms. 

7*  Every  person  going  about  as  gatherer  or 
collector  of  alms,  or  enoeavouring  to  procure 
charitable  contributions  of  any  nature  or  kind, 
under  any  false  or  fraudulent  pretence. 


8.  Every  person  running  away  and  leaving 
his  wife,  or  his  or  her  child  or  children, 
chargeable,  or  whereby  she,  or  they,  or  any 
of  them,  shall  become  chargeable  to  any 
parish,  township,  or  place. 

9.  Every  person  playing  or  betting  in  any 
street,  road,  highway,  or  other  open  or 
public  place,  at  or  with  any  table  or  instru- 
ment of  gaming,  at  any  game  or  pretended 
game  of  chance. 

10.  Every  person  baring  in  his  or  her 
custody  or  possession,  any  pick-lock  key, 
crow,  jack-bit,  or  other  implement,  with 
intent  feloniously  to  break  into  any  dwelling- 
house,  warehouse,  coach-house,  stable,  or 
out-building,  or  being  armed  with  any  gun, 
pistol,  hanger,  cutlas,  bludgeon,  or  other 
offensive  weapon,  or  having  upon  him  or  her 
any  instrument  with  intent  to  commit  any 
felonious  act. 

11.  Every  person  being  found  in  or  upon 
any  dwelling-house,  warehouse,  coach-house, 
stable,  or  out-house,  or  in  any  inclosed  yard, 
garden,  or  area,  for  any  unlawful  purpose. 

12.  Every  suspected  person,  or  reputed 
thief,  frequenting  any  river,  canal,  or  navi- 
gable stream,  dock,  or  basin,  or  any  ^uay, 
wharf,  or  warehouse,  near  or  adjoining 
thereto,  or  any  street,  highway,  or  avenue 
leading  thereto,  or  any  place  of  public  re« 
sort,  or  any  avenue  leading  thereto,  or  any 
street,  highway,  or  place  adjacent,  with 
intent  to  commit  felony. 

13.  Every  person  apprehended  as  an  idle 
and  disorderly  person,  and  violently  resist- 
ing any  conitable  or  other  peace  officer, 
so  apprehending  him  or  her,  and  being 
subsequently  convicted  of  the  offence  for 
which  he  or  she  shall  have  been  so  appre- 
hended. 

14.  And  by  5  Geo.  IV.,  c.  83,  §  15,  persons 
discharged  from  prisons,  to  whom  certificates 
or  instruments  nave  been  delivered  by  the 
visiting  justices,  enabling  them  to  have  or 
receive  alms  or  relief  on  the  route  to  their 
places  of  settlement,  but  acting  contrary  to 
the  directions  of  the  certificate,  or  loitering 
on,  or  deviating  from  their  route. 

Thirdly.  Incorrigible  rogues.  The  fol- 
lowing persons  are  by  6  Geo.  IV.,  c.  83,  §  6. 
to  be  deemed  "  incorrigible  rogues'*  under 
the  act ; — 

1.  Every  person  breaking  or  escaping  out 
of  any  place  of  legal  confinement,  before  the 
expiration  of  the  term  for  which  he  or  she 
shall  have  been  committed,  or  ordered  to  be 
confined  by  virtue  of  this  act. 

2.  Every  person  committing  any  offence 
against  this  act,  which  shall  subject  him  or 
her  to  be  dealt  with  as  a  rogue  and  vaga- 
bond, such  person  having  been  at  some 
former  time  adjudged  so  to  be  and  duly 
convicted  thereof. 

3.  And  everv  person  apprehended  as  a 
rogue  and  vagabond,  and  violently  resisting 
any  constable  or  other  peace  officer  so  ap- 
prehending him  or  her,  and  being  subse- 
quently couvicted  of  the  offence  for  ^hich 
he  or  she  shall  have  been  so  apprehended. 
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As  to  these  it  'n  enacted^  "  thai  it  slwll  l>e 
lawfal  for  aoy  justice  of  the  peace  to  coni. 
mit  such  offender  (beinjp  thereof  coii?tcted 
before  hiio  by  the  confession  of  such  offender, 
or  by  the  evidence  on  oath  of  one  or  more 
credible  witnesses),  to  the  house  of  correc- 
tion^ there  to  remain  until  the  next  general 
or  Quarter  sessions  of  the  peace  i  and  every 
Mich  offender,  who  shall  be  so  committed  to 
the  house  of  correction,  shall  be  there  kept 
fo  hard  labour  dnriofj^  the  period  of  his  or 

,  her  imprisonment."  And  further,  it  b  en- 
acted, "  then  when  any  incorri^ble  rogue 
shall  have  been  committed  to  the  house  of 
correction,  there  to  remain  imtil  the  next 
general  or  quarter  sessions,  it  shall  be  lawful 
for  the  justices  of  tlie  peace  there  assembled 
to  examine  into  the  circumstances  of  the 
case,  and  to  order,  if  they  think  fit,  that  such 
offender  be  imprisoned  in  the  house  of  cor- 
rection, and  be  there  kept  to  hard  labour 
for  any  time  not  exceeding  one  year  from 
the  time  of  making  such  order ;  and  to  order 
further,  if  they  tJiink  fit,  that  such  offender* 
(not  being  a  female),  be  pnnisbed  by  whip- 
ping, at  such  time  during  his  imprisonment, 
and  at  such  place  within  their  jurisdiction, 
as,  according  to  the  nature  of  t4ie  offence, 
they  in  their  discretion  shall  deem  ex- 
pedient." 

VALBC,  VALECT,  or  VADELET,  a  young 
gentleman;  also,  a  servitor  or  gentleman  of 
the  chamber. 

VALBNTIA,  the  value  or  price  of  anything. 

VALESHERf  A,  the  proving  by  the  kmc&ed 
of  the  slain,  one  on  the  father's  side»  and 
another  on  that  of  the  mother,  that- a  man 
was  a  Welshman. 

VALOR  BENEFICIORUM,  the  value  of 
every  ecclesiastical  benefice  and  preferment, 
aceof ding  to  which  the  first  fruits  and  tenths 
are  collected  and  paid.  It  is  commonly 
called  the  Kmg*$  bookie  by  which  the  clergy 
are  at  present  rated. 

VALOR  MARITAGIi  (the  value  of  marrbge). 
See  Tenurb. 

VALUABLE  CONSIDERATION.  See  Con- 

81 DB  RATION. 

VAI^E  RECEIVED,  a  phrase  generally  in- 

serteti  in  bills  of  exchange,  but  which  is  not 

necessary.    WhUt  v.  Sedwick,  4  Douff.  247. 
VALVAS()RS  or  V1DAME8,    an.   obsolete 

title  of  dignity  next  beneath  a  peer»    2  Inst. 

667. 
Vana  eU  illn  potenim  qvw  nut^uam  venit  in 

actum*    2  Co.  61. — (Vain  is  thaS   power 

which  never  comes  iitto  play.) 
VANG  [Sax.],  to  stand  for  one  at  the  font. 

Bkmut. 
Fa$d  Hmoreg  sunt  wttlmandl  qui,  non  cadant  in 

eonMtantem  virvm.    7  Co.  27.^Those  fears 

are  to  be  counted  vain  which  affect  not  a 

valiant  man.) 
VANTARJUS,  a  precursor. 
VARIANCE,  difference,  variation. 

The  courts  are  now  very  liberal  in  per* 

mitting  variances  in  proceedings  to  be  a- 

mended,  especially  where  the  other  parties 

will  suffer  no  pcejudice. 


VASSAL  Itrat^aBo,  Ital.,  a  dim.  of  uotw.  low 
LatiRi  IVaebter  refers  it  to  the  Welsh 
ffwe^,  a  servuBt},  one  who  holds  of  a  supe- 
rior lord)  a  subject  I  a  dependant;  a  tenant 
or  feudatory. 

VASSALAGE,  the  state  of  u  vawd ;  tesure  it 
wHf;  slavery. 

VASSELERIA,  the  tenuru  or  lioldhii|p  of  s 


VASTO,  a  writ  again«t  tenaaU  for  aefiu  of 
life  or  years ;  eommsttiog  waste.  F,  N.  B.  55. 

VASTUm,  a  waste  or  eomnoB  lying  opt»  to 
the  cattle  of  all  teaaots  wiio  luiVe  a  r%fat  of 
commoning. 

VASTUM  FORfiSTifi  VEL  BOSCI^  that 
part  of  a  forest  or  wood  wlierrin  tiic  trees 
and  underwood  were  so  destrofed,  that  it 
lay  in  a  manner  waate  and  barreii.  Parsefc. 
^ntiq,  351. 

VAVASOR  [a  diinlnulive  of  raasaO,  a  vasal 
of  a  vassal^  one  wh9  held  a  fee  cif  a  vanal. 
Emeye.  Lond, 

VAVA80RY,  the  bnda  that  a  wwnmtr  hdd. 

VAVASOUR,  oae  who,  himarif  holding  of  a 
superior  lord,  has  others  holding  andcr  kinu 
Camden. 

VEAL  MONEY.  The  tenants  of  the  mmior  of 
Bradford,  in  the  county  of  Wilta,  pay  a 
Yearly  rent  by  this  name  to  their  lord,  ta 
lien  of  veal  pmd  formerly  in  kinil.    Brmet, 

VECTIGAL  JUDICIARUM,   finea  pmd  to 
the  Crown,  to  defray  the  expeaaea  d 
tainiiig  couru  of  justice.    3  S^Uk.  03. 

Vecti^aly  arigine  t/wu,  ju§  Cmaarmm  et 
patrimoniale  eH.  I>av.  12.— (Tntate  in  its 
origin  is  the  patrimonial  right  of  kings  aad 
enaperors.) 

VEJOURS  [oisoresj,  pereom  seat  by  a  court 
to  take  a  riew  of  any  place  in  qsaiatiua,  for 
the  better  dedsion  of  the  right  thereto  i  sIm, 
persons  appointed  to  view  an 
O.N.B.  112, 

VELTRAl  A,  the  office  of  dog-leader  < 

VELTRARI  US  [welter.  Germ.],  one  who  lewh 
greyhoumls.    Bknmt. 

VENARIA,  beasu  caoght  In  die  woods  hj 
hunting. 

VENATIO,  hunting. 

Vendens  ewndem  item  dmehvM  fmlmrku  nt. 
tienk.  Cent.  107.— (It  is  fiantfakas  to  sell 
the  same  thing  to  two  persona.) 

VENDEE,  one  to  whom  anysMaflr  is  soW. 

VENDER  or  VENDOR,  a  seller. 

VENDIBLE,  salealile,  mapketable. 

VENDITION,  sale,  the  aet  of  selfia^. 

VENDITIONI  EXPONAS,  a  judldai  writ 
addressed  to  the  sheriff,  comnsandl^^  hbs 
to  expose  to  sale  goods  which  he  haa  almdjr 
taken  into  his  hands,  to  satiafy  a  jadgmeat 
creditor.  Reg.Jud&e.^,  After  defivery  of 
this  writ,  the  sheriff  is  bound  ta  sdt  tbe 
goods,  and  have  the  money  iu  eaart  on  the 
return  day  of  the  writ. 

VENELLA,  a  narrow  or  straight  way. 

VENIA,  a  kneeling  or  low  proairatiaa  on  die 
ground  by  pianiMnts. 

Vemm  /ueiiitua  inceniivum  eH  deUufueei, 
3  Inst.  236.— (Facility  oi  pardon  is  aa  iacm- 
tive  to  crtmer) 
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YBNIAM  iETATIS,  a  prinlc^e  granted  by  a 
prince  or  sovereign,  whereby  a  party  is  en- 
iitled  to  act  aod  have  all  the  potvers  to  act, 
sui  jurii,  as  if  be  were  of  full  age.  Storp*s 
Canfl,  9/  Lates,  74. 

VENIRE  FACIAS,  a.  jadlctal  writ  awarded  to 
the  sheriff  to  summon  a  jury  for  the  trial  of 
n  cause 

VENIRE  FACIAS  TOT  M ATRONAS,  a  writ 
to  summon  a  jury  of  matrons  to  execute  the 
writ  de  tfenire  impieiendo, 

VENIRE  FACIAS  DE  NOYO,  a  second  writ 
to  summon  another  jory  for  a  new  triaL 

The  vtmre  de  novo  is  the  old  common  law 
mode  of  proceeding  to  a  second  trial,  and 
differs  materially  from  granting  a  new  trial, 
inasmuch  as  it  is  awarded  from  some  defect 
appearing  upon  the  faee  of  the  record,  while 
a  new  trial  is  granted  for  matter  entirely  ex- 
trinsic. Where  a  verdict  can  be  amended, 
a  ventre  de  no90  is  never  awarded.  If  it  be 
.  awarded,  the  party  succeeding  at  the  seeond 
trial  is  not  entitled  to  the  costs  of  the  first. 
ChiL  Arch,  Prao.  1 106. 

VENTER,  womb,  mother. 

VENTRE  INSPICIENDO.    See  Db  Ymntrb 

iNSnCUNDO. 

VENUE  [pieimetUMf  vuiie<imi],a  neighbouring 
place ;  the  [^ace  whence  a  jury  are  to  come 
for  trial  of  causes. 

At  common  law  local  actions  must  be 
brought  in  the  county  in  which  the  cause  of 
action  arose;  transitory  actions,  in  any 
county,  though  if  these  last  be  brought  in 
any  county  other  than  that  in  which  the 
cause  of  action  arose,  the  defendant  can  obtain 
an  order  to  change  the  venue  to  the  county 
where  the  cause  of  action  really  arose.  The 
application  should  be  made  after  declaration 
and  before  plea.  The  plaintiff  mav  bring 
back  the  venue  to  the  county  in  which  he 
has  already  laid  it,  upon  an  undertaking  to 
^ive  material  evidence  in  the  county  in  which 
.  the  venue  was  originally  laid,  and  if  be  fail 
in  doing  so,  he  may  be  nonsuited,  if  the 
objection  be  taken  at  NUi  Prims,  The  venue 
may  be  changed  by  either  party  under  spe- 
cial circumstances,  as  that  a  fair  trial  cannot 
be  bad  in  the  county  in  which  the  venue  is 
laid,  from  political  excitement,  &c.  Chit, 
Arch,  Prac,  966. 

In  erifoinal  cases  the  general  rule  upon 
this  subject  is,  that  the  venue  in  the  margin 
of  the  milictraent  should  be  the  county  in 
which  the  offence  was  committed,  or  if  the 
jurisdiction  of  the  court  in  which  the  bill 
of  indictment  is  to  be  preferred  extend  only 
to  part  of  the  county,  or  as  is  the  case  witn 
the  Central  Criminal  Court,  ine bides  more 
than  one  county,  or  be  confined  within  the 
limits  of  a  borough,  the  venue  in  the  margin 
should  be  co-extensive  with  the  jurisdiction 
of  the  court,  that  is,  it  should  be  descriptive 
of  the  limit  to  which  the  jurisdiction  of  the 
court  is  confined,  and  the  offence  must  have 
been  committed  within  the  limit  so  described. 
Tu  this  general  rule  of  law  there  are  several 
statutory  exceptions,  e.  ^.  :— 

1.  In  indictments  for  eatoriion,  the  venue. 


it  u  said,  mAy  hh  laid  anywhere.    31  Eltz., 
C.6,  §4. 

2.  For  plundering  or  stealing  any  part  of 
any  ship  in  dutress,  or  wrecked,  or  any  goods 
belonj^iog  to  such  ship,  the  venue  may  be 
kud  either  in  the  county  in  which  the  offence 
was  committed,  or  in  the  next  adjdning 
county.    7  &  8  Geo.  I Y.,  c.  29,  §  18. 

3.  For  resisting  or  assaulting  officers  of 
the  excise,  for  offences  against  the  reve»ne 
of  the  ciisioms,  the  venue  may  be  laid  any- 
where. 7  &  8  Geo.  lY.,  c.  53,  §  43 ;  3  &  4 
Wm.  lY.,  c.  63,  §§  77, 122, 

.4.  For  offences  relating  to  the  post  office, 
the  venue  may  be  laid  in  the  county  or  place 
where  the  offence  is  committed,  or  where 
the  offender  is  apprehended  or  is  in  custody. 
7  Wm.  I Y.  and  1  Vict.,  c.36,  ^  37. 

5.  For  endeavouring  to  seduce  soldiers  or 
sailors  from  their  duty,  or  for  inciting  or 
stirring  them  up  to  mutiny,  the  venne  may 
be  laid  anywhere.  37  Geo.  III.,  c.  70,  §  2 ; 
57  Geo.  III.,  c.  7« 

6.  For  forgery  and  uttering  forged  instru- 
ments, the  venue  may  be  laid  either  in  tlie 
county  of  the  offence,  or  of  the  arrest  or 
imprisonment.     1  Wm.IY.,  c.  66,  §  24. 

7.  For  offences  agunst  statutes  relating  to 
the  stamp  duties,  the  venue  may  be  laid 
either  in  the  county  of  the  offence,  or  appre- 
hension.   63  Geo.  HI.,  c.  108,  §  24. 

8.  For  offences  relative  to  the  coin,  where 
two  or  more  persons  have  acted  in  concert 
in  different  counties  or  jurisdictions,  the 
venne  may  be  laid  in  any  of  them*  2  Wm.lV., 
c.  34,  §  15. 

9.  For  bigamy,  the  venue  may  be  kud 
either  in  the  county  where  the  offender  was 
apprehended  or  is  in  custody,  or  in  the 
county  in  which  the  second  marriage  took 
place.    9  Geo.  lY.,  c.  31,  §  22. 

10.  For  escapes,  breaches  of  prison  and 
rescues,  the  venue  may  be  either  in  the  county 
of  offence  or  apprehension.  4  Geo.  lY., 
c.  64,  §  44. 

11.  For  returning  from  transportation, 
the  venue  may  be  laid  either  in  the  county, 
where  the  offender  was  apprehended,  or  in 
that  whence  be  was  ordered  to  be  transported. 
6Geo.lY.,  c.B4,$22. 

12.  For  embezzlement  by  public  servants, 
the  venue  may  be  either  in  county  of  offence 
or  apprehension.    2  \Ym.  lY.,  c.  4,  §  6. 

13.  For  felonies,  &c.,  committed  in  Wale?, 
the  venue  must  be  laid  in  the  county  in 
wluch  the  oit'ence  lyas  committed,  unless 
otherwise  directed  by  statute.  11  Geo.  lY. 
and  I  Wm.  lY.,  c.  70,  §  14. 

14.  Where  an  offence  is  committed  within 
the  county  of  a  city  or  town  corporate, 
(except  in  London,  Westminster,  or  South- 
wark,  38  Geo.  III.,  c.  62,  $  11,  so  much  of 
that  statute  as  applied  to  the  cities  of  Bristol, 
Chester,  and  Exeter,  having  been  repealed 
by  6  &  6  Wm.  lY.,  c.  76,  $  109),  the  indict, 
ment  may  be  preferred  to  the  Jury  of  the  next 
adjoining  county,  but.  the  venue  must  still 
be  laid  in  the  county  of  the  city,  &c.,  where 
the  offence  was  committed*  5&6Yict.,G.38. 
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15.  For  treason  or  mispriftioo  of  treason 
committed  oat  of  the  realm,  the  venue 
may  be  laid*  in  Middlesex,  or  where  the 
Queen  shall  appoint,  if  there  be  a  special 
commission  to  try  the  offence.  26  Hen.  VII L, 
c.  13 ;  35  Hen.  VIII.,  c.  2,  §  1 ;  9  Geo.  IV., 
c.  31,  §  7. 

16.  All  offences  committed  on  the  high 
seas,  and  other  places  within  the  Admiralty 
of  England,  the  venue  should  be  laid  in  the 
county  where  the  trial  is  had.  7  &  8  Vict., 
c.  2,  $  2. 

17*  In  informations  or  indictments  against 
a  master  of  a  ship  for  forcing  on  shore,  or 
leaving  behind  any  of  the  crew,  the  offence 
may  be  prosecuted  wherever  the  offender 
may  happen  to  be.  5  &  6  Wm.  IV.,  c.  19, 
$40. 

18.  In  indictments  for  murder  or  man- 
slaughter, or  for  being  accessary  before  the 
fact  to  murder,  or  after  the  fact  to  munler  or 
manslaughter,  if  the  offence  be  committed 
upon  the  sea  or  out  of  England,  and  the 
party  die  in  England,  or  0»re  versd,  the  venue 
may  be  laid  in  the  county  in  which  the  death 
or  offence  happened.   9  Geo.  IV.,  c.  3 1 ,  ^  8. 

19.  For  offences  committed  on  the  boun- 
dary of  two  or  more  counties,  or  within  the 
distance  of  &fe  hundred  yards  of  the  boun- 
dary, or  is  begun  in  one  and  completed  in 
another  county,  the  venue  may  be  laid  in 
either  county.    7  Geo.  IV.,  c.  64,  §  12. 

20.  If  a  larceny,  simple  or  compound,  be 
committed  in  one  county,  and  the  goods 
carried  into  another,  an  indictment  for  the 
simple  or  compound  larceny  may  be  brought 
in  the  county  in  which  the  offence  was  com- 
mitted, or  for  a  simple  larceny,  in  the  county 
into  which,  or  in  any  of  the  counties  through 
which  the  goods  were  carried.  The  larceny 
itself  is  ambulatory,  but  the  aggravated  cir- 
cumstances are  fixed  and  stationary.  7  &  8 
Geo.  IV.,  c.  29,  §  76. 

21.  For  felonies  or  misdemeanors  com- 
mitted upon  any  person,  or  on  or  in  respect 
of  any  property,  in  or  upon  any  coach,  cart, 
or  other  carriage,  employed  on  any  journey, 
or  on  board  any  vessel  employed  in  any 
voyage  or  journey  upon  any  navigable  river, 
canal,  or  inland  navigation,  the  venue  may 
be  laid  in  any  county  through  which  the 
coach,  &c.,  or  vessel,  shall  have  passed  in 
the  course  of  the  journey  or  voyage  during 
which  the  offence  was  committed  ;  and  where 
the  side,  bank,  centre,  or  other  part  of  the 
highway,  river,  &c„  shall  constitute  the 
boundary  of  two  couuti<*s,  the  venue  may  be 
laid  in  either.    7  Geo.  IV.,  c.  64,  §  13. 

22.  For  conspiracy,  the  venue  may  be  laid 
in  any  county,  in  which  it  can  be  proved 
that  an  act  was  done  by  any  one  of  the  con- 
spirators, in  furtherance  of  the  common 
design.    7  Geo.  IV.,  c.  64,  §  12. 

23.  Accessaries  before  the  fact  to  felony, 
whether  indicted  with  or  after  the  principal 
felon,  or  for  a  substantive  felony,  may  be 
tried  by  any  court  which  shall  have  jariMlic- 
tion  to  try  the  principal  felon,  in  the  same 
manner  as  if  such  offence  had  been  com- 


mitted at  the  same  place  aa  tbe  piineipal 
felony,  although  committed  on  the  high  seas 
or  abroad ;  and  if  the  offence  of  the  acces- 
sary, and  of  the  principal  felon,  be  com- 
mitted in  different  counties,  the  accessary 
may  be  indicted  in  either.  7  Geo.  IV.,  c.  64 , 
§9. 

2-1.  An  accessary  after  the  (act  to  a  felony 
may  be  tried  in  the  same  manner  as  if  the 
act  constituting  the  accessary  were  com- 
mitted at  the  same  place  as  the  principal 
felony.    7  Geo.  IV.,  c.  64,  %  10. 

25.  Receivers  of  stolen  property,  whether 
indicted  as  accessaries  after  the  fact,  or  for 
a  substantive  felony,  or  for  a  misdeoieaiior 
only,  may  be  indicted  in  the  county  or  place 
in  which  thev  have  or  had  the  property  in 
their  possession,  or  in  which  tbe  prinripal 
may  by  law  be  tried,  in  the  same  maDner  is 
they  may  be  tried  in  the  county  in  which  the 
property  was  actually  received.  7  k  S 
Geo.  IV.,  c.  29,  $ 56.    j4rek.  Crim.Plemd.  IS. 

Verba  accipiemU  stinfeum  ejfedn^^-mi  mrHr 
antur  effeetum.  Bacon.— (Words  are  to  be 
taken  according  to  their  consequence,  that 
their  consequence  may  appear.) 

Verba  agmveen  ue  in  dubh  semsu  pontm  hieHi' 
guntur  digniori  etpotenthri  semsm,  6  Go.  20. 
— (Words  equivocal,  and  placed  in  a  doubt- 
ful sense,  are  to  be  taken  in  their  more 
worthy  and  effective  sense.) 

Ferba  aiiguid  operart  dtbeni^'—debemi  imieiSgi 
at  aiiguid  opereniur.  8  Co.  94.— (Words 
ought  to  operate  some  effect ;  they  ought  to 
be  interpreted  in  such  a  way  as  to  opetate 
some  effect.) 

Ferba  chariarum  fartiui  aeeipimniur  eamtrt 
proferentem.  Co.  lit.  36.— (The  words  of 
charters  are  to  be  received  more  stroa«ly 
against  him  who  produces  them.) 

yerba  eurrentit  monetm,  tempns  eoiuthnii  de- 
eignat,  Dav.  20.— (The  time  of  paymcot 
designates  the  words  of  current  money.) 

Ferba  dicta  de  persona  inteliigi  debemi  de  rts- 
ditioni  pereonte,  2  Rol.  Rep.  72. — (Words 
spoken  of  ihe  person  are  to  be  understood  of 
the  condition  of  the  person.) 

Ferba  generalia  generaiiter  mui  tmteUigtndt. 
3  Inst.  76. — (General  %vords  are  to  be  gene- 
rally understood.) 

Ferba  generalia  resiringun/ur  ad  hMUtatem 
rei  vel  aptitudinem  penona.  Bacon.— 
(General  words  roust  be  narrowed  to  tbe 
nature  of  the  subject  or  the  aptitude  of  the 
person.) 

Ferba  iilata  in  eue  rtd>ji/irr.— (Words  referred 
to  are  considered  to  be  incorporated.) 

Ferba  intentioni,  non  i  centra^  aebent  inserme, 
8  Co.  94. — (Words  ought  to  be  made  sab- 
servient  to  the  inteikt,  not  contrary  to  it.) 

Ferba  ita  sunt  inteUigenda^  ut  ree  atagie  viieat 
guam  pereat.  Bacon.— (Words  are  to  be  to 
understood  as  that  the  matter  may  be  rather 
preserved  than  destroyed.) 

Ferba  potteriora  propter  certitudimem  adStt, 
ad  priora  gute  eertitudine  indigmU^  nnt  rt^ 
ferenda.  Wing.— (Subsequent  woids,  added 
for  the  purpose  of  certainty,  are  to  be  rrfenvd 
to  preceding  words  which  need  certainty.) 
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f^erba  rehta  kne  mnjpimi  operahtur  per  reft" 
reittiam  ui  in  eh  in  esse  videniur,  Co.  Lit. 
359. — (Wordi  to  which  reference  i«  made  in 
an  instrument  have  the  same  eflPect  and 
operation  an  if  they  were  inserted  in  the 
clause  referring  to  them.) 

yer^  temper  nccipenda  tuni  in  miihri  tentu, 
4  Co.  17.— (Words  are  always  to  be  taken  in 
their  milder  sense.) 

i^ertdicium,  qtuisi  dictum  veritatis :  ui  Judicium 
quasi  Juris  dictum.  Co.  Lit.  2*26. — (The 
verdict  U,  ai  it  were»  the  dictum  uf  tratb:  as 
the  jiidjrment  is  the  dictum  of  law.) 

VERDEROR,  an  officer  in  the  royal  forest, 
%vho8e  office  is  properly  to  look  to  the  vert, 
and  see  it  well  maintained ;  and  he  is  sworn 
to  keep  the  assizes  of  the  forest,  and  view, 
receive,  and  enrol  the  atiachments,  and  pre- 
sentment of  trespasses  of  vert  and  venison, 
9iC.    M'snw,  33*2. 

VERDICT  [vgrhum  dictum,  Lat.],  the  deter- 
mination of  a  jury  declared  to  a  Jud^e. 

The  verdict  is  either  general  or  special. 
A  general  verdict  is  |(iven,  vivd  roee,  by  the 
jury,  thus,  *'  we  find  for  the  plaintiflf,  damages 
— ,  costs  — ,"  or,  if  for  the  defendant, 
then,  "  we  find  for  the  defendant."  If  there 
be  several  counts  in  the  declaration,  the 
vevdict  may  be  distributed,  findin^r  some 
issues  for  the  pUintiff,  and  others  for  the 
defendant.  A  verdict  must  comprehend  the 
whole  issues  submitted  to  a  jury  in  the 
particular  cause,  otherwise  the  judgment 
founde<i  upon  it  may  be  reversed.  A  special 
verdict  must  state  the  faets  proved  st  the 
trial,  and  not  merelv  the  evidence  pven  to 
prove  those  facts,  otherwise  the  verdict  will 
be  insufficient,  and  the  court  will  award  a 
venire  de  novo.    Ckii.  Jlrch,  Prac.  286. 

Verdicts  in  criminal  cases  may  be  either 
general,  as  f^uilty  or  not  ^ilty,  or  special, 
setting  forth  all  the  circumstances,  and  pray- 
ing the  judgment  of  the  court,  whether, 
upon  the  facts  stated,  there  exists  a  crime. 
Step.  Com.  431. 

VERiiBor  VIRGE,  the  compass  of  theQueen's 
court,  which  bounds  the  jurisdiction  of  the 
.  Lord  Steward  of  the  household  $  it  seems  to 
have  been  twelve  miles  almut.  Brit.  68  ;  a 
quantity  of  land  from  fifteen  to  thirty  acres. 
28  Edm.  L  Also,  a  stick  or  rod,  whereby 
one  is  admitted  tenant  tu  a  copyhold  estate. 
O.  N.  B.  17. 

VERGGR8  [portatores  wrgee,  Lat.,  hedeau 
cTeplise,  Fr.],  those  who  carry  white  wands 
berore  the  Judges. 

VERIFICATION,  confirmation  by  evidence. 
All  affirmative  pleading*',  which  do  not 
conclude  to  the  country,  must  conclude  with 
a  verification  or  averment,  which  U  of  two 
kinds, common  and  special.  The  common  ve- 
rification is  that  which  applies  to  ordinary 
cases,  and  is  in  the  following  form  : — "  And 
this  the  plaintiff  (or  defendant)  is  ready  to  ve- 
rify." 'I  he  special  verifications  are  used  only 
where  the  matter  pleaded  is  intended  to  be 
tried  by  record,  or  by  some  other  method  than 
a  jury.'  They  are  in  the  following  forms : — 
*'  And  (his  .the.  plaintiff  (or  de&ndant)  is. 


ready  to  verify  by  the  add  record;**  or, 
*'And  this  the  plaintiff  (or  defendant)  is 
reaiiy  to  verify,  when,  where,  and  in  such 
manner  as  the  court  here  shall  order,  direct, 
or  appoint."    Step.  Plead.  479. 

Veritas,  hquocunque  dieitur,  h  Deo  est.  4  Ins^ 
153. — (Truth,  by  whom8«>ever  pronounced, 
is  from  God.) 

Veritas  demonstrationis  tottit  errorem  aomnitf. 
1  Ld.  Raym.  303.— (The  truth  of  the  de- 
monstration removes  the  error  uf  the  name.) 

Veritas  nihil  veretur  uisi  abseondi.  9  Co.  2<). 
— (Truth  fears  nothing  but  concealment.)   ■ 

yeritm  nimium  altercando  amittitur.  Hob. 
344. — (By  too  much  altercation  truth  is  lost.l 

F'erilaJf,  qu€e  n»inime  df/entatur,  opprimitur^ 
et  qni  non  improbat,  approfmt.  3  Inst.  27« 
— (Truth  which  is  not  sufficiently  defended, 
is  oppressed ;  and  he  who  does  not  disap* 
prove,  approves.) 

Ferltatem  qui  non  libere  pronuneiat,  proditof 
est  veritatis.  4  Inst.  Epil. — (He  who  does 
not  truly  speak  the  truth,  is  a  betrayer  of 
truth.) 

VERT  [perd^  Fr.,  inridis,  Lat.1,  otherwise 
called  greenhue,  everything  that  bears  a  green 
leaf  within  a  forest  that  may  cover  a  deer  { 
but  especially  great  and  thick  coverts. 

Man  wood  (part  ii.,  p.  33)  divides  vert 
into  overt-vert  and  nether-vert,  the  ot^ert- 
vert  is  that  which  is  termed  haut-boySt  and 
nether'Vertt  sub-boys ;  and  into  special  v^t, 
which  is,  all  trees  growing  within  the  forest 
that  bear  fruit,  to.  feed  deer,  because  the 
destroying  of  it  is  more  grievously  punished 
than  of  any  other  vert. 

Also,  that  power  which  a  roan  has,  by 
royal  grant  to  cut  green-wood  in  a  forest. 

VERY  LORD  AND  VERY  TENANT  [verus 
dominut  et  verus  enensi,  they  that  are  im« 
mediate  lord  and  tenant,  one  to  another. 

VEST,  to  place  in  possession  ;  to  make  pos- 
sessor or. 

VESTA,  the  crop  on  the  ground. 

VESTED  LEGACY.    See  Lboact. 

VESIED  REMAINDER,  an  executed  re- 
mainder, where  the  estate  is  invariably  fixed 
to  remain  to  a  determinate  person  after  the 
particular  estate  is  spent ;  as  if  A.  be  tenant 
lor  twenty  years,  remainder  to  B.  in  fee, 
here  H.'s  is  a  vested  remainder.  1  Step. 
Com.  300. 

VESTRY  or  VESTIARY,  a  place  or  room 
adjoining  to  a  church,  where  the  vestments 
of  the  minister  are  kept ;  also,  a  parochial 
assembly,  commonly  convened  in  the  vestry^ 
to  transact  the  parish  business. 

A  custom  has  obtained  in  large  and  popu- 
lous parishes  of  yearly  choosing  a  select 
number  of  the  chief  and  most  respectal)le 
parishioners,  to  represent  and  manage  the 
concerns  of  the  parish  for  that  year.  They 
are  called  a  select  vestry. 

VESTRY  CLERK,  an  officer  appointed  to 
attend  vestries,  and  take  an  account  of  their 
proceediugs,  &c. 

VICSTURA,  a  crop  of  grass  or  com. 

VESTURE,  a  garment ; .  metaphorically  ap- 
plied to  a  possession  or  seisin. 

2  a 
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VETITUM  NAMIUM  or  REPETITUM 
NAMIUM,  a  second  or  reciprocal  distress, 
in  lieu  of  the  first,  which  was  eloigned. 

VETO,  a  prohibition,  or  the  right  of  forbidding. 

VliE  SERVJTUS  (servitude  of  way),  a  right 
of  road  over  another's  ground,  or  rather  a 
Scottish  tenure,  by  which  such  right  accrues 
against  the  possessor  of  land. 

VIA  REGIA,  the  highway  or  common  road, 
called  the  Queen's  way,  because  under  her 
protection.     It  was  sometimes  called  via 

.   militaris,     Brtict,  I,  4. 

yia  trita  eti  iuiitsima,  10  Co.  142.— (The 
ancient  road  is  the  safest.) 

Ficariui  non  huhet  vicarium, — (A  delegate  can- 

,    not  have  a.delegate.) 

VICAR,  one  who  performs  the  functions  of 

.   another;  a  substitute.    Also,  the  incumbent 

•  of  an  appropriated  or  impropriated  benefice. 
VICARAGE,  the  benefice  of  a  vicar. 
VICARAGE  TEINDS,  small  tithes. 
VICARIAL  TITHES,  petty  or  small  tithes 

payable  to  a  vicar. 

VICARIO,  /kc,  an  ancient  writ  for  a  spiritual 
person   imprisoned,  upon  forfeiture  of  a 

'    recognizance,  &c.    Reg,  Orig,  147. 

VICE-ADMIRAL,  an  under-admind  at  sea, 
or  admiral  on  the  coasts ;  a  naval  officer  of 

.   the. second  rank,     ,  • 

VICE-ADMIRALTY  COURTS,  tribunals  cs- 

.  tablished  in  her  Majesty's  possessions  beyond 
the  seas,,  witli  jurisdiction  over  maritime 

.    causes,  including  those  relating  to  prize. 
By  2  &  3  Wm.  IV.,. c.  57»  it  is  enacted, 

'  that  in  all  cases  where  a  ship  coolies  within 
the  local  limits  of  a  court  of  vice-admiralty, 
suits  may  be  commenced  therein  for  sea- 
men's wages,  pilotage,  bottomry,  damage  to 

'    ships  by  collision,  breach  of  regulations  of 

•  her  Majesty's  service  at  sea,  salvage,  and 
droits   of   admiralty,  notwiihstanding   the 

•  rause  of  action  may  have  arisen  out  of  the 
local  limits  of  such  court. 

VICE-CHAMBERLAIN,  a  mat  officer  next 
under  the  Lord  Chamberlain,  who,  in  his 

^  alisence,  has  the  rule  and  control  of  all 
officers  appertaining^  to  that  part  of  the  royal 
household,  which  is  callea  the  chamber 
aliove  stairs. 

yiC£-CHAN(J£LLOR  [piee  canceUarius],  a 
sub-chancellor. 

vice-chancellors  INEQUITY.  There 
are  three :  the  Vice-Chsncellor  of  England, 
appointed  by  63  Geo.  III.,  c.  24,  and  two 
juniors,  appointed  by  5  Vict,  c.  5,  §  19. 

.  Each  of  these  sits  separately  from  the  Lord 
Chancellor,  to  whom,  an  appeal  lies  from 
their  dedsions. 

VICE-CHANCELLOR  OF  THE  UNIVER. 
SITY.    See  Chamckllor  ov  the  Univer. 

RITIEfl 

VICE-COMES,  a  viscount ;  a  sheriff. 
y^icecomet  dicitur  quod  tticem  comiiU  tuppleai. 

Co.  Lit.  168.— (Vicecomes  (sheriff),  is  so 
-    called,  because  he  supplies  the  place  of  the 

comes  (earl).) 
VICE  -  CONSTABLE  OF    ENGLAND,  an 

•  ancient  officer  in  the  time  of  the  fourUi 
Edward. 


VICE-CONSUL,  a  sheriff. 
VICE-DOMINUS,  a  sheriflT.    Ingtdpku, 
VICE-DOM  INUS  EPISCOPI,  the  vicar-gene. 

ral  or  commissary  of  a  bishop.  BUmkL 
VICE-GERBNT,  a  deputy  or  lieutenant. 
VICE-MARSHAL,  an  officer  who  was  ap- 

_pointed  in  assistance  to  the  Earl  Marshal. 
VICE-ROY,  the  Sovereign's  lord  lieutenant 

over  a  kingdom,  as  Ireland. 
VICE-TREASURER.     See  Uvdsk  Trba* 

8URSR. 

VICINAGE  [miiina/re,  Fr.],  neighbouriiood 
or  near  dwelling ;  places  adjoining. 

Vicini  viciniora  pneswmaUur  scire.  4  lort. 
173. — (Persons  living  in  the  neighboiirfaood 
are  presumed  to  know  the  oeighboarhood.) 

VICIOUS  INTROMISSION,  a  meddling  with 
the  movables  of  a  deceased,  without  con- 
formation or  probate  of  lus  will,  or  other 
probable  title.    Scotch  Term. 

VICIS  ET  VENELLIS  MUNDANDIS,  an 
ancient  writ  against  the  mayor  or  bailiff  of  a 
town,  &c.,  for  the  clean  keeping  of  their 
streets  and  lanes.    Reg.  Orig.  267- 

VIGOUNTIEL  or  VICONTIEL.  anythinc 
that  belongs  to  the  sheriff,  aa  vicoutiel  writs 
are  such  as  are  triable  in  the  sheriff's  court. 
As  to  vicoutiel  rents,  see  3  &  4  Wm.  IV,, 
c.  99,  §§  12,  13,  which  places  them  under 
the  management  of  the  CommitsioiierB  of 
the  Woods  and  Forests. 

VICOUNTIEL  JURISDICTION,  that  juris- 
diction which  belongs  to  the  officen  of  a 
county,  as  sheriffs,  coroners,  &c. 

VKJTUALLING  HOUSES.  See  Pcauc 
Houses. 

VIDA ME,  a  vavasor:  which  see. 

Videbis  ea  sane  eommitti  quee,s^pe  onidicaater. 
3  Inst.  EpiL — (You  will  see  those  things  fre- 
quently committed  which  are  frequently  via- 
dicated.) 

VIDELICET  (to  wit).    See  Scilicet. 

VIDUITATIS  PROFESSIO,  the  making  a 
solemn  profession  to  live  a  adle  and  ckMte 
woman. 

VIDUI TY,  widowhood. 

VI  ET  ARMIS  (with  force  and  arms),  words 
inserted  in  pleadings  to  express  a  Ibrahle 
and  violent  act. 

VIEW,  an  inspection  of  property  in  contro- 
versy, ur  of  a  place,  where  a  crime  has  been 
committed,  by  the  jury  previously  to  the  trisl. 
By  6  Geo.  IV.,  c.  50.  §  23,  the  dsHrmgss 
or  habeas  corpora  may  order  that  the  shtfiff 
shall  have  six  or  more  of  the  persons  re- 
turned to  try  the  cause  (who  shall  be  con- 
sented to  by  the  parties,  or  nominated  by 
the  sheriff  in.  case  the  parties  cannot  agree), 
at  the  place  in  question,  some  convenieat 
time  before  the  trial,  and  that  the  place  is 
question  shall  .be  then  and  there  shown  to 
them  by  two  persons  to  lie  named  in  the 
writ,  and  appomted  by  the  courL  And  the 
sheriff  shall  afitem^ards,  by  a  special  retain 
upon  the  distringas  or  habeas  corpora^  cef- 
tify  that  the  view  has  been  had,  aecordinfr 
to  the  command  of  the  said  writ,  and  shsU 
specify  the  names  of  the  viewers. .  By  role 
of  the  Queen's  Bench  (R.  T^  7.Geo.IV.),  ic 
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'is  ordered,  that  "  upon  every  application  for 
a  view,  there  shall  be  an  affioavit  stating 
the  place  at  ivhich  the  view  is  to  be  made, 
and  the  distance  thereof  from  the  office  of 
(he  under-sheriff;  that  the  sum  to  be  depo* 
sited  shall  be  10/.  in  case  of  a  common  jury, 
and  16/.  in  case  of  a  special  jury,  if  such 
distance  do  not  exceed  five  miles ;  and  15/. 
in  case  of  a  common  jury,  and  21/.  in  case 
of  a  special  jury,  if  it  be  above  five  miles  ; 
and  if  such  sum  shall  l^e  more  than  sutlicient 
to  pay  the  expenses  of  the  view,  the  surplus 
shall  be  forthwith  returned  to  the  attorney 
(if  the  party  who  obtained  the  view;  and  if 
8u«*h  sum  shall  nnt  be  siifficneiit  to  pay  such 
expenses,  the  defit*iency  shall  forthwith  be 
paid  by  such  attorney  tj  the  under-sheriff; 
and  it  is  further  ordered,  that  tlie  under- 
sheriff  shall  pay,  and  shall  account  for  the 
money  so  deposited,  according  to  the  scale 
ect  down  in  the  rule." 

By  rule  of  all  the  courts  of  Hilary  Term, 
2  Wm.  IV.,  r.  63,  "  the  rule  for  a  view  may. 
In  all  cases,  be  dra«vn  up  by  the  oiBcer  of  the 
oonrt.  on  the  application  of  (he  party,  with- 
out affidavit  or  motion  fur  that  purpose." 
In  ordinary  cases  the  expenses  are  burne 
eijually  by  all  parties. 

At  the  trial,  ttie  jurors  who  have  taken 
the  view  are  first  called,  and  as  many  as 
appear  form  part  of  tbt*  jury. 

VI EW  OF  FRANKPLEDGE.    See  Leet. 

VIGIL,  the  eve  or  next  day  before  any  solemn 
feast. 

Vigilautibus  non  dormientibus  jura  subveniunt, 
Win^.  692. — (Laws  come  to  the  assistance 
of  the  vigilant,  not  to  the  sleepy.) 

Vj  LAICA  REMOVENDA,  a  writ  that  lies 
where  two  persons  contend  for  a  church, 
and  one  of  them  enters  into  it  with  a  great 
number  of  laymen,  and  holds  out  the  other 
m  etarmis;  then  he  that  Is  holden  out  shall 
have  this  writ  addressed  to  the  sheriff,  that 
he  remove  the  lay  force ;  but  the  sheriff 
oii^ht  not  to  remove  the  incumbent  out  of 
the  church,  whether  he  is  there  by  rifrht  or 
wrong,  but  only  the  force.    F,  N.  B.  64. 

Vilia  est  ex  piuribus  mansumibus  tficinata  et 
coUata  ex  piuribus  vicinis,  et  sub  appellatione 
villarum  eontinentur  burgi  et  civitates.  Co. 
Lit*  115. — (Villa  is  a  neighbourhood  of  many 
mansions,  a  collection  of  many  neighbours, 
and  under  the  term  of  villas,  boroughs  and 
cities  are  contained.) 

VI LL  or  VILLAGE,  a  manor;  a  parish ;  the 
ootpart  of  a  parish. 

The  fo!lowing  is  the  difference  between  a 
mansion,  a  village,  and  a  manor ;  namely,  a 
mansion  may  be  of  one  or  more  houses,  but 
it  must  be  of  one  dwelling  bouse,  and  none 
near  to  it;  for  if  other  bouses  are  conti- 

-  ^uoas,  it  is  a  village;  and  a  manor  may 
conist  of  several  villages,  or  one  alone. 
FUta,  I  6,  c.  61. 

VILLA  REGIA,  a  manor  held  by  the  Crown. 

VILLAIN  or  VILLEIN  [w7w,  Lat.],  a  man  of 
base  or  servile  condition;  a  bondman  or 
servant ;  one  who  held  by  a  base  service. 

VILLEIN  IN  GROSS,  one  annexed  to  the 


person  of  the  lord,  and  transferable  by  deed 
from  one  owner  to  another. 

VILLEIN  REGAaDAN  r.  one  annexed  to  the 
manor  or  lund. 

VILLEIN  SERVICES,  base,  but  certain  and 
determined  services. 

VILLEIN  .SOCAGE,  a  holding  of  the  king; 
a  privileged  sort  of  villeoage. 

VILLENAGE,  a  base  tenure. 

There  are  two  sorts  : — Ist,  pure,  where  a 
man  hold^  upon  terms  of  doing  whatsoever 
is  commanded  of  him ;  and,  2«l,  privileged, 
otherwise  culled  villein  socage :  which  see. 
See  also  Tenurk. 

VILLANIS  REfilS  SUBTRACTIS  REDU- 
CENDIS,  a  writ  that  lay  for  the  bringing 
back  of  the  king's  bondmen,  that  had  been 
carried  away  by  others  out  of  his  manors, 
whereto  they  b#*longed.     Reg,  Orig,  87. 

VILLENOUS  JUDGMENT  [viUanum  Judi^ 
cium],  a  judgment  which  deprived  one  of 
his  liberam  legem,  whereby  he  was  discredited 
and  disabled  as  a  juror  or  witness;  for- 
feited his  goods,  and  chattels,  and  lands  for 
life;  wasted  the  lands,  razed  the  houses, 
rooted  up  the  trees,  and  committed  his  body 
to  prison.  It  has  become  obsolete.  4  BL 
Com.  136. 

f^m  vi  repellere  licet,  modo  fiat  moderamine 
inculpatte  tuteUe,  non  ad  sumendam  vindictam, 
sed  ad  populsandam  injuriam,  Co.  Lit.  1 62. 
— (It  is  lawful  to  repel  force  by  force,  but 
let  it  be  done  with  the  moderation  of  blame- 
less defence;  nt»t  to  take  revenge,  but  to 
repel  injury.) 

VINAGIUM  [tributum  bvino],  a  payment  of 
n  certain  quantity  of  wine,  instead  of  rent, 
for  a  vineyard.    2  Mon.  Ang.  980. 

VINCULO  MATRIMONII,  divorce  h.  See 
A  Vinculo  Matrimonii. 

VIOLATION  OF  SAFE  CONDUCTS,  an  of- 
fence against  the  law  of  nations.  4  Step. 
Com.  243. 

VIOLATION  OF  WOMEN.    See  Rape. 

VIOLENT  PRESUMFIION,  circumstantial 
evidence,  so  powerful  as  to  be  unrebuttable. 

Violenta  profsumptio  aliquando  est  plena  pro* 
batio,  Co.  Lit.  6,  b. — (Violent  presumption 
in  sometimes  full  proof.) 

VIOLENT  PROFITS,  double  value  of  a  tene- 
ment within  a  burgh,  and  the  highest  rent 
for  lands  in  the  country,  recoverable  against 
a  tenant  for  refusing  to  remove.  Scotch 
lerm* 

Viperina  est  expositio  qua  corrodit  viscera  tex^ 
tus.  11  Co.  34.^(It  is  a  bad  exposition 
which  corrodes  the  bowels  of  the  text.) 

Ftr  et  uxor  censentur  in  lege  una  persona,  Jerik. 
Cent. 27* — (Husi)andand  wife  are  considered 
one  person  in  law.) 

Vir  et  uxor  sunt  quasi  unica  persona,  quia  caro 
et  sanguis  una  :  res  licet  sit  propria  uxoris, 
vir  tamen  ejus  custosr,  cum  sit  caput  mulieris, 
Co.  Lit.  112. — (Man  and  wife  are,  as  it 
were,  one  person,  because  only  one  flesh 
and  blood :  although  the  property  may  be 
the  wife's,  the  husband  is  keeper  of  it,  since 
he  is  the  protector  of  the  wife.) 

VIRGA.  a  rod  or  ensign  of  olBce.    CowelL 

2  z  2 


VIX 


(  692  ) 


VOT 


VIRGATB,  a  yard-lund. 

VIRGB,  tenant  by,  a  spedea  of  copyholder, 

who  holds  by  the  vir^e  or  rod. 
Vir  militans  Deo  non  implicetur  secularibus 
negatUs.     Co.  Lit.  70. — (A  man  contendinji; 
against  God  cannot  be  bound  by  secular 
ties.) 
VI  RID  ARID   ELIGENDO,  a  writ  for   the 
choice  of  a  ?erderer  in  the  forest.    Reg. 
Orig.\77. 
VIRlLlA,  the  priv^  members  of  a  man,  to  cot 
off  which  was  felony  by  the  common  law, 
tbongh  the  party  consented  to  it.    Bract. 
L  3,  o.  144. 
ViS  [Lat.],  any  kind  of  force,  violence,  or 

disturbance  to  person  or  property. 
VISCOUNT  or  VICOUNT  [wcc-comef],  an 
arbitrary  title  of  honor,  without  any  shadow 
of  office  pertaining  to  it,  created  by  Henry 
VI.    2  Inst.  5.    A  peer  of  the  fourth  order. 
VISITATION,  judicial  Tiait  or  perambulation. 
VISITATION  BOOKS  OF  HERALDS,  com- 
pilations,  when  progresses  were  solemnly 
and  regularly  made  into  every  part  of  the 
kingdom,  to  inquire  into  the  state  of  fami- 
lies, to  register   marriages   and  descents, 
which  were  verified   to  the  heralds  upon 
oath.    They  are  allowed  to  be  good  evidence 
of  pedigrees. 
VISITOR,  a  government  inspector  of  a  corpo- 
ration.   The  Court  of  Chancery  exercises 
the  right  of  visitation  on  behalf  of  the  Crown. 
VISITOR  OF  MANNERS,   the  regarder's 

office  in  the  forest.    Manw,  195. 
Vis  legibus  est  inimica,    3  Inst*  176.— (Force 

is  inimical  to  the  laws.) 
VIS  MAJOR,  inevitable  accident  i  irresistible 
force. 

By  inevitable  accident,  commonly  called 
the  act  of  God,  is  meant  any  accident  pro- 
duced by  any  physical  cause,  which  is  irre- 
sistible I  such  as  a  loss  by  lightning  or  storm, 
by  the  perils  of  the  sea,  by  an  inundation  or 
earthi^uake,  or  by  sudden  death  or  illness. 

By  irresistible  force  is  meant  such  an  in- 
terposition of  human  agency  as  is,  from  its 
Aature  and  powers,  absolutely  uncontrol- 
lable.   iStorg's  Baamenis,  29. 
VISNE  [pisnetum],  a  neighbourhood* 
VISUS,  view  or  inspection. 
VITILITIGATE,  to  litigate  cavillouslv. 
Vitimn  clerid  nosoere  non  debet,    JenL  Cent. 
23.— (An  error  of  a  clerk  ought  not  to  hurt.) 
Fitium  est  quodfugi  debet,  ne  si  rationem  non 
invenias,  mox  legem  sine  ratione  esse  cUtmes, 
EUesnu  Postn.  86.— (It  is  an  error  which 
ought  to  be  avoided,  lest,  if  vou  cannot  dis- 
cover the  reason,  you  should  presently  ex- 
claim, that  the  law  is  without  reason.) 
VIVARY  [vttMirtttm],  a  park,  warren,  piscary, 

&c.    2IiwM00. 
VIVA  VOCE,  by  word  of  mouth. 
VIVUM  VADIUM,  VIFGAGE  or  LIVING 
PLEDGE,  when  a  person  borrows  money  of 
another,  and  grants  to  him  an  estate  to  hold 
till  the  rents  and  profits  shall  repay  the  sum 
borrowed.    The  estate  is  conditioned  to  be 
void  as  soon  as  the  sum  is  realised. 
Via  vUa  lets  fieri  potest  qua  omnibu$  eommoda 


sit,  sed  si  majori  parti  prospieiM  uHMs  etL 
Plow.  369.— (Scarcely  any  law  can  be  made 

which  is  applicable  to  all  things;  bm  U  ia 
useful  if  it  regard  the  greater  part.) 
Violenti  non  fit  injuria.    Plow.  501  .-^ An  id* 

jury  is  not  done  to  the  willing.) 
VOCIFERATIO,  an  outcry ;  hue  and  cry. 
VOIDANCE,  the  act  of  emptying;  ejection 

from  a  benefice. 
VOID  AND  VOIDABLE.  There  is  this  dif- 
ference  between  these  two  words:  voirf 
means  that  an  instrument  or  transaction  b 
so  nugatory  and  ineffectual,  that  nothing 
can  cure  it ;  voidable,  when  an  imperfection 
or  defect  can  be  cured  by  the  act  or  confirm- 
ation of  him  who  could  take  advantage  of 
it.  Thus,  while  acceptance  of  rent  will  make 
good  a  voidable  lease,  it  will  not  affirm  a 
void  lease. 
VOIR  DIRE  [veritatem  dicere^,  examining  a 
witness  before  he  gives  evidence  in  the 
cause,  whether  he  be  intareste<l  in  the  caose 
or  not.  Lord  Kenyon  said  that  objections 
to  the  competency  of  witnesses  never  come 
too  late,  but  may  be  made  in  any  stage  of 
the  cause.  Stone  v.  Blackburne,  1  Esp.  37. 
Witnesses  are  not  now  incompetent  on  the 
ground  of  interest.    6  4r  7  ^c/.,  c.  85. 

VOITURE,  carriage,  transportation  by  caniase. 

F'oiuntas  donatttris  in  ckarta  doni  smi  wMnifesti 
expresta  obtervetur.  Co.  Lit.  21.— -(The  will 
of  the  donor  manifestly  expressed  in  his  deed 
of  gift,  is  to  be  observed.) 

Foluntas  in  deJictis,  non  emtus  spectdt&r. 
2  Inst.  57. — (In  crimes  the  will,  and  not  the 
consequence,  is  looked  to.) 

F'oiuntas  reputatur  pro  facto.  3  Inst.  69.— 
(The  intention  is  to  be  taken  for  the  deed.) 

Voluntas  testatoris  est  ambulatorim  usfme  ed 
eatremum  vitw  eaitum^  4  Co.  61.— -(The 
will  of  a  tastator  is  ambulatory  ontii  death.) 

Voluntas  testatoris  habet  inierpretotionem  ktem 
€t  benignnm,  Jenk.  Ont.  260.-~(TheinteB- 
tion  of  a  testator  has  a  broad  and  benignant 
interpretation.) 

Voluntas  ultima  testatoris  est  perimpieuda  se^ 
cundum  veram  intentionem  suamm  Co.  LU« 
322.— (The  last  will  of  the  testator  ta  to  be 
fulfilled  according  to  his  true  intention.) 

VOLUMUS  (we  will),  the  6r8t  word  of  a  daose 
in  the  royal  writs  of  protection  and  letten 
patent. 

VOLUNTARIUS  Di£MON.  a  drunkard. 

VOLUNTARY,  acting  without  conpnlsioa; 
done  by  design.  When  applied  to  a  coa» 
veyance,  it  means  that  it  is  made  merely  on 
a  good,  and  not  on  a  valuable  connderatioa. 
See  Fraudulbnt  Conybyanobs. 

VOLUNTARY  DEPOSIT,  snch  at  arises 
from  the  mere  consent  and  agreement  of 
the  parties      Storu's  Bailments,  47. 

VOLUNTARY  JU'RISDI(3TI0N,  one  exer- 
cised  in  matters  admitting  of  no  oppositioo, 
and  which  may  be  exercised  by  any  Judge  st 
any  time  and  place.    Scotch  Phrase. 

VOLUNTARY  REDEMPTION,  the  recdpt 
of  his  money  by  the  wadsetter  (mortgagee), 
who  then  voluntary  renounces,    ibid. 

VOTE,  sufTrage,  voice  given,  and  numbered. 
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VOTBII,  a  coDidtnent,  one  wlio  hu  tlie  right 

of  fifiring  his  voice  or  soffrage. 
YOTUM,  a  vow  or  promise.    Diet  votorum, 

the  wedding  day.    Fieta^  /.  4. 
VOUCHE  [voeo,  Lat.],  to  call  oar  to  warraot 

lands. 
VOUCtf»  to  give  testimony,  to  obtest. 
VOUCHEE,  the  person  vouched  in  a  writ  of 

r'ght. 
VOUCHER,  a  nitness,  testimony,  acquittance, 

or  refeipt. 
VULGAR  ERRORS,  erroneous  notions.  The 

folloiving  are  very  glaring  instances :— 

1.  That  a  funeral  procession  passing  over 
private  grounds  creates  a  public  right  of 
way. 

2.  That  it  is  lawful  to  arrest  and  detain  a 
dead  body. 

3.  That  fir^t  cousins'may  intermarry,  and 
that  second  cousins  may  n«>t :  whereas  they 

>    may  both  marry  with  esch  other. 

4.  That  a  batcher  cannot  be  iworu  as  a 
juryman  on  a  coroner's  inquisition. 

5.  That  all  persons  born  at  sea,  claim  a 
right  of  settlement  in  Stepney  parish. 

6.  That  a  lease  for  more  than  ninety-nine 
years  constitutes  a  freehold. 

7.  That  a  husband  is  punishable  for  his 
wife's  criminal  acts. 

8.  That  to  disinherit  a  child,  the  sum  of 
one  shilling  roust  be  bequeathed. 

f^ui^nrii  opinh  eilduplejt,viz,,  or  in  inter  gravet 
ei  liitcretoif  qute  multum  veriiatis  haf*ei,  et 
opinio  ifft't  inter  levee  et  vulgar  ft  homines, 
absque  specie  veritfitit,  4  Co.  107. — (Com- 
mon opinion  is  double,  viz.,  that  which  ariiites 
among  grave  and  discreet  men,  which  has 
much  truth  in  it,  and  that  opinion  which 
arises  among  light  and  vulgar  men,  without 
any  sort  of  truth.) 

VULGARIS  PURGATIO,  judicium  Dei: 
which  see, 

W 

WADSET,  a  mortgage.    Scotch  word, 

WADSET  IMPROPER,  when  the  roortgs(;or 
pays  the  public  burdens,  the  wudsetter  hav- 
ing his  annua]  rents  secured. 

WADSET  PROPER,  wlien  the  wadsetter 
(mortgagee),  takes  his  hazard  of  the  rents  of 
the  land  for  satisfaction  of  his  annual  rent, 
and  himself  pays  all  public  burdens. 

WADSETfER,  a  mortgagee. 

WAFTORS,  conductors  of  vessels  at  sea. 

WAGE  [vadiare,  Likt,,  gage,  Fr.],  the  giving 
of  a  security  for  the  performance  of  any 
thing. 

Yf  AijER,  feigned  issue  on  a.    See  Feign  a d 

188UK. 

WAGER  OF  BATTLE.    See  Battel. 

WAGER  OF  LAW  [vadiatio  legis,  Lat],  a 
proceeding  which  consisted  in  a  defendant's 
discharging  himself  from  the  claim,  on  his 
own  oath,  bringing  with  him  at  the  same 
time  into  court  eleven  of  his  neighbours  to 
swear  that  they  believed  his  denial  to  be 
true.  It  was  abolished  by  3  ^  4  ^m.  IK, 
€.  42,  %  13» 


WAGERING  POLICIES,  those  effected  ftir 
gambling  purposes,  which  are  void  by  14 
Geo.  III.,  c.  48. 

WAGERS.    See  Gaming. 

It  is  well  established  at  common  law,  that 
a  wager  is  a  legal  contract,  which  the  courts 
are  bound  to  enforce,  although  h  be  in  re- 
spect of  a  matter  which  is  trifling,  or  in  which 
the  parties  have  no  interest;  but  if  it  be  on 
a  subject  which  is  illegal,  or  which  offends 
ai^ainst  public  policy,  it  is  void.  And  wagers 
which  tend  to  affect  the  feelings  and  interests 
of  third  parties,  or  leail  to  indecent  expo- 
sures and  examinations,  or  are,  in  any  man- 
ner, contra  bonoe  mores,  are  void.  Story's 
Contracts,  127. 

WAGES,  the  compensation  agreed  upon  by  a 
master  to  be  paid  to  a  servant,  or  any  other 
person  hired  to  do  business  for  him. 

WAGON  AGE,  money  paid  for  carriage  in  a 
waiTf^on. 

WAIF  or  WAIFT,  WEIF  or  WEFT  [waivium. 
Idw  Lat.],  goods  found  but  claimed  by 
nobody ;  that  of  which  every  one  waives  the 
claim.  Also,  goods  stolen  and  waived,  or 
thrown  away  by  the  thief  in  his  flight,  for 
fear  of  being  apprehended.  These  are  given 
to  the  Sovereign  by  the  law,  as  a  punishment 
upon  the  owner  for  not  himself  pursuing  the 
felon  and  taking  away  his  goods  from  him. 
Cro.  Elit.  694. 

WAINABLE,  land  that  may  be  ploughed, 
manured,  or  tilled.    Chart,  Antiq. 

WAINAGIUM,  the  countenance  of  a  villein. 
4  Step,  Com.  442. 

WAIVE,  to  forsake ;  to  put  a  woman  out  of 
the  protection  of  the  law; 

WAIVER,  the  passing  by  of  a  \\\\n%,  or  a  de- 
clining or  refusal  to  accept  it ;  also,  declining 
to  take  advantage  of  irregularities  in  pro- 
ceedings. 

WAKEMAN  { Quasi,  watchman],  the  chief 
magistrate  ot  Kipon  in  Yorkshire.   Camden, 

WAKTeNING,  a  citation  narrating  that  a  com- 
plainer  has  raised  a  summons  which  he  had 
let  sleep  for  a  year  and  a  day,  concluding 
that  all  persons  cited  on  the  first  should 
compear,  hear,  and  see  the  aforesaid  action 
called,  awakened,  and  debated,  till  sentence 
he  given.    Scotch  Word, 

WALES,  a  principality  in  the  west  of  the  island 
of  Great  Britain.  After  Edward  I.  conquered 
Wales,  the  line  of  their  ancient  princes  was 
aholished,  and  the  King  of  England's  eldest 
son  was  created  their  titular  pnnce,  and  the 
territory  of  Wales  was  then  entirely  annexed 
to  the  English  Crown.  The  27  Hen.  VII  I.« 
c.  26,  gave  the  utmost  advancement  to  their 
civil  prosperity,  by  admitting  them  to  a 
thorough  communion  of  laws  with  the  suh- 
jects  of  England.  By  20  (leo.  II.,  c.  42,  it 
is  declared  that  where  England  only  is  men- 
tioned in  any  act  of  Parliament,  it  shall  he 
deemed  to  comprehend  the  dominion  of 
Wales  and  town  of  Berwick-upon-Tweed. 
By  I  Wm.  IV.,  c.  70,  the  jurisdiction  of  the 
court  of  quarter  session  was  abolished,  and 
assizes  are  now  held  there  as  in  England. 
By  2  Wm.  IV.,  c.  45,  three  of  its  counties 
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re«pectively  send  two  aaemKen  to  the  Hoase 
of  Commons,  and  each  of  the  remaining 
counties  one. 

WALISCUS  [tervus),  a  servantf  or  any  other 
ministerial  officer. 

WALKERS,  foresters,  who  have  the  care  of  a 
certain  space  of  ground  assi^fned  to  them. 

WANLASS,  an  ancient  customary  tenure  of 
lands,  t.  e,,  to  drive  deer  to  a  stand  that  the 
lord  mnv  have  a  shot.   Blount^a  Tftwres^  140. 

WANTOr^  AND  FURIOUS  DRIVING,  an 
offence  airainst  puhlic  health. 

By  1  Geo.  IV.,  c.  4,  it  is  provided  that  if 
any  person  shall  be  maimed,  or  otherwise 
injured,  hy  reason  of  the  wanton  or  furious 
driving,  or  racing,  or  by  the  wilful  miscon- 
duct of  any  coachman,  or  other  person, 
having  the  charge  of  any  8tai;e  coach,  or 
other  public  carriage,  such  wanton  and  furi- 
ous drivini;  or  racing,  or  wilful  misconduct 
of  such  coachman,  shall  be,  and  the  same  is 
thereby  declaretl  to  he  a  misdemeanor,  and 
punishable  as  such  by  fine  or  im  prison  in  eot, 
but  subject  to  a  proviso  that  the  enactment 
shall  not  extend  to  hackney  coaches  drawn 
by  two  horses  only,  and  not  plying  for  hire 
as  stage  coaches.  This  act,  however,  must 
be  taken  as  declaratory  only  of  the  common 
law,  ill  the  cases  to  which  it  referiii,  for  at 
t'ommon  law  it  is  a  misdemeanor,  and  may 
even  amount  to  manslaui^hter  or  murder, 
for  any  person  to  drive  or  ride  so  wantonly 
and  furiously  as  to  endanger  the  passengers 
on  the  highway.    4  Step,  Com,  304. 

Wapentake,  a  hundred,  as,  upon  a  meeting 
for  that  purpose,  they  touched  each  others 
weapons  in  token  of  their  fidelity  and  alle- 
giance. Others  think  that  it  was  ten  hun- 
dreds or  boroughs.  Encye.  Lond. ;  I  Ellia^s 
Domesday,  182. 

WAR,  a  fighting  between  two  kings,  princes, 
or  parties,  in  vindication  of  their  just  rights. 
The  sovereign  has  the  sole  prerogative  of 
making  war  or  peace. 

WAR,  articles  qf.    See  Articlbs  of  War. 

WA  R,  levying,  against  the  Sovereign,  a  species 
of  treason.    See  Treason. 

WARD,  the  state  of  a  child  under  guardian- 
ship. A  ward  of  court  is  an  infant  under 
the  protection  of  the  Court  of  Chancery. 
See  Infant. 

WARDA,  the  custndy  of  a  town  or  castle, 
which  the  inhabitants  were  bound  to  keep 
at  their  own  charge.    Mon.  j4ng. 

WARDAGE,  money  paid  and  contributed  to 
watch  and  ward.    Domesday, 

WARDEN,  guardian  or  keeper. 

WARD-HOLDING,  the  ancient  militarr  te- 
nure in  Scotland.  Abolished  by  20  Geo*.  II., 
c.  50. 

WARDMOTE,  a  court  held  in  every  ward  in 
London. 

The  wardmote  inquest  has  power  to  in- 
quire into  and  present  all  defaults  concerning 
the  watch  and  constables  doing  their  duty, 
that  engines,  &c.,  are  provided  against  fire, 
that  persons  selling  ale  and  beer  be  honest 
and  suffer  no  disorders,  nor  permit  gaming, 
&G.,   thai  they  sell    in   1  iwful  mea«ures ; 


searches  are  to  be  made  for  beggtn,  fa^ 
grants,  and  idle  persons,  &o.,  who  shall  be 
punished. 

WARDPENNY,  wardage :  which  see. 

WARDWIT,  the  being  quit  of  f(ivmg  money 
for  the  keeping  of  wards. 

WARDS  AND  LIVERIES,  cmirt  •/,  acoarl 
erected  by  Henry  VI II.,  and  abolished  by 
12  (.V.  II.,  c.  24. 

WARDSHIP,  pupillage,  guardianship;  an  in- 
cident to  tenure  in  socage.     See  TsiarRK. 

WARDSHIP  IN  CHIVALRY,  an  incidcni  to 
the  tenjire  of  knitrht- service.    See  Tenusx. 

WARDSHIP  IN  COPYHOLDS,  the  lord  is 
giiardiau  of  his  infant  tenure  by  special 
custom. 

WARDS TAFF,  a  watchman's  staff. 

WARECTaRE,  to  plough  up  land  designed 
for  wheat  in  the  spring,  in  order  lo  let  it  lie 
fallow  for  better  improvement,  which  in 
Kent  is  called  summer-land. 

WAREHOUSING  SYSTEM,  the  allowing  of 
goods  imported  to  be  deposited  in  public 
warehouses,  at  a  reasonable  rest,  tvithont 
payment  of  the  duties  on  importation  if  they 
are  re-exported;  or  if  ihcy  are  ultimately 
withdrawn  from  home  consumption,  withoat 
payment  of  such  duties  until  they  are  so 
removed.  43  Geo.  IIL,  e.  132;  3  4-4  H^im 
/F.,  c.  67. 

WAROrS,  a  banished  rogue. 

WaRNCISTURA, garniture,  funiitore,  provi-» 
siou,  ^c. 

WaRNOTH,  an  ancient  custom,  that  if  any 
tenant,  holdiug  ot  the  ca«tle  of  Dover,  failed  in 
paying  his  rent  at  the  day,  that  he  «houkl  for- 
feit double,  and  for  his  second  failure  treble : 
and  the  lauds  so  held  are  called  terra  nitm 
et  terra  de  wamoik,     Man.  j4ngl,  ii.  689. 

WARRANDICE,  warranty.     Scotch  Word. 

WARRANT,  a  precept,  under  hand  and  seal, 
to  some  officer  to  arrest  an  offender,  to  be 
dealt  with  according  to  due  course  of  law; 
also,  a  writ  conferring  some  right  or  autho- 
rity. 

Warrantisare  est  drfendere  et  aequieiart  tmen- 
tern,  qui  warrantam  vocant,  in  seituia  sm  ; 
et  teneus  de  re  warranti  excamhium  habebit  ad 
valentiam.  Co.  Lit.  365.— (To  warrant  is  to 
defend  and  ensure  in  peace  the  tenant  who 
calls  for  warranty  in  his  seisin ;  and  the 
tenant  in  warranty  will  hare  an  exchange  io 
proportion  to  its  value.) 

Warrant)^  is  abolished^    3  &  4  Wm.  IV., 
cc.  27  end  74. 

Warrantus  potest  exdpere  quod  querema  mm 
tenet  terram  de  qua  petit  warruntiam,  et  quod 
donum  fuit  insuffidens.  Hob.  21. — (A  war- 
ranter may  except,  that  the  (Complainant 
does  not  hold  the  land  of  which  he  seeks  tbe 
warranty,  and  that  the  gift  wa^  insuffidcnU 

WARRANT  OF  ATTORNEY,  a  written  an. 
thority  to  the  attorney  or  attorneys  to  whoa 
it  is  addressed,  to  appear  for  the  petty 
executing  it,  and  receive  a  declaraUosi  for  him 
in  an  action  at  tbe  suit  of  a  person  therein 
mentioned,  and  thereupon  to  confess  tbe 
same,  or  to  suffer  judgment  to  pass  by  de- 
fault;    it  aUo  aulhnrizcs  the  attorney. lo 
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execute  a  release  of  errors.  It  may  be  fifiven 
whether  an  action  be  depending  or  not ;  but 
h  must  be  given  Toluntarily,  and  for  a  good 
consideration,  and  by  a  party  capalile  of 
'  appointing  an  attorney,  or  it  will  be  voidable. 
U  must  be  on  a  proper  stamp. 

By  rule  of  M.,  42  Geo.  tlL,  Queen's 
Bench,  and  Common  Pleas;  and  R.  M.,  43 
Geo.  in.,  £xcliequcr,  every  attorney  who 
shall  prepare  any  warrant  of  attorney  to 
confess  a  judgment,  which  is  to  be  subject 
to  any  defeazance,  shall  cause  such  defea- 
zance  to  be  written  on  the  same  paper,  or 
parchment,  on  which  the  warrant  of  attorney 
ahall  be  written;  or  cause  a  memorandum 
in  writing  to  be  made  in  such  warrant  of 
attorney,  containing  the  fulistance  and  effect 
of  such  defeazance.  If  this  be  omitted,  it 
does  not  avoid  the  instrument,  but  renders 
the  attoniey  answerable  for  the  neglect  of 
the  court's  order.  The  warrant  of  attorney 
is  signed,  sealed,  and  delirered ;  the  defea- 
zance only  signed. 

By  I  &  2  Vict.,  c.  110,  §  9,  after  reciting 
that  it  Is  expedient  that  provision  shuuld  be 
made  for  giving  every  person  executing  a 
warrant  of  attorney  to  confess  judgment,  or 
a  cognovit  actionem,  due  information  of  the 
nature  and  effect  thereof,  enacts,  that  from 
and  after  1st  October,  \H38,  no  warrant  of 
attorney  to  confess  judgment  in  any  personal 
action,  or  cognovit  actionem,  given  by  any 
person,  shall  be  of  any  force,  unless  there 
aliall  be  present  some  attorney  of  one  of  the 
superior  courts  on  behalf  of  such  person, 
expressly  named  by  liim  and  attending  at  his 
re(|uest,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  before  the 
fame  is  executed,  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  exe- 
caiion  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such 
attorney.  And  the  tenth  section  enacts,  that 
a  warrant  of  attorney,  or  cognovit  actionem, 
not  executed  in  manner  aforesaid,  shall  not 
he  rendered  valid  by  proof  that  the  parson 
executing  the  same  did,  in  fart,  understand 
the  nature  and  effect  thereof,  or  was  fully 
informed  of  the  satne. 

A  warrant  of  attorney  to  confess  a  judg- 
ment cannot  be  expressly  revoked,  but  there 
are  several  cases  of  implied  revocation.  The 
death  of  either  party  is  i^enerally  a  revocation 
of  the  warrant,  but  the  court  may  order 
judgment  to  be  entered  up  after  the  death 
of  the  plaintiff  if  the  warrant  authorize  it  to 
he  done  by  the  plaintiff's  representatives. 
If  a/eme  toie  give  a  warrant  of  attorney,  and 
afterwards  marry,  the  court  will  allow  the 
judgment  to  be  entered  up  against  the 
husband  and  wife.  If  a  warrant  of  attorney 
i>e  given  to  a  feme  toie,  and  she  afterwards 
marry,  the  judgment  will  be  allowed  to  be 
entered  up  in  the  name  of  the  husband  and 
wife. 

■If  the  warrant  of  attorney  be  obtained  by 
fraid  or  mis-representation,  or  upon  an 
uturloos,  illegal,  or  immoral  consideration. 


>  the  ^ourt  will  order  it  to  be  delivered  np  to 
be  caneelled,  and  will  set  aside  all  proceed- 
ings had  upon  it,  and  uo  if  an  infant  or  feme 
covert,  give  it.  The  warrant  may  be  good  in 
part  and  bad  in  part,  then  the  court  will 
sustain  it  quoad  the  good  part.  If  the  fact 
of  the  consideration  be  doubtful,  the  court 
will  direct  an  issue  to  trv  it. 

By  3  Geo.  IV.,  c.  39,  §§  1  and  2,  the  war- 
rant of  attorney,  or  a  true  copy  thereof,  and 
of  the  attestation  thereof,  and  of  the  defea- 
zance and  indorsements  thereon,  and  an 
affidavit  of  the  time  of  the  execution  of  such 
warrant  of  attorney  must  be  filed  with  the 
masters  within  twenty-one  days  after  its 
execution,  to  render  such  warrant  of  attorney, 
or  any  judgment  or  execution  thereon,  valid, 
as  against  the  assignees  of  the  defendant,  if 
he  should  become  bankrupt,  unless  judgment 
be  signed,  and  execution  issued  within  the 
twenty-one  days.  The  7  Geo.  IV.,  c.  57, 
§  33,  and  1  &  2  Vict.,  c.  110,  §  60,  extend 
these  provisions  in  favour  of  the  creditors  of 
an  insolvent  debtor.  The  1  •  Wm.  IV.,  c.  38, 
fj  3,  declares  that  warrants  of  attorney  exe- 
cuted by  insolvents,  before  adjudication  made 
in  the  matter  of  their  petition,  pursuant  to 
the  several  acts  passed  for  their  relief,  are 
not  within  the  above  acts.  The  6  &  7  Vict., 
c.  66,  prevents  frauds  upon  creditors  by 
secret  warrants  of  attorney,  and  provides 
that  in  addition  to-  the  book  directed  to  be 
kept  by  3  Geo.  IV.,  c.  39,  and  which  might 
be  inspected  for  sixpence,  another  book  t)r 
index  shall  be  kept,  containing  the  names, 
additions,  and  descriptions  of  the  respective 
defendants,  or  persons  giving  such  warrants 
of  attorney,  or  a  cognovit  actionem,  but  con- 
taining no  further  particulars  thereof^  which 
book  may  be  inspected  by  any  person  on 
payment  of  one  shilling,  in  addition  to  the 
aforesaid  sixpence. 

Judgment  may  be  entered  up  on  a  warrant 
of  attorney  at  the  time  therein  specified  for 
that  purpose.  But  after  a  year  and  a  day 
from  its  date,  judgment  cannot  be  entered  up 
until  leave,  of  the  court  in  term  time,  or  of  a 
jud^e  in  vacation,  is  obtained  for  that  pur- 
pose If  the  warrant  be  under  ten  years  old, 
leave  is  obtaineii  by  motion  in  term  time,  or 
by  order  of  a  judge  in  vacation ;  if  ten  years 
old  or  moro  upon  a  rule  to  show  cause.  The 
application  must  be  supported  by  affidavit 
showing  that  the  defendant  is  alive,  and  there 
must  be  also  an  affidavit  of  an  attesting  wit- 
ness stating  the  execution  of  the  warrant*  of 
attorney.  The  consideration,  and  the  snm 
remaining  due,  are  usually  sworn  to  by  the 
plaintiff  himself  in  the  affidavit  used  on  this 
occasion  {  and  if  not  sworn  to  by  the  plaintiff 
himself,  there  roust  be  an  affidavit  stating 
why  not.  Chit.  Arch.  Prnc,  6S2» 
WARRANTIA  CHARTiE.  a  writ,  where  one 
was  enfeoffed  of  lands  with  warranty,  and 
then  he  was  sued  or  impleaded  in  assize  or 
other  action,  in  which  he  could  not  vouch 
or  call  to  warranty.  F.N,DAS4,  Abolished 
by3&4Wm.IV.,c,2Z. 
WARRANTIA  DI£I/an  ancient  writ,  where 
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one  having' a  day  assif^oed  p^fsonaUy  to  ap- 
pear in  court  to  any  action,  is  in  the  mean 
time  employed  in  the  Kin^i^'s  service,  so  that 
he  cannot  come  on  the  day  appointed ;  it 
was  addressed  to  the  justices  to  this  end,  that 
the?  neither  take  nor  record  him  in  default 
for 'that  lime.  F,  N.  B.  17- 
WARRANTY,  a  guaranty  or  security;  also,  a 
promise  or  covenant  by  derd  liy  the  bargainor 
for  himself  and  his  heirs,  to  warrant  and 
secure  the  bargainee  and  his  heirs  against  all 
men  for  the  enjoying  of  the  thing  granted. 
2  BL  Com.,  c,  20. 

Warranty  of  lands  is  altogether  superseded 
in  practice  by  3  &  4  Wm.  IV.,  cc.  27,  74. 

The  s^eneral  rule  of  law,  applicable  to  all 
sales  of  goods,  is,  that  the  buyer  buys  at  his 
own  risk;  caveat  emptor;  unless  the  vendor 
give  an  express  warranty,  or  unle«s  the  law 
imply  a  warranty  from  the  nature  of  the  thing 
.  sold,  and  the  circumstances  of  the  sale,  or 
unless  the  vendor  have  been  guilty  of  a 
fraudulent  representation  or  concealment  in 
regard  to  the  things  sold. 

Ejcprae  warrantjf.  Every  affirmation  made 
Uy  the  vendor,  at  the  time  of  the  sale  in  re- 
lation to  the  goods,  amounts  to  a  warranty, 
provided  it  appear  in  evidence  to  be  so 
mtended.  Where  an  express  warranty  is 
couched  in  technical  terms,  it  is  to  he  inter- 
preted according  to  their  technical  significa- 
tion, unless  they  be  manifestly  used  in  a 
different  sense,  and  differently  understood  by 
the  buyer.  A  general  warranty  does  not 
extend  to  patent  defects,  which  are  apparent 
upon  careless  inspection,  or  to  defects,  uhich 
are,  at  the  time,  known  to  the  buyer. 

Implied  warrant ff  a  warranty  is  implied  in 
five  cases:— (1)  a  warranty  of  title  will  be 
presumed,  when  the  goods  sold  are,  at  the 
lime  of  the  sale,  in  the  possession  of  the 
vendor  or  of  a  third  person,  unless  the  con- 
trary be  then  expressed;  (2)  when  an  ex- 
amination of  goods  is  from  their  nature  or 
situation  at  the  time  of  the  Hale  impracticable, 
a  warranty  will  be  implied  that  they  are 
merchantable ;  (3)  upon  an  executory  con- 
tract of  sale,  where  goods  are  to  be  manu- 
factured, or  to  be  procured  for  a  particular 
nse  or  purpose,  a  warranty  will  be  implied, 
that  they  are  reasonably  fit  for  such  purpose 
or  use,  as  far  as  goods  of  such  a  kind  can  be ; 
<4)  a  warranty  will  be  implied  against  all 
latent  defects,  in  two  cases :  Ist,  when  the 
seller  knew  that  the  buyer  did  not  rely  on 
his  own  judgment,  but  on  that  of  the  seller, 
%vho  knew  at  the  time,  or  might  have  known, 
the  existence  of  the  defects ;  2ndly,  where 
from  the  situation  of  the  parties  (as  in  the 
case  of  a  manufacturer  or  producer),  the 
seller  might  have  provided  against  the  exist- 
ence of  defects ;  or,  where  a  warranty  may 
he  presumed  from  the  very  nature  of  the 
transaction;  (5)  where  goods  are  sold  by 
sample,  a  warranty  is  implied  that  the  bulk 
corresponds  to  the  sample  in  nature  and 
nnalitv.    Story^t  Cotitructe,  329. 
WaRR6N  [ttaerande,  Dut.,  guerenne,  Fr.],  a 
franchise  or  place  privileged  by  pre^crip- 
ion    or  grant  from   the  Crown,  for   the 


'   keeping  of  beasts  or  fowla  of  the  warren* 

I  /ju/.  233. 
WARSCOT,  a  contribution  nsnally  made  to- 

wards  armour,  in  the  time  of  the  Saxons. 
WARTH,  a  customary*  payment   for   castle 

iruard. 
WASH,  a  shallow  part  of  a  river  or  arm  of  the 

sea. 
WA>TE  [vaitHm\  a  spoil  made  either  in 
houses,  woods,  lands,  &c.,  by  a  tenant  for 
life  or  years  to  the  prrjudice  of  the  heir,  or 
of  the  reversioner  or  remainder  man.  What- 
ever does  a  lasting  damage  to  the  freehold 
ur  inheritance  is  waste. 

It  is  either  voluntary  or  actual,  which  is  an 
act  of  commission,  as  pulling  down  a  hooar; 
or  it  is  permissive  or  negligent,  which  is  a 
matter  of  omission  only,  aa  by  suffering  it  to 
fail  for  want  of  necessary  reparations. 

The  remedies  for  waste  are  spedal  injunc- 
tion in  Chancery,  or  an  action  on  the  case  at 
common  law,  or  by  proceedings  for  a  for- 
feiture.    fFoodf.  lAtnd.  and  Temi^  44  U 
WASTORS,  thieves. 

WATCH  AND  WARD,  ward  [cwipdh],  b 
chiefly  applied  to  the  day  time,  in  order  to 
apprehend  rioters  and  robbers  on  the  high- 
ways. Watch  [icacki  or  twofff],  ia  appli- 
cable to  the  ni^ht  only,  and  begins  at  the 
time  when  ward  ends. 

As  to  levying  borough  rate  and  watch  rate, 
see  3  &  4  Wm.  IV..  c.  90;  6  &  7  Wm.  IV.. 
c.  104 ;  I  Vict.,  c.  78 ;  1  Vict.,  c.  81 ;  2  &  3 
Vict.,  c.  28;  3  &  4  Vict.,  c.  23;  aud3 &  4 
Vict.,  c.  88. 
WATCHMEN,  constables,  guardiaoa  of  the 
peace  by  night. 

They  may  arrest  all  offenders,  and  parti- 
cularly night  walkers,  and  commit  them  to 
custoay  till  the  morning, 
WATER,  a  species  of  land  (solecism  thoogii 
it  be). 

An  action  cannot  be  brouj;lit  to  recover 
possession  of  a  pool  or  other  piece  of  wairr 
by  the  name  of  water  only,  but  it  must  be 
brought  for  the  land  that  lies  at  the  bottom, 
as  twentv  acres  of  laud  covered  with  water. 
Browpii.  142. 

By  granting  a  certain  water,  though  the 
right  of  fishing  passes,  yet  the  soil  does  not. 
Water  beuig  a  movable,  tvandering  thing, 
there  can  only  be  a  temporary,  tnmsie&t, 
usufructuary  property  therein. 
WATER-BAILIFF,  an  officer  in  port  towai, 

whose  duty  U  to  search  ships. 
WATERCOURSE,  a  species  of  incorporral 
hfreditament,  being  a  right  which  one  has  lu 
the  benefit  of  the  flow  of  a  river  or  stream* 
such  right  commonly  referring  to  a  streaio 
passing  through  one's  own  land,  and  Uis 
banks  of  which  belong  either  to  himself  os 
lH>th  sides,  or  to  himself  on  one  side,  and  to 
his  neighbour  on  the  other,  in  which  latter 
case  (unless  the  stream  be  navigable,  for 
then  the  bed  of  it,  so  fiir  at  least  as  the  tide 
of  the  sea  flows,  presumably  belongs  to  the 
Crown)  the  proprietor  of  each  bank  is  coo* 
sidereil  ai  prlmi  facie  the  proprietor  also  of 
half  the  land •  i*overed  by  the  stream,  Lt^ 
uttjueJUum  aqva. 
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A  prescriptive  primd/acU  right  to  water- 
courses and  waysy  Is  f(aioed  by  twenty  years 
UDinterrupted  enjoyment,  and  an  indefea- 
sible right  after  forty  years ;  and  when  the 
land  over  which  such  rights  as  these  are 
claimed  lias  been  held  for  term  of  life^  or  a 
term  exceeding  three  yean,  such  term  shall 
be  excluded  from  the  computation  of  the 
forty  yearn,  in  the  event  of  the  person  who 
ma^  be  entitled  in  reversion  resisting  the 
claim  within  three  years  after  the  term  de- 
termines.   2&3  Wm.IV.,  C.71. 

WAT£R-G  AGE,  a  sea  wall  or  hank,  to  restrain 
the  current  and  overflowing  of  the  water; 
also,  an  instrument  to  measure  water. 

WATER-GANG,  a  trench  or  course  to  carry 
a  stream  of  water. 

\VAT£R-G AVIL,  a  rent  paid  for  fishing  in,  or 
other  benefit  received  from,  some  river. 

WATER-MEASURE,  a  greater  measure  than 
the  Winchester,  formerly  used  for  selling 
coals  in  the  pool,  &c.    22  Car.  II.,  c.  1 1  • 

WATERMEN.    See  Thambs  Watbrmbit. 

WATER  ORDEAL.  See  Cold  Watbe  Or- 
OBAL  AND  Hot  Watkr  Ordbal. 

Waterscape,  an  aqueduct  or  passage  for 
water. 

WAVESON,  goods  swimming  upon  the  waves 
after  a  shipwreck. 

WAX  SCOT  [ceragium],  duty  anciently  paid 
twice  a  year  towards  the  charge  of  wax 
candles  in  churches*    Spelm, 

Way  [wag.  Sax.,  weigh,  Dut.,  vig  or  wig,  M. 
Goth.],  road  made  for  passengers. 

There  are  three  kinds  of  ways: — 1st,  a 
footiva^r  {iter) ;  2d,  a  park  and  prime  way, 
which  IS  both  a  horse  and  footway  (acftis) ; 
3d,  a  cart  wa^  (rta  or  aditus),  which  is  called 
via  regia,  if  it  be  common  to  all  men ;  and 
communis  strata,  if  it  belong  only  to  some 
town  or  private  person.   Co.  Lit,  56  a. 

All  wa}s  are  divided  into  hi^rhways  and 
private  ways.  A  right  of  way  strictly  means 
a  private  way,  s.  e.,  a  privilei^e  which  an  in- 
dividual or  a  particular  description  of  persons 
may  have  of  going  over  another's  ground. 
Such  a  right  is  an  incorporeal  heredita- 
ment. 

A  highway  is  a  public  passage  for  the 
Sovereign  and  all  her  subjects)  and  it  is 
commonly  calleii  the  Queen's  public  high- 
%vay.  Besides  the  ordinary  highways,  turn- 
pike roads  have  been  created,  and  regulated 
by  specific  acts  of  Parliament.  Highways 
l^enerally  become  so  by  what  is  called  a  dedi- 
cation of  ihem  to  the  public  by  the  owner  of 
the  soil,  but  the  public  may  also  acquire  the 
use  of  a  highway  by  act  of  Parliament. 

As  highways  are  for  public  service,  if  they 
are  so  out  of  repair  that  the  usual  track  is 
impassable,  it  is  allowed  for  the  general 
good,  that  people  should  be  entitled  to  pass, 
by  going  out  of  the  track,  even  upon  the 
land  of  the  owners  of  the  adjoining  closes ; 
but  this  privilege  is  exclusively  confined  to 
highways ;  for  as  private  ways  are  all  pre- 
sumed to  have  originated  in  grants  from  the 
owner  of  the  soil,  the  want  of  repair,  amount.  | 
'iDg  to  what  U  called  in  Jaw  a  founderous  I 


state,  does  not  authoriae  passengers  to  go 
out  of  the  way  upon  the  adjacent  land. 

The  inhabitants  of  a  parish  are  primd facie 
bound  to  repair  a  highway  of  common  right; 
unlets  by  prescription  they  can  throw  the 
burden  on  particular  persons  by  reason  of 
their  tenure ;  and  if  the  inhabitants  of  a 
township,  bound  by  prescription  to  repair, 
be  expressly  exempted  by  an  act  of  Parlia- 
ment from  repairing  the  roads  lo  be  made 
within  the  township,  it  falls  on  the  rest  of 
the  parish. 

By  the  General  Highway  Act,  6  &  6  Wm. 
lY.,  c.  50,  power  is  given  of  stopping  up 
and  diverting  highways,  and  the  mode  of 
proceeding  to  effect  this  ol»ject  is  pointed 
out.  Parties  grieved  have  a  right  of  appeal 
to  the  sessions. 

Bridges  are  public  highways.  See  Bridge. 

A  navigable  river  is  esteemed  to  be  a  high- 
way ;  and  if  the  water,  which  is  the  highway, 
change  its  course  and  flow  upon  the  laud  of 
another,  the  highway  extends  over  the  place 
where  the  water  newly  flows,  in  like  manner 
as  it  existed  over  the  ancient  course,  so  tha^ 
the  owner  of  the  soil  may  not  disturb  it. 
With  respect  to  navigable  rivers  there  is  this 
difference,  however,  between  them  and  high- 
ways, that  the  right  to  the  soil  of  a  navigable 
river  is  not,  by  presumption  of  law,  in  the 
owners  of  the  a<ljoining  lands. 

Ferries  may  be  said  to  be  common  high- 
ways, as  they  are  a  common  passaj^e  over 
rivers.  They  diffier,  however,  in  ^ome  mea- 
sure, as  they  are  the  private  property^  of  in- 
dividuals, who  may  maintain  an  action  for 
the  disturbance  of  their  rights. 

A  private  right  of  way  may  be  claimed  by 
prescription  ami  immemoritil  usage :  thus, 
where  the  inhabitants  of  a  particular  hamlet, 
or  the  owners  or  occupiers  of  a  particular 
close  or  farm,  have  immeuiorially  been  used 
to  cross  a  particular  piece  of  land,  a  right  of 
way  is  created  by  the  immemorial  u»as;e, 
which  supposes  a  grant.  By  2  &  3  Wm.  IV., 
c.  7U  §  2,  it  is  enacted,  that  no  claim  by 
custom,  prescription,  or  grant  to  any  way 
or  other  easement,  or  to  any  watercourse,  or 
the  use  of  any  water  which  has  been  enjoyed 
twenty  years  without  interruption,  shall  be 
defeated  by  showing  the  commencement  of 
the  right  within  the  time  of  legal  memory ; 
and  where  the  right  shall  have  existed  forty 
years,  it  shall  be  absolute  and  indefeasible, 
unless  it  appear  to  have  been  enjoyed  by 
licence  by  deed  or  writing.  The  right  must 
be  proved  by  user  down  to  the  time  of  the 
commencement  of  the  action ;  and  therefore, 
if  there  be  no  proof  of  user  fur  the  last  four 
or  five  years,  it  is  insufficient.  Unity  of  pus- 
session  operates  as  an  extinguishment  of  a 
right  of  way  by  prescription. 

A  private  right  of  way  may  also  be  groun- 
ded on  a  special  permission ;  as  when  the 
owner  of  lands  grants  to  another  a  liberty  of 
passing  over  his  grounds,  to  go  to  church, 
market,  or  the  like,  in  which  case  the  gift 
or  grant  is  particular,  and  confined  to  the 
grantee  alone :  it  dies  with  the  person ;  the 
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ipuntee  cannot  assif^n  it,  or  jusiify  taking  an- 
other person  in  his  company. 

A  right  of  way  may  also  anse  by  act  and 
operation  of  law ;  for  if  a  man  grant  a  piece 
of  ground  in  the  middle  of  his  6eld,  he  at 
the  same  time  tacitly  and  impliedly  gives 
a  way  to  come  at  it,  and  the  grantee  may 
cross  the  grantor's  land  without  being  a  tres- 
passer. A  way  of  necessity  is  limited  by  the 
necessity  which  created  it ;  and  when  such 
necessity  ceases,  the  right  of  way  also  ceases. 
Distarbance  of  ways  happens  when  a  per- 
son,  who  has  a  right  of  way  over  another's 
ground,  by  grant  or  prescription,  is  ob- 
structed byinclosures  or  other  obstacles,  or  by 
ploughing  across  it,  by  which  means  he  can- 
not enjoy  the  right  of  way,  or  at  least  not  in 
80  commodious  a  manner  as  he  might  have 
done.  The  remedy  is  usually  by  action  on 
the  case  for  damages.  A  right  of  ^v^y  is 
often  contested  in  an  action  of  trespass.  The 
remedy  for  the  want  of  repair  or  obstniction 
to  public  highways,  is  by  indictment.  Wood/. 
Land,  and  Tent.  530. 

WAYS  AND  MEANS,  commiWeco/,  a  com- 
mittee of  the  Houiie  of  Commons,  to  con- 
sider the  ways  and  means  of  raising  the 
supply  which  has  heen  voted  to  the  Crown. 

WEALD.  WALD,  WALT  [Sax.],  a  wood  or 
jrrove. 

WEALREAF,  the  robbing  of  a  dead  man  in 
his  grave. 

WEAK,  a  j^reat  dam  made  across  a  river,  ac- 
commodated for  the  taking  of  fish,  or  to 
convey  a  stream  to  a  mill. 

WED  [Sax.],  a  covenant  or  agreement.  Cowell, 

WEDbEDRiP,  the  customary  service  which 
inferior  tenants  paid  to  their  lords  in  cutting 
down  their  corn,  or  doing  other  harvest 
duties. 

WEIGHTS  AND  MEASURES,  instruments 
for  reducing  the  quantity  and  price  of  mer- 
chandise to  a  certainty,  that  there  may  tie  the 
less  room  for  deceit  and  imposition.  See 
AvoiRouPois  and  Troy  Weight. 

The  adjustment  of  weights  and  measures 
is  a  prerogative  of  ih»»  Crown. 

WEIGHTS  OF  AUNCEL.  See  Auncbl 
Weight. 

WEND,  a  certain  quantity  or  circuit  of  ground. 

WERELADA,  a  purging  from  a  crime  by  the 
oaths  of  several  persons,  according  to  the 
degree  and  quality  of  the  accused. 

WERGILD,  WEREGILD,  the  price  of  homi- 
cide or  other  enormous  offences,  paid  partly 
to  the  Crown  for  the  loss  of  a  subject,  partly 
to  the  lord  whose  vassal  he  was,  and  partly 
to  the  party  injured  or  the  next  of  kin  of  the 
party  slain.    4  BL  Ctm.  188. 

WEST-SAXON-LAGE,  the  law  of  the  West 
Saxons. 

WHARF,  a  broad  plain  place,  near  some  cre^k 
or  haven,  to  lay  goods  and  wares  on,  that  are 
brought  to  or  irom  the  water. 

There  are  two  kinds: — Ist,  legal,  which 
are  certain  wharfs  in  all  seaports,  appointed 
by  commission  from  the  Court  of  Exchequer, 
or  legalised  by  act  of  Parliament ;  2d,  suf' 
ferance,  which    are    places  where   certain 


goods  may  be  landed  and  shipped,  by  special 
sufferance,  granted  by  the  Crown  for  tl^ 
purpose. 
WHARFAGE,  money  paid  for  landing  goods 
at  a  %vharf,  or  for  shipping  and  taking  goods 
into  a  boat  or  barge  thence. 
WHARFINGER,  he  ibatowns  orkeepaawharf. 

WHEELAGB,  daty  or  toll  paid  fur  carU,  &c., 
passincT  over  certain  ground. 

WHIPPING,  a  punishment  inflicted  for  many 
of  the  smaller  offences. 

The  punishment  of  whippini;  was  iniicted. 
at  common  law  on  persons  of  inferior  condi- 
tion, guilty  of  petty  larceny  and  other  smaller 
offenees.  But  it  seems  that,  in  the  earliest 
periods,  by  the  usage  of  the  Star  Chamber, 
It  was  never  to  be  inflicted  on  a  gentleman. 
By  I  Geo.  IV.,  c.  &7,  judgment  shall  in 
no  case  be  given,  that  any  female,  convicted, 
of  any  offence,  shall  be  whipped  either  pnb- 
licly  or  privately. 

WHITEHART-SILVER,  a  malot  on  certiin 
lands  in  or  near  to  the  forest  of  Whitehart, 
paid  oiilv  into  the  Excfaeqner,  imposed  by 
Henry  III.  upon  Thomas  de  la  Linda,  fur 
killing  a  beautiful  white  hart,  which  that 
kini;  before  had  spared  in  hunting.  CamBi^ 
Brit.  150. 

WHITE  FRIARS,  a  place  in  Londno  which 
was  formerly  privileged  from  arrest. 

WHITE  MEATS,  milk,  butter,  cheese,  eggi, 
and  any  composition  of  them. 

WHITE  RENTS,  payments  reaerved  in  silver 
or  white  money. 

WHITE  SPURS,  a  kind  of  esquires. 

WHITSUNTIDE,  the  feast  of  Pentecost,  being 
the  fiftieth  day  after  Easter. 

It  is  so  called,  because  those  who  were 
newly  baptize<l  came  to  the  church,  I>et ween 
Easter  and  Pentecost,  in  white  garmenti. 
Bhunt, 

WHITSUN  FARTHINGS,  pentecostals : 
which  see. 

WIC,  a  place  on  the  sea  shore  on  the  bank  of 
a  river. 

WICA,  a  country  house  or  farm. 

WICHENCRIF,  witchcraft. 

WIDOW  [widtoa.  Sax.,  wedmre,  Dut.,  weddtr, 
Wei.,  vidua,  Lat.],  a  woman  whose  husband 
is  dead. 

WIDOWER,  one  who  has  lost  his  wife. 

WIDOW-HUNTER  one  who  conru  xnApm 
for  a  jointure. 

WIDOW'S  CHAMBER.  In  London,  the 
widow  of  a  freeman  is,  by  the  custom  of  the 
city,  entitled  to  her  apparel  and  the  furni- 
ture of  her  bed-chamber. 

WIDOW'S  TERCE,  the  right  which  a  Mt 
ha8,  after  her  husband's  death,  to  a  third 
of  all  the  rents  he  died  infeft  of  during  life. 
Scotch  Phrase. 

WIFE  [toif,  Sax.,  mf,  Dut.,  wyf.  Seel.,  utor, 
Lat.],  a  woman  that  has  a  hualnind.     See 

.  HUSHAND  AND  WtFB. 

WIGREVB,  the  overseer  of  a  wood. 

WILL.     By  the  first  section  of  7  Wm.  IV. 

and  1  Vict.,  c.  26,  the  word  "  wilP*  ahall  ex- 
'  tend  to  a  testament,  to  a  codicil,  and  to  an 

appointment  by  will  or  by  writing- in  tlie  na- 
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tore  of  a  will,  in  exercise  of  a  power  $  also 
to  a  disposition  by  wili  and  testament,  or 
devise  of  the  custocly  and  tuition  of  any  child, 
liy  virtue  of  the  12  Car.  II.,  c.  24,  for  taking? 
mvay  the  court  of  wards  and  liveries,  and 
tenures  in  eapiie,  and  by  knight's  service 
and  purveyance,  and  for  settlinjr  a  revenue 
upon  ttie  kinff  in  lieu  thereof;  or  under 
14  &  15  Car.  11.,  for  taking  the  same  away 
in  Irelanil,  and  to  any  other  testamentary 
dieposiiion.  The  words  **  real  estate"  and 
**  persona!  estate"  have  the  same  extensive 
sig'nification,  i.e.,  with  reference  to  the  pru- 
vi^iinns  of  tlie  act. 

The  second  section  repeals  the  following 
acts  relatinf^  to  wills :  32  Hen.  VIII.,  c.  1 ; 
34  &  35  Hen.  VI]  L,  c.  5;  10  Car.  I..  8«8S.2, 
c.  2,  §§  5,  6,  12, 19,  20. 2 1, and  22  of  the  29 
Car.  II.,  c.  3,  commonly  called  the  Statute 
of  Frauds,  and  of  the  7  ^Vm.  III.,  c.  12,  the 
Irish  Statute  of  Frauds,  $  14  of  4  &  5  Anne, 
e.  16,  and  of  6  Anne,  c.  10;  %9  of  14  Geo. 
II.,  c.  20;  25  Geo.  II.,  c.  6,  exceptini?  as  to 
the  colonies,  to  which  this  act  does  not  ex- 
lend.  25  Geo.  II..  c.  1 1,  and  55  Geo.  III., 
c.  192.  These  acts  are  repealed,  ej^cepi  eo 
far  as  they  relate  to  any  wills  or  estates  pur 
autre  vie,  to  which  this  act  does  not  extend. 
It  is  proper,  perhaps,  to  mention  here,  those 
statutes,  v\hich,  not  having  been  repealed  by 
this  section,  remain  in  force. 

The  12  Car.  II.,  c.  24,  §§8, 9.  10,  relative 
to  the  apptiintment  of  testamentarv  f2[uar- 
ctians  by  parents.  The  Statute  of  Cliarita- 
hle  Uses  and  Fraudulent  Devises,  and  the 
Refristry  Acts,  relating  to  those  matters  that 
are  not  within  the  scope  of  this  act,  and  the 
11  Geo*  IV.  and  I  Wm.  IV.,  c.  20,  relative 
to  the  execution  and  attestation  of  wills  and 
letters  of  attorney  of  seamen,  marines,  and 
petty  officers  of  the  navy,  and  non-coinmis- 
aioned  officers  of  marines. 

The  third  section,  termed  the  enabling 
clause,  enacts  the  subjects  of  devise.  A 
persun,  then,  can  devise,  bequeath,  or  dis- 
pose of  all  his  real  and  per^onul  entate,  both 
legal  and  equitable,  and  all  Wis  customary 
freeholds  and  copyhold;,  without  surrender 
and  without  admittance,  and  also  6uch  of 
them  as  could  not,  but  fur  this  act,  have 
been  disponed  of ;  also  all  estates  pur  autre 
r/>,  all  contui}(ent  interests,  and  all  rights  of 
entry  and  property  acquired  even  eubte- 
queniljf  to  the  execution  of  this  will. 

The  fourth  section  provides  for  the  pay- 
ment of  the  stamp  duties,  fines  and  tees, 
which  would  have  been  paid  or  payable  In 
respect  of  the  surrender,  where  there  was  a 
custum  to  surrender  to  the  use  of  the  will, 
bad  this  act  and  the  55  Geo.  111.,  c.  192, 
never  passed.  It  is  then  a  re-enaction  of  the 
twenty-second  section  of  the  act  last  men- 
tioned, with  this  further  provision,  since  the 
present  act  authorizes  a  devise  before  admis- 
sion, that,  the  devisee  shall  not  be  admitted, 
until  he  has  paid  the  dues  which  his  testator 
would  have  lieen  liable  to  pay  on  admittance, 
as  well  as  the  dues  on  his  uwn  admittance. 

Tke  fifth  section  enacisi  that  wlicn  anv 


real  estate  of  the  nature  of  customary  free- 
hold or  tenant  right,  or  customary  or  copy- 
hold, shall  be  disposed  of  by  will,  so  much 
of  the  will  as  shall  contain  such  disposition 
shall  be  entered  on  the  court  rolls  of  such 
manor  or  reputed  manor;  hut  as  to  the  decla- 
ration in  trusts  contained  in  such  wills  a  state- 
ment only  that  such  real  estate  is  subject  to 
the  trusts  declared  by  such  will ;  and  the 
lord  shall  be  entitled  to  the  same  fine,  herbt, 
dues,  <luiies  and  services  from  the  devieee 
as  would  have  been  due  from  the  customary 
heir,  in  case  of  the  descent  of  the  same  real 
estate,  and  the  lord  shall  have  the  same 
remedy  for  enforcing  such  as  he  would  have 
ai^ainst  the  customary  heir  in  case  of  a 
descent. 

The  sixth  section  enactsi  that  if  no  dis- 
position by  will  be  made  of  any  estate  pur 
autre  vie  of  a  freehold  nature,  the  same  shall 
be  chargeable  in  the  hands  of  the  heir,  if  it 
come  to  him  by  reason  of  special  occupancy, 
as  assets  by  dedcent,  as  in  the  case  of  free- 
hold land  in  fee-simple;  and  in  the  case  of 
there  being  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold,  or  customary 
freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  execntor  or  administrator,  and 
if  it  come  to  him  either  by  reason  of  a  special 
occupancy,  or  by  virtue  of  this  act,  it  shall 
be  assets  in  his  hands,  and  shall  be  applied 
and  distributed  in  the  same  manner  as 
the  personal  estate  of  the  testator  or  in- 
testate. No%v  special  occupancy  is  simply 
this: — where  an  estate  pur  autre  vie  has 
been  granted  to  a  man  ami  his  heirs  du- 
rincr  the  life  of  cestui  que  vie,  and  the  htir 
holds  possession  during  the  remainder  of 
the  estate  granted,  and  is  called  a  tpecial 
occupant. 

These  sections  enact  what  property  is  dis- 
posable by  will :  but  inasmuch  as  the  old 
law  is  Htill  applicable,  where  the  will  was 
made  before  the  1st.  January,  1838,  and  not 
since  republished  or  revised  by  any  codicil 
executed  us  required  by  this  act,  it  becomes 
necessary  to  enquire  wherein  does  the  new 
law  differ  from  the  old,  and  in  order  to 
point  out  the  difference  as  briefly  as  the 
subject  will  admit  of,  we  will  trace  it,  by  way 
of  summary,  enlarging  upon  those  matters 
which  require  further  elucidation. 

Personal  chattels,  then,  of  every  kind,  and 
leaseholds  for  years,  could  always  have  been 
disposable  by  will,  The  same  may  be  said 
of  freeholds,  customary  freehoMs,  and  copy- 
holds, except  under  the  old  law,  the  legal 
estate  in  tnose  customary  freeholds,  where 
there  was  not  any  custom  to  devise  directly, 
which  is  not  excepted  under  the  new.  The 
difference  between  customary  freeholds  and 
copyholds  is,  that  the  first  are  said  to  be  held 
at  the  wiii  of  the  lord,  according  to  the  cus- 
tom of  the  manor;  the  last,  according  to 
the  custom  of  the  manor  only.  As  to  cus- 
tomary estates  and  copyholds  without  sur- 
render to  the  use  of  tlie  wilt,  or  admittance 
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9/tht  devlior  under  the  new  law ;  but  Under 
the  oldy  only  where  the  estate  was  equitable 
or  came  by  descent  was  the  admittance  of 
the  devisor  dispensed  with.    The  rights  of 
the  lord  are  preserved  by  the  fourth  section, 
while  the  fifth  provides  for  the  rej^btration 
of  wills  respecting  copyholds:  under  the  old 
law  a  mere  recital  on  the  admittance  was  all 
that  was  done.    As  to  the  lord's  remedies 
for  his  fines,  thev  are  these: — the  fourth  sec- 
tion authorizes  the  lord  to  refuse  admittance 
to  the  demee  until  he  has  paid  the  dues 
which  his  ancestor  would  have  incurred  on 
his  admittance ;  but  as  to  the  fine  due  on  the 
admission  of  the  devisee  himself,  the  lord 
has  still  no  remedy  until  after  the  admittance. 
If  he  delay  to   be  admitted,  the. lord  may 
seize  the  land,  and  hold  it  until  he  has  paid 
himself  the  amount  of  the  fine  out  of  tlie 
profits,  or  even  to  seize  it  as  a  forfeiture,  if 
the  custom  warrant  it ;  after  admittance  the 
fine  is  recoverable  by  action  of  debt  on 
assumpsit.    Not  more  than  two  years  im- 
proved value  of  the  estate  can  be  claimed;  if 
more  is  paid  on  compulsion,  it  can  be  reco- 
vered by  assumpsit.    Rights  of  action  and 
entry,  which  could  not  have  been  devised 
under  the  old  law.    Contingent  estates  and 
possibilities  of  every  kind ;  but,  under  the 
old  law,  with  the  exceptiou  of  estates  con- 
tinf^ent  as  to  the  person  (not  the  estate  but 
the  persnn,  mark !)  a  joint-tenant's  chance 
of  survivorship,  and  an  expectant    heir's 
chance  of  inheritance.    Estates,  pour  autre 
9i>,  of  every  kind,  except  estates  quasi  in 
tail ;  but  under  the  old  law,  with  the  excep- 
tiou of  estates  pour  autre  vie  in  copyholds, 
not  specially  limited,  unless  by  special  cus- 
tom.   By  the  new  luw  all  devisalde  property 
acquired  after  the  date  of  the  will,  excepting 
under  the  old  law,  estates  of  freehohl,  in 
lands  of  freehold,  customary,  or.  copyhold 
tenure.    Estates  tail,  or  estates  quasi  in  tail, 
cannot  be  devised  at  all.    A  quasi  estate  tail 
is  that  which  is  limited  to  a  person,  and  the 
heirs  of  his  body,  so  lung  ai  another  person 
or  persons  named  shall  live.    The«e  then 
are  the  differences  that  have  taken  place 
under  the  new  law;  we  will  now  enquire 
who  may  make  wills. 

The  seventh  section  enacts,  that  no  will 
made  by  any  person  under  the  age  of  twenty- 
one  years  shall  be  valid.  Infants  under  the 
old  law  could  execute  powers  simply  col- 
lateral, I.  ^.,  not  coupled  with  an  interest, 
appoint  guardians  of  their  children,  and 
bequeath  personal  property  by  the  common 
law;  males  at  the  age  of  fourteen  and  females 
at  twelve  ;  and  their  wills  remained  in  force 
after  their  majority,  unless  revoked. 

fiy  section  eight,  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a 
will  as  might  have  been  made  by  a  married 
woman  before  the  passing  of  this  act.  Now 
a  married  woman  may  make  a  will  of  her 
savings  out  of  her  separate  estate,  and  gene- 
rally, by  ante-nuptial  contract,  or  under  a 
power,  without  the  assent  of  her  husband ; 
and  as  to  her  choscB  in  action  within  the 


power  of  the  husband,  and  l^  special 
torn  as  to  copyholds,  with  the  assenC  of  the 
husband,  but  the  will  will  not  operate  if  ahe 
survive  her  husband,  and  his  assent  may  be 
revoked.  A  wife,  who  is  an  executrix,  may 
make  a  will  for  the  mere  purpose  of  de- 
volving her  representative  character  on  ano- 
ther, because  her  own  interest  cannot  be 
affected.  This  act  will  probably  not  be  held 
tu  dispense  with  the  surrender  to  the  use  of 
the  will  of  a  married  woman,,  as  to  lands 
which  she  may  devise  by  special  custom,  on 
the  ground  that  a  surrender  implied  an  ex- 
amination of  the  married  woman  by  the 
ate  ward,  touching  her  free  will  and  inten- 
tion. I  f  the  husband  have  al>j  ured  the  realn, 
or  been  banished,  the  wife's  disability  ceases 
both  as  to  real  and  personal  estate.  The 
disabilities  existing  at  common  law  as  to 
making  wills,  include  idiots,  persons  bom 
blind,  and  deaf  and  dumb,  lunatirs  (except 
during  lucid  intervals),  persons  imbecilefruoi 
disease,  old  age,  or  drunkenness,  and  those 
mentally  disqualified,  at  the  time,  from  aay 
other  circumstance,  as  delusion,  fraud,  or 
fear.  Neither  traitors  nor  felons,  excepting 
as  to  trust  property,  nor  outlaws  nor  siucides, 
as  to  personal  property,  and  aliens,  as  to  per- 
sonal property,  and  as  to  land  until  oifice 
found,  are  capable  of  making  wills. 

As  to  the  manner  of  makinjp  wills,  the 
ninth  section  enacts,  that  no  will  shall  be 
v>ilid,  unless  made  in  writing,  and  executed 
thus :— signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his 
presence,  and  by  his  direction;  and  sack 
signature  shall  be  made  or  acknowledged  by 
the  testator,  in  the. presence  of  two  or  more 
witnesses  present  at  the  same  time,  who  shall 
attest  and  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  aitestaiioo 
shall  be  necessary. 

Section  ten  enacts,  that  appointments  by 
will,  in  exercise  of  any  power,  to  l>e  exeimteU 
in  like  manner,  and  to  be  valid,  althoygh 
other  required  solemnities  are  not  observed. 
The  eleventh  section  contains  a  proviso, 
saving  the  execution  of  wills  of  soldiers  and 
seamen  in  actual  service  as  to  personal  es- 
tate ;  and  the  twelfth  section  further  enacts, 
that  this  act  is  not  to  affect  certain  provisioos 
of  11  Geo.  IV.  and  1  \Vm.  1V.»  c20,  as 
to  the  wills  of  petty  officers,  seamen,  and 
marines,  relating  to  their  wages,  pay,  prize- 
money,  bounty-money,  and  allowances  pay- 
able in  respect  of  services  in  her  JVlsjcsty's 
navy. 

The  thirteenth  section  enacts,  that  every 
will  executed  in  manner  hereinbefore  re- 
quired shall  be  valid,  without  any  other 
publication  thereof.  The  fourteenth  sec- 
tion enacts,  that  no  will  shall  bevokl  on 
account  of  the  incompetency  of  an  attesting 
witness,  either  at  tlie  time  of  its  execntioo, 
or  at  any  time  afterwards.  The  fifteenth 
section  enacts,  that  any  person  atieating  the 
execution  of  a  will,  to  whom  or  to  whose 
wife  or  husband  any  beneficial  devise,  legacy, 
estate,  interest^  gii%,  or  appointment  of  or 
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fiffeciing  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for 
tbe  payment  of  any  debt  or  debts)  shall  be 
thereby  i^iven  or  made,  it  shall  be  utterly 
null  and  void ;  and  such  person  shall  be 
admitted  as  a  witness,  to  pro?e  the  execu- 
tion of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof.  The  sixteenth  and  seven- 
teenth sections  enacts  that  creditors  and 
executors  may  attest  and  be  admitted  wit- 
nesses. 

Let  us  take  a  summary  as  to  the  formali- 
ties necessary  to  a  will,  accordinf^  to  the  old 
«nd  new  laws. 

fFnting'  is  necessary,  except  as  to  wills  of 
personal  estate  by  soldiers  and  seamen,  but 
Sheir  wiils  of  real  estate  most  follow  the 
provisions  of  this  act ;  the  exceptions  under 
the  old  law,  were  also  wills  of  personal  estate, 
not  exceeding*  30/.,  and  parol  wills  of  per- 
sonalty of  any  amount  within  the  Statute  of 
Frauds.    Sig'naiure  by  the  testator,  or  by 
another  in  his  presence  and  by  his  direction 
— «/  the  end.    It  is  perhaps  safe  though  cer- 
tainlv  not  necessary,  that  where  the  will 
consists  of  several  sheets,  each  sheet  should 
he  separately  signed,  only  the  loii,  would 
be  the  signature  under  the  act ;  and  it  must 
l>e   made  or  aclinowledged  in  the  joint- 
presence  of  two  witnesses,  except  under  the 
old  law ;  wills  of  personal  estate  and  copy- 
holds, and  as  to  appointments  of  testamen- 
tary guardians,  in  ike  pretence  of  two  wit- 
nesses.    The  attestation  must  be  by  two 
witnesses,  who  attests  and  subscribes  the  will 
in  testator's  presence;  the  exceptions  under 
the  old  laws  were :— as  to  freehold  estates, 
(including  estates  pour  autre  vie)  by  three 
credible  witnesses,  in  the  presence  of  the 
testator :  as  to  a  devise  at  Inw  of  stock  in 
the  funds,  by  two  credible  witnesses,  8n<l 
the  same  as  to  the  appointment  of  guar- 
dians.    Credible  witnesses  are  not  now  ne- 
cessary; convicted  felons  or /irffir/tri,  known 
to  be  so,  will  be  sufficient.    Beneficial  gifts 
by  the  will  to  witnesses,  except  charges  of 
debts,  void,  and  also  to  the  wife  or  husband 
of  those  claiming  under  such  witness  ;  but 
it  was  only  void  under  the  old  law,  as  to  wills 
containing  devises  of  freehold  estates,  and  it 
should  seem,  bequests,  at  law,  of  stock.  Pro- 
bate, as  to  wills  of  personal  property,  and 
under  the  old  law,  as  to  appointments,  such 
further  solemnities  as  the  power  may  have 
prescrilied.     Military  and  naval  officers  of 
all  ranks  are  included  in  the  description 
of  soldiers,  mariners,  and  seamen. 

As  to  the  revocation  of  wills.  By  section 
eighteen,  every  will  shall  be  revoked  by  mar- 
riage (except  a  will  made  in  exercise  of 
a  power  of  appointment,  when  the  estate 
thereby  appointed  would  not,  in  default  of 
such  appointment,  pass  to  the  heir, customary 
heir,  executor,  or  ailministrator,  or  the  per- 
son entitled  as  next  of  kin  under  the  Statute 
of  Distributions).  Section  nineteen  enacts, 
that  no  will  shall  be  revoked  by  any  pre- 
sumption of  an  intention  on  tlie  ground  of  an 
alteration  in  circumstances.    The  twentieth 


section  enacts,  that  no  will,  or  codicil,  or  any 
part  thereof,  shall  be  revoked  otherwise  than 
as  aforesaid,  or  by  another  will  or  codicil 
executed  as  aforesaid,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same, 
and  executed  like  a  will,  or  by  burning, 
tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  bv  some  person  in  his 
presence,  and  by  his  airection,  with  the  in- 
tention of  revoking  the  same.  By  section 
twenty-one,  no  obliteration,  interlineation  or 
other  alteration  made  in  any  mil  after  execu- 
tion, shall  be  valid  or  have  any  effect  {except 
so  far  as  the  words  or  the  effect  of  the  will 
before  such  shall  not  be  apparent),  unless 
such  be  executed  like  a  will ;  but  the  will, 
with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed,  if  the  signature 
of  the  testator,  and  the  subscription  of  the 
witnesses  be  made  in  the  margin,  or  on  some 
'Other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot,  or  end  of  or  oppo- 
site to  a  memorandum  referring  to  such  al- 
teration, and  written  at  the  end  or  some  other 
part  of  the  will. 

lliere  are  only  four  modes  now  by  which 
wills  can  be  revoked,  and  in  simply  slating 
them,  we  will  glance  at  the  old  law  respecting 
it.  1.  By  marriage  in  all  cases,  which,  how- 
ever, does  not  affect  appointments  of  pro.* 
perty,  which  would  not  devolve  on  the 
testator's  representatives  in  default  of  ap- 
pointment. Under  the  old  law,  it  was  mar-* 
riage  of  a  testatrix,  or  of  a  testator,  and  the 
birth  of  a  child  capable  of  benefiting  by  the 
revocation,  arising  from  implication,  and 
capable  of  being  rebutted  by  circumstances. 
As  to  personalty,  by  the  birth  of  children 
by  a  wife  taken  before  the  will  made  under 
special  circumstances.  2.  By  express  de- 
claration contained  in  a  will  or  codicil,  or 
revoking  instrument  executed  as  a  will,  at- 
cept  wills  of  personal  estate  by  soldiers  and 
seamen  revokable  by  parol ;  under  the  old 
law,  by  parol  simply  as  to  nnncupative  wills, 
devises  of  customary  and  copyhold  property, 
testamentary  appointment  of  guardians ;  and 
perhaps,  devises  of  estates  pour  auter  ri>» 
As  to  written  wills  of  "personalty  by  parol 
committed  to  writing  in  the  testator's  life- 
time, and  proved  by  three  witnesses  to  have 
been  read  to  and  allowed  by  him.  As  to 
freehold  property,  by  a  will  or  codicil,  exe- 
cuted according  to  the  Statute  of  Frauds, 
or  by  a  revoking  instrument  signed  by  the 
testator  in  the  presence  of  three  witnesses. 
3.  By  destruction,  cancellation,  &c.  By  an 
unattested  burning,  tearing,  or  other  destroy* 
ing  of  the  substance  of  the  \rill,  with  inten- 
tion  to  revoke,  and  by  an  attested  oblitera- 
tion, interlineation,  or  alteration  of  the 
writing.  Under  the  old  law,  by  an  unat- 
tested destruction  or  cancellation  of  the  will 
itself,  or  of  the  writing,  or  part  of  it,  with 
intention  to  revoke ;  but  dependent  on  the 
validity  of  any  substituted  gifu,  which,  as  to 
freeholds,  &c.,  must  be  attested.  4.  By 
alterations  in,  or  attempted  dealings  with, 
the  property.    T|ie  tweoty-^hlrd  section  en- 
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acta,  that  no  conveyance  or  other  aer,  made 
or  done  subaeqiiently  to  the  execution  of  a 
%vill,  of  or  relatin^c  to  any  real  or  personal 
eatate  therein  comprised,  except  an  act  by 
which  inch  Will  shall  he  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time 
of  his  death.  The  revocation  extends  onlv 
to  an  actual  alienation,  at  law  of  the  le^l, 
in  equity  nf  the  equitable,  ownership  sub- 
sisting at  the  testator's  death.  According 
to  the  old  law,  it  could  be  brought  about  by 
interruption  or  destruction  of  the  original 
seisin,  except  a  disseisin  by  fraud,  or  to 
which  the  testator  is  remitted.  Except, 
also,  at  law  a  partition,  and  in  equity  a  mort- 
flfaire.  By  modification  of  the  equitable  owner- 
ship. By  an  attempt  to  dispose  differently 
of  the  property,  fulin^  from  any  other  cause 
than  fraud,  or  the  disability  of  the  testator. 

As  to  republication  and  revival.  The 
twenty-second  section  enacts,  that  no  will  or 
codicil,  or  any  part  thereof,  in  any  manner 
revoked,  shall  be  revived,  otherwise  than  by 
the  re-execution  thereof,  or  by  a  codicil  duly 
executed,  and  shewing  an  intention  to  revive 
the  same,  and  when  any  will  or  codicil  partly 
revoked,  and  afterwards  whollv  revokeu  shall 
be  revived,  such  revival  shall  not  extend  to 
so  much  thereof  as  shall  have  been  revoke<l 
before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be 
shewn.  Now  this  took  place  under  the 
previous  order  of  things:— by  parol  as  to 
personal  and  copyhold  property.  Republi- 
cation, but  not  revival,  by  surrender  to  the 
use  of  the  will  as  to  copyholds.  By  re^ 
execution,  with  the  formalities  appropriate 
to  the  nature  of  the. property.  By  codicil  to 
the  will ;  but  not  so  as  to  pass  after*acqnired 
lands,  if  the  codicil  in  terms  restrict  the 
operation  of  the  will  to  the  lands  originally 
devised,  and  by  revival,  but  not  republication, 
by  cancellation  of  the  revoking  instrument. 

As  to  the  time  from  whieh  ihe  will  speaks 
and  takes  effect.  The  twenty -fourth  section 
enacts,  that  every  will  shall  be  construed, 
%vith  reference  to  the  real  and  personal 
eiiate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a 
contrary  intention  appear  by  the  will.  Now 
as  to  the  pertom  to  whom  the  property  is 
given,  the  old  rules  of  construction  remain 
unaltered,  and  they  are  these  :•— as  to  persons 
described  in  the  %vill  bv  name,  or  otherwise 
individually  from  the  daie  of  the  will :  and 
as  to  persons  described  as  a  class,  from  the 
testator's  death,  unless  a  contrary  intention 
appear.  But  as  to  illegitimate  children  from 
the  date  of  the  will.  The  operation  of  the 
clause  then  is  restricted  to  the  property^ 
which  is  from  testator's  death,  unless  a  con- 
trary intention  appear.  Now  under  the  old 
regiilationsy  it  is,  as  to  personal  property, 
from  the  date  of  the  death,  except  where 
gifts  are  held  to  be  specific  i  and  as  to  free- 
hold and  copyhold  property,  from  the  date 
of  the  will. 


As  to  la^e  and  failure  of  gifta.  The 
twenty-fifth  section  enacts,  that,  aniess  a 
contrary  intention  shall  appear  by  the  will, 
devises  contained  in  wills,  which  shall  fall  or 
be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  rcaaoa 
of  such  devise  being  contrary  to  lavr,  or 
otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuary  devise  (if  any) 
contained  in  such  wilL  A  declaration  in 
the  will,  as  to  the  destination  of  lapsed  and 
void  gifts,  will,  of  course,  exclude  the  opera- 
tion  of  this  section. 

By  the  thirty-second  section  it  is  enacted, 
that  where  any  person  to  whom  any    real 
estate  shall  be  oevised,  for  an  estate  tail*  or 
an  estate  in  quiui  entail,  sliall  die  in   the 
lifetime  of  the  testator,  leaving  issae  %vho 
ivould  be  inheritable  under  such  entail,  and 
any  such  issue  shall  be  living  at  the  time  o( 
the  death  of  the  testator,  such  devise  shall 
not  lapse,  hut  shall  take  effect  as  if  the  death 
of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  con- 
trary intention    shall  appear  by  the   will. 
And  by  the  thirty^third  section  it  is  enacted, 
that  where  any  person  being  a  child  or  other 
issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed, 
for  any  estate  or  interest  not  determinable 
at  or  before  the  death  of   such    person, 
shall   die  in  the   lifetime  of  the   testator 
leaving  issue,  and  any  such  issue  of  soch 
person  shall  be  living  at  the  time  of  the 
<letth  of  the  testator,  such  devise  or  lieqoest 
shall  not  lapse,  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by 
the  will.    This  clause  applies  to  the  lapse 
of  gifts,  to  children  or  other  issue  of  the 
testator  onljf ;  as   to  strangers, .  lapse  will 
deprive  their  issue  of  all  l^uefit  from  the 
gilt  as  heretofore. 

But  to  our  itumroary.  As  a  general  rale, 
gifts  to  persons,  fail  by  their  death  in  the  testa- 
tor's liretime,  notwithstanding  a  dedaraiwn 
that  they  shall  not  lapse,  with  these  excep- 
tions, in  the  case  of  gifts  in  joint-tenancy  to 
several,  of  whom  one,  at  least,  survives  the 
testator,  and  this  rule  obtained  before  the 
Ist  January,  183B,  The  further  exceptiaos 
under  this  act  are,  in  the  case  of  a  gilt  to  a 
person  in  taili  or  qunsi  in  tail,  who  leaves 
issue  in  tail  surviving  the  testator,  and  also  a 
gift  of  an  al>soIuteor  transmissible  interest  to 
a  child  or  ether  issue  of  tlie  testator,  who 
leaves  issue  surviving  the  testator.  The 
question  then  occurs,  for  whose  benefit  do 
these  gifts  lapse  ?  If  it  be  asliare  in  the  resi- 
due, for  the  benefit  of  the  real  or  persoosl 
representatives  of  the  testator,  according  to 
the  nature  of  the  property.  If  of  a  specific 
gift,  for  the  benefit  of  the  residuary  devisee 
or  legatee ;  under  the  old  law,  it  was  thii : 
if  a  specific  gift  of  freehold  or  copyhold,  for 
the  benefit  of  the  heir,  but  of  a  mere  cktirge 
on  the  land,  for  the  benefit  of  the  rcsidaaiy 
or  specific  devisee  of  that  land ;  if  of  a  sped* 
fie  j^ift  of  personalty*  for  the  benefit  of  tbe 
residuary  legatee. 

As  to  the  construction  of  a  general  dense 
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of  lands,  the  twenty-sixth  section  enacts, 
that  a  devisee  of  the  land  of  the  testator,  or 
of  the  land  of  the  testator  io  any  place,  or  in 
the  occupation  of  any  person  mebtioned  in 
his  will,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise  which 
would  describe  a  customary,  copvhoUl,  or 
leasehold  estate,  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it, 
should  be  construed  to  include  the  custom- 
ary copyhold  and  leasehold  estates  of  the 
testator,  or  hi*  customary  copyhohl  or  lease- 
hold estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  case  may  be, 
as  well  as  freehold  estates,  unless  a  contrary 
iDteniion  appear.  Under  the  old  law,  the 
construction  was  this,  it  included  freeholds 
aod  copyholds;  if  no  copyholds  nor  free- 
holds to  satisfy  the  devise,  then  leaseholds. 
As  to  the  expressions  necessary  to  execute 
a  general  power,  the  twenty-seventh  section 
enacts,  that  a  devise  or  bequest  in  general 
terms,  pf  real  or  personal  property,  shall  be 
construed  to  include  any  property,  coming 
wiihin  the  description,  which  the  testator 
may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  unless  a  contrary  inten- 
tiou  shall  appear.  Under  the  old  law,  it  was 
any  gift  to  be  construed  as  necessariUy  re- 
ferring either  to  the  power,  or  the  specific 
property  which  is  the  subject  of  it. 

As  to  tlie  devise  of  a  fee,  the  tweoty-eighih 
section  enacts,  that  where  any  real  estate 
shall  he  devised  to  any  person  without  any 
words  of  limitation,  such  devise  shall  he  con- 
strued to  pass,  the  fee  simple,  or  other  the 
whole  e&ute  or  interest  which  the  testator 
had  power  to  dispose  of  by  uill  in  such  real 
estate,  unless  a  contrary  intention  appear, 
but  under  the  old  la%v,  only  a  life  estate 
passed,  unless  words  tvere  used  to  shew  an 
intention. to  pass  tlie  fee. 

The  absolute  interest  in  personalty, includ- 
ing leaseholds,  p^sses.und«;r  both  laws. 

The  twenty-ninth  section  enacts,  that  in 
any  devise  or  bequest  of  real  or  pers^mal 
estate,  the  words  *'  die  without  issue,"  or 
"  die  without  leaving  issue,"  or  "  have  no 
issue,"  or  any  other  words  importing  either  a 
want  or  failure  of  issue  of  any  person  in  his 
lifetime  or  at  the  time  of  his  death  or  an 
indefiiute  failure  of  .his  issue,  shall  be  con- 
strued to  mean  on  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his 
issue,  unless  a  contrary  intention  shall  appear 
by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift, 
being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to 
such  person,  er  issne,  or  otherwise:  pro- 
vided, that  this  act  shall  not  extend  to  cases 
where  such  words  as  aforesaid  import,  if  no 
issue  described  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue  who  shall 
live  to  attain  the  age,  or  otherwise  answer 
the  description  required  for  obtaining  a  vested 
estate,  by  a  preceding,  gift  to  such .  issue. 
The  construction  of.  which  is  simply  this, 


that  inch  words  mean  a  ftdlure  of  issue  at  ike 
death  of  the  ancestor  named,  unless  a  con- 
trary intention  appear ;  whereas,  under  the 
old  law,  they  meant  an  indefimte  failure  of 
issue,  unless  expressions  or  circumstances 
indicated  a  contrary  intention. 

Now  as  to  the  estate  of  trustees  under  a 
general  devise,  the  thirtieth  section  enacts, 
that  where  any  real  estate  (other  than  or 
not  being  a  presentation  to  a  church)  shall 
be  devised  to  any  trustee  or  executor, 
such  devise  shall  be  construed  to  pass  the 
fee-simple  or  other  the  whole  estate  or  in- 
terest which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a 
definite  term  of  years,  absolute  or  deter- 
minable, or  an  estate  of  freehold,  shall  there- 
by be  given  to  him  expressly  or  by  implica- 
tion. 

And  the  language  of  the  thirty.first  sec- 
tion is  this :— that  where  any  real  estate  shall 
be  devised  to  a  trustee,  without  any  express 
limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such 
real  estate,  or  in  the  surplus  rents  and  pro- 
fits thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  interest  shall  be 
given  to  any  person  for  life,  but  the  pur- 
poses of  the  trust  may  continue  beyond 
the  life  of  such  person,  such  devise  shall 
be  construed  to  vest  in  such  trustee,  the 
fee-simple,  or  other  the  whole  leiral  estate 
which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust 
shall  l)e  satisfied. 

It  will  have  been  remarked  how  verynearly 
the  conditions  or  postulates  necessary  to 
bring  these  clauses  into  operation  are  identi- 
cal. They  differ  but  in  these  four  respects. 
The  first  clause  embraces  all  real  estates, 
except  presentations,  the  second  contains  no 
such  exception.  The  first  extends  to  devises 
to  executors,  the  second  does  not,  though 
this  is  a  nominal  difference.  The  first  per- 
mits implied  limitations  to  prevent  its  opera- 
tion, the  second  does  not.  The  second  does 
not  apply  where  the  lieneficial  interest  is 
given  to  a  person  for  life,  and  the  trustee  has 
no  duty  which  may  outlive  the  life  of  that 
person ;  the  first  does  apply  to  such  a  case, 
being  irrespective  of  all  trusts,  except  such  as 
may  raise  an  implication  of  estate  against  it. 
But  what  do  they  effect  when  in  action? 
They  give  the  fee  to  the  trustee,  while,  under 
the  old  state  of  things,  such  an  estate  passes 
as  is  commensurate  with  the  trusts. 

As  to  what  wills  and  estates  pour  autre  vie 
are  within  this  act,  the  thirty-fourth  sec- 
tion enacts,  that  this  act  shall  not  extend  to 
any  will  made  6e/ore  1st  January,  1838,  and 
that  every  will  re-executed  or  republished,  or 
revived  by  any  codicil,  shall  for  the  purposes 
of  this  act,  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived  ;  and  that 
this  act  shall  not  extend  to  any  estate  pw 
autre  vie  of  any  person  who  shall  die  bejote 
Ist  January,  1838. 
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The  tliirty.fifth  section  enacts,  that  tiiis 
act  shall  not  extend  to  Scotland,  and  ilie 
thirty-sixth  •  and  iati  section,  that  the  act 
might  have  been  amended,  altered,  or  re< 
pealed  in  the  then  session  of  Parliament ; 
but  it  has  not  been  altered  since  it  passed 
into  a  law. 

WILL,  estate  at.  It  oriii^inates  in  mutual 
agreement  and  is  not  bounded  by  any  de- 
finite limit  of  time,  but  depends  upon  the 
concurrence  of  both  parties,  being  at  the 
reciprocal  will  of  both.  It  is  the  lowest 
estate  which  can  arise  by  agreement  between 
parties,  llie  agreement  may  be  either  verbal 
or  in  writing,  and  must  be  followed  by  the 
entry  of  the  grantee  upon  the  land,  but  in 
many  cases  it  arises  by  legal  construction, 
as  in  the  following  instances :— If  a  tenant 
for  years  hold  over  the  term,  and  continues 
to  pay  rent,  the  acceptance  of  rent  makes 
his  interest  an  estate  at  will.  If  a  person 
make  a  feoffment  and  deliver  the  deed, 
without  giving  livery  of  seisin,  and  the 
feoffee  enters,  he  is  tenant  at  will.  If  a  per- 
son enter  upon  lands  under  a  void  lease, 

•  paying  rent,  he  is  but  a  tenant  at  will.  So 
also,  if  a  person  enter  under  an  agreement 
for  a  leave,  or  under  a  contract  to  purchase 
the  estate,  with  the  vendor's  consent.  If  a 
mortgagor  continue  in  possession  of  the 
lands  mortgaged  alter  default  in  repay- 
ment of  the  money,  and  there  is  no  clause  in 
the  mortgage  deea  that  the  mortgagor  «hould 
hold  until  default,  he  is  tenant  at  will. 

Either  party  may  determine  the  estate. 
The  lessor  can  do  so  bv  art  express  declara- 
tion thai  the  lessee  shall  hold  no  longer, 
which  should  either  be  made  on  the  land  or 
notice  of  it  served  upon  the  lessee.  But  if 
he  exercise  any  right  of  ownership,  unle.«s  it 
l>e  with  the  lessee's  consent,  inconsistent  with 
the  enjoyment  of  the  estate,  it  will  put  an 
end  to  it,  as  entering  upon  the  land,  cutting 
down  trees  demised,  making  a  feoffment  or 
lease  for  yearn  to  commence  immediately. 
]f  the  lessee  commit  an  act  of  desertion  or 
do  anything  inconsistent  uith  his  estate,  as 
assignmg  it  to  another  person  or  committing 
waste,  but  a  verbal  declaration  that  he  wiU 
hold  the  lands  no  longer  does  not  determine 
his  estate,  unless  he  waive,  at  the  same  time, 
the  possession.  Neither  party  can  determine 
this  estate  at  a  time  when  it  would  be  bene- 
ficial to  the  other ;  aufl  six  months  notice 
roust  be  given  before  bringing  an  action  of 
ejectment.  The  tenant  at  will  is  entitled  to 
emblements  when  his  estate  is  determined 
by  the  lessor  or  the  act  of  God. 

The  courts  of  law  have  lately  been  very 
reluctant  to  construe  demises,  where  no  cer- 
tain term  is  mentioned,  to  be  estates  at  will, 
but  rather  deem  them  to  be  tenancies  from 
year  to  year.     Watk,  Conv,  1. 

WINCH  ESTER,  the  standard  measurei  which 
was  originally  kept  at  Winchester. 

WINDAS or WlNDLASi^,  wanlass:  whichsee. 

WINDOW  TAX,  a  tax  on  windows,  where  a 
house  contains  more  than  six,  and  is  worth 
more  than  five  pounds  per  aunum» 


WINB,  aduiteraikm  of^  an  offence  af^n^t 
public  health,  and  punished  with  the  for- 
feiture of  100^  if  done  by  the  wholessk 
merchant,  and  40/.  if  done  by  the  Tintner 
or  retail  trader.  11  Car.  IL^  e,  25,  §  II  ; 
1  FT.  4-Jf.,«/.  I,c.a9,  §20. 

WINTER  HEYNINO,  the  season  betiveen 
llth  November  and  23nJ  April,  which  is 
excepted  from  the  liberty  of  commoning  in 
certain  forests.    23  Car,  IL,  e.  3. 

WISTA.  half  a  hide  of  land  or  sixty  acres. 

WITAM,  the  purgation  from  an  oifenre 
by  the  oath  of  the  requisite  number  of  wit- 
nesses. 

WITCHCRAFT,  conjuration. 

No  prosecution  shall  for  the  future  be 
carried  on  against  any  person  for  witcbcrmft, 
sorcery,  enchantment,  or  conjuration,  or  for 
charging  another  with  any  such  offence ;  but 
all  persons  pretending  to  use  the  same  ahsll 
be  punishable  by  imprisonment.  9  Geo.  i/., 
e.  5 ;  5  Geo,  IF.t  o.  85,  §  4. 

WITE  [Sax.],  a  punishment,  pain,  penalty, 
mulct. 

WITEKDEN,  a  taxation  of  the  West  Saxons, 
imposed  by  the  public  council  of  the 
kingdom. 

WITENA  or  WITTENA-GBMOTE  [eomms- 
tu»  9a!jpuntwinC\t  a  convention  or  aasembly  of 
great  men  to  advise  and  assist  the  Sove- 
reign, answerable  to  our  parliament  in  the 
time  of  the  Saxons.    See  Parliambnt. 

WITENS,  the  chief  of  the  Saxon  lords  or 
thanes,  their  nobles  and  wise  men. 

WITHERNAM  Iwiedtr,  Sax.,  other,  and 
naam^  a  taking],  reprisals.  See  LsTTxas 
orMARQUBt  Rbplbvin. 

WITHERSAKB,  an  aposute,  or  perfidious 
renegado. 

WITHOUT  IMPEACHMENT  OF  WASTE. 
See  Absqub  Impetitionb  Vasti. 

WITNESS,  one  who  gives  evidence  in  a  caase« 
See  Evidbncb. 

WITTENA-OEMOT.    Sec  Witbna. 

WOLD  [Sax.],  a  down,  or  open  country. 

WOLFESHEAD  or  WOLFERHEPOI)  [Sax.], 
the  condition  of  such  as  were  on tla wed  in 
the  time  of  the  Saxons,  who,  if  tbey  could 
not  be  taken  alive  to  be  brought  to  justice, 
might  be  slain,  and  their  heada  brought  to 
the  King ;  for  ihey  were  no  more  accounted 
of  than  a  wolf's  head.    Bract,  L  3« 

WONG  [Sax.],  a  field.    Spelm, 

WOOD-CORN,  a  cenun  quantity  of  grain 
paid  by  the  tenants  of  some  manors  to  the 
lord  for  the  liberty  to  pick  up  dried  or 
broken  wood. 

WOOD-GELD,  the  cutting  of  wood  within 
the  forest,  or  rather  the  money  paid  for  ibe 
same. 

WOODMOTB,  the  forty  daya  court :  wbich  see. 

WOOD-PLEA-COURT,  a  court  held  twice  iu 
the  year  in  the  forest  of  Clun  in  Shropshire, 
for  determining  all  matters  of  wood  and 
agistments. 

WOODWARDS,  officers  of  the  forest,  whose 
duty  consists  in  looking  after  the  wood  and 
vert  and  venison,  and  preventing  offences 
relttipg  to  the  same.    Manw,  189«  • 
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WOOLSACK,  the  seat  of  the  Lord  Chancellor 
in  the  Home  of  Lords. 

WORDS.    See  Defamation. 

WORKHOUSES,  municipal  institutions  for 
the  support  and  maintenance  of  paupers. 
See  Poor  Laws. 

WORT  or  WORTH  [iworlA,  Sax.],  a  curti- 
la^e  or  country  farm. 

WORTHINE  OP  LAND,  a  certain  quantity 
of  ground  so  called  in  the  manor  of  Kings- 
land  in  Hereford;  the  tenants  afe  called 
worthies. 

WOUND,  any  lesion  of  the  body,  whether 
cuts,  bruises,  contusions,  fractures,  disloca- 
tions, or  burns.  In  surgery,  it  is  confined 
to  a  solution  of  continuity. 

The  judicial  questions  which  arise  in 
cases  of  wounds,  are:  how  far  has  the 
person  who  caused  the  injury  contributed 
to  the  death  of  the  deceased,  or  to  the 
lesion  of  one  or  other  of  the  functions  of 
the  body  ?  And  to  what  is  a  certain  wound 
to  be  referred  i 

Wounds,  from  their  nature,  may  be  either 
slight,  dangerous,  or  mortal.  A  slight 
wound  is  where  there  are  no  parts  injured 
ihat  are  important  in  carrying  on  life,  or  any 
of  its  functions,  and  which  heals  ouickly, 
leaving  no  lesion  or  deformity.  A  dan- 
gerous wouad  is  not  mortal,  though  not 
exempt  from  danger  presenting  difficul- 
ties in  its  cure.  A  mortal  wound  produces 
de«h. 

Marc  dindes  wounds  into  mortal  and  not 
mortal :  the  first  is  subdivided  into  wounds 
of  necessity  mortal,  and  wounds  mortal  by 
accident  $  the  second  into  wounds  com- 
pletely and  incompletely  curable. 

Dr.  Biessy  classifies  them  into  slight  and 
severe  wounds,  and  divides  the  latter  into 
those  which  may  be  perfectly  cured,  those 
which  may  be  cured  but  leave  some  defor- 
mity or  weakness,  and  those  which  may 
prove  fatal. 

Circumstances  as  well  as  accident  have 
a  considerable  efiTect  on  wounds : — 

1.  The  constitution  and  age  of  the  pa- 
tient, and  his  antecedent  as  well  as  co-exis- 
tent maladies  may  exercise  a  baleful  influ- 
ence on  the  injury  received. 

2.  The  pasaions  of  the  patient,  and  his 
negligence  or  delay,  or  that  of  his  atten- 
dants, may  render  slight  wounds  dangerous, 
or  dangerous  wounds  mortal. 

3.  Insalubrity  of  the  atmosphere,  whether 
it  be  of  a  local  nature,  or  the  general  con- 
stitution. 

4.  The  ignorance  or  negligence  of  the 
surgeon  may  aggravate  or  endanger  the 
condition  of  a  wounded  patient.  Beck's 
Med,  Jurisp.,  o,  xv.    See  Mayhem. 

Wreccum  maris  sign^cat  iUa  bona  qtue  naufra- 
gio  ad  terram  pelluntur. — (A  wreck  of  the 
sea  s'fgnifies  tho^e  goods  which  are  driven  to 
shore  by  a  shipwreck.) 

WRECK,  such  goods  as  after  a  shipwreck  are 
ca^t  upon  the  land  by  the  sea,  and  left  there 
%vithln  some  county,  for  they  are  not  wrecks 
so  lung  as  they  remain  at  sea  in  the  juris- 


diction of  the  admiralty.  2  Inst.  167.  U 
any  live  thing  escape,  or  if  proof  can  be 
made  of  the  property  of  any  of  the  goods  of 
lading  which  come  to  shore,  they  shall  not 
be  forfeited  to  the  Crown  as  wreck.  The 
sheriff  of  the  county  is  bound  to  keep  the 
goods  a  year  and  a  day,  that  if  any  man  can 
prove  a  property  in  them,  either  m  his  own 
right  or  by  right  of  representation,  they 
shall  be  restored  to  him  without  delajr ;  but 
if  no  such  property  be  proved  withm  that 
time,  thev  shall  then  go  to  the  Crown.  If 
the  goods  be  (^  a  perishable  nature,  the 
sheriff  may  sell  them,  and  the  money  shall 
be  liable  in  their  stead.  Stat,  West,  1, 
3  Edw.  J.,  c.  4. 

This  revenue  of  wrecks  is  freouenlly 
granted  to  lords  of  manors  as  a  royal  fran- 
chiiie. 

Plundering  wrecks  is  felony  punishable 
with  transportation  or  imprisonment.  7 
Wm.  IV,  and  1  P^t.,  c.  84. 

WRECK-FREE,  exemption  from  the  forfei- 
ture of  ship- wrecked  goods  and  vessels, 
which  the  Cinque  Ports  enjoy  by  a  charter  of 
Edward  I. 

WRIT  [breve,  Lat.],  a  judicial  process,  by  whigh 
any  one  is  summoned  as  an  offender ;  a  legal 
instrument  to  enforce  obedience  to  the  orders 
and  sentences  of  the  courts.  For  the  par- 
ticular writs  see  their  distinctive  names,  as 
assistance,  error,  &c. 

The  3  &  4  Wm.  IV.,  c.  27,  abolished  a 
great  number  of  writs.  It  enacted  (§  36), 
that  '*  no  writ  of  right  patent,  writ  of  right 
quia  dommus  remisit  euriam,  writ  of  right  in 
capite,  writ  of  right  in  London,  writ  of  right 
close,  writ  of  right  de  ratumabili  parte,  writ 
of  right  of  advowson,  writ  of  right  upon  dis- 
claimer, writ  de  rationabiUbus  divisis,  writ  of 
right  of  ward,  writ  de  consuetudinibus  et 
servitiis,  writ  of  cessavit,  writ  of  escheat, 
writ  of  quo  jure,  writ  of  secta  de  molendinum, 
writ  de  essendo  ^ptietum  de  tkeolonio,  writ  of 
ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formedon  in  descender,  in 
remainder,  or  in  reverter,  writ  of  assize  of 
novel  disseisin,  nuisance, darrein  presentment, 
juris  utrum  or  mort  d^ ancestor,  writ  of  entry 
sur  disseisin  in  the  quibus,  in  the  fer,  in  the 
per.^n(l  cui,  or  in  iht  post,  writ  ot  entry  sur 
intrusion,  writ  of  entry  sur  alienation,  dum 
fuit  ff on  compos  mentis,  dum  fuit  infra  atatem, 
dum  fuit  in  prison^,  ad  communem  legem,  in 
castt  proviso,  in  consimili  casu,  cui  in  vitd, 
sur  cui  in  vitd,  cui  ante  divortium,  or  sur  cui 
ante  divortium,  writ  of  entry  sur  abatement, 
writ  of  entry  quare  ejecit  infra  terminum,  or 
ad  terminumquipraterUt,  or  causd  matrimonii 
pralocuti,  writ  of  aiel,  besaiel,  tresaiel,  cost' 
nage,  or  nuper  obiit,  writ  of  waste,  writ  of 
partiiion,  writ  of  disceit,  writ  of  quod  ei  de- 
forceat,  writ  of  covenant  real,  writ  of  war^ 
rantia  charta,  writ  of  curia  claudenda,  or  writ 
per  qua  servitia,  and  no  other  action  real  or 
mixed  (except  a  writ  of  right  of  dower,  or 
writ  of  dower  unde  nihil  habet,  or  a  quare 
impedit,  or  an  ejectment),  and  no  plaint  in 
the  nature  of  any  such  writ  or  action,  except 
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YEO 


a  plaint  for  freebencb  or  dower,  shall  be 
brought  after  the  Slst  day  of  December, 
1834." 

WRITER  TO  THE  SIGNET,  also  called  clerk 
to  the  signet,  a  Scottish  attorney  at  law,  who 
is  chiefly  employed  in  civil  trials  before  the 
Court  of  Session,  he  likewise  prepares 
the  warrants  of  all  charters  of  lands 
flowing  from  the  Crown;  all  summonses 
for  citing  parties  to  appear  in  the  Court 
)f  Session,  all  diligences  for  affecting  the 
^erson  or  estate  ofa  debtor,  or  for  compel- 
ling implement  of  the  decrees  of  the  Su- 
preme Court. 

WRITER  OF  THE  TALLIES,  an  oflScer  of  the 
exchequer,  who  acts  as  clerk  to  the  auditor 
of  the  receipt,  who  writes  upon  the  tallies 
the  tellers'  bills. 

WRITINGS  OBJilGATORY,  bonds.  See 
Bond. 

WRONG,  the  privation  of  right,  an  injury,  a 
desisfned  or  known  detriment. 

WRONGOUS  IMPRISONMENT,  false  im- 
prisonment.   Scotch  Phrase, 

WYTE.    SeeWiTB. 


X 

XANTHUS,  for  sanctus,  sacred.    Spelm. 
XENODOCHIUM,  an  inn,  a  hospital. 
XENODOCHY  t|€w«oxf«,  Gk.],  reception  of 

strangers ;  hospitality.    Encyc,  Lond, 
XYLON,  a  punishment  among  the  Greeks, 

answering  to  our  stocks. 


Y 


YARD  [geard.  Sax.],  an  enclosed  space  of 
ground,  {generally  attached  to  a  dwelling 
house,  &c.;  also,  a  measure  three  feet  in 
lensfth. 

YARDLAND  [virgata  terrai],  a  quantity  of 
land  differing  in  extent  in  different  parts  of 
the  country.    CowelL 

YEAR  [gear.  Sax.],  the  period  in  which  the 
revolution  of  the  earlh  round  the  sun, 
and  the  accompanying  changes  in  the 
order  of  nature,  are  completed.  See  Ca- 
lendar. 

YEARBOOKS,  reports,  in  a  regular  series, 
from  King  Edward  II.  to  Henry  VI II.,  which 
were  taken  by  the  prothonotaries  or  chief 
scribes  of  the  court,  at  the  expense  of  the 
Crown,  and  published  annually,  hence  their 
denomination. 

YEAR  AND  DAY  [annus  et  dies],  a  time  that 
determines  a  right  or  works  a  prescription 
in  many  cases. 

YEAR,  DAY,  AND  WASTE,  [annus,  dies,  et 
vastum],  a  part  of  the  royal  prerogative, 
formerly,  whereby  the  Crown  had  the  profits 
of  lands  and  tenements  for  a  year  and  a  day, 
of  those  that  were  attainted  of  petit  treason 


or  felony,  whosoever  was  lord  of  the  manor 
whereto  the  lands  or  tenements  belonged,* 
and  the  Sovereign  may  cause  waste  to  be 
made  on  the  tenements,  by  deatroying  Iht 
houses,  ploughing  up  the  meadows  snd 
pastures,  rooting  up  the  woods,  &c.  (cx« 
cept  the  lord  of  the  fee  agreed  for  tbe 
redemption  of  such  waste),  afterwards  re- 
atoring  them  to  the  lord  of  the  fee.  Stavtd, 
Pngrog.  44. 

Thb  prerogative  Is  abolished  by  the  54 
Geo.  III.,  c.  145.    See  Eschbat. 

YEAR  TO  YEAR,  tenancy  from. 

Some  lawyers  hav6'  asserted  that  there 
cannot  be  a  tenancy  at  will  in  the  present 
day ;  but  if  two  parties  agree,  that  one  should 
let  and  the  other  should  hold,  so  long  as  both 
parties  please,  that  would  certunly  be  a  hold- 
ing at  will,  and  there  is  nothing  to  prereat 
parties  from  entering  into  such  an  agree- 
ment. The  presumption  in  favour  of  ten- 
ancies from  year  to  year  is  in  fartheraoce  of 
jnstice.  All  leases  for  uncertsun  terms  are 
prhnd  facie  leases  at  will,  it  is  the  reservation 
of  an  annual  rent  that  turns  them  into  leases 
from  year  to  year,  and,  therefore,  the  cooru 
have  held  that  where  there  is  a  general  lettiaf 
at  a  yearly  rent,  though  payable  half  yearly 
or  quarterlv,  and  nothing  be  said  aboat  tbe 
duration  of  the  term,  it  is  an  implied  leltini? 
from  year  to  year.  If  this  constractioa 
would  be  productive  of  wrong,  it  would 
not  take  place,  in  accordance  with  the 
maxim  constAictio  legis  mm  focU  mjnrioL 
For  instance,  if  a  lease  from  year  to 
year  would  work  a  forfeiture,  there  wooki 
be  no  reason  for  construing  such  a  denuK 
a  lease  for  a  year  rather  than  an  estate  at 
will. 

Tenancies  from  year  to  year  do  not  deter- 
mine upon  the  death  of  the  tenant,  as  estates 
at  will  do,  but  devolve  upon  the  executor  or 
administrator.  In  order  to  put  an  end  to 
this  estate,  a  half  year's  nonce  to  qnt, 
ending  with  the  current  year  of  the  tenancy, 
must  be  given,  and  it  should  be  in  wriiifli^, 
in  order  to  render  it  more  easy  of  prot^. 
IVatk.  Conv.  28. 

YEARS,  estate  for.    See  Tbrms  for  Years. 

YEOMAN,  YEMAN,  or  YOMAN  |>inM, 
Sax.,  gomnum,  Theotisc],  a  man  of  a  small 
estate  in  land ;  a  farmer,  a  gentleman  farmer; 
aho,  a  freeholder  not  advanced  to  the  rank 
of  a  gentleman ;  the  highest  order  among  tbe 
plebeians. 

YBME  [hieme],  winter.     CoweU. 

YEOMANRY,  the  collected  body  of  yeomen. 

YEOMANRY  CAVALRY,  a  denominaUon 
given  to  those  troops  of  horse  which 
were  levied  in  the  late  war  among  the 
gentlemen  and  yeomen  of  the  country,  upon 
the  same  principle  as  the  volunteer  com- 
panies. 

YEOMEN  OF  THE  GUARD,  property  called 
yeomen  of  the  guard  of  the  King's  body, 
a  body  of  men  of  the  best  rank  under  the 
gentry,  and  of  larger  stature  than  ordinary, 
every  one  being  required  to  be  six  feet  high. 
Encyc,  Lond, 
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YEONOMUS  [teeoHoimui],  an  advocate,  pa- 
tron, or  defender. 

YEV£N  or  Y£OV£N,  ffWen ;  dated.    CoweU. 

YOKELET  ijocelet,  SazJ,  a  little  farm,  re- 
quiring^ but  a  yoke  of  oxen  to  till  it. 

YTJLB  [j<  S«-  Goth.,  juk,  Dan.,  Jol,  Seel., 
pehul,  geola,  geol.  Sax.],  the  times  of  Christ- 
niafl  and  Lammas.    Obsolete, 


zvo 
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ZETETICK  [tnT4m,  Gk.],  proceeding  by  en- 
quiry.   Eneye,  Lomd. 

ZYGOSTATES  iUpnmens],  the  clerk  of  a 
market,  who  examines  the  weights  and  mea- 
sures.   Spelm, 


THE   END. 


SfBTTtGuxand  Fariiancb,  Priiitrr^ 
97,  Chancery  Lane,  Londun. 
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